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RAILROAD  REPORTS 


BELL  ct  al.  v.  ST.  JOHNSBURY  &  L.  C.  R.  CO. 
(Supreme  Court  of  Vermont,  Caledonia,  Oct.  28,  1903.) 

[96  Atl.  Rep.  105.] 

Preferred  Creditont— Bill  to  Reach  Personal^  and  Net  Earnings — 
Mandate — Construction. — ^V.  S.  3803,  provides  that  mortgages  of  rail- 
road personalty,  though  valid  without  change  of  possession,  shall  not 
prevent  attachment  by  creditors  having  claims  for  services  rendered 
and  materials  furnished  to  keep  the  road  in  repair  and  run  the  same. 
Creditors  preferred  under  this  section  filed  a  cross-bill  in  foreclosure 
to  subject  the  personalty  and  net  earnings  of  a  road  in  receiver's 
hands  to  their  claims,  and  obtained  a  decree  for  a  sale  of  the  property; 
any  deficit  to  be  a  lien  on  the  net  earnings.  The  propertv  was  Did  in 
by  a  reorganized  company  for  about  $58,000,^  and  on  confirmation  the 
court  ordered  that,  if  the  purchaser  should  procure  discharges  of  all 
the  allowed  claims,  "the  same  should  be  received  in  full  payment"; 
otherwise  the  sale  to  be  vacated.  The  purchaser  accordingly  procured 
the  discharges,  paying  therefor  $106,000.  Meanwhile  other  preferred 
creditors  had  filed  a  bill  to  reach  the  personalty  and  net. earnings,  and 
the  purchaser  answered,  denying  that  the  receivers  had  obtained  any 
net  earnings,  and  alleging  that  sums  expended  by  the  receivers  in 
the  purchase  of  personalty,  of  which  preferred  creditors  had  already 
had  the  benefit,  exceeded  whatever  earnings  there  might  have  been, 
and  that,  while  the  receivers  had  made  some  permanent  improvements, 
indebtedness  of  theirs  which  the  purchaser  had  paid  largely  exceeded 
any  sums  so  spent.  On  appeal  a  mandate  was  sent  down,  holding 
that  the  creditors  in  this  latter  suit  had  no  rights  in  the  proceeds  of 
the  personalty,  but  that  any  net  earnings  during  the  receivership 
should  go  to  them  in  preference  to  bondholders,  and  directing  a  refer- 
ence to  ascertain  their  amount.  This  was  found  to  be  $39,496.  Held, 
that  the  mandate  should  be  construed  not  as  intending  net  earnings 
in  excess  of  the  difference  between  the  price  bid  for  the  personalty 
and  that  paid  for  the  discharges  (the  purchaser's  theory  being  that 
this  difference  had  been  paid,  not  by  way  of  additional  purchase  price, 
but  to  relieve  the  net  earnings  of  the  creditors'  lien),  but  as  including 
all  net  earnings,  as  to  which  the  latter  creditors  were  entitled  to  an 
accounting. 

Same — ^Same — Same — Notice  to  Creditors* — In  a  suit  brought  by 
preferred  creditors  of  a  railroad  company  to  reach  personalty  and  net 
earnings  during  a  receivership,  a  mandate  was  sent  down,  affording 
relief  as  to  "such  of  the  orators  as  had  no  notice"  of  the  pendency  of 
a  previous  cross-bill  by  similar  creditors,  brought  for  the  benefit  of 
all.  Held,  that  the  notice  intended  was  the  formal  notice  directed  by 
the  former  decree  to  be  given  by  the  master  to  all  creditors  to  come 
in  and  prove  their  claims,  and  not  mere  knowledge  of  the  pendency 
of  the  cross-bill. 

Same — Same — Same — Same.--A  publication  by  the  solicitors  for 
the  orators  in  the  cross-bill,  without  an  order  of  court  or  of  the  mas- 
ter, of  an  advertisement,  for  three  weeks,  asking  all  creditors  to  bring 
in  their  claims,  was  without  legal  efficacy. 

Same — Operatinpr  Expenses. — Under  V.  S.  3803,  giving  to  creditors 
of  a  railroad  "having  claims  for  services  rendered  and  materials  fur- 
nished to  keep  the  road  in  repair,  and  run  the  same,"  a  certain  prefer- 
ence in  the  personalty  and  net  earnings  over  mortgagees,  a  claim 
for  stationery  and  printing  is  not  preferred. 

Same — Same. — In  computing  the  net  earnings  of  a  railroad  during 
a  receivership,  which  preferred  creditors  seek  to  subject  to  their 
claims,  a  sum  which  would  have  been  necessary  to  keep  railroad 
fences  in  repair,  but  which  was  not  actually  expended  by  the  receiv- 
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ers,  cannot  be  allowed  as  operating  expenses  and  deducted  from  the 
gross  earnings. 

Same — Same — Litigation  Expenses. — Expenditures  for  litigation 
engaged  in  by  the  receivers,  but  arising  from  matters  anterior  to 
their  appointment,  and  with  which  they  had  nothing  to  do  as  receiv- 
ers, cannot  be  deducted,  as  operating  expenses,  from  the  gross 
earnings. 

Appeal  in  Chancery,  Caledonia  County;  Start,  Chancellor, 

Bill  in  chancery  by  James  D.  Bell  and  others  against  the 
St.  Johnsbury  &  Lake  Champlain  Railroad  Company. 
From  a  pro  forma  decree  for  defendant,  orators  appeal. 
Reversed* 

Argued  before  ROWELL,  C.  J.,  and  TYLER,  MUN- 
SON,  START,  and  WATSON,  JJ. 

Geo.  W.  Wing,  for  appellants. 
Young  &  Young,  for  appellee. 

ROWELL,   C.  J.     The  orators  are    preferred  creditors, 
under  V.  S.  3803,  for  services  rendered   and  materials  fur- 
nished to  keep  the  railroad  now   owned  by  the  defendant  in 
repair,  and  to  run  the  same,  before  and  at  the  time  it  went 
into  the  hands  of  receivers,  on   October   18,  1877.     By  their 
bill  they  seek  to  enforce  payment  of  their  several  demands 
out  of  the  fund  derived  from  a  judicial  sale  of  personal  prop* 
erty  on  which  creditors  under  said  statute   had  a  first   lien, 
which  sale  was  ordered    and  made  under  the  cross-bill  of 
Howe  and  others,  creditors  under  said   statute,  filed   in  the 
case  of  Poland,  Trustee,  v.  The   Lamoille  Valley  R.  Co.  and 
others,   reported  in   52  Vt.  144,  to  which  reference  is    had; 
and,  failing  this,  they  seek  payment  out   of  the  net  earnings 
of  the  road  while  in  the  hands  of  the  receivers.     The  original 
bill,  with  amendments,  was  entered  in  the  Caledonia   county 
court  of  chancery  at  the  June  term,  1880,  when  the  orators 
asked  to  intervene  in  the  Poland  Case,  then  pending  in  said 
court  on  remand  from  the  Supreme  Court,  and  to  share  in  said 
{und  with  the  orators  in  the  Howe  cross-bill,  and  in  the  per* 
sonal  property  and  net  earnings  of  the  road,  on  such  terms 
and  conditions  as  to  the  court  should  seem  just  and  equitable. 
Such  leave  was  denied,  but  the  orators  were  permitted  to  file 
their  bill  as  an  original   bill,  which   they  did,  and   the  court 
proceeded  with  the  Poland  Case  in  due  course.     Subsequently 
the  orators  filed  their  supplemental  bill,  to  meet  the  changed 
condition  of  things  since  the  original  bill  was  filed;  and,   as 
the   St.  Johnsbury    &  Lake  Champlain   Railroad  Company 
had  come  to  be  the  only  necessary  party   defendant,  the  bill 
was  dismissed  as  to  all  the  other  defendants,  either  by  agree- 
ment or  order  of  court.     The  decree  in  the  Poland   Case  on 
the  Howe  cross-bill,  made  pursuant  to   mandate,  established 
the  claim  of  diverse  of  the  orators  in  said  bill,  and  fixed   the 
amount  thereof;  ordered   that  the  receivers  and   the  mort* 
gagees  under  the  preference  mortgage  and  the  first  mortgage, 
which    were  being  foreclosed  in  said  case,   should  pay  said 
claims  in  full,  with  interest  and  costs,  on  or  before  June  i, 
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i88o;  adjudged  that,  an  til  such  payment,  said  claims  sbonid 
be  and  continae  a  first  lien  on  all  the  personal  property  of 
the  railroad  companies  that  went  into  the  hands  of  the  re- 
ceivers at  the  time  of  their  appointment,  and  also  on  all 
property  of  like  kind  acquired  by  them  after  their  appoint- 
ment; that,  in  default  of  such  payment,  all  of  said  property, 
or  so  much  thereof  as  was  necessary  for  the  purpose,  should 
be  sold  by  order  of  court,  and  the  avails  thereof  applied  pro 
rata  in  extinguishment  of  said  claims,  interest,  and  costs; 
that  if,  on  such  sale  and  application,  any  portion  of  said 
claims  remained  unpaid,  the  same  should  be  a  first  and  para- 
mount lien  on  the  net  earnings  and  income  of  said  roads  and 
property,  and  that  the  receivers,  and  all  other  persons  suc- 
ceeding to  the  possession,  management,  and  control  of  said 
roads  and  property,  should  pay  over  to  the  clerk  of  the  court, 
from  time  to  time,  said  net  earnings,  for  prorata  distribution 
to  said  claimants:  that  the  lien  on  said  earnings  should  con- 
tinue until  full  payment  should  be  made,  and  said  cause  be 
kept  on  the  docket  until  said  claims  were  paid  or  secured  as 
therein  provided,  with  liberty  to  the  claimants  to  apply. 
And  it  was  further  ordered  and  decreed  that  said  mortgagees 
should  have  no  right  to  take  possession  of  said  roads  and 
property  until  the  decree  of  foreclosure,  nor  to  receive  the 
earnings  thereof  until  said  claims  were  fully  paid,  unless  they 
should  secure  the  payment  thereof  as  therein  provided,  in 
which  case  they  could  take  possession. 

The  bill  in  the  case  at  bar  alleges  the  sale  of  said  property 
by  order  of  court  for  about  $58,000,  payment  of  all  the  claims 
established  and  allowed  in  the  Howe  cross-bill,  a  settlement 
and  discharge  of  the  receivers,  and  the  taking  of  possession 
of  the  roads  by  the  defendant,  organized  in  the  interest  of  the 
mortgagees,  and  prays,  among  other  things,  that  an  account 
be  taken  of  the  value  of  the  personal  property  at  the  time  it 
went  into  the  hands  of  the  receivers,  and  of  the  earnings  of 
the  roads  during  the  receivership,  and  payment  thereout  of  the 
orators*  claims.  The  answer  states  the  substance  of  the 
decree  in  favor  of  the  orators  in  the  Howe  cross-bill,  and  al- 
leges the  nonpayment  of  their  claims  and  the  failure  to  secure 
the  same  within  the  time  limited;  the  consequent  sale  of  the 
property  by  order  of  court  for  $57,450,  the  defendant  being 
the  purchaser;  the  confirmation  of  said  sale,  and  that  upon 
such  confirmation  the  court  ordered  that  if  the  defendant 
should,  within  30  days,  file  discharges  of  all  the  claims 
allowed  under  said  cross-bill,  the  same  should  be  received  as 
full  payment  for  said  property,  but,  on  failure  to  procure 
and  file  such  discharges,  said  sale  should  be  vacated,  and  the 
possession  of  said  property  restored  to  the  receivers;  that 
the  defendant  did  procure  and  file  discharges  all  of  said 
claims,  which  amounted  to  about  $106,000,  and  also  paid  a 
considerable  sum  in  costs.  The  answer  denies  the  allega- 
tions of  the  bill  concerning  net  earnings  of  the  roads  and 
property  while  in  the  hands  of  the  receivers,  and  that  such 
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earnings  were  expended  in  building  new  road  and  in  perma- 
nent improvements  on  the  line,  and  alleges  that  all  of  the 
earnings  during  that  time  were  very  little,  if  any,  more  than 
enough  to  pay  running  expenses  and  such  repairs  of  the  road 
as  were  necessary  to  keep  it  in  safe  condition  to  opera te» 
and  that  the  sums  expended  by  the  receivers  in  the  purchase 
of  new  personal  property  and  in  repairing  the  old,  all  of 
which  was  sold  for  the  benefit  of  the  lien  creditors,  very 
largely  exceeded  all  the  net  earnings  of  the  road  and  prop- 
erty while  operated  by  the  receivers,  so  that  the  lien  creditors 
have  had  the  full  benefit  of  all  net  earnings  by  the  receivers. 
The  answer  admits  that  the  receivers  made  some  improve- 
ments on  the  roads,  of  a  permanent  character,  but  alleges  that 
whatever  they  expended  in  that  behalf  was  mainly  for  repairs 
that  were  necessary  to  enable  the  roads  to  be  safely  run,  and 
the  receivers  to  perform  their  duty  to  the  public;  that 
at  the  expiration  of  the  receivership  the  receivers  were  in- 
debted to  divers  persons  to  about  the  sum  of  $ioo,ooo,  which 
the  defendant  had  to  pay  or  secure  before  it  took  possession 
of  the  roads,  in  addition  to  what  it  had  to  pay  the  lien  cred- 
itors; that  said  debts  of  the  receivers  were  more  than  all  the 
expenditures  made  by  them  upon  the  roads  that  could  be 
called  permanent,  and  so  the  defendant  says  that  no  net 
earnings  made  by  the  receivers  ever  came  into  its  hands  in 
any  form,  but  that  whatever  there  might  have  been  have 
already  been  paid  to  the  lien  creditors  in  the  sale  of  said 
personal  property. 

The  answer  was  traversed,  and  testimony  taken,  and  the 
case  heard  on  the  pleadings  and  the  testimony,  and  the  bill 
dismissed,  with  costs,  and  the  orators  appealed.  The  case 
was  heard  in  the  Supreme  Court  at  the  general  term,  1884, 
and  again  at  the  general  term,  1885,  when  a  mandate  was 
sent  down,  that  as  the  personal  property,  in  the  bill  men- 
tioned, that  came  into  the  hands  of  the  receivers,  to  which 
the  creditors  had  a  right  to  resort,  had  been  sold  by  order  of 
court,  and  the  avails  thereof  distributed  and  paid  to  the 
creditors  who  came  in  and  proved  their  claims  in  said  cross- 
cause  of  Howe  and  others,  who  are  not  parties  thereto,  the 
orators  herein  have  no  equitable  right  to  any  portion  of  said 
avails,  but  that  the  net  earnings,  if  any,  of  the  road  while  in 
the  hands  of  the  receivers,  should  go  to  pay  debts  incurred 
for  operating  the  road,  instead  of  paying  bondholders  or  ex- 
penses for  permanent  improvements  on  the  road,  and  that 
such  of  the  orators  as  had  no  notice  of  the  pendency  of  the 
Poland  Case  and  of  the  cross-cause  of  Howe  and  others  have 
a  right  to  have  this  bill  maintained,  to  reach  the  net  earn- 
ings, if  any,  of  the  road  while  in  the  hands  of  the  receivers, 
and  that  the  court  of  chancery  refer  the  cause  to  a  master 
to  ascertain  and  report  the  net  earnings  of  the  road  while  in 
the  hands  of  the  receivers,  and  the  names  of  the  orators  who 
had  no  notice  of  the  pendency  of  the  Poland  Case  and  the 
cross-cause  of  Howe  and  others,  and  what  notice,  if  any, 
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the  several  orators  had  thereof,  and  to  find  and  report  the 
amount  due  the  several  orators,  and,  apon  the  coming  in  of 
the  report,  to  make  decree  according:  to  mandate.  Pursuant 
to  said  mandate,  the  case  was  referred  to  masters,  who  find 
and  report  that  the  net  earnings  of  the  road  while  in  the 
hands  of  the  receivers,  namely,  from  October  i8,  1877,  to 
July  I,  1880,  when  the  defendant  took  possession,  were 
$39»496.78,  subject,  however,  to  such  deduction  as  the  court 
thinks  ought  to  be  made  on  the  facts  found;  and  it  is  out  of 
these  earnings  that  the  orators  ask  to  be  paid. 

It  appears  that  the  amount  of  the  claims  allowed  in  the 
Howe  cross-cause,  with  costs,  was  $103,081.30,  and  that  the 
defendant  paid  the  same  in  full  before  taking  possession  of 
the  road,  thereby  paying  $451631.30  more  than  the  price  at 
which  it  bid  off  the  personal  property.  Therefore  the  de- 
fendant says  that  as  it  was  decreed  that,  if  the  avails  of  that 
sale  were  not  enough  to  pay  said  claims,  the  unpaid  balance 
should  be  a  first  and  paramount  lien  on  the  net  earnings, 
which  should  be  paid  over  to  the  clerk  from  time  to  time  for 
pro  rata  distribution  to  said  claimants,  and  as  said  sale  was 
confirmed,  thereby  fixing  the  avails  of  it  at  $S7f4SO,  it  should 
be  taken  that  for  the  purpose  of  relieving  the  net  earnings  of 
the  lien  thereon,  and  to  enable  the  defendant  to  take  posses* 
sion  of  the  road  at  once,  it  was  willing  to  assume,  and  did 
assume,  without  an  accounting,  that  the  net  earnings  were 
sufficient  to  pay  the  bajance  of  said  claims,  and  therefore 
paid  the  same,  thereby  paying  more  than  the  net  earnings 
are  now  ascertained  to  be.  The  defendant  contends  that  it 
stands  the  same  as  it  would,  had  it  stood  back  and  compelled 
an  accounting  of  net  earnings,  and  then  paid,  which  would 
have  discharged  it  from  paying  now ;  that  the  mandate  in  this 
case  should  be  construed  to  mean  net  earnings,  if  any,  in 
excess  of  what  the  defendant  had  already  paid  to  Howe  and 
others;  that  the  orators'  remedy,  if  any  they  have,  is  against 
Howe  and  others  for  contribution  in  respect  of  the  net  earn- 
ings they  have  received ;  and  that  the  order  alleged  in  the 
answer,  made  on  confirmation  of  the  sale,  that  if  the  defend-^ 
ant  should  within  30  days  file  discharges  of  all  the  claims 
allowed  under  the  Howe  cross-bill,  the  same  should  be  received 
as  full  payment  and  satisfaction  of  the  purchase  of  said  prop- 
erty, otherwise  the  sale  should  be  vacated,  and  the  possession 
of  the  property  restored  to  the  receivers,  should  not  be  taken 
to  have  made  the  price  of  the  property  $103,081.30  to  the 
defendant,  but  as  intended  to  enable  the  receivers  to  operate 
the  road  till  said  sum  was  paid  or  secured  to  the  extent^  of 
the  property  and  the  net  earnings,  thereby  satisfying  the  lien 
on  both.  But  it  is  to  be  noticed  that  the  answer  does  not 
present  the  case  in  that  way.  It  denies  that  there  were  any 
net  earnings  of  any  amount,  if,  indeed,  there  were  any  at  all, 
which  it  does  not  admit;  alleges  that,  ''whatever  there 
might  have  been,"  the  lien  creditors  had  the  benefit  of  in 
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the  sale  of  the  personal  property,  because  the  amount  ex- 
pended by  the  receivers  in  the  purchase  of  new  personal 
property  and  in  repairs  of  the  old  very  largely  exceeded  all 
the  net  earnings;  and  denies  that  any  net  earnings  ever  came 
into  the  hands  of  the  defendant  by  way  of  permanent  im- 
provements of  the  road,  which  it  admits  were  made  to  some 
extent,  because  the  indebtedness  of  the  receivers,  which  the 
defendant  had  to  pay,  was  more  than  all  their  expenditures 
for  such  improvements.  And  Judge  Poland  took  the  same 
ground  in  his  argument  for  the  defendant  when  the  case  was 
here  before.  He  said  that  there  was  not  only  an  entire  fail- 
ure to  show  that  the  bondholders  received,  in  any  form,  any 
earnings  of  the  road  that  belonged  to  another  class  of  cred- 
itors, but  that  it  was  conclusively  demonstrated  that  they  did 
not;  that  there  were  no  net  earnings;  that  they  were  quite 
ready  to  account  on  the  basis  of  the  doctrine  announced  in 
the  Poland  Case,  namely,  that  the  net  earnings  should  go 
to  pay  the  debts  incurred  for  operating  the  road,  instead  of 
going  to  the  bondholders;  and  that,  if  the  road  was  improved 
as  claimed,  the  bondholders  had  been  compelled  to  restore, 
and  had  restored,  at  least  double  the  amount  In  view  of 
all  this,  the  mandate  is  not  fairly  capable  of  the  construction 
contended  for  by  the  defendant.  If  the  court  meant,  ^'net 
earnings  if  any,  in  excess  of  what  the  defendant  had  already 
paid  to  Howe  and  others,"  it  is  reasonable  to  suppose  it 
would  have  said  so.  But  it  did  not.  That  idea  is  not  gather- 
able  from  the  mandate,  read  by  itself,  nor  when  read  in  the 
light  of  the  case.  On  the  contrary,  it  would  seem  that  the 
court  regarded  the  amount  paid  to  Howe  and  others  as  paid 
for  the  property,  rather  than  have  the  sale  of  it  set  aside,  and 
it  go  back  into  the  hands  of  the  receivers.  And  this  view 
finds  support  in  the  wording  of  the  order,  that  discharges 
filed  in  accordance  therewith  ''should  be  received  as  full  pay- 
ment for  said  property."  These  discharges  were  to  be  of 
all  the  claims  allowed  under  the  Howe  cross-bill.  Nothing  is 
said  about  the  excess  above  the  price  at  which  the  property 
was  bid  ofi  being  treated  as  a  payment  on  net  earnings,  and 
said  earnings  relieved  from  the  lien  of  creditors  to  that  ex- 
tent, which  one  would  suppose  would  have  been  said,  had 
such  been  the  intention.  We  hold,  therefore,  that  the  right 
of  the  orators  in  the  mandate  mentioned  to  maintain  this  bill 
to  reach  the  net  earnings  is  adjudged  and  determined  by 
the  mandate,  and  that  the  case  as  now  presented  is  merely 
one  of  accounting  under  the  mandate. 

According  to  the  mandate,  only  the  orators  who  had  no 
notice  of  the  pendency  of  the  Poland  Case  and  the  cross- 
cause  of  Howe  and  others  are  entitled  to  maintain  this  bill. 
The  defendant  contends  that  this  does  not  necessarily  mean 
notice  by  order  of  court,  either  by  the  service  of  process  or 
publication,  but  that  knowledge,  as  distinguished  from  such 
notice,  is  suflScient,  and  refers  to  2  Pom.  Eq.  (8th  Ed.)  § 
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S92,  and  Story's  Eq.  §  396,  in  support  of  the  claim.  But 
we  cannot  adopt  this  construction,  in  the  absence  of  laches 
on  the  part  of  the  orators.  These  authors  are  speaking  of 
what  notice  will  make  one  a  mala  fide  purchaser,  and  of  cases 
of  contests  for  precedence  among  holders  of  different  interests 
in  or  claims  upon  the  same  subject-matter,  and  not  of  what 
IS  sufficient  notice  to  bar  a  creditor  in  cases  of  this  kind. 
We  think  the  court  did  not  intend  to  take  this  case  out  of  the 
general  rule,  and  that  the  mandate  means  notice  according 
to  the  practice  and  usage  of  the  court  of  chancery  in  such 
cases,  which  is  this:  When  a  bill  is  brought  by  a  part  of  the 
creditors,  not  only  for  themselves,  but  for  all  others  standing 
10  like  situation  who  may  come  in  and  share  in  the  expense, 
as  the  Howe  cross-bill  was,  the  decree  for  an  inquiry  who  the 
creditors  are,  and  what  the  amount  of  their  claims,  declares 
that  all  the  creditors  are  entitled  to  the  benefit  of  the  decree, 
and  directs  the  master  to  cause  notice  to  be  given  as  therein 
specified  for  all  the  creditors  to  come  in  before  him  and  prove 
their  debts,  and  to  fix  a  peremptory  day  for  that  purpose, 
and  declares  that  such  of  the  creditors  as  do  not  come  in  by 
that  day  are  to  be  excluded  the  benefit  of  the  decree.  2 
Smith's  Ch.  Pr.  (2d.  Ed.)  261;  2Dapieir8  Ch.  PL  &  Pr.  (3d 
Ed.)  1198;  Story's  Eq.  PI.  (7th  Ed.)§  99;  Hallett  v.  Hallett, 
2  Paige,  15.  All  parties  beneficially  interested  are  entitled 
to  attend  before  the  master  in  all  proceedings  that  may  afiect 
their  interest.  2  Daniel's  Ch.  PI.  &  Pr.  (2d  Ed.)  135;. 
And  this  rule  applies  not  only  to  the  parties  of  record,  but 
also  to  those  who  are  quasi  parties  by  having  come  in  under 
the  decree,  who  are  entitled  to  notice  of  all  proceedings  that 
may  affect  their  interest.  Id.  1358.  And  the  party  conduct- 
ing the  cause  before  the  master  must  take  care  that  all  par- 
ties entitled  to  attend  have  had  notice  as  directed.     Id.  1355. 

Although  a  master  was  appointed  to  take  an  account  of 
the  debts  due  to  Howe  and  others,  orators  in  said  cross-cause, 
and  to  all  other  creditors  whose  debts  were  like  theirs,  yet  no 
debts  were  proved  before  the  master  except  those  of  the 
orators  in  that  cause.  The  order  of  reference  is  not  before 
OS,  but  we  infer  that  it  contained  no  direction  for  notice  to 
creditors  to  come  in.  and  no  declaration  of  exclusion  if  they 
did  not  come  in,  for  the  master  gave  no  such  notice,  as  suffi- 
ciently appears,  though  more  by  implication  than  by  direct 
finding.  The  solicitors  for  the  orators  in  the  cross-cause;  of 
their  own  motion,  and  without  an  order  of  court  or  of  the 
master,  caused  an  advertisement  to  be  printed  three  weeks, 
taccessively,  in  a  St.  Johnsbury  paper,  asking  all  creditors  to 
bring  in  their  claims  to  them  and  have  them  paid.  But  this 
notice,  of  course,  had  no  legal  efficacy. 

Thus  it  appears  that  none  of  the  orators  in  this  case  had 
legal  notice  of  the  proceedings  before  the  master  in  that  case, 
and  therefore  none  of  them  are  barred  thereby.  ''The  prin- 
ciple is  as  old  as  the  law,  and  of  universal  justice,  that  no 
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one  shall  be  personally  bound  until  be  has  had  his  day  in  court, 
which  means  until  citation  is  issued  to  him,  and  an  oppor- 
tunity to  be  heard  is  afiord«^d.''  Field,  J.,  in  Mason  v. 
Eldred,  6  Wall.,  at  page  237,  18  L.  Ed.  783. 

The  claim  of  M.  B.  Warren  for  stationery  and  printing, 
allowed  at  $856.82,  cannot  be  recovered  here,  as  it  is  not 
within  the  statute.  It  makes  no  difierence  that  it  was  al- 
lowed without  objection,  especially  as  the  masters  allowed  it 
subject  to  the  opinion  of  the  court  on  the  facts  found.  With 
this  claim  out,  the  aggregate  amount  of  the  claims  allowed 
is  $19,001.13,  which  amount  is  recoverable  here,  if  the  net 
earnings  are  sufficient,  with  interest  on  the  principal  thereof 
from  June  7,  1892,  the  date  to  which  the  masters  computed 
interest. 

The  net  earnings  reported  are  the  excess  of  gross  earnings 
over  operating  expenses  during  the  receivership,  as  those 
accounts  were  kept  by  the  receivers.  There  are  16  items, 
aggregating  $111,805.78,  that  were  not  treated  by  the  re- 
ceivers as  operating  expenses,  but  were  classed  by  them  as 
^^expenses  in  addition  to  operating  expenses."  The  defend- 
ant claims  thtt  $4,551.08  of  No.  4  of  these  items,  which  is 
$5,864.23  for  ''new  fences  built  during  the  receivership," 
and  all  of  items  5,  9,  and  16  amounting  in  the  whole  to 
$i4>797«75i  should  be  deducted  from  gross  earnings,  thereby 
making  the  net  earnings  $24,699.75.  As  to  item  4,  the  mas- 
ters find  that,  when  the  receivers  took  possession  of  the  road, 
70  miles  of  it  had  no  fence;  that  upon  50  miles  of  it  there 
was  a  fence  that  had  been  built  from  four  to  seven  years; 
that  the  receivers  expended  the  amount  of  said  item  for  new 
fences  built;  and  that  the  average  life  of  a  railroad  fence  of 
the  quality  of  the  fence  built  on  this  road  is  15  years.  They 
were  unable  to  find  whether  anything  was  expended  by  the 
receivers  in  repairing  the  fences,  but  find  that  the  full  amount 
of  this  item  was  an  expense  for  permanent  improvements, 
and  not  an  operating  expense  that  should  be  deducted  from 
income  to  find  net  earnings,  but  say  that,  if  the  court  holds 
that  the  net  earnings  reported  should  be  reduced  by  a  sum 
expended  in  new  fences  sufficient  to  keep  the  old  fences  good, 
they  find  that  the  expense  of  keeping  in  repair  the  fences 
already  built  when  the  receivers  took  the  road  would  have 
been  $4,551.08  during  the  receivership.  But  we  cannot  hold 
this,  for  no  actual  expenditure  was  made  for  such  repairs, 
and  only  such  expenditures  as  are  actually  made  can  with  any 
propriety  be  deducted  from  gross  earnings.  United  States 
V.  Kansas  Pacific  Railway  Co.,  99  U.  S.  455,  459,  25  L.  Ed. 
289. 

Item  5,  $2,433.28  for  interest,  and  item  9,  $1,500  for  ex- 
traordinary repairs  on  locomotives,  must,  on  the  findings,  be 
deducted  from  net  earnings. 

As  to  item  19,  $6,3i3..^9  for  litigation,  the  masters  find  in 
their  supplemental  report,  that  the  litigation  arose  in   mat- 
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ten  anterior  to  the  appoincment  of  the  receivers,  and  with 
which  they  had  nothing  to  do  as  such,  and  that  the  expendi- 
tore  did  not  accrue  in  any  manner  in  their  operation  of  the 
road,  except  as  to  matters  stated  in  their  original  report. 
But  those  matters  do  not  militate  against  this  finding,  under 
which  this  item  cannot  be  deducted.  Thus  by  deducting 
$3>933-28,  the  amount  of  items  5  and  9,  the  net  earnings  are 
reduced  to  $35,563.50,  at  which  sum  they  are  adjudged  and 
established. 

Decree  reversed  and  cause  remanded,  with  mandate  that 
the  bill  be  dismissed  as  to  the  orator  Warren,  with  costs  in 
this  court,  but  that  a  proper  decree  be  entered  for  all  the 
other  orators  in  accordance  with  this  opinion,  with  costs  in 
this^court.  Let  the  question  of  costs  below  be  there  deter- 
mined. 


McCLOSKY  V.  ATLANTIC  CITY  R.  CO. 
(Supreme  Court  of  New  Jersey,  Jan.  15,  1904.) 

[56  Atl.  Rep.  669.] 

Railroads — Maintenance  in  Public  Street— Damagei — Qrade« — If  a 

railroad  company  has  the  right  to  maintain  its  railroad  longitudinally 
upon  a  public  street,  and  there  is  no  law  controlling  the  grade  at 
which  its  track  shall  be  laid,  it  cannot  be  held  responsible  for  damage 
done  by  surface  water  diverted  from  its  roadbed,  merely  because  its 
track  is  higher  than  the  established  grade  of  the  street. 
(Syllabus  by  the  Court.) 

Action  by  Dennis  McClosky  against  the  Atlantic  City  Rail- 
road Company.  Verdict  for  plaintiff.  On  rule  to  show  cause 
why  a  new  trial  should  not  be  granted.     New  trial  granted. 

Argued  June  term,  1903,  before  the  CHIEF  JUSTICE, 
and  HENDRICKSON,  PITNEY,  and  DIXON,  JJ. 

E.  G.  C.  Bleakley,  for  plaintiff. 
J.  Willard  Morgan,  for  defendant. 

DIXON,  J.  The  declaration  in  this  case  sets  forth  that 
the  plaintiff  was  possessed  of  a  house  and  lot  fronting  on 
Salem  street,  in  Gloucester  City;  that  the  defendant  main- 
tained a  steam  railroad,  running  longitudinally  through  the 
street;  that  its  tracks  were  so  constructed  as  to  turn  the  sur- 
face water  upon  the  plaintiff's  property;  and  that  the 
railroad  was  so  negligently  operated  as  to  cause  him  various 
annoyances  in  the  use  of  his  premises.  The  defendant 
pleaded  the  general  issue.  At  the  trial  in  the  Camden  circuit 
the  court  ruled  that  the  plaintiff  had  no  title  to  the  land 
within  the  lines  of  Salem  street;  that  the  defendant  had  the 
right  to  maintain  and  operate  a  railroad  through  the  street ; 
that  there  was  no  evidence  df  negligent  operation,  but  that 
the  plaintiff  might  recover  compensation  for  the  damage  done 
by  surface  water  if  its  diversion  to  the  plaintiff's  property 
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was  caused  by  the  construction  of  the  railroad  at  a  level 
higher  than  the  city's  grade  for  the  adjacent  curb  and  side- 
walk. On  this  ruling  the  plaintifi  obtained  a  verdict,  which 
the  defendant  seeks  to  have  set  aside. 

The  testimony  at  the  trial  did  not  show  how  the  defendant 
had  acquired  the  right  to  construct  and  operate  its  railroad 
at  the  place  in  question,  except  as  it  indicated  a  probability 
that  the  railroad  had  been  built  before  the  land  became  a 
public  street;  nor  did  the  extent  of  the  defendant's  right 
respecting  the  elevation  of  its  track  appear.  But  its  right 
to  maintain  and  operate  a  railroad  having  been  assumed  at 
the  trial,  and  the  verdict  being  an  outcome  of  that  assump- 
tion, we  must  now  test  the  verdict  on  the  same  hypothesis. 
This  hypothesis  carries  with  it  a  concession  that  the  company 
was  entitled  to  maintain  its  track  at  such  grade  as  was  rea- 
sonably necessary  for  its  own  purposes,  unless  evidence  to  the 
contrary  be  produced.  No  such  evidence  was  offered  at 
the  trial,  nor  was  it  suggested  that  the  track  was  higher  than 
the  necessities  of  the  defendant  fairly  required.  The  grade 
fixed  by  the  city  for  the  curb  and  the  sidewalk  bore  no  legal 
relation  to  the  grade  of  the  track,  in  the  absence  of  any 
lawful  regulation  enjoining  conformity  between  them.  On 
the  assumption  made  and  the  testimony  produced  at  the 
trial,  the  case  resolved  itself  simply  into  one  where  the  de- 
fendant, lawfully  possessing  the  site  of  its  roadbed,  and  law- 
fully using  that  site  for  its  own  purposes,  diverted  therefrom 
the  surf  ace  water,  which  then  found  its  way  into  the  plaintiff's 
premises.  For  damage  thus  caused,  the  defendant  cannot 
be  held  responsible.  Bowlsby  v.  Speer,  31  N.  J.  Law,  351, 
86  Am.  Dec.  216;  Jessup  v.  Bamford  Bros.  Co.,  66  N.  J. 
Law,  641,  51  Atl.  147,  58  L.  R.  A.  329,  88  Am.  St.  Rep.  502. 

It  also  appeared  at  the  trial  that  some  time  ago  the  defend- 
ant had  constructed  a  box  sluice  along  its  track,  and  the 
plaintiff  claimed  that  recently  the  defendant  had  removed 
this  sluice,  or  permitted  it  to  become  inefficient,  so  that  it 
did  not  conduct  the  surface  water  away  from  the  plaintiff's 
property  as  it  had  formerly  done.  But  this,  if  true,  would 
not  suffice  to  sustain  the  plaintiff's  right  of  action,  because 
there  is  no  evidence  that  the  defendant  owed  the  plaintiff, 
or  even  the  public,  any  duty  to  maintain  such  a  waterway. 
Presumably  the  defendant  had  constructed  it  for  its  on  benefit 
only. 

The  verdict  should  be  set  aside,  and  a  new  trial  granted. 


ILLINOIS  CENT.  R.  CO.  et  al.  v.  ELY. 

(Supreme  Court  of  Mississippi,  Feb.  8,  1904.) 

[35  So.  Rep.  873.] 

Libel — Clearance    Paper    of    Discharged    Employee— Burden    of 
Proof. — A  clearance  paper  given  a  discharged  railroad  employee  re- 
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citing:  "Cause  for  leaving  service,  unsatisfactory  service.  Conduct 
good," — ^is  not  libelous  on  its  face,  and  the  employee  has  the  burden 
of  proving  that  it  is  untrue,  known  to  be  false,  and  published  from 
malicious  motives. 

Same — Same — Evidence  of  Malice. — In  an  action  by  a  discharged 
railroad  employee  for  libel  in  the  clearance  paper  furnished  him  it 
is  error  to  permit  his  witness  to  testify  that  the  company's  road 
supervisor  had  told  him  (the  witness)  that  the  roadmaster,  who  was 
made  a  defendant,  was  going  to  have  plaintiff  discharged  because  he 
had  testified  against  the  company  in  a  lawsuit. 

Same — Same — Same — Cure  of  Error. — Error  in  receiving  incompe- 
tent evidence  of  malice  in  a  libel  suit,  which  was  the  only  showing 
thereof,  and  which  seemed  likely  to  have  induced  the  verdict,  is  not 
cured  by  the  court's  telling  the  jury  at  the  close  of  the  case,  after  the 
evidence  had  remained  with  them  over  night,  that  on  reflection  he 
thought  it  was  improper  proof,  and  to  dismiss  it  from  their  minds. 

Witnesses. — Refusing  to  permit  a  witness  to  testify  on  rebuttal  be- 
cause he  has  disobeyed  the  rule  for  the  exclusion  and  separation  of 
witnesses,  while  permitting  his  testimony  in  chief  to  be  contradicted, 
is  error. 

Appeal  from  Circuit  Court,  Tallahatchie  County;  Sam  C. 
Cook,  Judge. 

Action  by  G.  W.  Ely  against  the  Illinois  Central  Railroad 
Company  and  others.  Judgment  forplaintifi,  and  defendants 
appeal.     Reversed. 

Mayes  &  Lonsgtreet  and  J.  M.  Dickinson,  for  appellants. 
Dinkins  &  Caldwell  and  Brewer  &  Creekemoore,  for  ap- 
pellee. 

CALHOON,  J.  Ely  had  been  in  the  service  of  the  railroad 
company  seven  or  eight  months  as  section  foreman  of  a  sec- 
tion known  as  ''Whitehaven,"  extending  south  for  eight  miles 
from  Memphis,  when  he  was  discharged.  On  his  application 
the  company  gave  him  a  paper  of  discharge,  or  ''clearance/' 
as  it  18  called.  This  paper,  the  language  of  which  is  the 
predicate  of  this  proceeding,  is  in  the  following  words: 

''G.  W.  Ely  has  been  employed  in  the  capacity  of  Section 
foreman  at  Whitehaven,  Tenn.,  on  the  Mississippi  Divison  of 
the  Illinois  Central  Railroad,  from  May  28th,  1901,  to  Novem- 
ber 2Sth,  1901.  Cause  for  leaving  service,  unsatisfactory 
service.     Conduct  good. 

"D.  Sheehan,  Road  Master. 

"Approved:    A.  Philbrick,  Superintendent." 

'Ely  sued  the  company  and  Philbrick  and  Sheehan  in  an 
action  of  that  clearance  as  a  libel,  alleging  that  his  services 
were  not  unsatisfactory  in  fact,  but  the  reverse,  and  that 
the  words  of  the  clearance  were  the  result  of  a  malicious 
conspiracy  between  the  defendants  to  damage  him,  knowing 
that  It  was  equivalent  to  blacklisting  him,  and  would  prevent 
his  ever  getting  railroad  employment  any  where ;  and  that  the 
actual  cause  of  this  action  was  that  he  had  given  testimony 
some  weeks  before  in  a  cause  of  one  Clogston  against  the 
company  and  Sheehan,  in  which  Clogston  recovered  large 
damages.     Ely,  after  all  evidence  was  in  and  instructions 


12         Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S 

Ulinois  Cent.  R.  Co.  v,  Ely 

acted  on,  dismissed  his  case  as  to  Philbrick,  bat  got  a  verdict 
for  $25,000  damages  against  the  company  and  Sheehan. 

Defendants  below  denied  malice  or  conspiracy;  asserted 
that  the  clearance  stated  the  truth,  that  the  services  were  un- 
satisfactory; denied  that  his  testimony  in  the  other  case  had 
anything  to  do  with  his  discharge;  and  denied  that  there 
was  any  publication  of  the  clearance,  other  than  to  the 
company's  employees,  which  was  privileged,  and  necessary 
for  its  own  protection  and  that  of  the  public  from  incompetent 
employees. 

Much  evidence  was  taken  on  both  sides  to  show  efficiency 
and  inefficiency  of  the  services  of  Ely.  There  was  no  proof 
whatever  of  conspiracy,  and  the  only  proof  of  publication 
was  that  the  clearance  was  noted  on  the  books  of  the  com- 
pany, as  customary,  that  its  employees  had  access  to  those 
books,  and  that  it  had  been  enveloped  and  sent  to  Ely  at  his 
request;  but,  he  being  absent,  it  had  been  delivered  to  his 
wife,  and  by  her  seen  and  shown  to  Clogston,  who  was  her 
brother-in-law.  On  the  trial  A.  A.  Clogston  was  allowed  to 
testify  twice  that  one  Jarmon,  a  road  supervisor  of  the  com- 
pany, had  told  him  that  Sheehan  was  going  to  have  Ely 
discharged  because  of  his  testimony  in  the  other  case.  This 
manifestly  incompetent  testimony  was  allowed  to  remain 
with  the  jury  overnight,  and  in  fact  until  the  close  of  all  the 
evidence  offered  by  plaintiff,  when  the  court  told  the  jury 
that,  on  reflection,  it  thought  this  not  proper  proof,  and  to 
dismiss  it  from  their  minds.  The  court  refused  to  permit  de- 
fendant's witness  Jarmon  to  testify  in  rebuttal,  because  he 
had  not  observed  the  rule,  but  had  been  present  in  court  while 
testimony  was  being  delivered,  but  then  permitted  plaintiff 
to  recall  Clogston  to  contradict  the  testimony  of  Jarmon  on 
his  original  examination  about  the  conversation  in  reference 
to  the  discharge,  he  having  denied   Clogston's  statement. 

The  competent  evidence  of  malice  is  very  slender  indeed. 
Practically,  it  is  simply  that  Ely  says  that  Sheehan  was 
cool  in  his  manner  towards  him  after  his  testimony  on  the 
trial  of  the  Clogston  case.  Jarmon  swears  he  had  no  malice, 
and  had  never  heard  of  any.  Philbrick  swears  he  had  never 
heard  of  Ely's  swearing  until  after  the  discharge.  Sheehan 
swears  he  never  had  any  malice,  never  changed  his  manner 
towards  Ely,  and  in  fact  never  spoke  a  dozen  words  to  him 
in  his  life,  and  that  the  discharge  and  clearance  were  based 
on  Jarmon 's  information.  In  this  case  it  is  well  to  recur  to 
first  principles.  It  is  too  manifest  for  disputation  that, 
whether  the  contract  for  service  be  for  a  fixed  term  or  not, 
an  employee  cannot  be  compelled  to  remain  in  the  service 
of  his  employer,  for  that  would  be  to  destroy  his  freedom  of 
action,  and  establish  peonage.  Correlatively  the  employer 
cannot  be  compelled  to  retain  his  employee  in  service.  The 
one  may  quit  or  the  other  may  discharge  at  pleasure,  subject 
only  to  an  action  for  damages  where  the  term  of  employment 
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is  fixed  and  has  Dot  expired.  Where  the  term  is  so  fixed  and 
anexpiredy  and  there  is  a  stipulation  in  the  contract  of  em- 
ployment authorizing  discharge  for  unsatisfactory  service, 
the  employer  is  warranted  in  discharging  only  for  the  honest 
reason  of  unsatisfactory  service,  and  cannot  make  that  clause 
a  shield  against  payment,  where  it  is  shown  that  the  dis- 
charge was  not  for  that  cause,  but  to  further  some  other 
interest  of  bis  own.  Where  the  contract  of  service  is  for  no 
fixed  period,  or  the  term  of  it  has  expired,  the  employee  may 
quit,  or  the  employer  discbarge  at  will,  and  neither  can  be 
compelled  to  disclose  his  reason  for  the  action.  So,  in  this 
case,  it  is  absolutely  clear  that  Ely  had  the  right  to  quit  the 
service  of  the  railroad  company  at  his  own  pleasure,  with 
or  without  cause,  upon  any  reason  or  no  reason,  or  any  freak 
of  fancy  which  might  move  him  to  do  so,  and  the  railroad 
company  had  an  equal  right  to  discharge  him,  and  neither 
need  give  any  reason.  It  is  certainly  true,  under  the  rules  of 
law  and  common  sense,  that  neither  bad  anyright  to  demand 
of  the  other  a  clearance  paper,  or  a  certificate  of  good  char- 
acter, or  of  efficient  work  on  the  one  hand,  or  fair  dealing, 
courteous  treatment,  or  congeniality  on  the  other.  People 
cannot  be  compelled  to  give  certificates  even  if,  as  a  matter 
of  morals,  they  ought  to  do  so.  All  this  is  simply  a  matter 
of  taste  and  individual  conscience.  It  is  not  debatable  that 
the  language  of  the  clearance  paper  before  us  is  not  libelous 
on  its  face,  and  that,  in  order  to  show  that  it  was  so  in  fact, 
the  burden  of  proof  is  on  the  plaintiff,  who  asked  .for  the 
paper,  to  show  that  it  was  untrue,  known  to  be  false,  and 
published  from  a  malicious  motive.  As  evidence  of  malice 
or  otherwise,  it  was  clearly  error  to  admit  the  testimony  of 
A.  A.  Clogston  as  to  Jarmon's  message  through  him  to  Ely. 

The  error  is  not  cured  by  the  statement  of  the  court  to  the 
jury  the  next  day  to  disregard  it.  The  logdment  had  been 
made  with  the  jury,  and  it  was  too  vital  as  the  only  showing 
of  malice,  and  it  seems  probable  that  it  alone  produced  the 
verdict.  It  was  likewise  error  to  refuse  to  defendant  the 
right  to  reintroduce  Jarmon  in  rebuttal  to  contradict  Clogston 
on  the  ground  that  he  had  not  remained  under  the  rule.  This 
amounted  in  this  grave  case  to  a  punishment  of  defendant  for 
the  disobedience  of  the  court's  order  by  its  witness.  It  was 
the  witness,  not  the  defendant,  who  should  have  been  pun- 
ished. 

We  do  not  decide  whether  the  record  sufficiently  shows 
publication,  nor  do  we  decide  the  several  other  questions 
presented. 

Reversed  and  remanded. 
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PHINNEY  V.  ILLINOIS  CENT.  R.  CO.  et  al. 
(Supreme  Court  of  Iowa,  Jan.  29,  1904.) 

[98  N.  W.  Rep.  358.] 

Injury  to  Brakeman — Fellow  Servants — Application  of  Employers* 
Liability  Act.* — Under  Code,  §  2071,  making  a  railway  company  lia- 
ble for  damages  sustained  by  an  employee  in  consequence  of  a  co- 
employee*s  negligence,  a  brakeman  does  not  assume  the  risk  of  a 
train  dispatcher's  negligence,  which  results  in  a  threatened  collision, 
to  avoid  which  an  emergency  stop  is  resorted  to,  throwing  the  brake- 
man  from  the  train. 

Same — Contributory  Negligence — Evidence  —  Self-Preservation  of 
Another  Employee. — The  fact  that  a  brakeman  was  thrown  from  a 
car  by  the  sudden  stopping  of  the  train,  while  the  conductor,  who 
stood  beside  him,  was  able,  without  difficulty,  to  save  himself  from 
falling,  is  not  conclusive  evidence  of  the  brakeman's  contributory 
negligence. 

Presumption  of  Due  Care  on  Part  of  Deceased. — In  an  action  by 
the  administrator  of  a  brakeman  who  was  thrown  from  a  car  by  the 
sudden  stopping  of  a  train  in  response  to  an  emergency  signal,  made 
necessary  to  avoid  a  collision,  the  conductor,  who  stood  by  his  side, 
testified  that  when  the  train  was  checked  he  was  thrown  two  or 
three  steps  forward,  but,  by  bracing  himself  in  anticipation  of  the 
checking  of  speed,  he  had  no  difficulty  in  avoiding  being  thrown  off. 
He  also  testified  that  decedent  was  thrown  forward  over  the  end  of 
the  car.  The  accident  occurred  at  night.  Held,  that  there  was  no 
direct  evidence  as  to  the  immediate  cause  of  decedent's  fall  from  the 
car,  and  hence  the  jury  were  properly  instructed  that  they  might 
take  into  account  the  instinct  of  self-preservation,  in  determining 
whether  the  decedent  exercised  due  care. 

Proximate  Cause. — The  negligence  of  a  train  dispatcher,  which  re- 
sults in  a  threatened  collision,  to  avoid  which  an  emergency  stop 
of  one  train  is  made  at  the  signal  of  the  trainmen,  whereby  a  brake- 
man  is  thrown  off 'and  killed,  is  the  proximate  cause  of  such  injury. 

Negligence — Insufficiency  of  Evidence. — Evidence  in  an  action  by 
the  administrator  of  a  brakeman  thrown  from  a  train  by  an  emer- 
gency stop,  made  to  avoid  a  threatened  collision  with  the  train  of 
another  company  running  over  defendant's  tracks,  and  under  the 
orders  of  its  train  dispatcher,  examined,  and  held  to  show  no  negli- 
gence in  the  train  dispatcher,  so  that  submitting  the  issue  to  the 
jury  was  error. 

Appeal  from  District  Court,  Cherokee  County;  Geo,  W. 
Wakefield,  Judge. 

Action  to  recover  damages  for  the  death  of  plaintiff's  intes- 
tate, who  died  as  the  result  of  injuries  received  while  in  the 
employ  of  the  Illinois  Central  Railroad  Company  as  brake- 
man.  The  jury  returned  a  verdict  in  favor  of  the  defendant 
the  Dubuque  &  Sioux  City  Railroad  Company,  the  owner 
and  lessor  of  the  line  of  road  on  which  the  accident  happened, 
and  against  the  defendant  the  Illinois  Central  Railroad  Com- 
pany, the  lessee  of  the  road,  which  will  be  treated  in  the 
opinion  as  the  sole  defendant.  From  judgment  on  the  ver- 
dict against  it,  the  Illinois  Central  Railroad  Company 
appeals.     Reversed. 

♦As  to  whether  train  dispatchers  and  telegraph  operators  are  fel- 
low servants  of  other  railroad  employees,  see  foot-note  appended  to 
Brommer  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  8  R.  R.  R.  529,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  529. 
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W.  S.  Kenyon  and  E.  C.  Herrick,  for  appellant. 
A    R«  Molynenx  and  J.  D.  F.  Smith  (J.  M.  Dickenson,   of 
counsel),  for  appellee. 

McCLAIN»  J.  The  defendant  the  Illinois  Central  Railroad 
Company  was  in  August,  1900,  the  lessee  of  a  line  of  road 
belonging  to  the  defendant  the  Dublique  &  Sioux  City  Rail- 
road Company;  and  a  portion  of  this  line,  extending  east 
and  west  through  Le  Mars  and  Merrill,  between  which  two 
places  this  accident  happened,  was  also  used  by  the  Chicago, 
St.  Paul,  Minneapolis  &  Omaha  Railroad,  under  some  ar- 
rangement by  which  its  trains  were  run  over  the  track  under 
the  rules  and  on  the  time  card  of  the  Illinois  Central  Railroad, 
and  under  the  direction  of  the  train  dispatcher  of  the  latter. 
Deceased  was  a  brakeman  on  a  construction  or  gravel  train 
which  bad  been  operating  between  Le  Mars  and  Merrill,  and 
on  the  evening  of  August  31st,  about  half  past  9  o'clock,  one 
Fletcher,  who  was  the  conductor  of  the  train,  and  the  de- 
ceased were  standing  on  a  flat  car,  which,  as  the  train  was 
backing  eastward  toward  LeMars,  was  the  front  car  of  a  train 
of  about  16  cars.  Fletcher,  the  conductor,  testifies  that, 
when  they  were  about  a  mile  and  a  half  from  Le  Mars,  they 
saw  the  headlight  of  a  train  approaching  them,  coming  from 
the  east,  and,  to  avoid  a  collision,  they  gave  emergency  signals 
with  their  lanterns  to  cause  their  train  to  stop;  that  the 
engineer,  in  response  to  these  signals,  applied  the  emergency 
air  brake,  which  brought  the  train,  which  was  running  about 
12  or  13  miles  an  hour,  to  a  sudden  stop,  within  four  or  five 
car  lengths;  and  that,  as  the  result  of  this  sudden  stopping 
of  the  train,  deceased  was  thrown  forward,  and  fell  ofi  the 
flat  car  and  under  the  wheels,  which  ran  over  him,  inflicting 
injuries  from  which  he  died  within  24  hours.  The  train 
which  was  coming  from  the  east  proved  to  be  a  train  of  the 
Chicago,  St  Paul,  Minneapolis  &  Omaha  Road,  and  it  also 
was  stopped  when  it  was  within  15  feet  of  the  train  on  which 
deceased  was  riding.  These  essential  facts  with  reference  to 
the  occurrence  of  the  accident  will  be  sufficient  to  furnish  a 
basis  for  the  discussion  of  the  principal  questions  of  law 
involved  in  the  action,  and  other  facts  material  on  particular 
questions  will  be  stated  hereafter. 

The  case  was  tried  and  the  jury  was  instructed  with  refer- 
ence to  two  claims  of  negligence  as  against  the  defendant: 
First,  that  the  engineer  and  conductor  of  the  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  train,  which  will  hereafter  be 
designated  as  the  Omaha  train,  were  negligent  in  running 
such  train  west  from  Le  Mars  contrary  to  orders,  and  thus 
occasioning  the  accident,  and  that  the  defendant  was  respon- 
sible for  their  negligence;  and,  second,  that  the  train  dis- 
patcher of  the  defendant  company  was  negligent  in  giving  to 
the  conductor  and  engineer  of  the  Omaha  train  misleading 
orders,  which  caused  them  to  proceed  west  from  Le  Mars, 
and  thus  brought  about  the  accident.     Under  the  evidence, 
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however,  it  does  not  appear  that  there  were  any  such  ar- 
rangements between  the  two  roads  using  this  track  in  com- 
mon as  to  make  the  defendant  liable  for  negligence  of  the 
servants  of  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Road;  and  we  are  inclined  to  think  that  the  trial  court  erred 
in  submitting  to  the  jury  any  issue  with  reference  to  the  lia- 
bility of  the  defendant  company  for  the  negligent  acts  of  the 
servants  of  the  other  company.  In  view,  however,  of  a  spe- 
cial finding  by  the  jury  that  the  conductor  and  engineer  oper- 
ating the  Omaha  train  did  not  have  notice  that  the  construc- 
tion train  of  the  defendant  was  on  the  track  between  Le 
Mars  and  Merrill,  there  was,  perhaps,  no  prejudice  from 
the  erroneous  submission  of  this  question;  and,  as  "counsel 
for  appellee  do  not  seek  to  sustain  the  recovery  on  the  ground 
of  any  such  negligence,  we  need  not  further  consider  this 
branch  of  the  case. 

Counsel  for  appellant  ask  a  reversal  of  the  judgment 
against  defendant,  assuming  that  it  is  predicated  on  negli- 
gence of  the  train  dispatcher  in  giving  erroneous  and  mis- 
leading orders  to  the  conductor  and  engineer  of  the  Omaha 
train,  on  substantially  four  grounds,  which  will  be  considered 
in  order,  to  wit,  assumption  of  risk  by  the  deceased,  contrib- 
utory negligence  on  the  part  of  the  deceased,  lack  of  imme- 
diate causal  connection  between  the  alleged  negligence  and 
the  injury,  and  that  the  orders  given  were  not  misleading, 
and  did  not  authorize  the  Omaha  train  to  proceed  west  of  Le 
Mars  until  the  conductor  and  engineer  in  charge  of  that 
train  were  advised  that  the  construction  train  of  defendant 
had  reached  either  Le  Mars  or  Merrill,  and  thus  left  the  track 
clear.  As,  in  the  event  of  a  new  trial,  these  questions  may 
again  arise,  it  is  necessary  that  we  at  least  briefly  consider 
all   of  them. 

I.  With  reference  to  assumption  of  risk,  it  is  sufficient  to 
say  that  by  entering  into  employment,  even  though  it  be  haz- 
ardous, the  servant  does  not  assume  the  risk  of  negligence 
of  his  principal;  nor,  if  he  is  employed  in  the  operation  of  a 
railway,  does  he  assume,  in  this  state,  in  view  of  the  provi- 
sions of  Code,  §  2071,  which  makes  a  railway  company  liable 
for  damages  sustained  by  an  employee  in  consequence  of  the 
negligence  of  a  co-employee,  the  risk  of  negligence  of  his 
co-employees.  If,  therefore,  the  accident  resulted  from  the 
negligence  of  the  train  dispatcher,  recovery  is  not  precluded 
by  any  rule  of  law  relating  to  assumption  of  risk.  Pullman 
Palace  Car  Co.  v.  Laack,  143  III.  242,  256,  32  N.  E.  285, 
i8  L.  R.  a.  215;  Chicago,  B.  &  Q.  R.  Co.  v.  Avery,  109  111. 
314,  322;  Ford  V.  Lake  Shore  &  M.  S.  R.  Co.,  124  N.  Y.  493, 
498,  26  N.  E.  iioi,  12  L.  R.  a.  454.  Counsel  for  appellant 
cite  many  authorities  in  support  of  the  proposition  that  one 
who  enters  upon  the  hazardous  employment  of  engaging  in 
the  operation  of  railroad  trains  assumes  the  risks  incident 
thereto,  and  contend  that  one  of  these  risks  is  the  danger 
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involved  in  the  sudden  stopping  of  a  train  in  response  to  an 
emergency  signal;  bat  we  think  that  be  does  not  assame  the 
risk  that  such  an  emergency  stop  will  be  rendered  necessary 
by  the  negligence  of  his  co-employees.  The  fault  with  which 
defendant  is  charged  is  not  that  of  the  engineer  of  the  de- 
fendant's train,  in  improperly  managing  it,  but  the  fault  of 
the  train  dispatcher  in  sending  or  permitting  another  train 
upon  the  track  so  as  to  threaten  a  collision,  thus  rendering 
the  emergency  stop  necessary,  and  bringing  about  the  con- 
sequences involved  in  such  a  sudden  stoppage  of  the  train. 
2.  The  only  evidence  tending  to  show  contributory  negli- 
gence on  the  part  of  deceased,  if  any  there  be,  is  found  in 
the  fact  that,  when  the  train  on  which  he  was  riding  was 
suddenly  stopped,  he  plunged  forward  over  the  end  of  the 
flat  car  on  which  he  was  standing,  and  fell  under  the  wheels, 
while  the  conductor,  who  stood  beside  him,  was  able,  as  he 
testifies,  without  difficulty,  to  save  himself  from  thus  falling. 
So  far  as  the  accident  constitutes  affirmative  evidence,  it  cer- 
tainly was  not  conclusive,  and  was  for  the  consideration  of 
the  jury.  The  fact  that,  of  two  persons  put  in  equal  peril, 
one  escapes,  and  the  other  is  killed,  certainly  is  not  in  itself 
conclusive  that  the  one  injured  was  negligent.  But  the 
principal  contention  of  counsel  on  this  branch  of  the  case  is 
that  the  court  erred  in  instructing  the  jury  that  they  might 
take  into  account  the  instinct  of  self-preservation  as  evidence 
of  the  exercise  of  proper  care  and  caution  on  the  part  of 
deceased,  and  this  instruction  is  of  vital  importance,  in  view 
of  the  rule  in  this  state  that  plaintiff  has  the  burden  of  prov- 
ing in  such  cases  freedom  from  contributory  negligence  by 
the  person  injured.  The  rule  as  to  the  inference  which  may 
be  drawn  from  the  instinct  of  self-preservation  has  been  fully 
discussed  in  recent  cases  in  this  court,  and  need  not  be  elalh- 
orated.  The  consideration  of  the  instinct  of  self-preservation 
18  to  be  limited  to  cases  in  which  there  is  no  direct  evidence 
bearing  on  the  question  whether  or  not  the  injured  party  was 
in  the  exercise  of  due  care  at  the  time  when  the  injury  oc- 
curred. Bellv.  Clarion,  113  Iowa,  126,  84  N.  W.  962;  Ames 
V.  Waterloo  &  C.  F.  R.  T.  Co.  (Iowa),  95  N.  W.  161.  The 
only  difficulty  is  in  determining  the  applicability  of  the  rule 
under  the  facts  of  this  case.  All  the  evidence  there  is  with 
reference  to  the  circumstances  attending  the  fall  of  deceased 
from  the  car  was  that  of  Fletcher,  the  conductor.  His  tes- 
timony is  that  he  and  the  deceased  were  standing  side  by  side, 
about  one-third  of  the  length  of  the  car,  which  was  about 
33  feet  long,  from  the  forward  end,  and  both  facing  forward; 
that,  when  the  train  was  suddenly  checked  in  response  to 
their  violent  signals  with  their  lanterns,  he  was  thrown  two 
or  three  steps  forward,  but,  by  bracing  himself  in  anticipa* 
tion  of  the  checking  of  speed  which  would  result  from  the 
response  to  these  signals,  he  had  no  difficulty  in  avoiding 
being  thrown  off;  and  that  deceased  was  thrown  forward  right 
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over  the  end  of  the  can  It  is  evident,  therefore,  that  the 
question  of  the  neglieence  of  deceased  hinges  entirely  upon 
whether  he  used  reasonable  care  and  caution  in  braqing  him- 
self in  anticipation  of  the  shock  which  he  should  have  antici- 
pated as  resulting  from  the  signals.  If  he  did  this,  and  was 
nevertheless  thrown  off  the  car,  he  was  not  guilty  of  contrib- 
utory negligence.  He  was,  so  far  as  appears,  not  otherwise 
negligent.  No  suggestion  is  made  as  to  anything  which  he 
could  have  done  to  avoid  being  thrown  ofi,  except  to  brace 
himself  as  best  he  might.  Now,  it  is  evident  that  as  to  this 
pivotal  question  we  have  no  evidence  whatever.  True,  the 
conductor  stood  beside  him,  but  the  conductor  could  not 
determine  what  effort  deceased  made  to  avoid  the  injury,  for 
the  proper  effort  to  make  in  the  exercise  of  due  care  was  one 
not  subject  to  the  observation  of  the  conductor,  in  the  dark- 
ness, or  at  least  it  was  not  the  subject  of  any  observation 
by  the  conductor.  We  reach  the  conclusion,  therefore,  that 
as  to  the  immediate  cause  of  the  fall  of  deceased  from  the 
car  there  was  no  direct  evidence,  and  that  the  jury  were  prop- 
erly instructed  that  they  might  take  into  account  the  instinct 
of  self-preservation  in  determining  whether  deceased  was  in 
the  exercise  of  due  care.  The  case  is  much  like  that  of 
Schnee  v.  Dubuque  (decided  at  the  present  term),  98  N.  W. 
298,  in  which  we  hold  that,  although  a  witness  saw  a  boy 
immediately  before  a  fall  from  a  sidewalk,  and  immediately 
after  he  had  fallen,  there  was  no  direct  evidence  as  to  whether 
he  was  exercising  due  care  in  protecting  himself  against 
such  fall.  The  case  is  also  like  that  of  Bell  v.  Clarion,  supra, 
in  which  it  appeared  that  the  husband  of  the  woman  who 
was  injured  was  walking  just  ahead  of  her,  but,  on  hearing  an 
exclamation  from  his  wife,  looked  back,  and  saw  that  she  had 
been  injured  by  the  plank  of  a  sidewalk  flying  up  into  her 
face  as  she  stepped  upon  it.  Although  in  that  case  we  held 
that  the  jury  were  improperly  instructed  with  reference  to 
the  consideration  which  they  might  give  to  the  instinct  of 
self-perservation,  we  did  say  that  the  case  was  one  in  which 
the  instinct  of  self-preservation  might  properly  be  considered. 
3.  It  seems  to  us  there  can  be  no  reasonable  question  that 
if  the  Omaha  train  proceeded  westward  from  Le  Mars  by 
reason  of  the  negligence  of  the  defendant's  train  dispatcher 
in  giving  the  orders  under  which  the  engineer  and  conductor 
of  that  train  were  acting,  and  danger  of  a  collision  between 
that  train  and  defendant's  construction  train  was  thereby 
occasioned,  the  negligence  of  the  train  dispatcher  was  the 
proximate  cause  of  the  accident  to  deceased.  The  very  thing 
which  happened  was  brought  about  by  the  imminent  danger 
of  a  collision.  It  is  true  that  the  act  of  the  conductor  of  de- 
fendant's train  in  making  the  emergency  stop  was  interme- 
diate in  time  between  the  negligence  of  the  train  dispatcher 
and  the  happening  of  the  accident,  and,  in  one  sense,  caused 
the  accident.     But  in  determining  the  proximate  cause,  we 
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must  look  to  the  direct  and  efficient  cause — that  is,  the  thing 
amiss — and  determine  whether  the  injury  resulted  therefrom. 
An  intervening  human  agency  may  break  the  connection  be- 
tween the  negligent  act  and  the  subsequent  injury*  but  that 
agency  must  act  either  independently  of  the  preceding 
negligence,  or  the  intervening  action  must  have  been  negli- 
gent, so  as  to  constitute  an  independent  proximate  cause,  in 
order  to  break  the  connection  between  the  wrong  complained 
of  and  the  injury.  Thus  in  Parmenter  v.  Marion,  113  Iowa, 
297,  85  N.  W.  90,  it  is  said:  ''Defendant's  negligence  is  not 
deemed  the  proximate  cause  of  the  injury  when  the  connec- 
tion is  thus  actually  broken  by  a  responsible  cause.  *  *  * 
Id  applying  this  rule  or  exception,  it  may  be,  to  concurring 
acts,  it  is  very  generally  held  that,  even  if  there  be  negligence 
in  some  degree  on  the  part  of  the  defendant,  still  it  cannot 
ordinarily  be  said  to  be  the  proximate  cause  of  an  injury, 
when  the  negligence  of  another  human  agency  has  super- 
vened and  directly  inflicted  the  injury."  In  Knapp  v.  Sioux 
City  &  P.  R.  Co.,  65  Iowa,  91,  21  N.  W.  198,  54  Am.  Rep. 
I,  it  was  held  that  the  breaking  of  an  engineer's  leg,  result- 
ing from  his  reversing  the  lever  of  his  engine,  without  negli- 
gence on  his  part,  in  attempting  to  stop  his  train  in  case  of  an 
accident  due  to  defective  track,  was  the  proximate  result  of 
the  defective  condition  of  the  track,  so  as  to  render  the  rail- 
road company  liable  therefor.  We  have  no  hesitation  in 
saving  that,  if  the  danger  of  a  collision  was  brought  about  by 
the  negligence  of  the  train  dispatcher,  the  defendant  company 
was  liable,  under  the  evidence,  as  the  jury  construed  it,  for 
the  death  of  deceased,  as  a  proximate  result  of  such  negli- 
gence. 

4.  Finally  we  reach  the  question  whether  there  was  any 
evidence  of  negligence  on  the  part  of  defendant's-  train  dis- 
patcher, such  as  to  justify  the  submission  of  the  question  to 
the  jury.  To  understand  the  bearing  of  the  evidence  intro- 
duced as  to  this  question,  it  is  necessary  to  go  into  further 
detail  as  to  the  facts.  The  engine  of  the  construction  train 
with  which  deceased  was  working  when  he  received  the  injury 
was  designed  in  the  train  orders  as  "engine  No.  483,"  and 
on  the  31st  of  August  the  conductor  and  engineer  of  that  train 
received  an  order ''to  work  extra  until  8:30  p.  m.  between 
Le  Mars  and  Merrill."  After  being  at  work  on  this  section 
of  road,  it  returned  to  Le  Mars  in  accordance  with  this  order, 
and  received  another  order,  as  follows:    ''To  Conductor  and 

Trainmen,  Train  No. ,  Engine  No.  483,  and  Second  and 

Inferior  Class  Trains  West,  at  Le  Mars  Station:  Engine  483 
will  work  extra  until  11:30  p.  m.  between  Le  Mars  and 
Merrill.  No.  152,  engine  unknown,  will  wait  at  Merril  until 
9:4s  p.  m.  for  work  extra  engine  483."  This  order  was  re- 
ceived and  receipted  for  by  the  conductor  and  the  engineer 
of  the  construction  train  at  8:^0  p.  m.,  and  they  then  pro- 
ceeded with  their  train  westward  from  Le  Mars  toward  Merrill 
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for  the  purpose  of  doing  further  work  on  the  road.     As  ap- 
pears from  the  testimony  of  Fletcher,  the   conductor,  which 
is  not  questioned,  this  gave  to    the  construction  train  the 
right  to  occupy  the  track  between  Le  Mars  and  Merrill,  except 
as  to  trains  running  on  regular  schedule  time,  until   ii:20, 
save  that  it  must  get  out  of  the  way  for  train   No.  152,  com- 
ing from  the  west,  which  was  permitted  to  leave   Merrill   at 
9:4s  p.  m.    Train  No.  152  was  a  regular,  through   freight 
train,  which  should  have  left  Merrill  at  5  minutes  past  8,  but 
it  was  late,  and  was  ordered   not  to  leave  Merrill  until  9:45, 
to  enable  the  construction  train  to  get  out  of  the  way.     The 
Omaha   train  was  an  extra  freight,   and  was  within    the 
description  "Second  and  Inferior  Class  Trains,"  in  the  order 
quoted  above,  which  was  given  to  the  construction  train.     At 
Le  Mars  the  conductor  and  engineer  of  the  Omaha  train, 
which  was  hauled  by  engine  No.  137,  at  9:25  p.  m.,  received 
and  receipted  for  an  order  reading  as  follows :    ''To  Conductor 
and  Trainmen,  Train   No. ,  Engine  137,  at  Le  Mars  Sta- 
tion, Iowa:  Engine  137  will  run  extra  Le  Mars  to  yard  o£Bce. 
Number  152,  engine  823,  and  extra  engine  137  west,  will  meet 
at  Merrill.     Number   152  gets  this  order  at  Merrill."    At  the 
same  time  the  conductor  and  engineer  of  the  Omaha  train 
received  a  duplicate  of  the  order  which    had  been  given  to 
the  conductor  and  engineer  of  the  construction  train,   and 
which,  as  above  indicated,  was  addressed  not  only  to  that 
train,  but  to  ''Second  and  Inferior  Class  Trains  West,''  to 
which  class  the  Omaha  train  belonged.     The  conductor  and 
engineer  of  the  Omaha  train  were  thereby   advised  that  the 
construction  train  was  between  Le  Mars  and  Merrill,  with 
the  right  to  the  track,  and  that  while  their  train,  pulled  by 
engine  No.  137,  was  to  meet  train  No.  152  at  Merrill,  it  was 
also  to  keep  out  of  the  way  of  the  construction  train.     This 
is  not  only  the  construction  which  witnesses  placed   on  these 
orders  in  giving  their  testimony,  but  it  is  the  construction 
which  is  clearly  indicated  by  the  orders.     The  situation  may 
seem  complicated  to  one  who  attempts  to  figure  out  the 
relations  of  these  three  trains  to  each  other,  but  it  was  not 
complicated  so  far  as  the  conductor  and  engineer  of  each 
train  were  concerned.     Train  No.  152,  coming  east,  was  to 
wait  at  Merrill  until  9:45,  and,  as  soon  after  that  as  the  train 
hauled  by  engine  No.  137  arrived,  it  was  to  proceed  westward 
from  Merrill  to  Le  Mars.     Its  conductor  and  engineer  had 
no  concern  about  the  construction  train,  operated  by  engine 
No.  483,  which  was  directed  to  be  out  of  the  way  of  train 
No.  IS2,  leaving  Merrill,  east,  not  earlier  than  9:45.     The 
conductor  and  engineer  of  the  construction  train  had   no 
responsibility,   save  to  get  out  of  the  way  of  train  No.  152, 
as  above  indicated,  and  not  to  occupy  the  track  between  Le 
Mars  and  Merrill  later  than  11:20.    The  conductor  and   engi- 
neer of  the  Omaha  train,  drawn  by  engine  No.  137,  running 
extra,  could  leave  Le  Mars  whenever  the  construction  train 
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arrived  at  Le  Mars,  so  as  to  leave  the  track  clear,  and  coald 
proceed  westward  to  Merrill  and  meet  train  No.  152.     If  the 
constniction  train  should  go  westward  to  Merrill  in  order  to 
clear  the  track  ior  No.  152,  then  another  order  wonld  be 
necessary  to  authorize  the  Omaha  train  to  leave  Le    Mars. 
But  probably  such  a  contingency  was  not  contemplated.     At 
any  rate,  the  construction  train  was  in  fact  approaching  Le 
Mars  in  proper  time  to  be  out  of  the  way  of  No.  152.     If  it 
be  suggested  that  there  was  an   inconsistency  between  the 
order  to  the  Omaha  train  that  it  look  out  for  the  construction 
train  until  11:20,  and  nevertheless  that  it  m.eet  train  No.  IS2 
at  Merrill,  the  answer  is  that  such  a  contingency  did  not  arise, 
and,  so  far  as  the  record  shows,  was  not  intended  to    arise. 
The    construction  train,  under  its  order,  must  in  fact  be  at 
Merrill  at  9:45  to  clear  the  track  for  No.  152,  or    reach  Le 
Mars  in  such  time  as  to  be  out  of  the  way  of  No.  152,  leaving 
Merrill  not  earlier  than  9:45.     It  was  the  plain  duty  of  the 
condactor  and  engineer  of  the  Omaha  train  to  wait  at  Le 
Mars  until  the  construction  train  came  in,  and  thus  leave  the 
track  clear,  or  until  advised  that  the  track  was  clear  by  reason 
of  the  arrival  of  the*  construction  train  at  Merrill.     It  seems 
to  Qs,  from  these  orders,  that  the  conductor  and  engineer  of 
the  Omaha  train  clearly  violated  their  duty  in  starting  west 
from   Le  Mars  before  the  construction  train  arrived.     No 
danger  to  any  one  was  involved  in  their  failure  to  meet  train 
No.   152  at  Merrill  at  9:45,  for  the  orders  received  by  the  con- 
ductor and  engineer  showed  that  train  No.  152  must  wait  at 
Merrill  until  the  Omaha  train  arrived.     The  defendant's  train 
dispatcher  had  no  reason  to  anticipate  that  the  conductor 
and   engineer  of  the  Omaha  train  would  violate  the  orders 
given,   and  proceed  westward  from    Le  Mars  under  such 
conditions  as  to  interfere  with  the  construction  train.     We 
think  the  orders  given  to  the  various  trains  were  not  capable 
of  any  other  reasonable  construction  than    that  above  indi- 
cated, but,  if  evidence  was  competent  as  to  how  they  should 
be  interpreted  by  the  persons  to  whom  they  were  sent,  then 
we  have  the  uncontradicted  testimony  of  expert  witnesses 
that  they  would  be  understood  in  the  sense  which  their  lan- 
guage, as  we  have  considered  them,  imports.     Reference  is 
made  in   argument  to  a  rule  of  the  defendant    company 
as  follows:    ''When  an  order  has  been  given  to  work  between 
designated  points,  no  other  extra  must  be  authorized  to  run 
over  that  part  of  the  track  without  provisions  for  passing  the 
work  train."     But  if  we  have  rightly  interpreted  the  orders, 
they  did  not  authorize  the  Omaha  train  to  go  upon  the  track 
west  of  Le  Mars  until  the  construction  train  was  out  of  the 
way.     Counsel  for  appellee  contended  that  the  order  given 
to  the  Omaha  train  should  have  advised  it  that  the  construc- 
tion train  was  working  between  Le  Mars  and  Merrill,  but  that 
is  exactly  the  information  that  was  given  to  the  conductor 
and  engineer  of  the  Omaha  train  when  the  duplicate  of  the 
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order  directed  to  the  construction  train  ''and  Second  and  In- 
ferior Class  Trains  West  at  Le  Mars"  Tvas  given  to  them* 
Therefore  the  special  findin^i:  of  the  jury  that  the  conductor 
and  engineer  operating  the  Omaha  train  did  not  have  notice 
at  the  time  said  train  started  west  from  Le  Mars  that  the 
construction  train  was  working  between  the  limits  of  Le  Mars 
and  Merrill;  and  their  general  verdict,  which  must  have  been 
based  on  the  finding  that  there  was  negligence  on  the  part 
of  defendant's  train  dispatcher  in  failing  to  direct  them  not 
to  proceed  west  from  Le  Mars  until  the  construction  train 
was  out  of  the  way,  was  without  support  in  the  evidence. 
We  reach  the  conclusion,  therefore,  that  the  case  should  not 
have  been  submitted  to  the  jury  on  this  basis. 

5.  Counsel  for  appellant  complain  of  an  instruction  (para- 
graph 10  of  the  instructions  given)  which  sets  out  at  great 
length  the  questions  for  the  jury  to  consider  in  determining 
whether  plaintiff  was  entitled  to  recover.  The  attempt  to 
discuss  in  one  instruction  different  grounds  of  negligence 
relied  upon,  and  the  bearing  of  the  circumstances  which  the 
jury  might  consider  in  connection  with  the  accident,  relating: 
not  only  to  negligence  or  want  of  negligene  of  the  train  dis- 
patcher and  the  conductor  and  engineer  of  the  Omaha  train, 
but  also  to  assumption  of  risk,  contributory  negligence,  and 
proximate  cause,  was  unfortunate.  It  is  not  usually  safe,  in 
a  complicated  case,  to  attempt  to  give  all  the  law  on  all 
branches  of  the  case,  and  all  questions  which  may  be  involved, 
in  one  statement.  We  are  inclined  to  think  that  the  instruc- 
tion was  one  calculated  to  mislead  and  to  confuse  the  jury, 
rather  than  to  assist  them  in  applying  the  law  to  the  facts. 
But  in  view  of  the  conclusion  reached  in  the  last  preceding 
paragraph  of  this  opinion,  it  is  not  necessary  now  to  deter- 
mine whether  the  instruction  was  so  far  confusing  and  mis- 
leading as  to  require  a  reversal,  had  there  been  any  evidence 
tending  to  show  that  the  orders  given  by  the  defendant's  train 
dispatcher  were  in  fact  conflicting  or  improper. 

The  judgment  of  the  lower  court  is  reversed. 


LOUISVILLE  &  N.  R.  Co.  v.  WADE. 
(Supreme  Court  of  Florida,  Division  B.,  Dec.  19,  1903.) 

[35  So.  Rep.  863.) 

Negligence — Pleading  and  Proof. — One  suing  for  injury  caused  by 
the  negligence  of  another,  who,  in  his  declaration,  without  general 
averments,  alleges  the  negligence  to  be  in  certain  specified  acts  or 
omissions,  can  recover  only  for  injury  resulting  from  the  particular 
negligence  alleged. 

Same — Same. — It  is  error  for  a  trial  jud^e  to  refuse  to  instruct 
the  jury  that  no  recovery  for  negligent  injury  can  be  had  by  the 
plaintiff  for  negligence  of  the  defendant  not  covered  by  the  declara- 
tion; and  especially  is  this  true  where  a  charge  given  by  the  court 
may  reasonably  have  led  them  to  the  contrary  belief. 
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Employers'  Liability  Acts — ^Limitine  Fellow  Servant  Rule. — Sec- 
tion 3,  c.  4071,  p.  114,  of  the  Acts  of  1891,  limits  the  rule  that  an 
employee  cannot  recover  for  an  injury  occasioned  by  the  negligence 
of  a  fellow  servant  to  cases  where  the  person  injured  is  guilty  of 
contributory  negligence,  and  the  word  "employee,"  as  used  in  that 
section,  means  such  an  employee  as  would  be  a  fellow  servant  under 
the  rule  above  mentioned. 

Fellow  Servants.* — ^The  rule  denying  the  master's  liability  for  an 
injury  by  a  fellow  servant  has  no  application  to  one  who,  when  in- 
jured, was  not  engaged  in  the  performance  of  his  duties  to  the  com- 
mon master,  but  had  left  the  scene  of  his  labors,  and  was  engaged 
in  his  own  pursuits. 

Licensee  or  Trespasser — Borrower  of  Hand  Car.f — One  who  bor- 
rows a  hand  car  for  use  on  a  railroad  from  an  employee  of  the  rail- 
road company  who  is  without  either  actual  or  apparent  authority  to 
lend  it  for  such  use  does  not  thereby  become  a  licensee  upon  the 
track  of  the  company,  but  is  a  mere  trespasser. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Coart,  Holmes  County;  John  W.  M alone, 
Judge. 

Action  by  Amanda  Wade  against  the  Louisville  &  Nash- 
ville Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed.    . 

Blount  &  Blount  and  Daniel  Campbell,  for  plaintiff  in  error. 
D.  L.  McKinnon,  for  defendant  in  error. 

MAXWELL,  J.  The  defendant  in  error,  hereinafter  called 
the  '^plaintiff,"  sued  the  plaintiff  in  error,  hereinafter  called 
the  ^^defendant,"  to  recover  damages  for  the  death  of  her 
husband,  caused  by  a  collision  near  the  eastern  boundary  of 
the  village  of  Westville  between  a  hand  car  of  the  defendant 
company,  upon  which  he  was  going  to  Westville,  and  an  en- 
gine operated  by  the  company,  running  in  the  opposite 
direction.  The  declaration  alleges  that  the  accident  was 
occasioned  by  the  negligence  of  the  defendant  in  running  the 
engine  backwards  in  the  night  without  the  proper  number  of 
6t  and  suitable  lights  upon  the  engine  and  tender,  and  at  an 
unusual  and  unwarranted  rate  of  speed. 

The  court  charged  the  jury  as  follows:  '*If  you  find  from 
the  evidence  that  the  defendant's  agents  exercised  due  care 
and  caution  in  operating  the  locomotive  engine  and  cars 
which  collided  with  the  lever  car  and  caused  the  death  of  the 
plaintiff's  husband,  and  used  all  precautions  which  were 
proper,  necessary,  and  customary  under  the  circumstances 
by  blowing  the  whistle,  ringing  the  bell,  and  exhibiting  signal 
lights,  and  were  not  guilty  of  any  negligence,  then  you  should 
find  for  the  defendant. "  The  defendant  then  asked  the  fol- 
lowing instructions  which  were  refused;  i.  e. :    ''It  is  not 

♦See  Illinois  Cent.  R.  Co.  v.  Leiner  (111.),  8  R.  R.  R.  740,  31  Am. 
&  Eng.  R.  Cas.,  N.  S,,  740  (freight  conductor,  not  on  duty,  but  rid- 
ing on  one  of  his  master's  trains,  on  his  way  to  his  home,  is  not  a 
fellow  servant  of  the  trainmen). 

tSee  Cleveland,  A.  &  C.  Ry.  Co.  v.  Workman  (Ohio),  4  R.  R.  R. 
651,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  551. 
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shown  in  this  case  that  it  was  necessary  to  blow  the  engine 
whistle  passing  through  Westville,  and  it  makes  no  difference 
for  the  purposes  of  this  case  whether  the  whistle  was  blown 
or  not;''  and,  ''Unless  yon  believe  from  the  evidence  that 
the  ringing  of  the  engine  bell  while  the  train  was  passing 
through  Westville  might  have  attracted  the  attention  of  the 
deceased,  or  some  of  the  other  men  with  him  on  the  hand 
car,  and  caused  them  to  stop  in  time  to  avoid  collision,  then 
you  will  not  consider  the  question  as  to  whether  the  bell 
was  rung  or  not.  The  ringing  of  an  engine  bell  is  for  the 
purpose  of  giving  warning  of  the  approach  of  the  engine, 
and,  if  the  men  on  the  hand  car  could  not  have  heard  it  ring 
by  reason  of  the  noise  made  by  the  running  of  the  hand  car» 
then  it  would  make  no  difference,  so  far  as  your  verdict  is 
concerned,  whether  the  bell  was  rung  while  the  engine  was 
passing  through  Westville  or  not."  Each  of  these  rulings  is 
assigned  as  error. 

The  declaration  contained  no  allegation  that  the  defendant 
was  negligent  in  failing  to  blow  the  whistle  or  ring  the  bell 
on  the  engine,  and  no  general  averments  of  negligence  under 
which  proof  of  such  omissions  could  have  been  given  to 
support  the  plaintiff's  action.  The  plaintiff  is  confined  in 
his  recovery  to  the  cause  of  action  alleged  in  his  declaration 
(Savannah,  F.  &  W.  Ry.  Co.  v.  Tiedeman,  39  Fla.  196,  22 
South.  658),  and  therefore  was  not  entitled  to  recover  upon 
the  ground  that  either  of  these  precautions  had  been  negli- 
gently omitted  by  those  in  charge  of  the  engine. 

Under  the  assignment  predicated  upon  the  giving  of  the 
charge  above  quoted  it  is  contended  that  the  instruction  that 
if  the  defendant  ''used  all  the  precautions  which  were  proper, 
necessary,  and  customary  under  the  circumstances  by  blow- 
ing the  whistle,  ringing  the  bell  and  exhibiting  signal  lights," 
the  jury  should  find  for  the  defendant,  is  erroneous,  as  im- 
pliedly instructing  them  that  the  omission  of  any  of  these 
acts  would  constitute  negligence  which  would  entitle  the 
plaintiff  to  recover.  Whether  the  charge  raises  so  strong  an 
implication  of  this  nature  as  to  constitute  reversible  error, . 
we  do  not  now  determine,  as  a  second  trial  of  the  case  will 
doubtless  be  confined  to  the  issues  presented  by  the  pleadings. 
It  cannot  be  doubted,  however,  that  such  an  inference  is 
possible  from  the  language  used,  and,  if  erroneous,  and  prej- 
udicial to  the  defendant,  it  had  o,  right  to  ask  that  the  point 
be  made  clear  to  the  jury.  The  first  of  the  above-requested 
charges  would  have  served  to  give  the  defendant  the  benefit 
of  the  fact  that  the  declaration  did  not  authorize  recovery  for 
failure  to  sound  the  whistle  and  to  rebut  the  possible  infer- 
ence to  the  contrary  contained  in  the  instruction  given  by  the 
court.     The  refusal  to  give  it  was  reversible  error. 

The  other  requested  instruction  related  to  the  ringing  of  the 
bell  upon  the  engine.  For  the  reason  above  given,  the  court 
might  properly  have  refused  to  submit  to  the  jury  any  issue 
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upon  this  point;  bat,  if  it  were  one  proper  to  be  considered 
by  them — and  they  conld  have  inferred  that  it  was  from  the 
charge  above  quoted — the  charge  requested  was,  in  effect* 
an  instruction  that  the  negligence  mentioned  would  not  im- 
pose liability  upon  the  defendant  unless  it  was  the  proximate 
cause  of  the  injury  sued  for,  and  stated  a  correct  limitation 
upon  the  right  to  base  a  cause  of  action  thereon. 

Two  other  questions  are  presented  by  the  record  before 
OS,  which  will  necessarily  arise  upon  another  trial  of  the 
cause,  and  which  we  therefore  determine.  The  evidence 
shows  that  Wade  at  the  time  of  his  death  was  employed  as  a 
member  of  the  bridge  gang  of  the  defendant,  engaged  under 
the  supervision  of  a  foreman,  Pooser,  in  repairing  bridges 
on  the  defendant's  line;  that  he  had  been  discharged  for  the 
day,  and  had  borrowed  from  the  foreman  the  hand  car  fur- 
nished to  the  latter  by  the  defendant  for  use  in  his  work  for 
the  purpose  of  going  to  Westville  to  visit  his  family;  and  that 
it  was  against  the  rules  of  the  company  for  Pooser  to  lend 
the  handcar  for  such  a  purpose.  In  making  the  run  to  West- 
ville the  collision  occurred  in  which  Wade  was  killed.  The 
defendant,  by  objections  to  testimony  and  by  charges  re- 
quested of  the  court,  raises  the  questions  whether  at  the  time 
of  his  injury  Wade  was  either  an  employee  of  the  defendant 
for  whose  death  it  is  not  liable  in  damages  if  bis  own  negli- 
gence contributed  thereto,  or  a  licensee  rightfully  upon  the 
track  of  the  defendant.     We  think  that  he  was  neither. 

Section  3,  c.  4071,  p.  114,  of  the  Acts  of  1891,  which  pro- 
vides that  'Mf  any  person  is  injured  by  a  railroad  company 
by  the  running  of  the  locomotives,  or  cars,  or  other  ma- 
chinery of  such  company,  he  being  at  the  time  of  such  injury 
an  employee  of  the  company,  and  the  damage  was  caused  by 
negligence  of  another  employee,  and  without  fault  or  negli- 
gence on  the  part  of  the  person  injured,  his  employment  by 
the  company  shall  be  no  bar  to  a  recovery,"  limits  the  rule 
that  an  employee  cannot  recover  for  an  injury  occasioned  by 
the  negligence  of  a  fellow  servant  to  cases  where  the  person 
injured  was  guilty  of  contributory  negligence.  The  rule  as  to 
fellow  servants  had  no  application  to  one  who,  though  in 
the  employment  of  the  principal  whose  servant's  negligence 
occasioned  the  injury,  was  not,  when  injured,  engaged  in  the 
performance  of  his  duties  as  such  employee,  but  had  left  the 
scene  of  his  labors,  and  was  engaged  in  the  persuit  of  his 
own  ends.  Wood  on  Master  and  Servant,  §  404;  Wink  v. 
Weiler,  41  111.  App.  336;  Doyle  v.  Fitchburg  R.  Co.,  162 
Mass.  66,  37  N.  E.  770,  25  L.  R.  A.  157,  44  Am.  St.  Rep. 
335;  Washburn  v.  Nashville  &  Chattanooga  R.  R.  Co.,  3  Head 
(Tenn.)  638,  75  Am.  Dec.  784.  One  so  injured,  therefore, 
is  not  an  employee  within  the  meaning  of  the  present  statute. 

Nor  was  Wade  a  licensee  rightfully  upon  the  track  of  the 
defendant  at  the  time  of  his  death.  It  is  true  he  had  the  per- 
mission of  his  immediate  superior,  the  foreman  of  the  bridge 
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gaog,  to  use  the  hand  car  as  he  did;  but  ample  and  uncoo* 
tradicted  testimooy  shows  that  the  foreman  bad  no  right  nor 
authority  to  lend  the  use  of  the  track  and  the  band  car  fur^ 
nished  to  him  as  an  implement  ior  use  in  his  work  to  private 
individuals  ior  their  own  benefit  or  pleasure.  And  there  is 
nothing  in  the  position  or  duties  or  usual  conduct  of  such  a 
foreman,  as  now  shown  to  us.  from  which  the  existence  of 
such  a  right  could  be  inferred.  His  permission  to  use  the 
car  therefore  did  not  bind  the  company.  Rathbone  v.  Oregon 
Railroad  Company,  40  Or.  225,  66  sec.  909;  International  & 
G.  N.  R.  Co.  V.  Cock,  68  Tex.  713.  5  S.  W.  635,  2  Am.  St. 
Rep.  521;  International  &  G.  N.  R.  Co.  v.  Prince,  77  Tex. 
560,  14  S.  W.  171,  19  Am.  St.  Rep.  795.  And  without  some 
reason  to  infer  the  authority,  it  is  immaterial  whether  Wade 
had  express  notice  of  this  lack  of  power  or  not,  though  the 
uncontradicted  testimony  is  that  he  did   have  such  notice. 

Upon  the  case  as  now  presented,  therefore,  the  measure  of 
duty  or  care  owing  to  Wade  was  that  due  to  a  trespasser  upon 
the  track  at  the  time  and  place  of  the  injury  to  him. 

As  the  evidence  as  to  the  measure  of  diligence  shown  by 
the  defendant  company  and  as  to  the  character  and  customary 
use  of  the  place  where  the  accident  occurred  may  be  different 
on  another  trial,  we  express  no  opinion  upon  the  sufficiency 
of  that  now  presented  to  support  the  verdict. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

CARTER,  P.  J.,  and  COCKRELL,  J.,  concur. 

TAYLOR,  C.  J.,  and  SHACKLEFORD  and  HOCKER, 
JJ.,  concur  in  the  opinion. 


CHOCTAW,  OKLAHOMA,  &  GULF  RAILROAD  COMPANY, 
Plff.  in  Err.,  v.  LAURA  LOUISE  McDADE,  Lucy  W.  McDade^ 
and  Kinney  McDade,  Defts.  in  Err. 

(Submitted  October  14,  1903.    Decided  November  2,  1903.) 

[24  Sup.  Ct.  Rep.  24.] 

■Death  of  Brakeman — Overhead  Obstruction — Cause  of  Accident — 
Question  for  Jury. — ^The  question  whether  a  railroad  brakeman  was 
killed  as  a  result  of  a  collision  with  an  overhanging  waterspout  on 
a  water  tank  is  for  the  jury,  where  there  was  evidence  that  when 
last  seen  he  was  signaling  the  engineer  from  his  post  on  a  car  of 
more  than  average  height  and  width,  where  he  would  be  likely  to  be 
struck  by  the  spout  in  passing,  and  that  shortly  thereafter  he  was 
missed  from  the  train,  his  lantern  found  on  the  car,  and  his  body 
discovered  about  675  feet  beyond  the  tank,  with  injuries  which  might 
have  been  produced  by  a  collision  with  the  obstruction. 

Same — Same — Negligence.* — It  is  negligence  as  matter  of  law  for 
a  railroad  company  to  maintain  an  iron  spout  so  attached  to  a  water 
tank  as  to  be  a  constant  menace  to  the  lives  and  limbs  of  brakemen 
on  its  trains,  where  it  might  readily  have  been  so  constructed  and 
hung  as  to  be  safe. 

Same — Assumption  of  Risk. — An   employee   assumes   the   risk   of 

♦See  monograph  appended  to  Louisville  &  N.  R.  Co.  v.  Hall  (Ky.), 
8  R.  R.  R.  641,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  541. 
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injury  from  defective  appliances  furnished  by  his  employer  only 
when  the  defect  is  known  to,  or  plainly  observable  by,  the  employee. 

Appeal — Review. — Assignments  of  error  as  to  the  admission  of  tes- 
timony are  not  reviewable  on  writ  of  error  from  the  Supreme  Court 
of  the  United  States  when  based  upon  exceptions  general  in  their 
character.  * 

Death  of  Brakeman — Overhead  Obstruction — Evidence  of  Changed 
Conditions. — ^The  admission  of  testimony,  in  an  action  to  recover 
damages  for  the  death  of  a  railroad  brakeman,  alleged  to  be  the 
result  of  a  collision  with  an  overhanging  waterspout,  that  such  spout 
was  so  reconstructed  after  the  accident  as  to  be  farther  removed 
from  passing  trains,  is  not  error,  where  the  jury  are  told  that  such 
change  had  no  other  bearing  upon  the  issues  involved  than  to  test 
the  correctness  of  the  measurement  offered  in  evidence  by  the  rail- 
road company  to  show  that  the  waterspout  did  not  constitute  danger 
to  brakemen  on  passing  trains. 

In  Error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  to  review  a  judgment  which  aflBrmed  a  judg- 
ment of  the  Circuit  Court  for  the  Western  District  of  Tennes- 
see in  favor  of  plaintiff  in  an  action  to  recover  for  a  death  by 
wrongful  act.     AflBrmed. 

See  same  case  below,  $0  C.  C.  A.  SQi,  ii2  Fed.  888. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  McLoud,  Geo.  B.  Peters,  E.  E.  Wright, 
and  C.  M.  Bryan,  for  plaintiff  in  error. 

Messrs.  G.  T.  Fitzhugh  and  J.  H.  Watson  for  defendants 
in  error. 

MR.  JUSTICE  DAY  delivered  the  opinion  of  the  court: 
This  was  an  action  to  recover  for  the  death,  by  wrongful 
act  of  John  I.  McDade,  an  employee  of  the  Choctaw,  Okla- 
homa, &  Gulf  Railroad  Company.  The  plaintiff  recovered  a 
judgment  in  the  circuit  court,  which  was  aflBrmed  in  the  court 
of  appeals.     50  C.  C.  A.  591,  112  Fed.  888. 

There  was  evidence  tending  to  show  that  McDade,  abr&ke- 
man  in  the  employ  of  the  company,  was  killed  on  the  night 
of  August  19,  1900,  while  engaged  in  the  discharge  of  his 
duties  as  head  brakeman  on  a  car  in  one  of  the  company's 
trains.  McDade  was  at  his  post  of  duty,  and,  when  last  seen, 
was  transmitting  a  signal  from  the  conductor  to  the  engineer 
to  rnn  past  the  station  of  Goodwin,  Arkansas,  which  the  train 
was  then  approaching.  The  train  passed  Goodwin  at  a  rate 
of  from  20  to  25  miles  an  hour.  At  Goodwin  there  was  a  water 
tank,  having  attached  thereto  an  iron  spout,  which,  when 
not  in  use,  hung  at  an  angle  from  the  side  of  the  tank.  Shortly 
after  passing  Goodwin,  McDade  was  missed  frpm  the  train, 
and,  upon  search  bein^  instituted,  his  lantern  was  found 
near  the  place  on  the  car  where  he  was  at  the  time  of  giving 
the  signal.  His  body  was  found  at  a  distance  of  about  six 
hunderd  and  seventy-five  feet  beyond  the  Goodwin  tank. 
There  was  also  testimony  tending  to  show,  from  the  location 
of  the  waterspout  and  the  injuries  upon  the  head  and  person 
of  McDade,  that  he  was  killed  as  a  result  of  being  struck  by 
the  overhanging  spout.    The  car  upon  which  McDade  was 
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engaged  at  the  time  of  the  injury  was  a  furniture  car,  wider 
and  higher  than  the  average  car,  and  of  such  size  as  to  make 
it  highly  dangerous  to  be  on  top  of  it  at  the  place  it  was 
necessary  to  be  when  giving  signals,  in  view  of  the  fact  that 
the  spout  cleared  the  car  by  less  than  the  height  of  a  man 
above  the  car  when  in  position  to  perform  the  duties  required 
of  him. 

There  was  no  eyewitness  as  to  the  exact  manner  of  the 
injury  to  McDade,  and  it  is  urged  that  the  court  below  should 
have  taken  the  case  from  the  jury  because  of  the  lack  of 
testimony  upon  this  point.  It  was  left  to  the  jury  under 
proper  instructions  to  find  whether  McDade  came  to  his 
death  in  the  manner  stated  in  the  declaration,  and  the  court 
distinctly  charged  that,  unless  satisfied  of  this,  there  could  be 
no  verdict  against  the  railroad  company.  While  the  evidence 
was  circumstantial,  it  was  ample,  in  our  opinion,  to  warrant 
the  submission  of  this  question  to  the  jury  under  the  instruc- 
tions given.  Furniture  cars  like  the  one  on  which  McDade 
was  riding  were  received  and  transported  over  this  road. 
There  is  testimony  tending  to  show  that  a  proper  construc- 
tion of  the  tank  and  appliances  required  the  spout  to  hang 
vertically  when  not  in  use,  and  other  testimony  to  the  effect 
that,  when  hung  in  this  manner,  it  would  be  difficult,  if  not 
impossible,  for  the  fireman  to  pull  down  the  spout  in  taking 
water,  and  that  to  hang  it  at  an  angle  is,  at  least,  a  more 
convenient  method  of  adjustment.  Be  this  as  it  may,  the 
testimony  makes  it  clear  that  in  the  proper  construction  of 
this  appliance  there  is  no  necessity  of  bringing  it  so  near 
to  the  car  as  to  endanger  brakemen  working  thereon. 
Whether  hung  at  an  angle  or  not,  it  can  be  so  constructed  as 
to  leave  such  space  between  it  and  the  top  of  the  car  as  to 
make  it  entirely  safe  for  brakemen  in  passing.  The  testi- 
mony makes  it  equally  clear  that,  when  on  the  furniture  car, 
McDade,  sitting  at  his  post,  would  be  likely  to  be  struck  by 
the  spout  in  passing.  It  is  undoubtedly  true  that  many  duties 
required  of  employees  in  the  transaction  of  the  business  to 
be  carried  on  by  a  railroad  company  are  necessarily  attended 
with  danger,  and  can  only  be  prosecuted  by  means  which  are 
hazardous  and  dangerous  to  those  who  see  fit  to  enter  into 
such  employment.  Where  no  necessity  exists,  as  in  the 
present  case,  for  the  use  of  dangerous  appliances,  and  where 
it  is  a  matter  requiring  only  due  skill  and  care  to  make  the 
appliances  safe,  there  is  no  reason  why  an  employee  should 
be  subjected  to  dangers  wholly  unnecessary  to  the  proper 
operation  of  the  business  of  the  employer.  Kelleher  v.  Mil- 
waukee &  N.  R.  Co.,  8o  Wis.  584,  50  N.  W.  942;  Georgia 
P.  R.  Co.  V.  Davis,  92  Ala.  300,  9  So.  252;  i  Shearm.  & 
Redf.  Neg.  5th  Ed.  §  201,  and  cases  cited. 

We  agree  with  the  circuit  court  of  appeals  in  affirming  the 
instructions  upon  this  subject  given  by  ludge  Hammond  to 
the  jury,  in  which  he  said:    "It  is  so  simple  a  task,  one  so 
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devoid  of  all  exigencies  of  expense,  necessity,  or  convenience, 
so  free  of  any  consideration  of  skill,  except  that  of  the  foot 
rale»  and  so  entirely  destitute  of  any  element  of  choice  or 
selection,  that  not  to  make  such  a  construction  safe  for  the 
brakemen  on  the  trains  is  a  conviction  of  negligence." 

It  is  the  duty  of  a  railroad  company  to  use  due  care  to 
provide  a  reasonably  safe  place  and  safe  appliances  for  the 
use  of  workmen  in  its  employ.  It  is  obliged  to  use  ordinary 
care  to  provide  properly  constructed  roadbed,  structures, 
and  track  to  be  used  in  the  operation  of  thfe  road.  Union  P. 
R.  Co.  v.  O'Brien,  i6i  U.  S.  451,  40  L.  Ed.  766,  16  Sup.  Ct. 
Rep.  618.  The  spout  might  readily  have  been  so  constructed 
and  hung  as  to  be  safe.  As  it  was  maintained,  it  was  a  con- 
stant menace  to  the  lives  and  limbs  of  employees  whose 
duties  required  them,  by  night  and  day,  to  pass  the  structure. 
It  is  a  case  where  the  dangerous  structure  is  not  justified  by 
the  necessity  of  the  situation,  and  we  agree  with  the  judg- 
ments in  the  courts  below  that  its  maintenance  under  the 
circumstances  was  negligence  upon  the  part  of  the  railroad 
company.  The  court,  having  left  to  the  jury  to  find  the  fact 
as  to  whether  McDade  was  killed  by  the  obstruction,  did  not 
err  in  giving  instruction  that  the  negligent  manner  in  which 
the  waterspout  was  maintained  was,  of  itself,  a  conviction 
of  negligence. 

The  court  left  to  the  jury  the  question  of  the  assumption 
of  risk  upon  the  part  of  McDade,  with  instructions  which 
did  not  permit  of  recovery  if  he  either  knew  of  the  danger  of 
collision  with  the  waterspout,  or,  by  the  observance  of  ordi- 
nary care  upon  his  part,  ought  to  have  known  of  it.  The 
servant  assumes  the  risk  of  dangers  incident  to  the  business 
of  the  master,  but  not  of  the  latter*s  negligence.  Hough  v. 
Texas  &  P.  R.  Co.,  100  U.  S.  213,  25  L.  Ed.  612;  Wabash 
R.  Co.  V.  McDaniels,  107  U.  S.  454,  27  L.  Ed.  605,  2  Sup. 
Ct.  Rep.  932;  Northern  P.  R.  Co.  v.  Herbert,  116  U.  S.  642, 
29  L.  Ed.  755,  6  Sup.  Ct.  Rep.  590;  Northern  P.  R.  Co.  v. 
Babcock,  154  U.  S.  190,  38  L.  Ed.  958,  14  Sup.  Ct.  Rep. 
978.  The  question  of  assumption  of  risk  is  quite  apart  from 
that  of  contributory  negligence.  The  servant  has  the  right 
to  assume  that  the  master  has  used  due  diligence  to  provide 
suitable  appliances  in  the  operation  of  bis  business,  and  he 
does  not  assume  the  risk  of  the  employer's  negligence  in  per- 
forming such  duties.  The  employee  is  not  obliged  to  pass 
judgment  upon  the  employer's  methods  of  transacting  his 
business,  but  may  assume  that  reasonable  care  will  be  used  in 
furnishing  the  appliances  necessary  for  its  operation.  This 
rule  is  subject  to  the  exception  that  where  a  defect  is  known 
to  the  employee,  or  is  so  patent  as  to  be  readily  observed  by 
him,  he  cannot  continue  to  use  the  defective  apparatus  in 
the  face  of  knowledge  and  without  objection,  without  assum- 
ing the  hazard  incident  to  such  a  situation.  In  other  words, 
if  he  knows  of  a  defect,  or  it  is  so  plainly  observable  that  he 
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may  be  presumed  to  know  of  it,  and  continues  in  the  mas- 
ter's employ  without  objection,  be  is  taken  to  have  made  his 
election  to  continue  in  the  employ  of  the  master,  notwith- 
standing the  defect,  and,  in  such  case,  cannot  recover.  The 
charge  of  the  court  upon  the  assumption  of  risk  was  more 
favorable  to  the  plaintifi  in  error  than  the  law  required,  as  it 
exonerated  the  railroad  company  from  fault  if,  in  the  exercise 
of  ordinary  care,  McDade  might  have  discovered  the  danger. 
Upon  this  question  the  true  test  is  not  in  the  exercise  of 
care  to  discover  "^dangers,  but  whether  the  defect  is  known  or 
plainly  observable  by  the  employee.  Texas  &  P.  R.  Co.  v. 
Archibald,  170  U.  S.  665,  42  L.  Ed.  1188,  18  Sup.  Ct.  Rep. 

777. 
There  was  testimony  tending  to  show  that  McDade  had 

been  over  the  part  of  the  road  where  the  Goodwin  tank  was 

situated  only  a  few  times,  and  that  part  of  the  trips  were 

made  in  the  night  season,  and  also,  that  the  furniture  cars 

were  of  unusual  height  as  compared  with  those  generally  used 

in  the  transaction  of  the  business  of  the  company.     Neither 

the  assumption  of  risk  nor  the  contributory  negligence  of 

the  plaintifi  below  was  so  plainly  evident  as  to  require  the 

jury  to  be  instructed  to  find  against  the  plaintifi,  but,   under 

the  fact9  disclosed,  these  matters  were  properly  left  to  the 

determination  of  the  jury. 

Numerous  exceptions  were  taken  to  the  refusal  of  the  court 
to  charge  in  certain  respects,  but,  as  the  charge  given  was 
proper  and  pertinent  to  the  facts  and  su£Bciently  compre- 
hensive, it  was  not  error  to  refuse  such  requests.  The 
assignments  of  error  as  to  the  admission  of  testimony  were 
nearly  all  based  upon  exceptions,  general  in  their  character, 
and,  under  the  well-settled  rule,  not  reviewable  here.  Bur- 
ton V.  Driggs,  20  Wall.,  125,  22  L.  Ed.  299;  Noonan  v. 
Caledonia  Min.  Co.,  121  U.  S.  400,  30  L.  Ed.  1063,  7  Sup.  Ct. 
Rep.  911;  District  of  Columbia  v.  Woodbury,  136  U.  S.  462, 
34  L.  Ed.  476,  10  Sup.  Ct.  Rep.  990. 

The  one  of  most  gravity  is  as  to  the  admission  of  testimony 
to  show  that  after  the  accident  the  waterspout  at  Goodwin 
was  reconstructed  so  as  to  be  placed  at  a  point  farther  removed 
from  passing  trains.  Evidence  having  been  introduced  by  the 
railroad  company  to  show  by  measurements  that  the  water- 
spout did  not  constitute  danger  to  brakemen  on  passing . 
trains,  the  court  permitted  plaintifi  below  to  show  that 
changes  had  been  made  which  might  have  an  efiect  upon  the 
subsequent  measurements  offered  in  evidence.  The  jury  were 
told  that  nothing  could  be  inferred  against  the  defendant 
company  by  reason  of  the  fact  that,  after  the  accident,  such 
reconstruction  of  the  spout  was  made,  and  that  such  change 
had  no  other  bearing  upon  the  issues  of  the  case  than  to  en- 
able the  jury  to  ascertain  the  value  of  the  measurements 
offered  in  evidence. 

We  find  no  error  in  the  judgment  of  the  Circuit  Court  of 
Appeals,  and  it  is  a£Brmed. 
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(Supreme  Court  of  Wisconsin,  Feb.  2,  1904.) 

[98  N.  W.  Rep.  241.] 

Personal  Injuries — Transitory  Actions.* — A  cause  of  action  for  per- 
sonal injuries  arising  under  a  statute  is  not  local,  and  the  person 
liable  may  be  sued  in  the  courts  of  another  state  having  jurisdiction 
of  the  parties,  if  the  statute  is  not  contrary  to  the  law  and  public 
policy  of  such  other  state. 

Same — Accident^  to  Workman  on  Track — Negligence — Failure  to 
Provide  for  Wamings.t — In  an  action  against  a  railway  for  personal 
injuries  received  by  plaintiff's  decedent  while  standing  by  the  side 
of  a  warehouse  track  working  on  the  warehouse,  evidence  that  the 
company  had  adopted  no  regulations  requiring  notice  of  a  purpose 
to  move  cars  on  this  track,  and  that  employees  in  and  about  the 
warehouse  were  likely  to  be  imperiled  by  a  sudden  movement  of  the 
cars,  might  have  warranted  a  nnding  of  negligence  in  the  company 
in  not  providing  for  warning,  and  therefore  presented  a  question  for 
the  jury. 

Saune — Same — ^Negligence. — Evidence  that  the  person  in  charge  of 
the  cars  had  passed  through  the  warehouse  to  see  that  no  obstruc- 

*See  notes,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  714  (existence  of  similar 
statute  in  state  where  suit  is  brought  held  essential);  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  711  (extraterritorial  effect  of  statute);  13  Am.  &  Eng. 
R.  Cas.,  N.  S.,  712  (action  for  death  in  sister  state  under  statute  of 
state  where  accident  occurred);  Mexican  Nat.  R.  Co.  v.  Slater  (C.  C. 
A.),  4  R.  R.  R.  712,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  712  (enforcement 
in  United  States  of  right  of  action  for  death  under  Mexican  laws) : 
St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Brown  (Ark.),  16  Am.  &  Eng.  R. 
Cas.,  N.  S.,  440  (action  ex  delicto  governed  by  lex  loci);  Denver  & 
R.  G.  R.  Co.  V.  Roller  (C.  C.  A.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  595 
(action  for  personal  iniury  to  passenger  transitory);  VanDoren  v. 
Pennsylvania  R.  Co.  (C.  C.  A.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  577 
(law  controlling  in  action  for  wrongful  death  where  injury  and 
death  occur  in  different  states);  South  Carolina  &  G.  R.  Co.  v. 
Thurman  (Ga.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  727  (Lex  loci  controls 
in  action  by  employee  for  personal  injuries);  St.  Louis,  L  M.  &  S. 
Ry.  Co.  V,  Brown  (111.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  440  (right  of 
action  for  personal  injuries  is  transitory);  Illinois,  etc.,  R.  Co.  v. 
Ihlenberg  (C.  C.  A.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  673  (enforcement 
in  another  state  of  constitutional  provision  that  knowledge  of  defect 
in  machinery  shall  not  prevent  recovery  by  employees);  Chicago  fir 
E.  I.  R.  Co.  V.  Rouse  (111.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  706  (ex- 
traterritorial effect  of  employers'  liability  act);  Dale  v.  Atchison,  T. 
&  S.  F.  R.  Co.  (Kan.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  108  (Kansas 
courts  will  not  enforce  the  liability  created  by  statute  of  New  Mex- 
ico for  death  by  wrongful  act,  it  being  in  part  penal,  and  giving  a 
right  of  action  to  one  who  would  not  be  entitled  to  recover  under 
laws  of  Kansas  in  similar  case);  Nichols  v.  Burlington,  C.  R.  &  N. 
Ry.  Co.  (Minn.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  341  (enforcement  of 
foreign  statute  in  action  for  death);  Matheson  v,  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  (Kan.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  738  (extraterri- 
torial effect  of  Missouri  statute  giving  right  of  action  for  death); 
Wabash  R.  Co.  v.  Fox  (Ohio),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  690 
(existence  of  similar  statute),  Mexican  Nat.  R.  Co.  v.  Jackson  (C. 
C.  A.),  7  R.  R.  259,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  259  (effect  of 
fact  that  injury  occurred  in  Mexico  on  validity  of  contract  exempting 
railroad  from  liability  under  employers'  liability  act  of  Texas). 

tSee  foot-note  appended  to  Boyle  v.  Union  Pac.  R.  Co.  (Utah), 
«  R.  R.  R.  5,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  6. 
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tions  were  between  it  and  the  cars,  and  spoke  to  decedent  and  his 
helpers,  one  of  whom  was  then  in  the  space  by  the  side  of  the  track, 
and  that  the  work  they  were  doing  was  in  such  condition  that,  as  a 
reasonable  man,  he  must  have  assumed  that  its  continuance  would 
necessitate  some  one  standing  in  such  space,  might  have  warranted 
the  jury  in  finding  he  was  negligent  in  suddenly  starting  cars  along 
such  track,  and  it  was  error  to  direct  a  verdict. 

Same  —  Same  —  Application  of  Employers'  Liability  Act— Fellow 
Servants — Railroad  Work4 — Injuries  received  by  plaintiffs  decedent 
from  a  moving  train  while  he  was  standing  between  a  railroad  track 
and  a  warehouse,  working  on  the  warehouse,  were  from  a  risk  or 
hazard  peculiar  to  the  operations  of  a  railroad,  and,  if  caused  by  the 
negligence  of  the  person  moving  the  train,  plaintiff  might  recover, 
under  Gen.  St.  Minn.  1894,  §  2701,  permitting  recovery  in  such  cases 
for  injuries  resulting  from  the  negligence  of  fellow  servants. 

Same — Same — Contributory  Negligence — Question  for  Jury. — In  an 
action  against  a  railway  company  for  the  death  of  plaintiff's  de- 
cedent from  injuries  received  while  standing  between  the  railway 
track  and  a  warehouse,  repairing  the  warehouse,  evidence  examined, 
and  held,  that  the  question  of  decedent's  contributory  negligence 
was  for  the  jury. 

Same — Same — Presumption  of  Due  Care  on  Part  of  Decea8ed.§ — 
In  an  action  for  the  death  of  plaintiff's  decedent,  caused  by  the  sudden 
moving  of  a  train  while  decedent  was  between  the  track  and  a 
warehouse,  working  on  the  warehouse,  the  burden  was  on  defendant 
to  show  that  decedent  was  not  in  the  exercise  of  due  care. 

Appeal  from  Circuit  Court,  Douglas  County;  A.  J.  Vinje* 
Judge. 

Action  by  Anna  B.  Bain,  administratrix,  against  the  North- 
ern Pacific  Railway  Company,  to  recover  damages  for  alleged 
negligence  causing  the  death  of  plaintiff's  decedent.  From 
a  judgment  on  a  verdict  directed  for  defendant,  plaintiff 
appeals.     Reversed. 

The  defendant  maintained  at  Duluth  a  covered  dock  or 
warehouse  extending  out  easterly  into  the  waters  of  the  bay. 
Same  was  about  i,ooo  feet  long  east  and  west,  the  north  side 
fronting  upon  a  slip  in  which  vessels  entered,  and  along  the 
south  side  were  maintained  two  tracks,  onto  which  cars  were 
run  for  the  purpose  of  delivering  freight  into  the  warehouse 
to  be  transferred  to  boats,  or  receiving  freight  from  the  ware- 
house. The  floor  of  warehouse  was  about  4  feet  above  these 
tracks,  and  the  same  height  as  car  floors.  At  the  time  of  the 
events  involved  it  was  customary^  to  move  such  cars  in  and 
out  seven  or  eight  times  a  day,  at  intervals  of  approximately 
an  hour.  The  plaintiff's  decedent  was  a  mason  foreman, 
and  was  engaged  in  the  work  of  building  a  transverse  fire 
wall  across  this  building  at  a  point  about  600  feet  east  from 
its  shore  end.  He  and  his  assistants  had  built  that  wall  up 
to  the  level  of  the  floor  of  the  building  from  the  foundation 
about  4  feet  below,  commencing  at  the  north  side  of  the  build- 

tSee  foot-note  appended  to  Williams  v.  Iowa  Cent.  Ry.  Co.  (Iowa), 
9  R.  R.  R.  20,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  20,  where  all  the  pre- 
ceding authorities  in  this  series  ate  collected  or  referred  to. 

§See  foot-note  appended  to  Blauvelt  v.  Delaware,  L.  &  W.  R. 
Co.  (Pa.),  9  R.  R.  R.  466,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  466,  where 
all  the  preceding  authorities  in  this  series  are  collected. 
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ins  and  working  southerly,  of  coarse  standing  in  the  nnhnilt 
space  and  working  backward.  The  day  before  the  injury 
the  wall  had  been  completed  up  to  the  height  of  the  floor  to 
the  extreme  south  side  of  the  building,  except  that  about  2 
feet  of  the  wall  had  been  built  upward  to  within  only  about  3 
feet  of  the  level  of  the  floor,  and  thence  sloped  northward 
perhaps  another  2  feet.  Before  completing  the  wall  it  was 
necessary  to  remove  a  post  in  the  southside  of  the  building 
at  the  spot  where  the  wall  must  cut  through.  At  7  o'clock 
in  the  morning  of  the  29th  of  April,  1902,  the  decedent  and 
his  assistants  proceeded  to  remove  that  post  and  to  shore 
up  the  roof,  whereupon  the  decedent  took  his  stand  outside 
of  the  south  wall  of  the  building,  and  proceeded  to  build  up 
the  end  of  the  brick  partition  wall.  At  that  time  there  was 
standing  upon  the  track,  whose  nearest  rail  was  only  about 
3  feet  hrom  the  south  side  of  the  building,  a  number  of  freight 
cars,  with  no  engine  attached  to  the  same,  such  cars  having 
been  in  place  since  the  night  before.  The  car  opposite  the 
end  of  the  partition  fire  wall  was  an  ordinary  freight  car,  and 
left  a  space  about  15  inches  between  its  side  and  the  side  of 
the  building  in  which  decedent  must  stand.  While  he  was 
thus  engaged,  and  at  about  half  past  7  in  the  morning,  an 
engine  was  backed  down  against  these  cars  with  much  force, 
and  they  propelled  eastward  at  a  speed  variously  described 
as  from  two  to  five  miles  an  hour.  The  second  car  westward 
of  the  deceased  was  a  very  much  wider  car,  so  that  it  left  a 
space  of  only  7  to  10  inches  between  it  and  the  building. 
Decedent  was  caught  by  the  side  of  that  car,  rolled  along, 
and  crushed  against  the  side  of  the  building,  so  that  he  died 
shortly  afterwards.  There  was  no  proof  of  any  regulation 
promulgated  by  the  defendant  for  giving  notice  or  warning 
when  cars  standing  beside  this  warehouse  were  to  be  moved. 
There  was  proof  that  no  warning  was  given  on  this  occasion — 
such,  at  least,  as  could  reach  the  decedent  and  be  of  any  effect 
—although  the  engineer  testified  that  he  was  sure  he  rang 
his  bell  some  600  or  700  feet  away,  as  he  uniformly  did. 
There  was  evidence  that  the  deceased  had  been  engaged  in 
this  work  a  week  or  10  days,  so  that  he  had  opportunity  to 
observe  the  frequency  with  which  the  cars  on  this  track  were 
moved,  but  no  evidence  that  he  had  any  knowledge  as  to 
either  regulation  or  custom  to  give  warning  of  such  move- 
ment. At  the  close  of  the  trial  defendant  moved  the  court 
to  direct  a  verdict  for  the  defendant  ''on  the  ground  that  the 
evidence  does  not  show  facts  sufficient  to  constitute  a  cause 
of  action.  The  evidence  shows  that  the  deceased  was  guilty 
of  contributory  negligence,  and  assumed  the  risk  of  the  inju- 
ries that  he  was  exposed  to."  The  motion  was  granted,  aod 
upon  such  verdict  judgment  for  the  defendant  entered,  from 
which  the  plaintiff  brings  this  appeal. 

Luse,  Powell  &  De  Forest,  for  appellant. 
Louis  Hanitch»  for  respondent. 
12  R  R  R— 3 
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DODGE,  J.  (after  stating  the  facts).     This  cause  of  action 
depends  for  its  existence  upon  statutes  of    Minnesota,  cer- 
tainly upon  section  59i3>  Gen.  St.  Minn.  1894,  which  covers 
the  same  general  field,  and  in  general  effect  is  the  same  as 
section  4255,  Rev.   St.  1898,  both  being  in  adoption  of  the 
English  legislation  of  1846  known  as  ''Lord  Campbell's  Act" 
(9&  10  Vict.  93);  the  Minnesota  statute,  however,  by  construc- 
tion, conferring  the  right  of  recovery   although  the  benefi- 
ciary be  an  alien.      Renlund  v.  Commodore  M.  Co.  (Minn.) 
93  N.  W.  1057.     Possibly  the  right  of  action  also  depends  on 
section    2701,   Gen.  St.  Minn.  1894,   imposing  liability  on 
railway  corporations  for  injuries  to  their  employees  by  negli- 
gence of  a  co-employee.     This    statute  in  terms  imposes 
liability  to  any  employee  injured,  without  contributory  negli- 
genne,   by    the  negligence    of    any    co-employee,    without 
limitation  as  to  the  character  of  either  the  employment  or 
the  risk;  but  in  its  application  it  has  been  construed  by  the 
Supreme  Court  of  Minnesota  as  imposing  such  liability  only 
for  injuries  resulting  from  exposure  to  hazards  peculiar  to 
the  repair  and  operation  of  railroads    (Nichols  v.  Ry.,  60 
Minn.  319,  62  N.  W.  386;  Mikkelson  v.  Truesdale,  63  Minn. 
I37>  65   N.  W.  260),  so  that  it  corresponds  very  closely  with 
the  provisions,  and    certainly  with   the    general  policy,  of 
chapter  448,  p.  741.  Laws  Wis.  1903.     That  causes  of  action 
for  personal  injuries  by  negligence  are  transitory,  and   not 
local,  so  that  they  may  be  enforced  in  any  forum  where  per- 
sonal jurisdiction  of  the  parties  can   be  acquired,  is  elemen- 
tary, and  supported  by  unanimous  consensus  of  authority. 
There  is,  however,  some  exception  to  that  unanimity  where 
the  cause  of  action  results  from  statutes  marking  more  or  less 
violent  departure  from  the  policy  of  the  common  law.     Still 
the  great  weight  of  authority  is  in  support  of  the  view  that 
the  cause  of  action  is  not  at  all  changed  in  character  by  rea- 
son of  statutory  regulation   or  modification  of  the  circum- 
stances out  of  which  it  would  arise  at  common  law,  so  that 
such  statutes  are  not  penal;  that,  existing  a  cause  of  action 
for  personal  injuries,  the  same  is  not  local,  and  the  person 
liable  therefor  may  be  pursued  in  any  jurisdiction   where  he 
may   be  found.     Dennick  v.  Ry.,  103   U.  S.    11,  26  L.    Ed. 
439;  Texas  Ry.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905,  36  L. 
Ed.  829;  Stewart  v.  B.  &  O.  Ry.,  168  U.  S.  445,  18  Sup.  Ct. 
105,  42  L.  Ed.  537;  Whiteman  v.  Oxford   Nat.  Bank,  176  U. 
S.  559,  20  Sup.  Ct.  559,  44  L.  Ed.  587;  Leonard  v.  Nav.  Co., 
84  N.  Y.  48,  38    Am.  Rep.   491;  Wooden  v.  Ry.,    126  N.    Y. 
10,  26  N.  E.  1050,   13  L.  R.   A.   458,22  Am.    St.  Rep.   803; 
Higgins  V.  Ry.,    155  Mass.    176,  29  N.    E.  534,  31   Am.    St. 
Rep.  544;  Walsh  v.  Ry.,  160  Mass.  571,  36  N.  E.  584,  39  Am. 
St.  Rep.  514;  Chicago,  etc.,  Ry.  v.  Doyle,  60  Miss.  977;  M. 
P.  Ry.  V.  Lewis,  24  Neb.  848,  40  N.  W.  401,    2  L.  R.  A.   67; 
Knight  V.  Ry.,    108  Pa.  250,  56  Am.  Rep.  200;     Herrick  v. 
Minn.,  etc.,  Ry.,  31  Minn.  11,  16  N.  W.  413.  47  Am.  Rep.  771; 
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Nicholas  V.  Ry.,  78  Minn.  43,  80  N.  W.  776;  Eingartner  ▼. 
Steel  Co.,  94  Wis.  70,  79,  68  N.  W.  664,  34  L.  R.  A.  503,  S9 
Am.  St.  Rep.  859;  MacCarthy  v.  Whitcomb,  no  Wis.  ii3» 
8$  N.  W.  707.  The  cases  usually  cited  as  in  conflict  with 
the  foregoing  general  rule  are  Richardson  v.  Ry.,  98  Mass. 
8s;  Woodward  V.  Ry.,  10  Ohio  St.  121;  McCarthy  v.  Ry.,  18 
Kan.  46,  26  Am.  Rep.  742;  Anderson  v.  Ry.,  37  Wis.  321. 
Of  these  the  first  three  are  addressed  to  the  new  cause  of 
action  in  favor  of  personal  representatives  of  a  deceased  in 
trust  for  certain  relatives,  created  by  Lord  Campbell's  act 
and  its  successors  in  various  states.  While  they  suggest 
doubt  as  to  the  transitoriness  of  a  purely  statutory  cause  of 
action,  they  turn  mainly  on  the  consideration  that,  in  addi- 
tion to  creating  a  cause  of  action,  such  statutes  also  constitute 
a  trustee  to  recover  upon  it,  and  prescribe  his  duties  as  to 
distribution  of  its  fruits,  which  it  is  forcibly  argued  are  al- 
lowed extraterritorial  effect  if  an  administrator  appointed 
in  another  state  may  take  and  enforce  the  trust.  Later 
cases  in  Massachusetts  have  effectually  ''trimmed''  the  Rich- 
ardson Case  to  that  consideration  alone.  The  argument  is, 
we  confess,  a  cogent  one,  which  might  well  give  us  pause, 
especially  where  the  beneficiaries  differ  under  the  respective 
laws  of  the  place  of  injury  and  of  the  forum.  We  have  never- 
theless concluded  that  we  should  yield  to  the  great  prepon- 
derance against  its  effectiveness  of  decisions  of  the  courts 
of  sister  states,  and  also  of  the  Supreme  Court  of  the  United 
States,  to  which  we  have  already  declared  a  general  policy 
of  adherence  in  case  of  conflict  between  state  courts.  The 
remaining  case,  a  decision  of  our  own  court,  relating  to  a 
cause  of  action  under  the  co-employee  statute  of  Iowa,  is 
so  out  of  harmony  with  all  decided  cases  in  its  reasoning, 
though  perhaps  not  in  the  result  reached,  that  it  demands 
more  than  passing  mention.  That  case  rests  upon  the  major 
premise  that  a  personal  action  for  a  personal  injury  is  gov- 
erned by  the  lex  fori,  and  not  by  the  lex  loci,  as  to  the  exist- 
ence and  validity  of  the  right  of  action.  This  general 
proposition  is  so  opposed  to  most  elementary  principles  of 
law  that  we  at  once  turn  with  interest  to  the  authorities  cited 
to  support  it,  namely,  De  La  Vega  v.  Vianna,  i  Barn.  &  Ad. 
284;  Scoville  V.  Canfield,  14  Johns.  338,  7  Am.  Dec.  467; 
and  Pearsall  v.  Dwight,  2  Mass.  84.  We  find  that  they  ut- 
terly fail  to  do  so,  but,  on  the  contrary,  contradict  it  so  far 
as  they  speak  on  the  subject.  In  De  La  Vega  v.  Vianna  the 
question  was  whether  the  debtor  could  be  arrested  in  England 
under  judgment  upon  a  contract  made  abroad,  when  the  law 
of  the  place  of  contract  did  not  permit  such  process.  The 
court  held  he  could  not  escape  for  that  reason ;  that  arrest 
was  only  a  matter  of  remedy,  over  which  the  law  of  the  forum 
controlled,  approving  impliedly  the  view  that,  as  to  the  exist- 
ence of  the  right  of  action,  the  validity  and  construction  of 
the  contract,  the  lex  loci  was  paramount.     Scoville  v.  Can- 
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field  held  merely  that  a  penal  statute  could  oot  be  enforced 
by  the  courts  of  another  state,  nor  statutes  affecting  merely 
the  remedy,  and  not  the  right.     Pearsall  v.    Dwight  denied 
the  controlling  effect  to  a  foreign  statute  of  limitations  going 
only  to  the  remedy,  but  also  declared  the  elementary  rule  of 
law  that  as  to  the  existence  and  validity  of  a  personal,    tran- 
sitory right  of  action,  the  laws  of    the  place  where  it  arose 
must  be  given  effect,  subject,  of  course,  to  the  condition  that 
the  public  policy  of  the  place  of  suit  be  not  outraged  thereby. 
This  rule  has  the  full  sanction  of  this  court  in  Seamans  v. 
Kuapp,  etc.,   Co.,  89    Wis.  171,  61   N.  W.  757,  27  L.  R.  A. 
362,  46  Am.  St.  Rep.  825;  Bartlett  v.  Collins,  109  Wis.  477, 
85  N.  W.  703»  83  Am.  St.  Rep.  928;  Brown  v.  Gates    (Wis.) 
97  N.  W.  221.     The  general  rule  declared  in  the  Anderson 
Case  has  been  repudiated  in  those  last  cited,  as  also  in  Ein- 
gartner  v.  Steel  Co.;    supra,  and   MacCarthy  v.   Whitcomb, 
supra;  in  the  former  in  its  application  to  a  right  of  action 
arising  under  the  rules  of  merely  the  common  law;  in   the 
latter  with  reference  to  a  right  depending  on  statutes  of  an- 
other state  like  those  existing  in  Wisconsin.     In  no  other 
case  in  this  state  has  the  rule  stated  in  Anderson  v.  Ry.  been 
followed  or  reaffirmed.     We  cannot  avoid  the  conclusion  that 
the  statement  that  a   personal  right  of  action  for  a  personal 
injury  is  governed  by  the  lex  fori,  as  applied  to  anything  but 
the   manner  of  enforcement,  was   inconsiderately  made,  and 
should  be  corrected,  to  the  end  that  it  may  not  stand  in  our 
Reports   in  apparent    conflict  with  the  law   as  recognized 
everywhere  else,  and  as  applied  by  this  court  in  at  least  tacit 
repudiation   of  that  statement.     That    case  may  doubtless 
stand  as  authority  for  what  was  in  fact  decided,  namely,  that 
the  courts  of  this  state  may  refuse  to  enforce  even  a  personal 
cause  of  action  which  depends  on  the  statute  of  another  state 
radically  different  from  the  law  in  this,  and  repugnant  to 
our  public  policy.     So  restricted,  it  presents  no   obstacle  to 
the  present  action,  depending  on  statutes  of  Minnesota  of 
which  practical  counterparts  exist  here,  and  which   therefore 
are  entirely   in  accord  with  the  public  policy  of  Wisconsin  as 
declared  by  its  Legislature.     We  conclude,  therefore,  that  the 
mere  fact  that  the  cause  of  action  now  sued  on  could  not 
exist  under  the  rules  of  the  common  law  without  the  aid  of 
the  Minnesota  statutes  above  cited   is  not   an   obstacle   to 
recovery  thereon  in  the  courts  of  this  state. 

2.  The  direction  of  a  verdict  for  defendant  might  be  sus- 
tained either  if  there  were  no  evidence  of  negligence  on  the 
part  of  defendant  or  its  employees,  or  if  the  evidence  con- 
clusively showed  that  plaintiff's  decedent  was  guilty  of  con- 
tributory negligence,  either  by  specific  act  or  by  assumption 
of  the  risk  from  which  he  suffered.  Of  those  in  their  order. 
Two  phases  of  negligence  on  the  defendant's  part  are  urged: 
The  first,  that  of  the  defendant  itself,  in  that  the  company 
had  failed  to  prescribe  any  regulations  requiring  such  warn- 
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ing  to  be  given  before  movinfit  cars  on  these  warehouse  tracks 
that  employees  in  peril  of  injury  thereby  might  have  oppor* 
tonity  to  escape.  There  can  be  no  doubt  of  the  duty  of  a 
master  who  conducts  a  dangerous  business  by  means  of 
numerous  employees  to  promulgate  regulations  requiring 
warning  to  be  given  of  the  doing  of  acts  by  some  likely  to 
injure  others  in  absence  of  such  warning.  Promer  v.  Ry.» 
90  Wis.  215,  63  N.  W.  90,  48  Am.  St.  Rep.  905;  Portance  v. 
Coal  Co.,  101  Wis.  574,  578,  77  N.  W.  875,  70  Am.  St.  Rap. 
932;  Hartvig  V.  N.  P.  L.  Co.,  19  Or.  522,  25  Pac.  358;  L.  S. 
Ry.  V.  Murphy,  50  Ohio  St.  135,  33  N.  E.  403;  Ford  v.  Ry.,  124 
N.  Y.  493,  26  N.  £.  iioi,  12  L.  R.  A.  454.  That  the  moving 
of  cars  by  locomotive  engines  in  a  yard  where  others  may 
be  endangered  thereby  is  such  dangerous  business  as  to  arouse 
this  duty  could  hardly  be  questioned,  but,  in  any  event,  is 
settled  by  Pronerv.  Ry.,  supra.  There  was  at  least  some 
evidence  in  this  case  that  no  regulations  had  ever  been  pro- 
claimed  by  defendant  requiring  notice  or  warning  of  the 
purpose  to  move  cars  upon  this  warehouse  track.  There 
was  also  evidence  that  employees  in  and  about  the  warehouse 
were  likely  to  be  imperiled  by  a  sudden  and  unannounced 
movement.  Such  employees  were  liable  at  any  time  to  be 
passing  from  warehouse  to  car  in  their  work,  or  across  the 
track,  even  between  the  cars,  to  reach  the  accommodations 
provided  for  calls  of  nature.  Obviously,  too,  if  any  repairs 
needed  to  be  done  to  the  south  side  of  the  warehouse, 
the  workmen  must  be,  as  deceased  was,  between  the  side  of  the 
building  and  the  track.  It  seems  plain,  therefore,  that  the 
jury  might  well  have  been  justified  in  finding  that  the  situa- 
tion was  such  as  to  impose  on  the  company  this  duty  of 
ordering  that  warning  or  notice  be  given,  whenever  cars  on 
this  track  were  to  be  changed  from  inert  structures  dangerous 
to  no  one  into  a  moving  railroad  train,  and  that  such  duty 
had  not  been  performed. 

The  other  phase  of  negligence  claimed  to  make  defendant 
liable  is  that  of  the  employee^charged  with  the  duty  and  con- 
trol of  the  removal  of  these  cars,  and  who  caused  the  move- 
ment which  injured  the  deceased.  The  evidence  as  to  his 
conduct  is  conflicting,  but  there  is  testimony  tending  to  prove 
that  he  passed  through  the  building  from  end  to  end  to  see 
that  no  '4oe  boards"  or  skids  were  in  place  between  the 
floor  of  the  warehouse  and  the  cars;  that  he  saw  and  spoke  to 
decedent  and  his  helpers;  that  at  that  time  one  of  the  gang 
was  down  in  the  space  between  building  and  cars,  and  that 
the  shape  and  condition  of  the  wall  was  such  that  any  reason- 
able man  must  assume  that  whoever  was  going  to  build  up 
the  south  end  of  it  to  the  same  level  as  the  rest  would  in  all 
probability  stand  where  did  the  deceased  when  hurt.  If  the 
jury  were  convinced  of  such  facts  we  are  clear  that  they 
might  also  have  found  that  this  man  was  negligent  in  starting 
the    cars  rapidly  to  the  eastward  without  either  warning 
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these  masons  or  assuring  himself  that  they  were  not  in  the 
place  of  peril.  This,  if  found,  would  perhaps  have  been 
merely  negligence  of  a  fellow  servant  of  defendant,  but,  un- 
der the  statute  of  Minnesota  above  mentioned,  would  have 
resulted  in  liability  if  the  injury  arose  ^4rom  a  risk  or  hazard 
peculiar  to  the  operation  of  railroads."  That  it  did  so  arise 
is  obvious.  If  anything  is  peculiar  to  the  operation  of  rail- 
roads, the  moving  of  a  train  of  freight  cars  is. 

3.  Thus  we  are  brought  to  consider  the  question  of  contrib- 
utory negligence,  including  assumption  of  the  risk  from  which 
the  injury  resulted.  The  contention  of  respondent  is  that 
deceased  was  guilty  of  negligence  in  undertaking  to  stand 
between  the  building  and  the  track  to  build  up  the  south  end 
of  this  wall,  when  he  might  have  stood  within  the  building, 
and  built  the  south  end  first,  and  thence  inward.  The  evi- 
dence can  hardly  be  considered  conclusive  that  this  method 
was  feasible— certainly  in  the  stage  and  shape  which  the 
wall  had  reached  on  the  morning  in  question;  but,  laying  that 
doubt  to  one  side,  we  are  clear  that  it  cannot  be  held  negli- 
gence in  law  to  take  a  position  in  such  proximity  to  a  sta- 
tionary and  detached  freight  car  that,  if  it  is  set  in  motion 
without  notice,  injury  is  probable,  when  one  has  no  knowl- 
edge of  any  custom  to  move  it  without  warning.  Such  a 
case  presents  nothing  of  peril  in  its  then  condition.  It  is  as 
harmless  as  a  farm  wagon,  or  indeed,  as  a  building  per  se. 
Luebke  v.  Ry.,  59  Wis.  127,  17  N.  W.  870,48  Am.  Rep.  483; 
Maguire  v.  Ry.,  146  Mass.  379,  if;  N.  E.  904.  If,  as  the  jury 
might  have  found,  the  situation  imposed  a  duty  of  warning 
upon  the  master,  the  workman  may  well  without  negligence 
assume  that  such  duty  will  be  performed  unless  he  has  knowl- 
edge of  absence  of  such  regulation  or  of  a  different  custom. 
There  is  no  direct  evidence  that  deceased  had  any  knowledge 
either  of  lack  of  regulation  or  of  custom  to  move  cars  without 
precaution,  by  way  of  warning  or  otherwise,  to  prevent 
injury  to  those  about  the  warehouse  exposed  to  danger.  The 
utmost  extent  of  proof  is  that  he  had  been  at  work  for  a 
week  or  more  in  or  under  this  warehouse,  and  might  have 
observed  what  the  custom  was.  Whether  he  did  so,  or,  under 
all  the  circumstances,  must,  in  the  exercise  of  ordinary  care, 
be  presumed  to  have  done  so,  involves  inference  by  no  means 
so  clear  and  certain  as  to  warrant  affirmative  answer  by  the 
court.  The  burden  of  proof  was  upon  the  defendant,  and 
we  are  not  prepared  to  bold  that  the  facts  necessary  to  charge 
deceased  with  contributory  negligence  in  placing  himself  in 
the  place  and  position  of  injury  are  established  beyond  con- 
troversy. 

Substantially  the  same  considerations  apply  to  the  claimed 
assumption  of  the  risk.  Deceased,  of  course,  assumed  the 
risk  resulting  from  such  facts  as  he  knew  and  such  as  were 
obvious  to  ordinary  care  and  prudence.  He  undoubtedly 
assumed  any  risk  from  the  proximity  of  the  stationary  cars» 
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bat  be  did  not  assume  the  risk  oftbe  cars  being  set  in  motion 
without  warning,  unless  he  knew,  or  ought  to  have  known, 
there  was  some  likelihood  of  such  event.  That  he  had  any 
such  knowledge  or  means  of  knowledge  was,  as  already  stated, 
not  established  beyond  controversy. 

Respondent  further  urges  that,  even  after  the  cars  were 
set  in  motion,  decedent  might  have  escaped  from  his  position 
and  into  the  building  before  the  wide  car  reached  and  crushed 
him.  As  to  his  opportunities  and  conduct,  the  evidence  is 
confused.  The  only  feasible  means  of  escape  were  either 
stepping  up  some  22  inches  onto  the  wall  he  was  building 
and  squeezing  through  a  13-inch  orifice  in  .the  side  of  the 
warehouse,  or  climbing  into  one  of  the  doorways  on  either 
side  of  him  at  an  elevation  of  4  feet,  and  this  within  a  space 
of  only  13  or  1$  inches  between  the  side  of  the  building  and 
the  moving  freight  car.  The  evidence  discloses  that  he  was 
not  directly  in  front  either  of  the  13-inch  space  or  of  a  door 
at  the  moment  the  cars  started,  but  was  reaching  over  to  the 
right  of  the  former,  trowel  in  hand,  for  mortar,  about  3  feet 
away.  There  is  uncertainty  in  the  evidence  as  to  how  far 
away  was  the  wide  car,  how  rapidly  the  train  moved,  and 
how  soon  deceased  was  reached  and  struck  by  the  wide  car. 
One  witness  is  very  certain  that  it  was  almost  momentarily 
after  the  shock  of  the  coupling  engine,  and  before  decedent 
had  time  to  straighten  up  from  his  reaching  after  mortar. 
When  the  impact  of  the  engine  came,  and  wholly  unexpect- 
edly these  cars  were  changed  to  a  moving  railway  train,  so 
close  to  the  side  of  the  building  that  only  by  crowding  against 
it  could  he  avoid  contact  with  the  cars,  there  was  obviously 
such  a  situation  of  surprise  and  sudden  peril  that  one  might 
well  be  free  from  imputation  of  negligence  merely  because  he 
did  not  select  the  best  method  of  escape.  Scuhltz  v.  Ry.,  44 
Wis.  638,  644;  Berg  v.  Milwaukee,  83  Wis.  599,  602,  53  N. 
W.  890.  In  such  state  of  the  evidence  the  question  of  dece- 
dent's negligence  was  for  the  jury. 

From  all  that  has  preceded,  our  conclusion  is  obvious  that 
the  circuit  court  should  have  submitted  to  the  jury  the  ques- 
tions of  defendant's  negligence  and  of  contributory  negligence 
on  the  part  of  plaintiff's  decedent,  including  assumption  of 
the  risk,  and  that  error  was  committed  in  directing  verdict 
for  the  defendant. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


PHILIP  V.  HERATY  et  al. 

(Supreme  Court  of  Michigan,  Jan.  12,  1904.) 

[97  N.  W.  Rep.  963.] 

Railroad  Intersections — Precautions  Required  of  Street  Railwajrs-— 
Negligence. — Under  Comp.  Laws,  §  6464,  providing  that  street  rail- 
way companies  shall  require  their  drivers  to  bring  their  cars  to  a 
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full  stop  before  going  on  a  steam  railroad  crossing,  and  make  sure 
that  no  engine  or  cars  are  approaching,  before  they  proceed  to  go 
on  the  same,  the  failure  of  a  motorman  of  a  street  car  to  make  sure 
that  no  engine  or  cars  were  approaching  before  attempting  to  cross 
a  steam  railroad  track  is  not  negligence,  without  regard  to  the  cir- 
cumstances attending  such  failure. 

Same— ^Death  of  Yard  Master— Negligence  of  Street  Railway — 
Question  for  Jury. — In  an  action  for  the  death  of  a  railroad  yardmas- 
ter  in  a  collision  between  a  train  on  which  he  was  riding  and  a 
street  car  at  a  crossing,  evidence  of  the  negligence  of  the  operatives 
of  the  street  car,  in  attempting  to  cross  in  advance  of  the  approacli- 
ing  train,  held  to  present  a  question  for  the  jury. 

Same-— Same — Contributory  Negligence. — In  an  action  for  death  of 
a  railroad  yardmaster  in  a  collision  between  a  train  on  which  he  was 
riding  and  a  street  car  at  a  crossing,  opinion  evidence  that  it  was 
negligent  and  unsafe  to  back  a  train  across  the  street  on  which  the 
street  railway  tracks  were  located,  without  flagging,  in  the  absence 
of  a  watchman,  as  was  done,  was  not  conclusive  that  decedent  was 
guilty  of  contributory  negligence,  there  being  other  testimony  tend- 
ing to  show  that  the  crossing  was  an  exceptionally  dangerous  one. 

Same — Same — Absence  of  Watchman — imputable  Negligence. — In 
an  action  against  a  street  railway  company  for  the  death  of  a  railroad 
yardmaster  in  a  collision  between  a  railroad  train  on  which  decedent 
was  riding  and  a  street  car,  negligence  of  the  railroad  company,  if 
any,  in  failing  to  keep  a  watchman  at  the  crossing,  was  not  imputa- 
ble to  deceased. 

Same— Same — Contributory  Negligence. — ^Where  a  railroad  yard- 
master  in  charge  of  a  train  was  killed  in  a  collision  with  a  street  car 
at  a  crossing,  an  instruction  that,  if  it  was  negligence  on  the  part  of 
the  yardmaster  to  back  the  train  across  the  street  without  flagging, 
no  recovery  could  be  had  for  his  death,  was  proper. 

Damages — Persons  Entitled  to  Sue — ^Evidence. — Under  Comp. 
Laws,  §  10,428,  limiting  the  recovery  in  actions  for  death  to  pecuniary 
injuries  to  the  persons  entitled  to  distributive  portions  of  decedent's 
estate,  evidence  that  plaintiff  was  not  decedent's  lawful  wife,  but 
that  deceased  had  a  lawful  wife  then  living,  other  than  plaintiff,  and 
that  he  had  children  then  living  by  such  wife,  was  admissible. 

Same — Same — Same. — Evidence  that  deceased  had  made  an  ar- 
rangement with  plaintiff  whereby  he  had  agreed  to  adopt  two  chil- 
dren of  plaintiff's  by  her  first  husband  was  inadmissible. 

Life  Tables.* — In  an  action  for  death,  mortality  tables  are  admissi- 
ble to  estat)lish  decedent's  expectancy  of  life. 

Error  to  Circuit  Court,  Bay  County;  Theodore  F.  Shep- 
ard,  Judge. 

Action  by  Nellie  M.  Philip,  as  administratrix  of  the  estate 
of  George  Philip,  deceased,  against  Michael  P.  Heraty  and 
others.  From  a  judgment  in  favor  of  plaintiff,  defendants 
bring  error.     Reversed. 

T.  A.  E.  &  J.  C.  Weadock,  for  appellants. 
Frank  L.  Edinborough  (De  Vere  Hall,  of  counsel),  for  ap- 
pellee. 

HOOKER,  C.  J.  The  defendants  were  receivers  of  a  street 
railway  in  Bay  City,  and  were  conducting  its  business  at  the 
time  of  the  occurrence  of  the  accident  which  is  the  subject 

*See  foot-note  appended  to  Atlanta  Ry.  &  Power  Co.  v.  Monk 
(Ga.),  9  R.  R.  R.  426,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  426,  where  all 
the  preceding  authorities  in  this  series  are  collected. 
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of  this  action.  The  plaintiff  is  the  administratrix  of  one 
Georgia'Pbilip,  deceased,  and  is  alleged  to  be  his  widow.  At 
the  time  of  the  accident  George  Philip  was  yardmaster  for 
the  Grand  Trnnk  Railway,  and  was  in  charge  of  a  train  of 
13  freight  cars  which  was  being  backed  across  the  street  rail- 
way tracks  which  were  laid  along  Williams  street.  The 
deceased  was  upon  the  first  car,  with  his  lantern  in  hand,  as 
the  train  was  backed  southward  towards  Williams  street, 
which  car  came  into  collision  with  a  street  car  upon  defend- 
ant's road,  whereby  he  was  thrown  from  the  car  and  run  over 
and  killed  by  his  own  train.  At  this  point  the  street  railway 
was  crossed  by  two  tracks  belonging  to  the  Grand  Trunk 
Railway  Company  and  one  owned  by  the  Michigan  Central 
Railroad  Company,  and  there  is  testimony  in  the  record 
tending  to  show  that  the  middle  track,  upon  which  deceased's 
train  approached  the  crossing,  was  slightly  lower  than  the 
others — perhaps  two  inches  or  thereabouts.  The  train  was 
moving  at  the  rate  of  four  or  five  miles  an  hour,  and  the 
deceased  was  acting  as  lookout  upon  the  end  of  the  train. 
The  street  car  was  in  charge  of  a  conductor,  and  there  was 
some  testimony  to  the  effect  that  he  was  upon  the  front  plat- 
form of  the  car,  with  the  motorman,  when  the  collision  oc- 
curred. Other  testimony  indicated  that  he  was  in  the  car, 
going  to  the  rear  platform,  at  that  time.  There  is  testimony 
that  the  street  car  did  not  come  to  a  full  stop  before  an  at- 
tempt was  made  to  cross  the  track.  There  is  a  dispute  about 
this,  however,  and  there  is  little  doubt  that  its  speed  was 
checked.  There  is  no  claim  that  either  the  conductor  or  the 
motorman  left  the  car  and  went  to  the  track  to  see  if  it  would 
be  safe  to  attempt  to  cross.  And  it  is  claimed  by  the  de» 
fense  that  the  testimony  shows  that  it  would  have  been 
unsafe  for  the  motorman  to  have  attempted  to  cross  while 
the  conductor  was  absent,  for  the  reason  that,  owing  to  the 
nature  of  the  particular  crossing,  the  trolley  was  liable  to 
slip  off  from  the  wire,  and  in  such  case  the  car  would  have 
been  unable  to  proceed  until  the  conductor  should  have  re- 
turned and  replaced  it.  It  was  also  claimed  that  it  would 
have  been  useless  for  the  motorman  to  leave  his  car  to  see  if 
the  track  was  clear,  for,  had  he  done  so,  and  found  the  track 
apparently  clear,  by  the  time  he  could  have  returned  to  the 
car,  it  would  have  been  as  dangerous  to  cross  as  in  the  first 
instance.  The  evidence  showed  that  a  flagman  was  kept  at 
this  crossing  during  the  daytime  by  the  Grand  Trunk  Com- 
pany, but  it  was  after  his  hours,  and  he  was  absent.  It  was 
also  shown  that  the  Michigan  Central  Company  was  in  the 
habit  of  flaging  its  trains  across  this  crossing,  but  that  the 
Grand  Trunk  Company  did  not  do  so.  The  steam  railroads 
were  laid  along  Midland  street,  and  at  the  corner  of  Williams 
and  Midland  there  was  a  building  that  obstructed  the  view 
of  the  railroads  to  the  west,  and  sometimes  a  car  was  left  on 
the  siding — i.  e.,  the  first  track — still  further  obstructing  the 
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view.  There  was  a  dispute  as  to  whether  snch  a  car  was 
there  on  this  occasion.  There  was  some  dispute  as  to  how 
far  the  motorman  could  see  up  the  track,  which  depended 
somewhat  on  how  near  the  track  he  ran  his  car  before  put- 
ting on  the  current  to  cross.  After  getting  upon  the  track  the 
motorman  discovered  the  train,  and  reversed  his  motor, 
but  did  not  succeed  in  quite  clearing  the  car. 

Counsel  for  defendants'  most  comprehensive  point  is  that 
the  court  should  have  directed  a  verdict  for  the  defendants 
for  the  reasons,  first,  that  there  was  no  testimony  that  there 
was  any  negligence  in  the  management  of  the  streetcar; 
second,  that  the  undisputed  testimony  shows  that  the  Grand 
Trunk  Railway  Company  was  negligent  in  not  flagging  its 
train  across  the  street,  by  stopping  it,  and  sending  a  man 
ahead  of  it,  to  see  that  the  crossing  was  safe.  We  cannot 
say  that  there  was  no  negligence  on  the  part  of  the  street  car 
men.  Aside  from  the  statute  (Comp.  Laws,  §  6464)  which 
requires  street  railway  companies  ''to  require  their  drivers  to 
bring  their  cars  to  a  full  stop,  before  going  upon  the  crossing^ 
of  the  tracks  of  a  steam  railroad,  and  make  sure  that  no 
engine  or  cars  are  approaching,  before  they  proceed  to  go 
npon  the  same,''  it  was  necessary  for  the  crew  of  the  street 
car,  in  this  instance,  to  use  reasonable  care  in  approaching 
and  crossing  this  track.  We  do  not  agree  with  the  argument 
of  the  plaintiff  that  under  this  statute  the  failure  of  the 
motorman  to  make  sure  that  no  engine  or  car  was  approaching 
was  negligence,  whatever  the  circumstances  attending  his 
failure,  and  the  court  could  not  say  that  negligence  was  con- 
clusively shown,  for  the  reason  that  the  fact  of  the  collision 
shows  that  he  could  not  have  been  sure  that  the  crossing 
was  safe.  What  the  judge  did  was  to  leave  it  to  the  jury  to 
determine  whether  the  motorman  took  such  measures  as  the 
circumstances  required  to  ascertain  whether  a  train  was  ap- 
proaching, leaving  to  them  the  determination  of  what  was 
done,  as  well  as  what  was  reasonably  necessary  to  make  sure» 
as  required  by  law.  There  was  no  error  in  this,  and  defend- 
ants' point  that  a  verdict  should  have  been  directed  upon  that 
ground  was  not  we.ll  taken. 

Upon  the  other  ground  the  court  instructed  the 
jury:  ''But,  even  though  the  employee  of  the  defend- 
ant be  negligent,  in  order  for  the  administratrix  to 
recover,  the  deceased  himself,  who  was  injured  by  the 
neglect,  if  there  was  neglect,  on  the  part  of  the  defendant, 
must  also  have  been  free  from  negligence;  in  other  word?» 
in  the  operation  of  his  train,  of  which  he  had  charge,  it  was 
his  duty  to  comply  with  the  rules  and  regulations  under 
which  he  was  acting,  and  to  act  with  such  care  and  caution 
as  a  prudent  man  would  under  like  circumstances.  In  run- 
ning his  train  down  to  cross  the  tracks  he  should  run  it  with 
care,  and  with  such  method  and  system  as  would  be  best 
calculated  to  avoid  accident.     He  must  comply  with  the  rules 
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and  regulations  of  his  road,  and  the  man  must  not  be  negli- 
gent and  careless,  and  thereby  contribute  towards  the  acci- 
dent and  injury  which  followed.  If  he  himself,  as  the  law 
says,  contributed  to  the  injury  or  accident  by  fault  or  care- 
lessness on  his  own  part,  that  would  prohibit  his  administra- 
trix from  recovering,  because,  where  both  parties  contribute 
to  an  injury,  the  law  leaves  them  both  to  suffer  the  conse- 
quences, whatever  they  may  be,  and  neither  one  has  a  remedy 
against  the  other.  But  if  he  was  handling  his  train  in  a 
cautious,  careful,  and  approved  manner,  and  with  no  viola- 
tion of  the  rales  of  good  judgment  and  care — such  as  should 
be  exercised  by  him  under  the  circumstancer — then  he  would 
be  free  from  negligence  himself,  and,  if  the  defendant's 
agent's  negligence  brought  about  the  accident,  the  defendant 
is  liable."  Counsel  offered  the  following  request:  ''If  the 
Grand  Trunk  Railway  Company  was  negligent  in  backing  or 
pushing  its  cars  across  the  track,  at  the  time  in  question, 
without  either  stationing  a  flagman  there,  or  leaving  a  man 
to  flag  the  crossing  for  the  cars  in  question,  then  plaintiff 
cannot  recover. "  The  court  gave  this,  bat  added  to  it  the 
following  qualification,  viz. :  ''If  he  had  anything  to  do  with 
or  control  over  the  matter,  and  he  was  negligent  in  the  matter, 
there  would  be  no  recovery  in  this  case. "  Counsel  claim  that 
it  was  shown,  and  not  contradicted,  that  the  only  safe  way 
to  operate  a  train  across  that  street  would  be  to  bring  it  to  a 
fall  stop  and  flag  the  crossing.  If  this  were  so,  and  it  con- 
clusively appeared  that  deceased  had  full  control  of  and 
responsibility  for  the  management  of  the  train,  as  is  stated 
in  defendants'  brief  and  the  charge  of  the  court,  and  not 
denied  in  plaintiff's  brief  so  far  as  we  can  discover,  such  neg- 
ligence would  be  his,  and  it  is  possible  that  a  verdict  should 
in  such  case  have  been  directed.  There  was  opinion  evidence 
from  several  witnesses,  not  objected  to,  that  it  was  negligent 
and  unsafe  to  back  the  train  across  the  street  without  flag- 
ging, in  the  absence  of  a  watchman;  but  we  think  these 
opinions  were  not  conclusive  of  the  question,  and  were  prop- 
erly left  to  the  jury,  with  the  testimony  tending  to  show  an 
exceptionally  dangerous  crossing.  Freeman  v.  Ry.  Co.,  74 
Mich.  86,  41  N.  W.  872,  3  L.  R.  A.  S94-  The  appellants' 
tenth  request — i.  e. :  "If  you  find  that  the  accident  was  the 
result  of  concurring  negligence  upon  the  part  of  defendants 
and  their  employees,  or  either  of  them,  upon  one  side,  and 
upon  the  part  of  the  Grand  Trunk  Railroad  Company  upon 
the  other,  then  the  plaintiff  cannot  recover  in  the  action" — 
was  properly  refused.  If  the  Grand  Trunk  Railroad  was  neg- 
ligent in  not  keeping  a  watchman,  such  negligence  is  not 
imputable  to  the  intestate.  The  only  theory  upon  which  it 
can  be  so  contended  is  that  by  engaging  in  the  operation  of 
backing  the  train  in  the  known  absence  of  a  watchman  he 
assumed  the  risk.  As  between  himself  and  his  employer  this 
may  be  true,  but  this  defendant  has  no  rights  growing  out 
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of  such  assumption  of  risk.  If,  however,  it  was  oesligent  to 
omit  the  precaution  of  keeping  a  watchman,  it  was  negligent 
to  back  the  train  across  the  street  without  flagging,  and 
under  the  undisputed  facts  the  deceased  was  in  charge  and 
control  of  the  train,  and  such  negligence  (if  it  was  negligence) 
was  his,  and,  as  the  judge  stated,  would  preclude  a  verdict 
for  plaintiff. 

The  defendants'  counsel  claim  that  the  plaintiff  was  not 
the  lawful  wife  of  the  deceased,  and  offered  to  prove  it  by 
showing  that  he  had  a  lawful  wife  living  other  than  the 
plaintiff.  This  evidence  was  excluded.  They  also  offered, 
but  were  not  permitted  to  show,  that  he  had  children  by  such 
wife  living.  On  the  other  hand,  the  plaintiff  was  allowed  to 
testify  that  the  intestate  had  made  an  arrangement  with  her 
whereby  he  had  agreed  to  adopt  two  children  of  hers  by  her 
first  husband.  Comp.  Laws,  §  10,428,  limits  the  recovery  of 
damages  to  pecuniary  injury  to  the  persons  entitled  to  dis- 
tributive portions  of  the  deceased's  estate.  To  arrive  at  the 
amount  of  these  it  is  necessary  to  know  who  such  persona 
are,  and  how  they  have  suffered.  If  the  administratrix  was 
not  his  widow,  she  was  not  entitled  to  a  share  of  his  estate; 
and  the  same  is  true  of  her  children  by  her  former  husband, 
so  far  as  appears  by  this  record.  It  was  therefore  error  to 
exclude  the  offered  proof,  and  to  admit  the  testimony  about 
the  alleged  agreement  to  adopt  her  children. 

The  mortality  tables  are  ordinarily  admissible  in  such  cases, 
as  we  have  frequently  held,  and  were  in  this  case,  if  there 
was  any  foundation  for  their  admission. 

Error  is  assigned  upon  the  argument  of  counsel,  which 
is  alleged  to  have  been  intemperate  and  unfair.  We  think  it 
open  to  such  criticism.  A  defendant  has  a  right  to  have  a 
dispassionate  consideration  of  the  questions  in  his  case. 

The  judgment  is  reversed,  and  a  new  trial  ordered.  The 
other  Justices  concurred. 


NELSON  V,  OIL  CITY  ST.  RY.  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  4,  1004.) 

[56  Atl.  Rep.  933.] 

Injury  to  Employee — Assumption  of  Risk. — Plaintiff  sued  to  re- 
cover for  the  death  of  a  mqtorman,  caused  by  a  collision  between 
the  decedent's  car,  running  12  miles  an  hour,  and  a  work  car  which 
was  standing  at  a  curve  in  the  road.  Defendant's  road  had  but  a 
single  track,  and  the  movements  of  the  work  car  could  not  be  reg- 
ulated by  a  fixed  schedule,  but  there  was  no  danger  in  its  use  that 
could  not  be  avoided  by  reasonable  care  by  the  motorman.  Deceased 
had  been  in  the  service  of  the  company  for  several  years,  during  all 
of  which  time  the  work  car  had  been  in  use.  Held,  that  he  assumed 
the  risk  resulti;ig  from  the  presence  of  the  car  on  the  track. 

Appeal  from  Court  of  Common  Pleas,  Venango  County. 
Action  by  Maude  L  Nelson  against  th^  Oil  City  Street  Rail- 
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way  Company  for  the  death  of  her  husband.     Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Argned  before  MITCHELL,   C.  J.,   and   DEAN,    FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Peter  M.  Speer,  and  Issac  Ash,  for  appellant. 

William  J.  Breene  and  Edmond  C.  Breene,  for  appellee. 

FELL,  J.  The  plaintiff's  husband,  while  in  the  employ 
of  the  defendant  company  as  a  motorman,  was  fatally  injured 
in  a  collision  between  his  car,  which  was  running  I2  or  1$ 
miles  an  hour,  and  a  work  car  which  was  standing  or  was 
nearly  stationary  at  a  curve  in  the  road.  The  company  had 
but  a  single  track,  on  which  the  cars  ran  in  both  directions, 
passing  each  other  at  switches  constructed  at  intervals  along 
the  line.  There  was  a  regular  schedule  for  the  running  of 
the  passenger  cars,  but  none  for  the  work  car,  as  it  was 
moved  from  place  to  place  as  it  became  necessary  to  do  so  in 
carrying  on  the  work  of  repair  and  construction.  Motormen 
of  the  passenger  cars  were  instructed  to  look  out  for  the  work 
car,  and  the  motorman  of  that  car  was  instructed  to  keep  out 
of  the  way  of  the  passenger  cars,  by  conforming  as  nearly  as 
possible  to  their  schedule,  and  running  in  the  same  direction 
ahead  of  or  behind  them.  The  deceased  had  been  in  the 
service  of  the  company  as  a  motorman  for  several  years,  and 
during  all  this  time  the  work  car  had  been  in  use.  On  the 
day  of  the  accident,  and  on  several  days  preceding  it  the 
work  car  had  been  run  to  one  end  of  the  line  where  construc- 
tion work  was  being  done.  Some  machinery  in  the  power 
bouse  had  been  injured  by  lightning,  and  all  the  cars  were 
behind  time.  Various  grounds  of  negligence  were  alleged  in 
the  plaintiff's  statement  of  claim,  but  the  only  one  contended 
tor  at  the  trial  relates  to  the  manner  in  which  the  defendant 
operated  its  work  car.  Since  this  car  was  used  as  necessity 
required,  and  often  in  sudden  emergencies,  it  was  evidently 
impracticable  that  its  movements  should  be  regulated  by  a 
fixed  schedule.  There  was  no  danger  in  its  use  that  could 
not  be  avoided  by  the  exercise  of  reasonable  care  on  the  part 
of  the  deceased.  Moreover,  there  was  such  an  habitual  use 
of  the  car  that  whatever  danger  might  result  from  its  presence 
on  the  track  was  a  risk  of  the  employment,  open,  manifest, 
and  fully  known  to  the  deceased,  and  assumed  by  him  with- 
out objection.  It  follows  that  there  was  no  error  in  entering 
a  nonsuit.  Brossman  v.  Lehigh  Valley  Railroad  Co.,  113 
Pa.  490,  6  Atl.  226,  57  Am.  Rep.  497. 

The  judgment  is  affirmed. 


46         Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S 


WITHEE  V,  SOMERSET  TRACTION  CO. 
(Supreme  Judicial  Court  of  Maine,  July  7,  1903.) 

[56  Atl.  Rep.  204.] 

Injury  to  Street  Car  Conductor — Structure  Near  Track — ^Negli- 
gence.*— During  a  crowded  condition  of  a  trolley  car,  by  custom  and 
under  verbal  instructions  to  the  conductor,  passengers  were  received 
and  permitted  to  ride  on  the  platform  and  running  boards. 

In  collecting  the  fares  the  conductor  was  obliged  to  pass  along  the 
running  board  and  step  around  the  passengers,  relying  on  the  handle 
bars  for  support. 

While  thus  engaged  in  taking  fares,  the  plaintiff,  a  conductor  in 
the  employ  of  the  defendant  corporation  operating  the  road,  was 
struck  by  an  inclining  trolley  supporting  pole,  which,  at  the  heijcht 
of  plaintiff's  head,  was  19  inches  from  a  point  vertically  above  the 
outer  edge  of  the  running  board  on  the  easterly  side  of  the  track. 

The  accident  pole  was  22  inches  nearer  the  rail  than  the  average 
distance  of  the  381  poles  on  the  entire  line,  and  inclined  toward  the 
track  6%  inches  in  a  height  of  6  feet. 

The  plaintiff  had  been  in  the  employ  of  the  road  for  four  years 
on  its  cars,  and  had  been  previously  engaged  in  setting  trolley  poles. 
But  he  had  not  noticed  the  proximity  or  inclination  of  the  accident 
pole. 

Held,  that  the  defendant  company  was  negligent  in  making  an 
improper  location  of  the  pole. 

Same — Same — Assumption  of  Risk — Contributory  Negligence — Suf- 
ficiency of  Evidence. — Held,  also,  that  there  was  no  such  want  of  pre- 
ponderance of  evidence  as  would  justify  setting  aside  the  verdict  in 
plaintiff's  favor  rendered  by  a  jury  who  heard  the  testimony  and 
viewed  the  place  of  the  accident,  either  on  the  ground  of  contributory 
negligence  or  assumption  of  risk. 

(Official.) 

On  Motion  from  Supreme  Judicial  Court,  Somerset  County. 

Action  by  Milford  Withee  against  the  Somerset  Tractioi^ 
Company. 

The  verdict  was  for  plaintifi  for  $1,472.08.  Plaintiff  was 
a  conductor  on  one  of  defendant's  electric  cars.  The  car, 
which  was  open,  was  crowded,  and  the  conductor  was  col- 
lecting fares  on  the  running  board  when  he  was  struck  by  a 
pole  at  the  side  of  the  track,  supporting  the  trolley. 

Defendant  filed  a  general  motion  for  a  new  trial,  alleging 
the  usual  grounds.     Overruled. 

Argued  before  WIS  WELL,  C.  J.,  and  SAVAGE,  STROUT, 
POWERS.  PEABODY.  and  SPEAR,  IJ. 

Forrest  Goodwin,  for  phintifi. 
Geo  W.  Gower,  for  defendant. 

PEABODY,  J.  The  plaintiff  was  a  conductor  on  an  elec- 
tric car  used  by  the  defendant  corporation  on  its  street 
railway  between  Madison  village  and  Skowhegan,  in  Somer- 
set county.  Me.  On  the  4th  day  of  July,  1900,  when  perform- 
ing the  duties  of  his  employment,  he  was  struck   by  one  of 

♦See  generally,  monograph  appended  to  Louisville  &  N.  R.  Co.  v. 
Hall  (Ky.),  8  R.  R.  R.  641,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  541. 


Vol  12  R  R  R— Vol  3S  Am  &  Eng  R  Cas.  N  S         47 

Withee  V,  Somenet  Traction  Co 

the  poles  erected  and  maintaiDed  by  the  company  for  sup- 
porting the  trolley  wires.  «r    ^. 

The  action  is  brongbt  to  recover  damages  for  injariea  he 
sastaiaed,  and  which  he  alleges  were  caused  by  the  negli- 
i^nce  of  his  employer,  the  defendant  corporation.  The 
verdict  was  for  the  plaintiff  for  the  sum  of  $1,472.08.  and  the 
defendant  brings  the  case  to  this  court  on  motion  for  a  new 
trial. 

The  jury  must  have  found,  first,  that  the  defendant  was 
guilty  of  negligence  in  reference  to  the  plaintiff  in  the  rela- 
tion of  master  and  servant;  second,  that  the  plaintiff  did  not 
assume  as  a  risk  incident  to  his  employment  the  special 
danger  of  being  hit  by  this  particular  pole  as  it  was  then 
located;  third,  that  the  plaintiff  did  not  contribute  to  the 
accident  by  failure  to  use  due  care. 

The  facts  upon  which  the  question  of  the  alleged  negligence 
of  the  defendant  depends  relate  to  two  elements  of  the  propo- 
sition. 

First,  as  to  the  location  and  other  conditions  of  the  trolley 
pole  relative  to  the  track  and  the  car  on  which  the  plaintiff 
was  serving  the  defendant  as  a  conductor. 

The  distance  from  the  inside  of  the  pole  to  the  outside  of 
the  rail  was  44i  inches,  and  to  the  outer  edge  of  the  running 
board  on  the  side  of  the  car  19  inches  less.  The  pole  inclined 
toward  the  track  6i  inches  at  the  height  of  the  plaintiff's  head 
as  he  stood  upon  the  running  board,  so  that  at  that  height 
the  handle  bars  on  the  posts  of  the  car  were  24  inches  from 
the  pole.  The  average  distance  from  the  rail  of  381  trolley 
poles  along  the  line  of  the  road  for  12  miles  was  about  59^ 
inches.  There  were  6  (or  possibly  9)  poles,  a  fence,  and 
trees,  making  18  objects  in  all  which  were  slightly  nearer  to 
the  rail  than  the  accident  pole;  but  they  were  either  vertical 
or  inclined  from  the  track,  so  that  at  the  height  of  the  con- 
ductor's head,  with  the  exception  of  one  pole  set  in  the  line 
of  trees,  this  one  was  nearest,  and  was  about  22  inches  nearer 
than  the  average.  An  object  at  this  height,  at  a  point  ver- 
tically above  the  outer  edge  of  the  running  board,  would  be 
within  19  inches  of  this  pole. 

Second.  The  other  facts  relate  to  the  nature  of  the  plain- 
tiff's service,  and  bear  upon  the  duty  which  the  Somerset 
Traction  Company  assumed  toward  its  servant,  the  plaintiff. 

The  seating  capacity  of  the  open  car  running  at  the  time 
of  the  accident  was  sufficient  for  about  so  passengers,  but  on 
this  day  there  were  from  9$  to  100.  They  were  received  on 
the  car  in  accordance  with  the  usual  custom  and  verbal  in- 
structions, as  appears  from  the  testimony  o(  the  plaintiff,  the 
motorman,  and  a  former  superintendent  of  the  company. 
In  consequence  of  the  crowded  condition  of  the  car,  passen- 
gers stood  upon  the  platforms  at  each  end  and  on  the  running 
boards  on  each  side. 

The  trolley  poles  were  placed  in   different  portions  of  the 
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road  on  alternate  sides,  but  the  greater  part  on  the  ^easterly 
side  of  the  track,  among  which  was  the  accident  pole.  In 
taking  the  fares,  which  was  one  of  the  important  duties  of 
the  conductor,  it  was  impossible  or  impracticable  when  the 
car  was  crowded,  as  on  this  occasion,  for  him  to  collect  them 
while  standing  on  the  side  opposite  the  passenger.  In  pass- 
ing along  the  running  board  for  that  purpose  it  was  necessary 
to  step  around  passengers  standing  upon  it,  and  to  rely  upon 
the  handle  bars  for  support. 

The  nearness  of  this  inclining  pole  to  the  head  of  the  con- 
ductor as  he  was  performing  this  duty  was  the  direct  cause  of 
the  injury,  and  whether  the  location  and  maintenance  of  the 
pole  in  its  position  constituted  a  failure  of  the  master  to 
provide  the  plaintiff  with  a  reasonably  safe  place  while  per- 
forming the  service  required  of  him  was  an  important  ques- 
tion in  issue. 

There  seemed  to  be  reasons  why  some  of  the  poles  were 
placed  nearer  than  the  average  distance.  For  example,  those 
within  the  line  of  trees  at  the  Clough  place  were  naturally 
located  at  the  same  distance  as  the  trees;  those  near  the 
bridge  at  the  same  distance  as  the  trestle;  and  those  at  the 
curves  might  properly  be  somewhat  nearer  than  the  ordinary 
distance,  because  the  car  inclined  away  from  thera.  But  no 
reason  or  explanation  is  given  why  the  trolley  pole  in  ques- 
tion and  those  immediately  north  and  south  were  set  nearer 
than  was  usual  along  the  electric  road. 

It  is  claimed  in  behalf  of  the  plaintifithat  the  company,  by 
locating  this  pole  and  allowing  it  to  remain  with  a  decided 
inclination  toward  its  cars,  fitted  with  running  boards  on 
which  passengers  were  not  only  permitted  but  invited  to  stand 
when  the  sitting  room  was  occupied,  made  it  unsafe  for  the 
conductor  as  he  passed  between  the  pole  and  passengers  in 
collecting  the  fares,  and  that  it  was  consequently  guilty  of 
negligence  '  n  reference  to  him  while  engaged  in  the  line  of 
bis  duty.  This  was  properly  submitted  to  the  jury  for  their 
determination. 

In  Nugent  v.  Boston,  Concord  &  Moatreal  Railroad,  8o 
Me.  62,  12  Atl.  797,  6  Am.  St.  Rep.  151,  a  brakeman,  in  pur- 
suance of  the  signal  for  setting  brakes,  was  rapidly  ascend- 
ing an  iron  ladder  on  the  side  of  a  box  car,  and  was  brought 
in  contact  with  the  end  of  the  depot  awning,  and  suffered 
injuries. 

In  his  action  against  the  company  he  recovered  a  verdict, 
and  upon  motion  for  a  new  trial  it  was  held  that  the  presid- 
ing justice  properly  submitted  to  the  jury  the  question  of  the 
defendant's  negligence,  and  that  of  the  plaintiff's  exercise 
of  ordinary  care,  and  the  law  court  declined  to  interpose 
and  set  the  verdict  aside. 

Illustrations  were  given  by  reference  to  similar  cases  show- 
ing that  fair-minded  men  may  reasonably  arrive  at  different 
conclusions  upon  admitted  facts.     Gibson  v.  Erie  Railway 
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Company,'  63  N.  Y.  44Q,  20  Am.  Rep.  $52;  Illinois  Central 
Railroad  Company  v.  Welch,  52  111.  183,  4  Am.  Rep.  593. 

These  cases  are  not  unlike  the  case  at  bar.  That  last  cited 
was  an  action  against  a  railroad  company  by  a  brakeman  for 
ifljaries  by  collision  with  a  projecting  awning  on  one  of  its 
station  houses;  and  it  was  held  that  the  danger  was  such  as 
might  well  escape  the  observation  of  a  person  who  had  been 
in  the  employ  of  the  defendant  for  a  long  period  of  time,  and 
that  the  company  was  liable  for  the  damages  sustained. 

The  next  proposition  to  be  considered  is  one  of  equal  im- 
portance. 

While,  by  the  well-established  rules  of  the  law  of  master 
and  servant,  the  master  is  under  an  implied  obligation  to 
furnish  and  maintain  for  the  servant  a  reasonably  safe  place 
for  the  performance  of  the  duties  required  and  reasonably 
safe  appliances  connected  with  the  business,  the  servant  is 
under  like  obligation  to  use  due  care  and  to  assume  all 
obvious  and  usual  risks  incident  to  his  employment. 

If  the  defect  was  an  obvious  one,  or  if  the  plaintiff  knew« 
or  by  the  exercise  of  ordinary  care  ought  to  have  known, 
that  this  pole  was  unusually  near  or  inclined  toward  the  track 
so  as  liable  to  hit  a  person  passing  another  on  the  running 
board  of  the  car,  the  danger  was  a  risk  which  he  assumed, 
and  he  could  not  recover  for  injuries  sustained  through  the 
negligence  of  the  defendant  in  reference  to  its  location  and 
continuance. 

In  Hall  V.  Wakefield  &  Stoneham  Street  Railway  Company. 
178  Mass.  98,  59  N.  E.  668,  a  conductor  stepping  around  a 
person  standing  on  the  running  board  of  the  car  came  in 
collision  with  a  tree.  It  was  held  that  the  tree  near  the  track 
was  a  permanent  condition  of  the  plaintiff's  employment, 
and  that  having  been  employed  for  some  time  he  took  the 
risk. 

In  Goldthwait  V.  Haverhill,  etc.,  Railway,  160  Mass.  554, 
36  N.  E.  486,  the  plaintiff,  while  employed  in  its  cai  house  by 
the  defendant,  was  injured  by  having  his  leg  caught  between 
the  running  boards  of  two  open  cars.  Barker,  J.,  says:  ''It 
[the  danger]  was  not  only  incident  to  his  employment,  but 
so  obviously  incident  that  he  must  be  presumed  to  have  known 
and  appreciated  it,  and  must  be  held  to  have  accepted  as  one 
of  the  risks  of  his  employment  the  danger  of  injury  to  him- 
self by  being  caught  between  cars  swinging  towards  each 
other  on  the  tracks  at  the  entrance  of  the  carhouse."  Love- 
joy  v.  Boston  &  Lowell  Railroad,  125  Mass,  79,  28  Am.  Rep. 
206. 

In  Ryan  v.  New  York,  etc..  Railroad,  169  Mass.  267,  47  N. 
E.  877,  the  plaintiff,  descending  from  a  moving  freight  car 
in  the  discharge  of  his  duties  as  brakeman,  was  injured  by 
coming  in  contact  with  a  fence  3  feet  and  gi  inches  from  the 
nearest  rail  of  the  track.  Holmes,  J.,  says:  ''The  fence 
which  the  plaintiff  struck  was  a  permanent  visible  structure, 

12J(R 
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and  under  our  decisions  (Mass.)  did  not  constitute  one  of 
those  unusual  dangers  to  which  an  employee  who  has  not 
taken  the  risk  of  them  with  actual  knowledge  of  their  exist- 
ence has  a  right  to  assume  that  he  will  not  be  exposed  by 
entering  an  employment." 

In  Ladd  v.  Brockton  Street  Railway  Company.  i8o  Mass. 
454,  62  N.  E.  730,  in  some  particulars  closely  resembling  the 
case  under  consideration,  the  plaintiff,  while  engaged  in  learn- 
ing the  duties  of  a  street  car  conductor  in  the  defendant's 
employment,  and  having  had  experience  on  other  roads  and 
being  familiar  with  the  general  duties,  was  struck  while 
standing  on  the  running  board  of  a  moving  car  by  a  trolley 
post  and  injured.  The  post  by  which  he  was  struck  was  one 
of  several  along  the  same  side  of  the  track,  and  about  equally 
distant  therefrom,  but  there  was  no  evidence  that  they  were 
unusually  near  the  track.  It  was  held  that  the  plaintiff  as- 
sumed the  risk,  and  upon  entering  the  employment  of  the 
defendant  he  must  be  held  to  have  contracted  with  reference 
to  the  existing  arrangement  of  the  track  and  trolley  posts. 

The  plaintiff  in  this  case  had  been  employed  for  four  years 
by  the  company  either  as  motorman  or  conductor,  and  had 
previously  been  engaged  in  setting  trolly  poles,  some  of  them 
being  the  identical  ones  which  are  located  at  no  greater  dis- 
tance from  the  track  than  the  pole  in  question. 

He  testifies  that  the  rule  for  locating  the  poles  was  that 
the  distance  from  the  center  of  the  poles  to  the  center  of  the 
track  should  be  eight  feet,  and  that  he  did  not  know  that 
there  was  any  deviation  except  in  a  few  instances  where  be 
had  observed  that  the  track  was  moved  toward  one  side  of 
the  true  location,  so  that  the  center  stakes  were  not  equi-dis- 
tant  from  the  rails.  The  poles  within  the  line  of  trees  at  the 
Clough  place  were  known  to  him  to  be  nearer  the  track  than 
the  usual  distance;  but  these  were  always  kept  in  mind  by 
his  observance  of  the  requirement  of  the  superintendent  that 
passengers  should  be  warned  to  avoid  being  struck  by  them; 
no  instruction  had  been  given  him  in  reference  to  this  pole; 
no  notice  that  it  was  dangerously  near  the  track,  and  he  did 
not  know  the  fact  before  the  accident. 

There  is  in  the  case  the  testimony  of  one  witness  which 
tends  to  show  that  the  plaintiff  did  know  this,  because,  as  he 
states,  the  conductor  cautioned  the  passengers  to  look  out  for 
the  pole  immediately  before  he  was  himself  struck  by  it. 
And  two  other  witnesses  testify  to  the  warning  given  by  him, 
but  not  so  definitely  as  to  the  words,  time,  or  place  as  neces- 
sarily to  conflict  with  the  plaintiff's  testimony  that  he  gave 
no  warning  as  to  poles,  but  that  he  did  so  as  to  the  trees. 

It  is  contended  by  the  defendant  that,  while  the  plaintiff 
may  not  have  appreciated  or  actually  known  the  danger,  his 
obliviousness  to  so  obvious  an  object  of  peril  to  himself, 
which  he  had  passed  thousands  of  times — several  times  daily 
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—was  more  than  want  of  ordinary  care,  which  he  was  bound 
to  use;  it  was  gross  carelessness. 

Bat  his  explanation  is  that  its  proximity  to  the  track  was 
not  apparent  by  reason  oi  any  marked  contrast  with  the 
position  of  other  poles  north  and  south  of  it,  as  it  was  in 
alignment  with  them ;  that  he  had  occasion  to  collect  fares 
Dsaally  at  points  at  some  distance  from  it,  and  had  not  nec- 
essarily passed  it  while  standing  on  the  running  board,  so 
as  to  be  made  conscious  of  its  unusual  nearness  to  the  car; 
and  that  when  not  occupied  with  taking  fares  his  place  was 
in  the  center  of  the  rear  platform,  and  while  he  had  been 
eoiployed  as  motorman  he  stood  in  the  center  of  the  front 
platform,  places  not  favorable  for  detecting  or  noticing  such 
a  defect.  Also,  in  this  connection,  it  is  a  relevant  fact  that 
the  motorman  and  former  superintendent,  men  presumably 
observant  and  watchful,  having  the  same  opportunity  and 
owing  the  same  duty  to  the  company,  failed  to  observe  this 
particular  pole  before  the  accident. 

Affirmative  proof  that  the  plaintiff  did  not  fail  to  exercise 
the  legal  standard  of  care  is  required. 

In  his  testimony,  in  addition  to  the  facts  and  circumstances 
already  referred  to,  he  states  that  two  passengers  were  taken 
onto  the  east  side  of^  the  car  and  stood  upon  the  lunning 
board.  He  had  previously  collected  all  the  other  fares,  and 
for  the  purpose  of  collecting  the  fares  of  these  passengers  he 
was  in  the  act  of  passing  around  one  or  two  persons  holding 
onto  the  handle  bars  with  both  hands,  in  the  same  manner  as 
he  had  been  accustomed  to  do,  when  he  was  brought  in  con- 
tact with  the  trolley  pole.  If  his  testimony  is  true,  it  was 
the  usual  course  in  collecting  fares  when  the  car  was  crowded, 
and  he  would  have  been  as  free  from  danger  as  when  collect- 
ing fares  on  the  opposite  side  of  the  car  but  for  the  improper 
location  and  maintenance  of  this  trolley  pole.  But  the  testi- 
mony of  a  passenger  on  the  car  at  the  time  tends  to  show 
that  the  plaintiff  was  qegligent.  He  states  that,  in  passing 
the  witness  on  the  running  board,  the  conductor,  instead  of 
holding  to  the  handle  bars,  held  to  the  arm  of  the  witness. 
This  the  plaintiff  denies.  Their  testimony  is  apparently  in 
conflict,  but  is  not  so  necessarily.  The  plaintiff's  left  hand 
must  have  been  released  from  the  handle  bar  in  passing  the 
witness,  and  may  have  involuntarily  pressed  against  or 
grasped  his  arm. 

We  think  the  principle  of  Nugent  v.  Boston,  Concord  & 
Montreal  Railroad,  supra,  applies  to  this  case,  and  that  it  was 
for  the  jury  to  determine  the  question  of  negligence  and  due 
care;  and,  although  we  might  upon  the  evidence  as  reported 
have  reached  a  different  conclusion  on  some  or  all  of  the 
propositions  involved,  it  is  to  be  considered  that  the  jury  had 
the  opportunity,  which  we  have  not  had,  to  view  the  place 
of  the  accident,  to  observe  the  poles  and  other  objects  called 
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to  their  attention,  and  to  see  the  witnesses  when  testify- 
ing. 

And  a  careful  review  of  the  case  does  not  show  such  obvious 
want  of  a  preponderance  of  the  evidence  in  favor  of  the  plain- 
tiff as  indicates  that  the  jury  were  improperly  influenced  or 
failed  to  observe  the  rules  given  them  by  the  court,  nor  that 
the  damages  are  excessive. 

Motion  overruled. 


ALABAMA  &  V.  RY.  CO.  v.  iETNA  INS.  CO. 
SAME  V.  SCHLENKER. 
(Supreme  Court  of  Mississippi,  Nov.  23,  1903.) 

[35  So.  Rep.  304.] 

Fires — Contributory  Negligence. — In  an  action  against  a  railroad 
company  for  the  negligent  burning  of  cotton,  contributory  negli- 
gence is  not  shown  by  proof  of  storing  the  cotton  on  a  vacant  lot,  in 
rows,  tier  above  tier,  with  a  gangway  between  the  rows,  70  or  80 
feet  from  the  railroad  track,  tarpaulins  being  spread  over  the  cotton, 
but  leaving  part  of  it,  near  the  ground,  unprotected  by  them. 

Same — Evidence — Sparks  from  Other  Engines.*  —  In  an  action 
against  a  railroad  company  for  damages  for  the  negligent  burning 
of  cotton,  claimed  to  have  been  set  on  fire  by  sparks  from  certain  of 
its  engines,  it  is  proper  to  admit  evidence  of  the  emission  of  sparks 
from  other  engines  before  and  after  the  passing  of  the  engines, 
which  are  claimed  to  have  caused  the  fire. 

Appeal  from  Circuit  Court,  Warren  County ;  Geo.  Ander- 
son, Judge. 

Action  by  the  ^Etna  Insurance  Company  and  by  D.  J. 
Schlenker  against  the  Alabama  &  Vicksburg  Railway  Com- 
pany. From  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

In  January,  1903,  some  cotton  belonging  to  the  Mayer 
Cotton  Company  was  destroyed  by  fire.  It  was  insured  by 
the  iiEtna  Insurance  Company,  and  it  paid  the  loss,  and  took 
an  assignment  of  the  owner's  rights  on  account  of  the  loss. 
This  suit  is  brought  by  the  insurance  company  to  recover 
the  amount  so  paid,  alleging  that  the  fire  was  caused  by  the 
negligent  emission  of  sparks  from  defendant's  locomotives. 
It  was  shown  in  evidence  that  the  cotton  was  in  the  hands  of 
a  compress  company,  and  was  stored  by  it  in  a  vacant  lot  on 
the  east  side  of  defendant's  railroad  tracks  in  Vicksburg, 
Miss.,  known  as  the ''Hospital  Lot,"  about  70  or  80  feet  from 
the  track;  that  the  cotton  was  in  rows,  tier  above  tier,  with 
A  gangway  between  the  rows;  that  tarpaulins  were  spread 
over  the  cotton,  that  reached  down  nearly  to  the  ground, 
but  left  part  of  the  cotton  near  the  ground  unprotected  by 
them;  that  the  grade   along  by  the   lot  is  considerable;  that 

♦See  foot-note  appended  to  Black  v.  Minneapolis  &  St.  L.  R.  Co. 
(Iowa),  9  R.  R.  R.  211,  32  Am.  &  Eng.  R.  Cas.,  N.  S..  211. 
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JQSt  before  the  fire  which  destroyed  the  cotton  three  of  de- 
fendant's locomotives  passed,  going  I2  or  is  miles  per  hour; 
that  there  was  a  high  wind  blowing  from  west  to  east — to- 
wards the  hospital  lot  from  the  railroad  track — and  it  was 
very  dry.  There  was  some  evidence,  introduced  by  plaintiff 
over  objection  of  defendant,  showing  the  emission  of  sparks 
just  before  and  just  after  the  fire  by  other  engines  than  the 
ones  claimed  to  have  set  out  the  fire.  The  court  refused  the 
following  instructions  asked  for  by  defendant:  *' Fourth. 
The  court  instructs  the  jury  for  defendant  that,  as  the  com- 
press company  placed  this  cotton  in  an  open  lot  in  close 
proximity  to  the  railroad  track,  extra  care  of  said  cotton  was 
demanded,  and  it  devolved  upon  the  compress  company  to 
show  increased  vigilance,  and,  if  the  said  compress  company 
failed  to  exercise  said  extra  care  or  show  said  increased  vig- 
ilance, and  the  engine  was  properly  equipped  and  managed, 
then  the  loss,  if  any,  must  fall  upon  the  plaintiff,  and  the 
jury  must  find  for  the  defendant."  ''Sixth.  The  court  in- 
structs the  jury  for  defendant,  if  the  owner  of  property  ad- 
jacent to  a  railroad  has  been  careless  or  imprudent  in  the 
management  of  his  property  with  reference  to  a  possibility 
of  a  fire,  the  railroad  company  is  not  liable." 

McWillie  &  Thompson,  for  appellant. 
McLaurin,  Armistead  &  Brien  and  Catchings  &  Catchings, 
for  appellees. 

WHITFIELD,  C.  J.  These  two  cases  are  submitted  to- 
gether, as  they  depend  upon  the  same  state  of  facts.  We  do 
not  think  any  of  the  objections  made  by  appellant  worthy  of 
serious  consideration  except  these  two:  First,  that  the  com- 
press company  was  guilty  of  contributory  negligence  in 
placing  the  cotton  where  it  was;  and,  second,  that  it  was 
error  to  have  admitted  testimony  showing  the  emission  of 
sparks  just  before  and  just  after  the  fire  in  question,  by  other 
engines  than  the  three  which  appellant  claims  must  have  set 
out  the  fire.  In  respect  to  the  first  proposition,  counsel  for 
appellant  say  in  their  brief:  ''We  are  not  insisting  that  the 
act  of  so  placing  the  cotton  was  negligence  per  se,  nor,  at 
present,  that  the  question  of  whether  or  not  the  act  of 
so  placnig  it  constituted  negligence  should  have  been  suIh 
mitted  to  the  jury,  but  that  the  question  of  whether  or  not 
proper  precautions  were  taken  to  guard  against  the  recog- 
nized danger  should  have  been  submitted  to  the  jury."  But 
their  citation  of  authorities  and  argument  are  almost  wholly 
addressed  to  the  purpose  of  showing  that  it  was  contributory 
negligence  on  the  part  of  the  compress  company  to  store  this 
cotton  in  its  own  lot  in  the  usual  and  ordinary  way,  some 
90  feet  from  the  railroad  track.  So  far  as  proper  precautions 
are  concerned,  we  think  the  testimony  abundantly  shows  the 
taking  of  all  proper  precaution  by  the  compress  company. 
So  far  as  the  contention  that  it  was  contributory  negligence 
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on  the  part  of  the  compress  company  as  to  where  the  cotton 
was  placed  is  concerned,  it  is  sufficient  to  say  that  this  was 
disposed  of  by  the  case  of  Home  Ins.  Co.  v.  Railway  Co.,  70 
Miss.  134,  12  South.  159.  The  sharp  conflict  in  authorities 
on  this  subject  was  recognized  in  that  case,  and  this  court, 
upon  the  fullest  consideration,  aligned  itself  with  those 
which  hold  ''that  one  who  uses  his  land  in  a  natural  and 
ordinary  way,  for  purposes  for  which  it  is  suited,  is  not  re- 
quired to  anticipate  negligence  by  the  adjacent  railway  com- 
pany; and  his  failure  so  to  manage  his  business  as  to  protect 
his  property  from  loss  against  such  negligence  is  not  contrib- 
utory negligence  on  his  part.''  As  said  by  Chief  Justice 
Beasley  in  the  case  of  Salmon  v.  Delaware  Railroad  Com- 
pany, 38  N.  J.  Law,  St  20  Am.  Rep.  356:  ''No  support  in 
any  of  these  authorities  can  be  found  for  the  assumption  that, 
if  a  landowner  places  his  stacks  of  grain  or  hay  on  the  con- 
fines of  his  land,  that  thereby,  in  a  legal  point  of  view,  he 
becomes  a  contributor  to  a  fire  occasioned  by  negligence  on 
the  land  of  his  neighbor.  By  such  an  act,  it  is  true,  he 
takes  the  risk  of  the  consequences  of  an  accidental  fire  on  the 
continguous  premises,  but  not  of  a  neglect  which  he  can  be 
called  upon  either  to  anticipate  or  to  guard  against."  The 
principle  is  that  where  one  is  making  that  use  of  his  property 
for  which  it  was  intended,  and  is  so  using  it  in  the  way  in 
which  it  would  usually  and  ordinarily  be  used  for  that  pur- 
pose, he  is  strictly  in  the  exercise  of  a  legal  right — merely 
asserting  a  legal  dominion  over  his  own;  and  that,  per  conse- 
quence, contributory  negligence  is  not  legally  predicable  of 
that  sort  of  use  of  his  property.  An  act,  to  constitute  con- 
tributory negligence,  must  be  an  act,  as  to  place  and  time 
and  circumstances,  illegal  in  its  nature;  and  it  is  a  mere  con- 
fusion of  thought  to  characterize  as  contributory  negligence 
the  use  of  one's  own  property  in  a  purely  legal  way.  It  is 
not  that  the  doctrine  of  contributory  negligence  in  the  field 
of  its  proper  operation  is  at  all  infringed;  but  that  that  doc- 
trine has  no  field  for  operation  in  the  conditon  of  facts  stated. 
It  might  have  been  sufficient  to  say  that  the  case  of  Railway 
Co.  V.  Fried,  81  Miss.  314,  33  South.  74,  distinctly  reaffirmes 
the  doctrine  of  Miss.  Home  Ins.  Co.  v.  Railway,  supra. 
Justice  Terrel,  speaking  for  the  court,  said:  "It  merely  puts 
upon  the  owners  the  risks  arising  from  the  nonnegligent  use 
of  its  railroad  by  the  company  operating  on  the  track,  and 
nothing  more.  The  company  itself  is  under  a  duty  of  not 
exposing  the  prQperty  upon  the  adjacent  lots  to  the  risk  of 
fire  arising  from  the  negligent  operation  of  its  engines." 
And  it  is  insisted  lastly  by  counsel  for  appellant  that  the 
Fried  Case  decided  in  the  next  two  sentences  that  the  court 
should  have  submitted  to  the  jury  whether  the  very  use  of  the 
compress  company's  own  property  in  the  usual  and  ordinary 
way  for  the  purpose  for  which  it  was  suited,  which  the  court 
had  just  said  could  not  present  a  case  in  which  contributory 
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negligence  could  be  charged  against  the  compress  company, 
constitated  or  not  contributory  negligence.  This  would  put 
the  court  in  an  inconsistent  attitude.  Manifestly,  the  court 
had  just  decided  in  the  language  which  we  have  quoted  that, 
if  the  compress  company  was  merely  using  its  lot  for  the 
storage  of  cotton  in  the  usual  and  ordinary  way — the  way 
suited  to  its  use  as  a  cotton  storage  lot — then  it  was  legally 
impossible  that  in  such  use  it  could  be  guilty  of  contributory 
negligence,  within  the  proper  understandiug  of  what  con- 
tributory negligence  is.  Of  course,  having  decided  just  that 
thing,  the  court  did  not  mean  by  the  inadvertent  expression 
in  the  opinion  that  the  question  of  contributory  negligence 
was  left  by  the  learned  judge  to  the  jury,  to  reverse  its  pre- 
vious declaration.  It  was  not  so  left  to  the  jury.  What  was 
meant — as  shown  by  the  last  two  clauses  of  the  second 
paragraph  of  the  opinion,  taken  in  connection  with  the 
declaration  just  mentioned  in  the  foregoing  part  of  the  second 
paragraph — was  simply  this:  that  the  question  whether  the 
compress  company  was  guilty  of  contributory  negligence  in 
the  use  of  its  lot  by  using  it  in  a  way  not  usual  and  not  ordi- 
nary, a  way  not  suitable  for  proper  cotton  storage  thereon, 
should  have  been  left  to  the  jury.  In  other  words,  all  that 
was  meant  to  be  said  was  that  it  was  for  the  jury  to  say  whether 
the  compress  company  was  devoting  its  lot  to  an  improper 
use  in  putting  cotton  there — whether  the  storage  of  cotton  on 
that  lot  was  an  improper  use  to  put  that  lot  to — one  not 
usual  or  ordinary.  It  would  be  a  question  of  fact  whether  the 
lot  was  suitable  for  cotton  storage,  and  whether  the  storage 
of  cotton  thereon  was  a  usual  and  ordinary  use  of  the  lot;  and 
that  might  have  presented  for  the  jury  a  question  of  contrib- 
utory negligence  or  not.  But  it  was  not  meant  (granting  that 
the  lot  was  suitable  for  cotton  storage,  and  granting  that 
such  use  of  the  lot  was  a  usual  and  ordinary  use)  that  any 
question  of  contributory  negligence  could  arise  to  be  sub- 
mitted to  the  jury.  It  was  simply  one  of  those  inadvertent 
expressions  thrown  off  by  the  judge  writing  the  opinion  cur- 
rente  calamo,  but  not  one  which  ought  to  have  been  misun- 
derstood in  view  of  the  plain  declaration  of  said  paragraph  2 
of  said  opinion  affirming  the  doctrine  of  the  Miss.  Home  Ins. 
Co. 

As  to  the  second  proposition.  It  is  distinctlv  held  by  the 
Supreme  Court  of  the  United  States  in  Grand  Trunk  Railway 
Co.  V.  Richardson,  91  U.  S.  470,  23  L.  Ed.,  at  page  362, 
that  it  is  competent  to  prove  the  emission  of  sparks  capable 
of  setting  out  fire  before  and  after  the  fire  was  set  out,  and 
about  that  time,  without  identifying  the  particular  engine 
which  set  out  the  fire  in  a  particular  case.  That  court  on 
that  subject  says:  ''The  third  assignment  of  error  is  that 
plaintiffs  were  allowed  to  prove,  notwithstanding  objections 
by  the  defendant,  that  at  various  times  during  the  same  sum- 
mer before  the  fire  occurred  some  of  the  defendant's  locomo- 
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lives  scattered  fire  when  going  past  the  mill  and  bridge, 
without  showing  that  either  of  those  which  the  plaintiffs 
claimed  communicated  the  fire  was  among  the  number,  and 
without  showing  that  the  locomotives  were  similar  in  their 
make,  their  state  of  repair,  or  management  to  those  claimed 
to  have  caused  the  fire  complained  of.  The  evidence  was 
admitted  after  the  defendant's  case  had  closed.  But,  whether 
It  was  strictly  rebutting  or  not,  if  it  tended  to  prove  the 
plaintiff's  case,  its  admission  as  rebutting  was  within  the  dis- 
cretion of  the  court  below,  and  not  reviewable  here.  The 
question,  therefore,  is  whether  it  tended  in  any  degree  to 
show  that  the  burning  of  the  bridge,  and  the  consequent  de- 
struction of  the  plaintiff's  property,  were  caused  by  any  of 
the  defendant's  locomotives.  The  question  has  often  been 
considered  by  the  courts  in  this  country  and  in  England; 
and  such  evidence  has,  we  think,  been  generally  held  admis- 
sible, as  tending  to  prove  the  possibility,  and  a  consequent 
probability,  that  some  locomotive  caused  the  fire,  and  as 
tending  to  show  a  negligent  habit  of  the  officers  and  agents 
of  the  railroad  company.  Piggot  v.  R.  R.  Co.,  3  M.  G.  &  S. 
229;  Sheldon  V.  R.  R.  Co.,  14  N.  Y.  218,  67  Am.  Dec.  155; 
Field  V.  R.  R.  Co.,  32  N.  Y.  339;  Webb  v.  R.  R.  Co.,  49  N. 
Y.  420,  10  Am.  Rep.  389;  Cleveland  v.  R.  R.  Co.,  42  Vt.  449; 
R.  R.  Co.  V.  Williams,  44  III.  176;  Smith  v.  R.  R.  Co.,  10 
R.  I.  22;  Longabaugh  v.  R.  R.,  9  Nev.  271.  There  are,  it  is 
true,  some  cases  that  seem  to  have  asserted  the  opposite  rule. 
It  is,  of  course,  in  direct  evidence,  if  it  be  evidence  at  all. 
In  this  case  it  was  proved  that  engines  run  by  the  defendant 
had  crossed  the  bridge  not  long  before  it  took  fire.  The  par- 
ticular engines  were  not  identified,  but  their  crossing  raised 
at  least  some  probability,  in  the  absence  of  proof  of  any 
known  cause,  that  they  caused  the  fire;  and  it  seems  to  us 
that  under  the  circumstances  this  probability  was  strength- 
ened by  the  fact  that  some  engines  of  the  same  defendant 
at  other  times  during  the  same  season  had  scattered  fire  dur- 
ing their  passage."  It  will  be  observed  that  such  testimony 
is  held  to  be  competent  on  the  ground  that,  though  it  is  not 
direct  evidence,  it  nevertheless  does  tend  to  prove  the  possi- 
bility, and  the  consequent  probability,  that  some  locomotive 
caused  the  fire,  and  that  it  further  tends  to  show  a  negligent 
habit  of  the  officers  and  agents  of  the  railroad  company.  It 
will  be  further  observed  that  the  United  States  Supreme 
Court  in  this  case  admits  that  there  are  authorities  to  the 
contrary,  but  states  that  the  conclusion  it  reached  was  the  one 
sustained  by  the  weight  of  authority  in  this  country  and  in 
England.  In  the  valuable  note  to  this  case  there  is  the  most 
abundent  citation  of  authorities  on  all  related  propositions, 
and  on  this  particular  proposition  it  is  laid  down  as  settled 
that  such  evidence  is  competent.  See  cited,  amongst  many 
other  authorities,  Henry  v.  R.  R.  Co.,  50  Cal.  176;  Smith  v. 
R.  R.  Co.,  10  R.  I.  22;  Annapolis  &E.  R.  R.   Co.  v.  Gantt, 
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39  Md.  11$;  Cleveland  v.  G.  T.  R.  R.  Co.,  42  Vt  449.  And, 
iodeedy  it  is  pointed  ont  in  this  note  that,  in  order  to  raise  a 
case  of  negligence  by  destruction  by  fire  of  property  adjacent 
to  a  railroad  in  New  York  it  is  required  to  show  by  additional 
proof  ''that  defendant's  engines  had  at  other  times  before 
or  after  the  burning  set  out  other  fires";  thus,  of  course, 
recognizing  the  competency  of  such  proof.  This  general 
rale  we  understand  to  be  settled  in  the  Trihette  Case,  in  71 
Miss.,  at  pages  228-231,  13  South.  901.  In  that  case  the 
court  held  competent  the  testimony  of  Lewis  Harvey  for  the 
plaintifi  to  the  effect  ''that  about  three  miles  north  of  Terry 
he  saw  on  a  clear  sunshiny  day  plenty  of  spirks  flying  from 
the  engine,  and  firing  grass  beyond  the  railroad's  right  of 
way."  This  testimony  was  offered  to  show  a  setting  out  of 
fire  three  miles  from  the  place  where  the  fire  occurred.  As 
said  by  Justice  Woods  in  that  case:  "It  does  not  at  all  mili- 
tate against  this  view  that  appellant  is  unable  to  say  which 
of  the  two  engines  was  the  cause  of  the  fire.  It  is  not  of  vital 
importance  to  establish  what  engine  did  the  work.  The 
essential  inquiry  is,  did  an  engine  of  appellee  cause  the  con- 
flagration?" We  think  the  rule  stated  by  the  Supreme  Court 
of  the  United  States  is  the  sound  rule  on  this  point.  Besides, 
there  was  no  identification  in  this  case  of  any  engine  as  being 
the  one  ^hich  set  out  the  fire. 
Affirmed. 


LOUISVILLE  &  N.  R.  CO.  v,  SHORT. 
(Supreme  Court  of  Tennessee,  May  17,  1903.) 

[77  S.  W.  Rep.  936.] 

Fires  Set  by  LocomotiveB — Evidence — Other  Fires.* — In  an  action 
against  a  railroad  for  fire  caused  by  sparks  from  one  of  defendant's 
locomotives,  evidence  of  the  setting  of  other  fires  by  other  locomo- 
tives is  competent,  it  appearing  that  the  other  locomotives  were  of 
similar  construction  to  the  one  in  question. 

Same— Contributory  Negligence. — In  an  action  against  a  railroad 
for  the  destruction  of  a  bale  of  cotton  caused  by  sparks  from  one  of 
defendant's  locomtives,  plaintiff  cannot  be  regarded  as  guilty  of  con- 
tributory negligence  because  of  having  placed  his  cotton  on  an  open 
platform  50  feet  from  the  main  track  of  the  railroad. 

Appeal  from  Circuit  Court,  Haywood  County;  Jno.  R. 
Bond,  Judge. 

Action  by  L.  M.  Short  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  in  favor  of  plaintifi,  and 
defendant  brings  error.     Reversed. 

J.  W.  E.  Moore,  for  plaintifi  in*  error. 
C.  S.  Walker,  H.   J.  Livingston,  and   Byars  &   Dixon,  for 
defendant  in  error. 

*See  foot-note  appended  to  Mills  v.  Louisville  &  N.  R.  Co.  (Ky.), 
9  R.  R.  R.  409,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  409,  where  all  the 
preceding  authorities  in  this  series  are  collected  or  referred  to. 
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NEIL,  J.  This  action  was  brought  in  the  court  be 
recover  the  value  of  a  bale  of  cotton  belonging  to  t 
fendant  in  error,  alleged  to  have  been  ignited  and  ^  des 
by  sparks  from  one  of  the  plaintiff  in  error's  engines 
the  cotton  was  stored  on  an  open  platform  near  the 

Numerous  errors  have  been  assigned  by   the  plain 
error,  all  of  which  have  been  considered  and  disposed 
only  two  of  them  will  be  noticed  in  this  opinion. 

The  first  of  these  arises  upon  the  action  of  his  hon 
circuit  judge,  in  his  rulings  upon  certain  testimony  • 
b'y  the  defendant  in  error  concerning  other  fires  than  t 
which  was  the  occasion  of  the  present  suit. 

The  fire  occurred  March  13,  1901.  There  was  test 
tending  to  show  that  all  the  engines  of  plaintifi  in  er 
1901  and  thereafter,  were  constructed  in  the  same  n 
in  respect  of  spark  arresters.  There  was  no  test 
tending  to  show  a  like  construction  prior  to  1901. 

The  defendant  in  error,  over  the  objection  of  plaim 
error,  was  allowed  to  prove  the  following  points,  whi< 
sake  of    noting  the  objections,   are  thus    numbered, 
(i)  By  J.  L.  Livingston,  that  about  one  year  before  t 
in  question  another  fire  was  set  out  by  one  of  the   plaii 
error's  engines;  (2)  by  the  witness  Arthur  Dulin,  that 
or  two  before  the  fire  in  question  the  plaintiff  in  error  I 
one  of  its  engines  set  out  another  fire;  (3)  by  Andrew 
that  it  set  out  a  fire  by  one  of  its  engines  nine  or  ten  n 
after  the  fire  in  question;  (4)  by  A.  H.  Cromwell,  that 
out  a  fire  about  three  months  after  the  date  referred  to; 
the  same  witness,   another  fire  about  five  months 

(6)  by    Arthur  Dulin,  a  fire  about  nine  months  afterv 

(7)  by  the  same  witness,  another  fire  about  ten  months 
wards;  (8)  and  by  James  Tipton,  another  fire  abou 
months  after  the  said  fire  in  question. 

It  is  insisted  that  the  testimony  was  irrelevant. 

We  are  of  opinion  that  the  objections  which  we 
marked  i  and  2.  respectively,  should  have  been  sust£ 
and  that  those  which  we  have  marked  3  and  8,  incl 
were  properly  overruled. 

We  sustain  numbers  i  and  2  because  these  fires  hap] 
so  long  a  time  before  the  fire  in  question  that  they  d 
tend  to  throw  any  light  upon  the  inquiry  whether  tfa( 
was  set  out  by  plaintiff  in  error,  or  (assuming  that  the  1 
question  was  set  out  by  the  plaintiff  in  error)  they  d( 
throw  any  light  uoon  the  inquiry  as  to  whether  plaint 
error  was  guilty  of  negligence  in  setting  out  that  fire; 
appearing  in  the  testimony  that  prior  to  1901  the  engii 
plaintiff  in  error  were,  in  respect  of  sparks  arresters, 
structed  in  the  same  manner  in  which  they  were  coostr 
during  that  year,  or  a  similar  manner,  and  it  appearir 
the  testimony  that  prior  to  1901  (although  how  far  pri 
not  shown)  a  different  pattern  of  spark  arrester,  the 
mond,  was  in  use  by  plaintiff  in  error. 


Vol  12  R  R  R— Vol  3S  Am  &  Eng  R  Cas.  N  S         59 

Loaisville  &  N.  R.  Co.  v.  Short 

We  overrule  the  objections  which  we  have  marked  3  and 
8,  inclusive,  because,  inasmuch  as  it  appears  in  the  testi- 
mony that  during  the  year  1901  and  afterwards  all  of  the 
engines  of  plaintiff  in  error  were  of  the  same  pattern  in 
respect  of  sparks  arresters,  proof  of  other  fires  set  out  by 
plaintifi  in  error,  by  its  engines,  does  tend  to  show,  if  not  that 
the  fire  in  question  was  set  out  by  plaintifi  in  error,  yet 
that  the  said  plaintiff  in  error  was  guilty  of  negligence  in  so 
doing,  when  the  fact  is  otherwise  proven  that  the  fire  in 
question  was  set  out  by  it. 

A  great  many  authorities  refer  to  such  testimony  as  proper 
— that  is,  testimony  as  to  other  fires — when  such  fires  occurred 
''at  or  about"  the  time  of  the  fire  under  examination.  Some 
of  these  authorities  say  ''within  a  few  weeks"  before  or  after; 
others  speak  of  the  time  as  "during  the  same  summer." 

We  shall  not  undertake  to  examine  in  detail  the  authorities 
upon  this  subject,  nor  attempt  to  reconcile  them  where  they 
conflict.  Had  we  time  for  such  an  inquiry,  no  really  useful 
purpose  could  be  served  by  it. 

No  rule  has  been  established  in  this  state.  It  does  not  seem 
unreasonable,  however,  to  hold  that  proof  of  other  fires  set 
out  by  the  company's  engines  of  similar  construction  along 
its  line  throws  light  upon  the  inquiry  as  to  whether  the  said 
company  was  guilty  of  negligence  in  setting  out  the  fire  in 
question,  as  showing  either  an  improper  construction  of 
its  engines  or  a  negligent  operation  of  them. 

Assuming  this  to  be  true,  we  are  unable  to  see  why  the 
time  should  be  confined  to  "a  few  weeks"  or  "the  same  sum- 
mer." We  do  not  undertake  to  fix  any  definite  time,  or  to 
announce  a  hard  and  fast  rule,  but  we  are  of  the  opinion  that 
ten  months'  time  is  not  too  long. 

This  conclusion  is  supported,  in  a  general  way.  by  L.  & 
N.  R.  R.  Co.  v.  Malone,  109  Ala.  509,  20  South.  33,  wherein 
it  was  held  that  upon  the  defendant  introducing  testimony 
tending  to  show  that  its  engines  were  of  a  special  construc- 
tion, and  that  sparks  could  not  escape  from  them,  and  reach 
neighboring  property,  and  had  been  so  constructed  and  used 
for  more  than  a  year,  the  plaintifi  might  introduce  testimony 
covering  the  same  period,  and  showing  that  during  that  time 
other  fires  had  been  set  out  by  the  defendant's  engines.  109 
Ala.  511,  519,  20  South.  34,  37. 

It  is  also  supported,  in  a  general  way,  by  Hoyt  v.  Jefiers, 
30  Mich.  181,  wherein  it  was  held  that  proof  of  other  fires 
might  cover  a  considerable  time,  upon  its  being  shown  that 
the  (in  that  case)  chimney  had  during  the  time  covered  been 
in  substantially  the  same  condition  as  to  the  emission  of 
sparks.     Id.  186,  189,  190. 

It  is  insisted  by  plaintifi  in  error  that  the  engine  that 
caused  the  injury  in  this  case  was  identified.  But  the  record 
does  not  sustain  this  contention.  At  most,  it  was  shown 
that  it  was  one  or  the  other  of  two  engines  that  scattered 
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the  fire,  but  which  of  the  two  did  so  the  testimony  does  not 
show.  Hence  the  rule  insisted  upon — as  to  the  correctness 
of  which  we  express  no  opinion — to  the  efiect  that  proof  of 
other  fires  by  other  engines  cannot  be  allowed  where  the 
particular  engine  is  identified,  does  not  apply.  Railroad 
Company  v.  Richardson.  91  U.  S.  454,  23  L.  Ed.  356. 

Another  assignment  of  error  was  filed  raising  the  point 
that  the  defendant  in  error  was  guilty  of  contributory  negli- 
gence in  placing  his  cotton  upon  an  open  platform  so  near 
to  the  railroad— 50  feet  from  the  main  track — and  that  for 
this  reason  there  should  have  been  no  recovery.  The  point 
arose  upon  certain  testimony  ofiered  by  the  plaintiff  in  error 
and  excluded  by  his  honor. 

The  assignment  is  overruled.  There  can  be  no  contribu- 
tory negligence  in  the  proper  use  by  a  man  of  his  own  land. 
He  is  not  bound  to  presume  future  negligence  on  the  part  of 
the  adjoining  owners,  or  to  guard  against  that  negligence. 
L.  &  N.  R.  R.  Co.  v.  Marbury  Lumber  Co.  (Ala.)  28  South. 
438,  50  L.  R.  A.  620,  627,  and  authorities  cited.  See,  also, 
Burke  v.  Railroad,  7  Heisk.  461.  464,  19  Am.  Rep.  618; 
Richmond  &  D.  R.  Co.  v.  Medley,  75  Va.  499,  505-507,  40 
Am.  Rep.  734;  Cook  v.  Cfaamplain  Trans.  Co.,  i  Denio, 
91,  99-101;  Shearman  &  Redf.  Neg.  (4th  Ed.)  §§  680,  681; 
13  Am.  &  Eng.  Encyp.  Law  (2d  Ed.)  480-491. 

But  for  error  committed  in  respect  of  matters  contained  in 
the  previous  assignment  of  error,  and  for  other  errors  specified 
in  a  memorandum  filed  with  the  record,  the  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


GULF  &  C.  R.  CO.  V.  FUQUA  &  HORTON. 
(Supreme  Court  of  Mississippi,  April  25,  1904.) 

[36  So.  Rep.  449.] 

Carriage  of  Freight — ^Termination  of  Liability — Notice  to  Con- 
signee.*— ^The  liability  of  a  carrier  does  not  terminate  until  the 
freight  has  reached  the  point  of  destination  in  good  order,  and  notice 
of  its  arrival  has  been  given  to  the  consignee,  and  a  reasonable  time 
allowed  for  its  removal. 

Same — Same — Same — Custom — Effect. — ^The  liability  of  a  carrier 
does  not  terminate  until  notice  of  the  arrival  of  the  goods  at  their 
destination  has  been  given  the  consignee,  irrespective  of  any  custom 
on  the  part  of  the  railroad  not  to  give  such  notice. 

Same — Same — Same — Same — Same. — A  railroad  company  was  lia- 

♦As  to  when  the  carrier's  liability  on  account  of  freight  terminates 
after  its  arrival  at  its  destination,  sec  foot-note  appended  to  Stapleton 
V.  Grand  Trunk  Ry.  Co.  (Mich.),  9  R.  R.  R.  332,  32  Am.  &  Eng.  R. 
Cas.,  N.  S.,  332,  where  all  the  preceding  authorities  in  this  series  are 
collected. 

As  to  whether  it  is  the  duty  of  the  carrier  to  g^ive  notice  of  the 
arrival  of  freight  at  its  destination,  see  foot-note  appended  to  Ala- 
bama &  V.  R.  Co.  V.  Pounder  (Miss.),  9  R.  R.  R.  268,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  268. 
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ble  as  a  common  carrier  for  goods  destroyed  while  in  its  possession, 
and  before  notice  of  the  arrival  of  the  goods  had  been  given  to  the 
consignee,  though  it  was  the  custom  of  the  railroad  not  to  give  such 
notice,  and  though  the  loss  occurred  prior  to  the  decision  of  the 
Supreme  Court  announcing  the  rule  that  the  duty  of  the  carrier  as 
such  has  not  been  completed  until  such  notice  has  been  given. 

Appeal  from  Circuit  Court,  Pontotoc  County;  E.  O.  Sykes* 
Judge. 
**To  be  officially  reported." 

Action  by  Fuqua  &  Horton  against  the  GuU  &  Chicago 
Railroad  Company.  From  a  judgment  in  favor  of  plaintifis, 
defendant  appeals.     Affirmed. 

Appellees  were  merchants  doing  business  about  seven  miles 
from  Pontotoc,  Miss.  They  purchased  a  bill  of  goods  in 
Memphis,  which  was  shipped  to  Pontotoc  on  the  4th  of  Feb- 
ruary, 1904,  and  on  the  14th  of  February,  1904,  the  railroad 
depot  at  Pontotoc  was  destroyed  by  fire,  and  this  bill  of  goods 
was  also  destroyed  in  the  same  fire.  No  notice  was  given 
to  plaintiff  of  the  arrival  of  the  goods  at  Pontotoc.  There 
was  some  evidence  to  show  that  there  was  no  custom  of  ap- 
pellant company  to  give  notice  to  consignees  of  the  arrival 
of  freight.  There  was  a  peremptory  instruction  in  the  court 
below  to  find  for  plaintiff. 

J.  W.  T.  Falkner,  for  appellant. 
Mitchell  &  Fletcher,  for  appellees. 

TRULY,  J.  The  liability  of  a  railroad  company  a<!  a 
common  carrier  does  not  terminate  until  the  freight  has 
reached  the  point  of  destination  in  good  order,  notice  of  its 
arrival  has  been  given  to  the  consignee,  and  a  reasonable 
time  allowed  for  its  removal.  This  is  the  law,  irrespective  of 
any  custom  on  the  part  of  the  railroad  companies.  Alabama 
&  V.  Railroad  Co.  v.  Pounder  (Miss.)  35  South.  155.  There 
is  no  merit  in  the  contention  that,  as  the  loss  occurred  prior 
to  the  decision  in  that  case,  the  appellant  is  not  liable.  In 
the  instant  case  the  undisputed  proof  is  that  no  notice  was 
given  appellees  of  the  arrival  of  their  freight.  There  was, 
therefore,  nothing  for  the  jury  to  pass  upon,  and  the  peremp- 
tory instruction  was  properly  granted. 

Affirmed. 


HOWELL  V.  LANSING  CITY  ELECTRIC  RY.  CO. 

(Supreme  Court  of  Michigan,  April  26,  1904.) 

[99  N.  W.  Rep.  406.] 

Street  Railwaj^s — Care  Due  Passengers.* — A  street  railway  com- 
pany owes  to  its  passengers  a  high  degree  of  diligence  and  care  in 
respect  to  the  character  of  its  rolling  stock. 

Injury  to  Passenger — ^Defective  Brake — Negligence — Question  for 
Jury. — In  an  action  against  a  street  railway  for  injuries  to  a  pas- 

*Sec  generally,  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co.  v. 
Jordan  (Ky.),  9  R.  R.  R.  672,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  672. 
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senger,  where  there  was  testimony  that  the  brake  rod  had  broken 
the  day  previous  to  the  accident,  but  was  repaired  so  that  the  brake- 
man  had  no  reason  to  doubt  the  efficiency  of  the  brake  until  he  tried 
to  use  it,  and  it  was  found  that  after  the  accident  the  brake  rod  'was 
useless  for  want  of  a  bolt,  the  question  of  negligence,  when  taken  in 
connection  with  the  fact  of  the  accident,  was  for  the  jury. 

Same — Competency  of  Motorman — Question  for  Jury. — In  an  ac- 
tion against  a  street  railway  for  injuries  to  a  passenger,  where  there 
was  testimony  that  the  motorman  did  not  know  that  he  could  stop 
the  car  by  reversing  the  motor,  and  that  his  tutelage  had  been  brief, 
although  there  was  proof  of  the  opposite,  and  that  he  did  not  turn 
off  the  current  and  lost  his  judgment,  the  question  of  his  competency 
and  the  character  of  his  conduct  was  for  the  jury. 

Same — Defenses — Motorman's  Loss  of  Presence  of  Mind. — A  pas- 
senger on  a  street  car  is  entitled  to  protection  against  imminent  and 
unexpected  danger,  and  it  is  not  necessarily  a  defense  that  in  the 
face  of  such  danger  the  motorman  lost  his  usual  ability  to  control 
the  car. 

Same — Contributory  Negligence — ^Jumping  from  Car — Imminent 
Danger. — A  passenger  on  a  street  car  who  jumps  therefrom  under 
the  danger  and  excitement  incident  to  an  imminent  collision  is  not 
guilty  of  contributory  negligence. 

Same — Issues. — In  an  action  against  a  street  railway  for  injuries 
to  a  passenger  who  left  the  car  just  before  the  occurrence  of  a  then 
'  imminent  collision,  where  her  evidence  was  that  she  was  thrown 
therefrom  while  the  car  was  going  around  a  curve  by  its  centrifugal 
force,  which  broke  her  hold,  and  there  was  no  evidence  that  she 
jumped  from  the  car,  there  was  no  occasion  to  submit  the  question 
of  her  jumping  from  the  car  to  the  jury. 

Same — Damages. — In  an  action  for  personal  injuries,  permanent 
in  their  nature,  the  jury  may  include  damages  for  prospective  suf- 
fering for  such  time  as  they  find  that  plaintiff  will  suffer  them,  based 
on  her  expectancy  of  life  at  the  time  of  the  trial,  and  not  on  the 
basis  of  that  expectancy  before  she  was  injured. 

Same — Same. — In  an  action  for  injuries  permanent  in  their  nature, 
a  charge  that  the  jury  in  assessing  damages  should  determine  the 
probable  period  that  it  might  reasonably  be  expected  that  plaintiff 
"might  have  lived  in  the  condition  she  was  at  the  time  of  this  in- 
jury," and  that  the  jury  w6uld  decide  her  expectancy  of  life  "having 
in  mind  what  the  evidence  discloses  regarding  the  plaintiff's  health 
previous  to  the  accident,"  was  open  to  the  construction  of  errone- 
ously permitting  the  jury  to  allow  damages  on  the  basis  of  expec- 
tancy of  life  before  the  injury. 

Appeal. — Under  the  statute  permitting  counsel  to  assign  error  upon 
a  charge  without  having  taken  exception  thereto,  the  Supreme  Court 
has  no  alternative  but  to  reverse  the  judgment  for  error  in  a  charge, 
though  raised  for  the  first  time  on  appeal. 

Error  to  Circuit  Court,  Ingham  County;  Howard  Wiest, 
Judge. 

Action  by  Sarafa  E.  Howell  against  the  Lansing  City  Elec- 
tric Railway  Company.  There  was  judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

Cahill  &  Wood»  for  appellant. 

Frank  L.  Dodge  and  C.  P.  Black,  for  appellee. 

HOOKER,  J.  The  defendant's  motorman  lost  control  of 
the  car  he  was  in  charge  of,  upon  a  grade  on  Washington 
avenue,  in  the  city  of  Lansing.  At  the  foot  of  the  grade  was 
a  switch,  and  just  beyond  the  switch  the  track  turned  upon 
Franklin  avenue,  which  is  intersected  by  Washington  avenue 
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at  that  point.  It  was  customary  for  cars  to  meet  and  pass  at 
the  switch,  and  as  the  uncontrolled  car  passed  over  or  beyond 
the  switch  the  other  car  was  visible,  approaching,  on  Frank- 
lin avenae,  a  few  hundred  feet  distant,  and  was  seen  by  the 
plaintifi  across  the  corner.  In  her  alarm  she  arose  and  started 
for  the  door,  and  either  went  upon  the  platform  and  jumped 
from  or  was  thrown  from  it,  or,  as  her  counsel  claim,  stood 
at  the  door  and  was  thrown  from  the  car  as  it  turned  the 
sharp  curve  in  the  road  at  the  corner.  The  car  proceeded 
until  it  collided  with  the  other  car.  That  she  suflered  a 
serious  injury  is  not  denied,  but  counsel  for  defense  allege 
that  it  was  due  to  her  own  want  of  care,  which  is  claimed  to 
have  amounted  to  contributory  negligence.  The  negligence 
charged  was:  (i)  Allowing  the  car  to  be  out  of  repair, 
whereby  the  brake  was  ineffective.  (2)  Putting  the  car  in 
charge  of  an  incompetent  motorman.  (3)  Negligence  of  the 
motorman  in  managing  the  car. 

There  was  testimony  in  the  case  that  the  brake  rod  had 
broken  the  day  previous  to  that  of  the  accident,  and  that  it 
was  repaired;  that  the  brakeman  had  no  reason  to  doubt 
the  efficiency  of  the  brake  until  he  tried  to  use  it,  when  it 
failed.  There  was  another  brake  at  the  opposite  end  of  the 
car.  The  motorman  attempted  to  stop  the  car  with  this, 
but  failed.  So  far  as  the  proof  indicates  anything  upon  the 
subject,  the  motorman  may  have  been  justified  in  believing 
that  the  car  could  be  stopped  by  the  use  of  the  brake.  It 
was  found  after  the  accident  that  the  brake  rod  was  useless 
for  want  of  a  bolt.  Evidence  was  given  tending  to  show 
the  degree  of  care  which  had  been  given  to  this  car,  and  the 
failure  of  the  repair  to  last  more  than  24  hours  is  some  evi- 
dence of  the  character  of  such  repair. 

The  defendant  owed  to  its  passengers  a  high  degree  of  dil- 
igence and  care  in  transporting  them,  and  that  involved  the 
character  of  the  rolling  stock.  It  is  not  to  be  expected  that 
a  passenger  can  easily  prove  the  exact  particular  in  which 
the  locomotive  which  draws  his  train  is  defective,  or  where 
the  bridge  which  gives  way  with  the  train  was  weak,  or  the 
exact  particular  in  which  the  company  is  wanting  in  dili- 
gence to  prevent  or  avert  a  catastrophe.  Therefore,  in  sitch 
cases,  the  circumstances  of  the  accident  may  sometimes  jus- 
tify an  inference  of  negligence.  This  was  a  question  which 
it  was  proper  for  the  court  to  leave  to  the  jury  under  the 
circumstances  shown. 

The  same  may  be  said  of  the  competency  and  conduct  of 
the  motorman.  There  was  testimony  tending  to  show  that 
the  motorman  did  not  know  that  he  could  stop  the  car  by 
reversing  the  motor;  that  his  tutelage  had  been  brief;  and, 
although  there  was  proof  showing  the  opposite,  the  question 
was  one  for  the  jury.  Again,  there  was  testimony  tending 
to  show  that  he  did  not  turn  off  the  current,  and  that  he  lost 
his  judgment  and  did  not  know  what  to  do  in  the  emergency. 
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The  passenger  is  entitled  to  reasonable  protection  against  all 
of  these  dangers,  and  it  is  not  necessarily  a  defense  that  the 
motorman  was  confronted  by  an  imminent  and  unexpected 
datiger,  whereby  he  lost  his  usual  ability  to  control  the  car. 
>^h]le  proper  allowance  should  be  made  for  snch  conditions, 
it  is  the  duty  of  those  who  run  cars  and  trains  to  put  them  in 
charge  of  competent  men,  and  a  reasonable  degree  of  pres- 
ence of  mind  may  be  an  essential  to  competency. 

Counsel  contend  that  the  conclusion  is  irresistible  that 
plaintiff  was  not  thrown  from  the  car  as  alleged,  but  must 
have  jumped  from  the  car  when  in  motion,  and  insist  that 
there  was  therefore  a  failure  to  prove  the  case  as  alleged, 
and  also  that  contributory  negligence  was  proved.  They  say, 
further,  that,  at  all  events,  that  question  should  have  been 
left  to  the  jury.  We  are  not  aware  that  anyone  testified  to 
seeing  the  plaintifif  jump  from  the  car.  Miss  Hazelton  testi- 
fies that  as  the  car  swung  rapidly  around  the  corner  its  cen- 
trifugal force  threw  her  against  some  one,  while  the  evidence 
is  strong  that  it  was  at  this  point  that  the  plaintifi  was  thrown 
from  or  left  the  car,  being  thrown  some  i8  or  20  feet,  as  were 
several  other  passengers  who  jumped  from  the  car.  There 
was  no  occasion  to  submit  the  question  of  her  jumping  from 
the  car,  as  there  is  no  evidence  showing  it.  We  think  the 
undisputed  evidence  shows  that  it  would  not  have  been  con- 
tributory negligence  had  she  jumped,  under  the  danger  and 
excitement  of  the  occasion,  but  the  contention  is  made  that 
in  such  case  she  could  not  properly  have  recovered,  by  reason 
of  a  variance,  her  declaration  alleging  that  she  was  thrown 
from  the  car.  The  plaintiff  testified  that  she  knew  that  she 
did  not  jump;  that  she  stood  at  the  door  looking  toward  the 
west,  holding  onto  some  irons  with  both  hands;  that  she 
was  thrown  off.*  There  is  nothing  so  inconsistent  in  the  idea 
that  the  centrifugal  force  should  have  broken  her  hold  and 
thrown  her  from  the  car  as  to  justify  the  jury  in  finding  that 
she  jumped  off,  without  other  evidence,  and  the  court  was 
not  called  upon  to  instruct  them  to  consider  that  theory. 
Even  if  counsel  is  right  in  contending  that  she  was  upon  the 
platform,  and  not  in  the  door,  it  does  not  follow  that  she 
jumped  off,  or  was  not  thrown  off,  while,  if  she  was  where 
they  contend  that  she  was,  it  gives  added  force  to  the  theory 
that  she  was  the  person  against  whom  Miss  Hazelton  was 
thrown. 

The  plaintiff  was  a  married  woman,  and  no  damages  were 
claimed  by  reason  of  a  loss  of  earnings  or  earning  capacity. 
The  damages  were  limited  to  pain  and  suffering,  past  and 
prospective.  The  claim  was  made  that  her  injury  was  per- 
manent, and  damages  were  asked  covering  the  period  of  her 
life.  We  are  of  the  opinion  that  it  was  proper  to  leave  the 
question  of  permanent  injury  to  the  jury,  under  the  testimony 
given.  Dr.  Thorns  testified  that  it  was  his  opinion  that  the 
injury  would  not  be  entirely  recovered  from.     It  was  an  in- 
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jury  to  the  brain,  and  her  condition  np  to  the  time  of  the 
trial  was  shown.  The  conrt  instructed  the  jury  that  'Mf  the 
plaintiff  will  never  recover  from  them,  then  they  are  per- 
manent, and  she  is  to  be  awarded,  if  she  recovers,  damages, 
not  only  for  the  pain  and  suffering  she  has  experienced  up  to 
this  time,  but  such  damages  for  pain  and  suffering  and  dis- 
ability as  yon  may  be  convinced  from  the  evidence  she  will 
experience  in  the  future  as  a  result  of  such  injuries";  and 
we  think  this  implied  that  a  finding  of  ^'reasonable  certainty 
of  permanence''  was  essential. 

Counsel  introduced  the  mortality  tables,  for  the  purpose  of 
proving  plaintiff's  expectancy  of  life.  It  was  his  theory  that 
her  prospective  pain  and  suffering  should  be  compensated  for. 
It  is  to  be  supposed  that  her  pain  and  suffering  up  to  the  time 
of  trial  were  included.  It  was  also  proper  to  include  dam- 
ages for  prospective  suffering  for  such  time  as  the  jury  should 
find  that  she  would  suffer  them,  but  not  beyond  her  expect- 
ancy of  life,  and  this  means  her  expectancy  at  the  time  of 
the  trial.  Counsel  contend  that  the  jury  were  permitted  to 
allow  damages  on  the  basis  of  the  expectancy  before  she  was 
injured.  If  so,  this  was  manifestly  wrong.  See  Oliver  v. 
Houghton  Ry.  (Wis.)  96  N.  W.  434-  A  man  who  must  con- 
template death  may  be  supposed  to  have  more  intense  mental 
suffering  than  others,  and  may  recover  accordingly.  But 
he  cannot  be  supposed  to  be  likely  to  suffer  such  increased 
anguish  beyond  the  time  that  he  in  his  present  condition  is 
likely  to  live.  We  think  the  charge  is  open  to  such  construc- 
tion. The  court  said  to  the  jury,  ''You  are  to  determine  from 
the  evidence  the  probable  period  it  may  reasonably  be 
expected  she  might  have  lived  in  the  condition  she  was  at 
the  time  of  this  injury,"  and  the  jury  might  naturally  infer 
that  damages  should  cover  that  period.  "The  plaintiff  may 
not  live  for  any  particular  period,  and  you  should  consider 
the  contingencies  of  sickness,  and  you  should  make  a  reason- 
able deduction  for  such  contingency,  and  for  others,  if  any, 
that  the  evidence  may  disclose  might  lessen  her  reasonable 
prospect  of  living  for  the  period  mentioned  in  the  table  of 
mortality."  "She  should  receive  the  present  worth  of  such 
future  damages.  It  is  at  your  discretion  to  give  such  an 
amount  as  you  may  think  right  for  mental  suffering  and 
physical  pain  and  suffering  endured  by  the  plaintiff  up  to  this 
time  and  from  this  time  forward,  and  for  such  pain  and 
suffering  as  you  are  satisfied  from  the  evidence  in  the  case 
that  she  may  experience  in  the  future."  Again,  in  response 
to  a  question  from  juror,  he  said:  "A  juror:  The  question 
we  want  to  ask  is,  what  is  the  expectancy  of  this  woman's 
life  from  this  date  on?  The  Court:  In  this  state,  gentlemen, 
we  have  what  is  known  as  a  'table'—  Of  course,  it  does  not 
apply  to  any  one  in  particular,  but  it  is  a  table  of  expectancy 
that  we  use  in  the  trial  of  lawsuits.  By  the  table  a  person 
in  good  health  at  the  age  of  25  may  reasonably  expect  to  live 
12  R  R  R— 5 
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for  38  years  to  come.     That  table  is  not  final.     This  case,  of 
course,  yoa  will  decide  having  in   mind  what  the  evidence 
discloses  regarding  the  plaintifi's  health  previous  to  the  acci- 
dent, and  of  course  that  table  will  be  something  of  a  guide  to 
you,  but  you  will  decide  the  case,  of  course,  from  the   evi- 
dence, regarding  her  health  especially   previous  to  the  acci- 
dent.    If  she  was  a  person  of  fairly  good  health  at  that  time, 
then  it  is  reasonable  to  suppose  that  she  may  have  expected 
to  live  38  years;  but,  as  I  said  in  my  charge,  you  must  take 
into  consideration  the  possibility  of  sickness,  that   she  may 
not   live  any  considerable  length   of  time,  but  reach   such  a 
conclusion  from  all  the  evidence  in  the  case  as  appears  rea- 
sonable to  you.''     This  question  showed   that  this  juror  cor- 
rectly had  in  mind  the  expectancy  from  the  time  of  the  trial, 
but  the  answer  given  by  the  court  to  his  question  indicated 
that   his  understanding  was  incorrect,  and  that  the  proper 
period  was  to  be  determined  upon   her  condition  previous  to 
the  accident.     We  think  that,  had  this  particular  point  been 
discussed  below,  the  circuit  judge  would  have  noted  the  dis- 
tinction, which  seems  to  have  escaped  both  court  and  counsel 
upon  the  trial,  and  is  raised  here  for  the  first  time.     Even  an 
exception  to  the  charge  would   probably  have  led  the  judge 
to  correct  this  error.     But,  under  the  statute  which  permits 
counsel  to  assign  error  upon  a  charge  without  exception,  we 
have  no  alternative  but  to  reverse  the  judgment.     We  have 
before  expressed  doubts  of  the  wisdom  of  a  law  which  sub- 
jects parties  to  the  expense  of  new  trials  upon   points  not 
raised  in  the  lower  courts. 

The  judgment  is  reversed,  and  a  new  trial  ordered.     The 
other  Justices  concurred. 


GILLESPIE  V.  BROOKLYN  HEIGHTS  R.  CO. 

(Court  of  Appeals  of  New  York,  April  26,  1904.) 

[70  N.  E.  Rep.  857.] 

Carriers  of  Passengers — Insults — Liability.* — A  street  railway  com- 
pany is  liable  to  a  passenger  for  an  injury  to  his  feelings  because  of 
insulting  language  used  by  a  conductor. 

Same — Same — Elements  of  Damages. — In  an  action  against  a  rail- 
road to  recover  for  injuries  to  feelings,  caused  by  insulting  language 
of  conductor,  the  jury  majr  consider  the  humiliation  and  injury  to 
the  feelings,  but  not  any  injury  to  the  character  resulting  therefrom. 

Same — Same — Damages.! — ^Where  a  passenger  on  a  street  car  ten- 
dered the  conductor  an  amount  more  than  the  fare,  and  asked  for  a 

*As  to  the  liability  of  carriers  to  passengers  for  insults  by  serv- 
ants, sec  monograph  appended  to  San  Antonio  Traction  Co.  v. 
Crawford  (Tex.  Civ.  App.),  5  R.  R.  R.  517,  28  Am.  &  Eng.  R.  Cas., 
N.  S.,  517. 

fAs  to  the  damages  recoverable  from  the  carrier  for  insults  sus- 
tained by  a  passenger  from  the  carrier's  employees,  see  foot-note 
appended  to  Choctaw,  O.  &  G.  R.  Co.  v.  Hill  fTenn.),  8  R.  R.  R. 
776,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  776  (damages  tor  mental  suffering. 
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transfer,  and,  after  the  conductor  had  attended  to  another  passenger, 
demanded  her  change,  whereupon  the  conductor  in  an  abusive  man- 
ner refused  to  return  any  change,  but  called  the  passenger  a  deadbeat 
and  swindler,  a  directed  verdict  fof  plaintiff  for  the  amount  of  the 
change  as  the  extent  of  the  carrier's  liability  is  reversible  error. 
Parker,  C.  J.,  and  Gray  and  O'Brien,  J  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  DivisioD,  Second 
Department. 

Action  by  Elizabeth  S.  Gillespie  against  the  Brooklyn 
Heights  Railroad  Company.  From  a  judgment  of  the  Appel- 
late Division  (8i  N.  Y.  Supp.  1127)  affirming  a  judgment  for 
defendant,  plaintiff  appeals.     Reversed. 

On  the  26th  of  December,  1900,  the  plaintiff,  who  was  a 
practicing  physician,  boarded  one  of  the  defendant's  cars  at 
the  corner  of  Nostrand  avenue  and  Fulton  street  at  about 
10:20  in  the  morning.  As  to  what  thereafter  occurred  the 
plaintiff  testified:  ''I  know  who  the  conductor  was  on  that 
car;  Conductor  Wright.  He  came  to  collect  my  fare  just 
a  few  minutes  after  I  got  on  the  car.  I  gave  him  a  twenty- 
five  cent  piece,  and  said  to  him,  ^A  transfer,  please,  to  Reid 
avenue,'  Just  at  that  moment  a  lady  on  the  opposite  side 
called  to  him.  He  crossed,  and  he  went  to  punch  a  transfer, 
and  I  thought  it  was  mine,  and  I  said  to  him,  'Please  don't 
do  that  until  1  speak  with  you.'  He  paid  no  attention.  After 
he  gave  the  lady  her  transfer,  I  said  to  him:  'Won't  yon 
please  come  here?  I  wish  to  speak  to  you  about  the  trans- 
fer?' So  he  came  across  very  growly  and  roughly,  and  wanted 
to  know,  'What  is  the  matter  with  yez?'  I  said,  'Won't  you 
please  tell  me — I  don't  know  much  about  those  streets  a  way 
up  here — which  would  be  the  nearest,  Reid  avenue  or  Sum- 
ner avenue,  to  Stuyvesant  avenue.'  He  said,  'We  don't  have 
any  Reid  avenue  transfers;  we  transfer  at  Sumner  avenue,' 
'Well,'  I  said  then,  'I  thank  you;  please  give  me  a  transfer 
for  Sumner  avenue  and  my  change;'  and  be  actually  hollowed 
at  me,  'What  change?'  I  said,  'The  money  I  gave  you, 
twenty-five  cents;  and  I  want  my  change;'  and  he  put  his 
hands  in  his  pocket,  and  he  pulled  out  a  whole  handful  of 
pennies  or  nickles.  He  said,  'Do  you  see  any  twenty-five 
cents  there?'  He  said :  'It  is  the  likes  of  ye.  You  are  a  dead 
beat.  You  are  a  swindler.  I  know  the  likes  of  ye.'  He 
said,  'You  didn't  give  me  twenty-five  cents.'  The  lady  that 
sat  next  to  me  set  the  conductor  right.  She  said  to  him,  'I 
am  sure,  sir,  she  gave  you  a  quarter  of  a  dollar ;  I  saw  her 
give  it  to  you;'  and  he  turned.  'Well,  perhaps  you  are  a 
friend  of  hers.'     Then   he  said  that  deadbeats  like  me,  he 

from  insults,  etc.,  of  passenger  wrongfully  ejected);  St.  Louis,  etc., 
Ry.  Co.  V.  Wilson  (Ark.),  3  R.  R.  R.  793,  26  Am.  &  Eng.  R.  Cas.,  N. 
S.,  793  (punitive  damages,  instruction  not  warranted  by  the  evi- 
dence, in  action  for  insulting  prospective  passenger  in  waitmg  room); 
note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  92  (exemplary  damages  for  in- 
sults and  abuse);  Jackson  Electric  Ry.,  Light  &  Power  Co.  v. 
Lowry  (Miss.).  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  103  (Punitive  dama- 
ges for  insulting  passenger). 
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knew  that  every  day  they  were  traveling  on  the  cars;  be  knew 
the  swindlers  and  the  deadbeats.     'But  you  can't  dead  beat 
me.     I  know  you.     You  belong  to   them;'  and  he  said   theD, 
'Why,  only  here  the  other  day  I  had  just  such  a  woman    as 
you  trying  to  deadbeat  me  out  of  money;'  and  I  said,  'I  want 
my  change,  and    I  don't  want  such   insolence.'     Then    he 
walked   back,  and    two  gentlemen    got  on   the  car,   and    he 
called  the  attention  of  those  gentlemen  to  me,  and  said,  point- 
ing to  me — I  went  to  the  door,  and  he  was  telling  them  how  I 
was  trying    to  swindle   him.  'But,' he  said, 'I   know  them. 
They  are  all  deadbeats.     She  can't  beat  me.'     I  said  to  him, 
'Look  here,  sir;  I  know  President  Rossiter,  and  I  shall  make 
a  complaint   of  you;'  and   became  over  close  to   me.     He 
said,  'Ah,  the  likes  of  you,'  he  said.     'You  couldn't   make  a 
complaint  to  President  Rossiter,'  he  said.     'I  have  been   on 
this  road  too  long  for  you  to  have  any  authority  with  him ; 
no,  no.'     'Well,'  I  said,  'I  shall  tell   him,'  and  I  went  back 
and  sat  down."    The  plaintiff  further  and  in  substance  testi- 
fied that  she  noticed  that  there  was  a  smell  of  whiskey  in  the 
conductor's   breath;  that  he  did  not  give  her  her  change  at- 
all;  that  he  gave  her  no  transfer;  that  he  said  nothing  except 
merely  that  he  had  nothing  to  do  with  her,  and   that  "I  was 
a  deadbeat  and  a  swindler."     She  then  testified  as  to  her 
efforts  to  see  President  Rossiter;  that  when  she  reached  bis 
oCBce  she  was  about  four  miles  from   home;  that  she  walked 
that  distance  because  she  had  no  money  with  which  to  pay 
her  fare ;  that  she  became  sick,  was  confined  to  the  bed  for 
two  days,  and   as  to  its  effect  upon  her  business.     All  this 
evidence  was  undisputed.     At  the  close  of  the  plaintiff's  case 
the  defendant    made  a  motion  for  a  dismissal  of  the  com- 
plaint, and  the  court  said:    "The  allegation  of  the  complaint 
is  that  it  was  done  maliciously  by  the  servant  of  the  corpora- 
tion, so  that  takes  it  out  of  the  action  against  the  corporation 
any  way,  so  far  as  the  slander  part  of  it  is  concerned.     The 
only  question  now  is  whether  she  is  entitled  to  recover  the 
amount  that  she  paid  for  the  fare."    The  plaintiff  claimed 
she  was  entitled  to  recover  more.     The  court  thereupon  said : 
"On  the  testimony  as  it  stands  they  [the  company]   did  re- 
ceive it.     It  is  uncontradicted  now  that  they  did  receive  it. 
I  think  I  will  direct  a  verdict  for  the  twenty  cents  if  you 
[referring  to  the  defendant's  counsel]  want  to."     The  plain- 
tiff excepted  to  the  direction  of  a  verdict,  and  asked  to  zo  to 
the  jury  "upon  the  facts  in  the  case,  upon  the  wrong  and  the 
wrongful  detention  of  this  woman's  money,  and  the  suffering 
occasioned   by  it,"  and  the  court   directed  a  verdict  for  the 
plaintiff  for  20  cents,    and  held   that  that  was  the  extent  to 
which  the  railroad  company  was  liable,  and  that  "the  other 
damages,  if  any  have  grown  out  of  it,  ar«  not  the  proximate 
result  of  the  act  of  the  conductor."     The  verdict  was  directed 
with  the  consent  of  the  defendant's  counsel. 

Melville  J.  France  and  James  D.  Bell,  for  appellant. 
I.  R.  Oeland  and  George  D.  Yeomans,  for  respondent. 
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MARTIN,  J.  Tfae  principal,  and  practically  the  only, 
qoestion  involved  upon  this  appeal  is  whether  the  plaintiff 
was  entitled  to  recover  for  the  tort  or  breach  of  contract 
proved  an  amount  in  excess  of  the  sum  she  actually  overpaid 
the  defendant's  conductor.  Confessedly,  the  plaintiff  was 
a  passenger  on  the  defendant's  car,  and  entitled  to  be  carried 
over  its  road.  That  at  the  time  of  this  occurrence  the  rela- 
tion of  carrier  and  passenger  existed  between  the  defendant 
and  the  plaintifi  is  not  denied.  Tfce  latter  gave  the  ccd- 
ductor  a  quarter  of  a  dollar  from  which  to  take  her  fare.  He 
received  it,  but  did  not  return  her  the  20  cents  change  to 
which  she  was  entitled.  She  subsequently  asked  him  for  it, 
when  be,  in  an  abusive  and  impudent  manner^  not  only  re- 
fused to  pay  it,  but  also  grossly  insulted  her  by  calling  her  a 
deadbeat  and  a  swindler,  and  by  the  use  of  other  insulting 
and  improper  language,  even  after  a  fellow  passenger  had 
informed  him  that  she  bad  given  him  the  amount  she  claimed. 
In  this  case  there  was  obviously  a  breach  of  the  defendant's 
contract  and  of  its  duty  to  its  passenger.  It  was  its  duty  to 
receive  any  coin  or  bill  not  in  excess  of  the  amount  permitted 
to  be  tendered  for  fare  on  its  car  under  its  rules  and  regula- 
tions, and  to  make  the  change,  and  return  it  to  the  plaintiff, 
or  person  tendering  the  money  for  the  fare.  That  certainly 
must  have  been  a  part  of  the  contract  entered  into  by  the 
defendant,  and  the  refusal  of  the  conductor  to  return  her 
change  was  a  tortious  act  upon  his  part,  performed  by  him 
while  acting  in  the  line  of  his  duty  as  the  defendant's  serv- 
ant. To  that  extent,  at  least,  the  contract  between  the  par- 
ties was  broken,  and  as  an  incident  to  and  accompanying  that 
breach  the  language  and  tortious  acts  complained  of  were 
employed  and  performed  by  tfae  defendant's  conductor. 

Tfais  brings  us  to  the  precise  question  wfaetfaer,  in  an  action 
to  recover  damages  for  tfae  breach  of  that  contract  and  for  the 
tortious  acts  of  the  conductor  in  relation  thereto,  the  con- 
duct of  such  employee  and  his  treatment  of  the  plaintiff  at 
the  time  may  be  considered  upon  the  question  of  damages, 
and  in  aggravation  thereof.  That  the  plaintiff  suffered  insult 
and  indignity  at  the  hands  of  the  conductor,  and  was  treated 
disrespectfully  and  indecorously  by  him  under  such  circum- 
stances as  to  occasion  mental  suffering,  humiliation,  wounded 
pride,  and  disgrace,  there  can  be  little  doubt.  At  least  the 
jury  might  have  so  found  upon  the  evidence  before  them. 
This  question  was  treated  on  the  argument  as  a  novel  one, 
and  as  requiring  the  establishment  of  a  new  principle  of  law 
to  enable  the  plaintiff  to  recover  damages  in  excess  of  the 
amount  retained  by  the  defendant's  conductor  which  right- 
fully belonged  to  her.  In  that  we  think  counsel  were  at  fault, 
and  that  the  right  to  such  a  recovery  is  established  beyond 
question,  as  will  be  seen  by  the  authorities  which  we  shall 
presently  consider.  The  consideration  of  this  general  ques- 
tion involves  two  propositions.     The  first  relates  to  the  duties 
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of  carriers  to  their  passengers,  and  the  second  to  the  rale  of 
damages  when  there  has  been  a  breach  of  such  duty.      The 
relation  between  a  carrier  and  its  passenger  is  more  than  a 
mere  contract  relation,  as  it  may  exist  in  the  absence  of  any 
contract   whatsoever.     Any  person  rightfully  on  the  cars  of 
a  railroad  company  is  entitled  to  protection  by   the  carrier,, 
and  any  breach  of  its  duty  in  that  respect  is  in   the  nature  of 
a  tort,  and  recovery  may  be  had  in  an  action  of  tort  as  well 
as  for  a  breach  of  the  contract.     2  Sedgwick  on  Damages^ 
637.     In  considering  the  duties  of  carriers  to  their  passengers, 
we  find  that  the  elementary  writers  have  often  discussed  this 
question,  and  that  it  has  frequently  been  the  subject  of  judi- 
cial consideration.     Thus,  in    Booth  on  Street  Railways,  % 
372,  it  is  said:    'The  contract  on  the  pare  of  the  company  is 
to  safely  carry  its  passengers,  and  to  compensate  them    for 
all  unlawful  and  tortious  injuries  inflicted  by  its  servants.     It 
calls  for  safe  carriage,  for  safe  and  respectful  treatment  from 
the  carrier's  servants,  and  for  immunity  from   assaults   by 
them,  or  by  other  persons,  if  it  can  be  prevented  by  them. 
No  matter  what  the  motive  is  which  incited  the  servant  of  the 
carrier  to  commit  an  improper  act  towards  the  passenger 
during  the  existence  of  the  relation,  the  master  is  liable  for 
the  act  and  its  natural  and  legitimate  consequences.     Hence 
it   is  responsible  for  the  insulting  conduct   of  its  servants^ 
which  stops  short  of  actual  violence.''     In  Hutchinson  on 
Carriers,  §§  595,  596,  the  rule  is  stated  as  follows:  ''The  pas- 
senger is  entitled  not  only  to  every  precaution  which  can  be 
used  by  the  carrier  for  bis   personal  safety,  but   also  to  re- 
spectful treatment  from   him  and  his  servants.     From  the 
moment  the  relation  commences,  as  nas  been  seen,  the  pas- 
senger is,  in  a  great  measure,  under  the  protection   of  the 
carrier,  even  from  the  violent  conduct  of  other  passengers,  or 
of  strangers  who  may  be  temporarily   upon  his  conveyance. 
*    *    *    The  carrier's  obligation   is  to  carry  his  passenger 
safely  and  properly,  and  to  treat  him  respectfully;  and,  if  he 
intrusts  the  performance  of  this  duty  to  bis  servants,  the  law 
holds  him  responsible  for  the  manner  in  which  they  execute 
the  trust.     The  law  seems  to  be  now  well  settled  that  the 
carrier  is  obliged  to  protect  his  passenger  from   violence  and 
insult  from  whatever  source  arising.     He  is  not  regarded  as 
an  insurer  of  his  passenger's  safety    against  every  possible 
source  of  danger,  but  he  is  bound  to  use  all  such  reasonable 
precautions^as  human  judgment  and  foresight  are  capable  of 
to  make  his  passenger's  journey  safe   and  comfortable.     He 
must  not  only  protect  his  passenger  against  the  violence  and 
insults  of  strangers  and  co-passengers,  but,  a  fortiori,  against 
the  violence  and  insults  of  his  own  servants.     If  this  duty  to 
the  passenger  is  not  performed,  if  this  protection  is  not  fur- 
nished, but,  on  the  contrary,  the  passenger  is  assaulted  and 
insulted  through  the  negligence  or  willful  misconduct  of  the 
carrier's  servant,  the  carrier  is  necessarily  responsible.     And 
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it  seems  to  us  it  would  be  cause  of  profound  regret  if  the  law 
were  otherwise.  The  carrier  selects  his  own  servants,  and 
can  discharge  them  when  he  pleases,  and  't  is  but  reasonable 
that  he  should  be  responsible  for  the  manner  in  which  they 
execute  their  trust."  In  Thompson  on  Negligence,  §  3186, 
the  learned  writer,  after  stating  the  foregoing  rule,  adds: 
''The  carrier  is  liable  absolutely,  as  an  insurer,  for  the  pro- 
tection of  the  passenger  against  assaults  and  insults  at  the 
hands  of  his  own  servants,  because  he  contracts  to  carry  the 
passenger  safely  and  to  give  him  decent  treatment  en  route. 
Hence,  an  unlawful  assault  or  an  insult  to  a  passenger  by  his 
servant  is  a  violation  of  his  contract  by  the  very  person  whom 
he  has  employed  to  carry  it  out.  The  intendment  of  the  law 
is  that  he  contracts  absolutely  to  protect  his  passenger 
against  the  misconduct  of  his  own  servants  whom  he  employs 
to  execute  the  contract  of  carriage.  The  duty  of  the  carrier 
to  protect  the  passenger  during  the  transit  from  the  assaults 
and  insults  of  his  own  servants  being  a  duty  of  an  absolute 
nature,  the  usual  distinctions  which  attend  the  doctrine  of 
respondeat  superior  cut  little  or  no  figure  in  the  case." 
Again,  in  Schouler  on  Bailments,  §  644,  it  is  said:  ''Nor  is 
it  only  good  treatment  from  fellow  passengers  and  from 
strangers  coming  upon  the  car,  vessel,  or  vehicle  that  each 
passenger  is  entitled  to,  but  he  should  be  well  treated  by  the 
passenger  carrier  himself,  and  all  whom  such  carrier  employs 
in  and  about  the  vehicle  in  the  course  of  the  journey.  If  the 
general  doctrine  of  master  and  servant  may  be  said  to  apply 
here,  it  applies  with  a  very  strong  bias  against  the  master, 
even  where  the  servant's  acts  appear  to  be  aggressive,  wanton, 
malicious,  and,  so  to  speak,  such  as  one's  strict  contract  of 
service  or  agency  does  not  readily  imply.  Such  is  the  gen- 
eral construction,  so  long  as  the  ofiensive  words  and  acts  of 
a  conductor,  *  *  *  or  other  such  servant  complained  of, 
were  said  or  committed  in  the  usual  line  of  duty,  while,  for 
instance,  scrutinizing  tickets  and  determining  the  right  to 
travel,  excluding  offenders  and  trespassers,  and  enforcing, 
or  pretending  to  enforce,  the  carrier's  rules  aboard  the  ve- 
hicle; and  this  whether  the  transportation  of  passengers  be 
by  land  or  water." 

Having  thus  considered  a  portion  of  the  elementary  author- 
ities relating  to  this  question,  we  will  now  consider  a  few  of 
the  many  decided  cases  relating  to  the  same  subject.  In 
Chamberlain  v.  Chandler,  3  Mason.  242,  245,  Fed.  Cas.  No. 
2f57$,  Judge  Story,  who  delivered  the  opinion  of  the  court, 
in  discussing  the  duties,  relations,  and  responsibilities  which 
arise  between  the  carrier  and  passenger,  said:  "In  respect 
to  passengers,  the  case  of  the  master  is  one  of  peculiar 
responsibility  and  delicacy.  Their  contract  with  him  is  not 
for  mere  sbiproom  and  personal  existence  on  board,  but  for 
reasonable  food,  comforts,  necessaries,  and  kindness.  It  is 
a  stipulation,    not  for  toleration  merely,  but  for  respectful 
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treatment,  for  that  decency  of  demeanor  which  constitutes  the 
charm  of  social  life,  for  that  attention  which  mitigates  evils 
without  reluctance,  and  that  promptitude  which  administers 
aid  to  distress.  In  respect  to  females  it  proceeds  yet  farther; 
it  includes  an  implied  stipulation  against  general  obscenity, 
that  immodesty  of  approach  which  borders  on  lasciviousness, 
and  against  that  wanton  disregard  of  the  feelings  which  ag- 
gravates every  evil,  and  endeavors  by  the  excitement  of 
terror  and  cool  malignancy  of  conduct  to  inflict  torture  upon 
susceptible  minds.  *  *  *  It  is  intimated  that  all  these 
acts,  though  wrong  in  morals,  are  yet  acts  which  the  law 
does  not  punish;  that  if  the  person  is  untouched,  if  the  acts 
do  not  amount  to  an  assault  and  battery,  they  are  not  to  be 
redressed.  The  law  looks  on  them  as  unworthy  of  its  cogni- 
zance. The  master  is  at  liberty  to  inflict  the  most  severe 
mental  sufferings  in  the  most  tyrannical  manner,  and  yet,  if 
he  withholds  a  blow,,  the  victim  may  be  crushed  by  his  un- 
kindness.  He  commits  nothing  within  the  reach  of  civil 
jurisprudence.  My  opinion  is  that  the  law  involves  no  such 
absurdity.  It  is  rational  and  just.  It  gives  compensation 
for  mental  sufferings  occasioned  by  acts  of  wanton  injustice, 
equally  whether  they  operate  by  way  of  direct  or  of  conse- 
quential injuries.  In  each  case  the  contract  of  the  passengers 
for  the  voyage  is,  in  substance,  violated;  and  the  wrong  is  to 
be  redressed  as  a  cause  of  damage."  In  Knoxville  Traction 
Company  v.  Lane,  103  Tenn.  376,  S3  S.  W.  5S7,  46  L.  R.  A. 
549,  it  was  held  that  an  electric  street  railway  company  was 
liable  in  damages  to  a  passenger  for  the  injury  to  his  feelings 
by  the  indecent  and  insulting  language  of  its  employee,  upon 
the  ground,  not  of  tort  or  negligence,  but  of  breach  of  its 
contract  that  obligates  the  carrier  not  only  to  transport  the 
passenger  but  to  guaranty  his  respectful  and  courteous  treat- 
ment, and  to  protect  him  from  violence  and  insult  from  stran- 
gers and  from  its  own  employees;  that  as  to  the  latter,  the 
obligation  of  its  contract  is  absolute;  and  that  it  selects  its 
agents  to  perform  its  contract,  and  the  carrier,  and  not  the 
passenger,  must  assume  the  responsibility  for  the  acts  and 
conduct  of  such  agents.  In  Cole  v.  Atlanta  &  West  Point 
R.  R.  Co.,  102  Ga.  474,  477,  31  S.  E.  107,  it  was  held  that  it 
was  the  unquestionable  duty  of  a  railroad  company  to  protect 
a  passenger  against  insult  or  injury  from  its  conductor,  and 
that  the  unprovoked  use  by  a  conductor  to  a  passenger  of 
opprobrious  words  and  abusive  language  tending  to  humiliate 
the  passenger  or  subject  him  to  mortification  gives  to  the 
latter  a  right  of  action  against  the  company.  In  that  case  it 
was  said:  ''The  carrier's  liability  is  not  confined  to  assaults 
committed  by  its  servants,  but  it  extends  also  to  insults, 
threats,  and  other  disrespectful  conduct.''  In  Goddard  v. 
Grand  Trunk  R.  R.  Co.,  57  Me.  202,  213,  2  Am.  Rep.  39,  it 
was  held  that  a  common  carrier  of  passengers  is  responsible 
for  the  misconduct  of  his  servant  towards  a  passenger.     In 
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that  case  Walton,  J.,  delivering:  the  opinion  of  the  court,  said: 
^' The  carrier's  obligation  is  to  carry  his  passenger  safely  and 
properly,  and  to  treat  him  respectfully,  and,  if  he  intf  usts 
the  performance  of  this  daty  to  his  servants,  the  law  holds 
him  responsible  for  the  manner  in  which  they  execute  the 
trust.  The  law  seems  to  be  now  well  settled  that  the  carrier 
is  obliged  to  protect  his  passenger  from  violence  and  insult, 
from  whatever  source  arising.  *  *  *  He  must  not  only 
protect  his  passenger  against  the  violence  and  insults  of 
strangers  and  co-passengers,  but,  a  fortiori,  against  the  vio- 
lence and  insults  of  his  own  servants.  If  this  duty  to  the 
passenger  is  not  performed,  if  this  protection  is  not  fur- 
nished, but,  on  the  contrary,  the  passenger  is  assaulted  and 
insulted,  through  the  negligence  or  the  willful  misconduct 
of  the  carrier's  servant,  the  carrier  is  necessarily  responsi- 
ble"— citing  Howe  v.  Newmarch,  I2  Allen,  55;  Moore  v. 
Railroad,  4  Gray,  465,  64  Am.  Dec.  82;  Seymour  v.  Green- 
wood, 7  Hurl.  &  Nor.  354;  Railroad  v.  Finney,  10  Wis.  388; 
Railroad  v.  Vandiver,  42  Pa.  36$,  83  Am.  Dec.  $20;  Railroad 
V.  Derby,  14  How.  (U.  S.)468,  14  L.  Ed.  502;  Railway  v. 
Hinds,  53  Pa.  m2,  91  Am.  Dec.  224;  Flint  v.  Transportation 
Co.,  34  Conn.  $54,  Fed.  Cas.  No.  4,873;  Landreaux  v.  Bell, 
5  La.  [O.  S.]  275;  Railroad  v.  Blocher,  27  Md.  277.  The 
decision  in  Southern  Kansas  R.  R.  Co.  v.  Hinsdale,  38  Kan. 
507,  6  Pac.  937,  was  to  the  effect  that  where  a  conductor,  in 
ejecting  a  person  from  a  train,  uses  insulting  or  abusive  lan- 
guage, such  person  may  recover  damages  therefor  on  account 
of  the  injury  to  his  feelings,  but  cannot,  in  an  action  for 
damages  for  his  expulsion,  also  receive  damages  because  the 
words  used  tended  to  bring  him  into  ignominy  and  disgrace. 
So,  in  Cracker  v.  Chicago  &  N.  W.  R.  R.  Co.,  36  Wis.  657, 
17  Am.  Rep.  504,  it  was  held  that  a  railroad  company  is 
bound  to  protect  female  passengers  on  its  trains  from  all 
indecent  approach  or  assault;  and  where  a  conductor  on  the 
company's  train  makes  an  assault  the  company  is  liable  for 
compensatory  damages.  In  Bryan  v.  Chicago,  R.  I.  &  P. 
R.  R.  Co.,  63  Iowa,  464,  19  N.  W.  295,  it  was  also  held  that 
an  action  by  a  passenger  on  the  defendant's  road  would  lie 
for  injuries  sustained  from  insolent,  abusive,  and  offensive 
words  spoken  to  her  by  the  conductor.  In  McGinness  v.  Mo. 
Pac.  Ry.  Co.,  21  Mo.  App.  399,  the  decision  of  the  United 
States  court  in  Chamberlain  v.  Chandler  was  followed,  and 
the  discussion  of  the  court  in  that  case  closely  followed  the 
discussion  by  Judge  Story.  In  Spohn  v.  Missouri  Pacific 
Railway  Co. ,  87  Mo.  74,  the  court  held  that  the  company 
was  liable  to  its  passengers  for  any  violence  or  insult  from 
others  while  the  relation  of  carrier  and  passenger  existed. 
See,  also,  Malecek  v.  Tower  Grove  &  Lafayette  R.  R.  Co., 
57  Mo.  17;  Lou.  &  Nash.  R.  R.  Co.  v.  Ballard,  85  Ky.  307, 
3  S.  W.  530,  7  Am.  St.  Rep.  6on;  Winnegar's  Administrator 
V.  Cent.  Pass.  Ry.  Co.,  85   Ky.  547,  4  S.  W.  237;  Sherley  v. 
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BilliDgs,  8  Bush,  147,  8  Am.  Rep.  451;  Eads  v.  MetropoHtan 
St.  Ry.  Co.,  43  Mo.  App.  536;  Block  v.  Bannerman,  10   La. 
Ann.   i;  and   Coppin    v.    Braithwaite,    8   Jurist,    pt.   i,  875. 
The  duties    arising   between  a   carrier  and   passenger  have 
been   several  times  discussed  in  this  state,  as   in  Stewart    v. 
Brooklyn  &  Crosstown  R.  R.  Co.,  90  N.  Y.  588,  590,  43   Am. 
Rep.    185,  where  it  was  said:  ''By   the  defendant's  contract 
with  the  plaintiff,  it  had  undertaken  to  carry    him  safely  and 
to  treat   him  respectfully;  and  while  a  common  carrier  does 
not  undertake  to   insure  against   injury  from  every   possible 
danger,  he  does  undertake   to  protect   the  passenger  against 
any  injury  arising  from  the  negligence  or  willful   misconduct 
of  its  servants  while  engaged  fn  performing  a  duty  which  the 
carrier  owes  to  the  passenger.     *    ♦    *    *The  carrier's  ob- 
ligation is  to  carry  his  passenger  safely  and   properly,  and  to 
treat  him    respectfully,    and,  if  he    intrusts  this  duty  to  his 
servants,  the  law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.'  "     The  court  then  quoted  with 
approval  the  decision  in  Nieto  v.  Clark,  i  Cliff.  145,  149,  Fed. 
Cas.  No.  10,262,  where  it  was  said:    ''In  respect  to  female 
passengers,  the  contract  proceeds  yet  further,  and  includes  an 
implied    stipulation    that    they  shall   be  protected   against 
obscene  conduct,    lascivious  behavior,  and   every   immodest 
and  libidinous  approach.     *    *    *    A  common  carrier  under- 
takes absolutely  to  protect  his  passengers  against  the  miscon- 
duct of  their  own  servants  engaged  in  executing  the  contract." 
Subsequently,  in  Dwinelle  v.  N.  Y.    C.  &  H.  R.    R.  R.    Co., 
120  N.  Y.  117,  125,  24   N.  E.  319,  8  L.  R.  A.  224,  17  Am.  St. 
Rep.  611,   the  same  doctrine  was  held,  and    the  foregoing^ 
portion  of  the  opinion  in  the  Stewart  Case  was  quoted    and 
reaffirmed   by  this  court.     It  was  then   added:     "These  and 
numerous  other  cases  hold  that,  no  matter  what  the   motive 
is  which   incites  the  servant  of  the  carrier  to  commit   an 
unlawful  or  improper  act  toward  the    passenger  during  the 
existence  of  the  relation  of  carrier  and  passenger,  the  carrier 
is  liable  for  the  act   and  its   natural   and   legitimate  conse- 
quences."    Again,  in   Palraeri  v.  Manhattan   R.  Co.,  133  N. 
Y.  261,  266,  30  N.  E.  looi,  16  L.  R.  A.  136,  28  Am.  St.  Rep. 
632,  it  was  held  that  the  corporation  is  liable  for  the  acts  of 
injury  and  insult  by  an  employee,  although  in  departure  from 
the  authority   conferred  or   implied,    if  they    occur  in    the 
course  of  the  employment.     In  that  case  the  employee  alleged 
that  the   plaintiff  was  a  counterfeiter  and  a  common   prosti- 
tute, placed  his  hand  upon  her,  and  detained  her  for  a  while,, 
but  let  her  go  without  having  her  arrested.     The   action  was 
to  recover  damages  for  unlawful  imprisonment,  accompanied 
by  the  words  alleged  to  have  been  spoken.     This  court  held 
she  was  entitled  to  recover.     The  judge  then  said:    "Though 
injury   and  insult  are  acts  in   departure   from  the   authority 
conferred  or  implied,  nevertheless,  as  they  occur  in  the  course 
of  the  employment,  the  master  becomes  responsible  for  the 
wrong  committed." 
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The  foregoinfi^  authorities  render  it  maDifest  that  the  de- 
fendant ^as  not  only  liable  to  the  plaintiff  lor  the  money 
wroogfally  retained  by  its  conductor,  but>also  for  any  injury 
she  suffered  from  the  insulting  and  abusive  language  and  treat- 
ment received  at  his  hands. 

This  brings  us  to  the  consideration  of  the  elements  of  dam- 
ages in  soch  a  case,  and  what  may  be  considered  in  deter- 
mining their  amount.  Among  the  elements  of  compensatory 
damages  for  such  an  injury  are  the  humiliation  and  injury 
to  her  feelings  which  the  plaintiff  suffered  by  reason  of  the 
insulting  and  abusive  language  and  treatment  she  received, 
not,  however,  including  any  injury  to  her  character  resulting 
therefrom.  She  was  entitled  to  recover  only  such  compen- 
satory damages  as  she  sustained  by  reason  of  the  humiliation 
and  injury  to  her  feelings,  not  including  punitive  or  exem- 
plary damages.  ''Damages  given  on  the  footing  of  humilia- 
tion, mortification,  mental  suffering,  etc.,  are  compensatory, 
and  not  exemplary,  damages.  They  are  given  because  of 
the  suffering  to  which  the  passenger  has  been  wrongfully 
subjected  by  the  carrier.  The  quantum  of  this  suffering  may 
not,  and  generally  does  not,  depend  at  all  upon  the  mental 
condition  of  the  carrier's  servant,  whether  he  acted  honestly 
or  dishonestly,  with  or  without  malice.  But,  whatever  view 
is  taken  of  this  question,  it  is  clear  that,  where  the  expulsion 
is  made  in  consequence  of  a  mistake  of  another  agent  of  the 
carrier — as  in  a  case  where  a  previous  conductor  erroneously 
punched  the  transfer  check  which  he  gave  to  the  passenger 
80  as  to  read  2:40  p.  m.  instead  of  3:40  p.  m.,  and,  in  addi- 
tion to  this,  the  expulsion  was  accompanied  by  insulting  re- 
marks made  to  the  passenger  in  the  presence  of  others, 
damages  may  be  given,  founded  on  the  humiliation  and  injury 
to  the  feelings  of  the  passenger.''  Thompson  on  Negligence, 
§  3288.  The  same  doctrine  is  laid  down  in  Joyce  on  Dam- 
ages, §  354.  In  Hamilton  v.  Third  Ave.  R.  R.  Co.,  53  N. 
Y.  25,  where  a  passenger  was  ejected  by  the  conductor,  who 
honestly  supposed  the  fare  had  not  been  paid,  and  no  unnec- 
essary force  was  used,  it  was  held  that  the  act  of  the  defend- 
ant's servant,  being  unlawful,  rendered  the  defendant  liable 
for  compensatory  damages,  including  compensation  for  loss 
of  time,  the  fare  upon  another  car,  and  a  suitable  recompense 
for  the  injury  done  to  the  plaintiff's  feelings.  In  Eddy  v. 
Syracuse  Rapid  Transit  R.  Co.,  50  App.  Div.  109,  63  N.  Y. 
Supp.  64s,  it  was  held  that,  where  the  plaintiff  entered  a  car 
believing  that  his  transfer  was  valid,  and  was  not  negligent 
in  failing  to  discover  that  it  had  been  punched  erroneously,  he 
was  there  lawfully,  and  entitled  to  recover  compensatory 
damages,  including  the  indignity,  humiliation,  and  injury 
to  his  feelings  by  the  remarks  of  the  conductor  and  his 
wrongful  ejection  from  the  car.  In  Miller  v.  King,  84  Hun, 
308,  310,  32  N.  Y.  Supp.  332,  it  was  held  that  the  conductor 
had  no  right  to  eject  the  plaintiff;  that  his  action  in  doing 
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SO  was  unlawful,  and  that  the  plaintiff  was  entitled  to  dam- 
ages for  the  indignity  and  humiliation  suflered  thereby.     See, 
aJso,  Sedgwick  on  Damages,  §  865.     In  Jacobs  v.  Third  Ave. 
R.  R.  Co.,  71  App.  Div.  199,  202,  75  N.  Y.  Supp.  679,  it  was 
held  chat   the  plaintiff  was  entitled  to  recover   compensatory 
damages,  which  embraced  loss  of  time,  the    amount  which 
the  plaintiff  was  obliged  to  pay  for  passage  upon  another  car, 
and  injury  done  to   his  feelings  by  reason   of  the   indignity 
which  he  wrongfully  suffered.     The  same  doctrine  was  held 
in    Ray  v.  Cortland  &   Homer  Traction  Co.,  19   App.    Div. 
530,  534,  46  N.  Y.  Supp.  521.     See,   also,  Pullman's  Palace 
Car  Co.   V.    King,  99  Fed.  381,  382,    39  C.  C.  A.    573.     In 
Shepard  V.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  77  Iowa,  54,  41  N. 
W.  564,  the  court  charged  the  jury:    ''When  a    passenger   is 
wrongfully  compelled  to  leave  a  train  and  suffer  insult  and 
abuse,  the  law  does  not  exactly  measure  his  damages,  but  it 
authorizes  the  jury  to  consider  the  injured   feelings  of  the 
party,  the  indignity  endured,  the  humiliation,  wounded  pride, 
mental  suffering,  and  the  like,  and  to  allow  such  sum   as  the 
jury  may  say  is  right;''  and  it  was  held  that  his  instruction 
was  not  subject  to  the  objection  that  it  authorized   an  allow- 
ance of  exemplary  damages,  because  damages   may  properly 
be  allowed   for  mental  suffering   caused   by   indignity  and 
outrage,  and  such   damages  are  compensatory,  and   not   ex- 
emplary.    In  Craker  v.  Chicago  &  N.  W.  R.  R.  Co.,  36  Wis. 
657,  17  Am.  Rep.  504,  it  was  held  that  in  actions  for  personal 
torts  the  compensatory  damages  which  may  be  recovered  of 
the  principal  for  the  agent's  act  include  not  merely  the  plain- 
tiff's pecuniary  loss,  but  also  compensation  for  mental  suffer- 
ing, and  that  in  awarding  compensatory  damages  in   such 
cases  no   distinction  is  to   be  made  between   other  forms  of 
mental  suffering  and  that  which  consists  in  a  sense  of  wrong 
or  insult  arising  from  an  act  really  or  apparently  dictated  by 
a  spirit  of  willful  injustice,   or  by  a  deliberate  intention   to 
vex,  degrade,  or  insult.     In  Cole  v.  Atlanta  &  West  Point  R. 
R.  Co.,   102   Ga.  474,  479,  31  S.    E.  107,   it  was   held   that, 
even  where  there  was  no  actual  assault,  but  the  company  has 
failed  in  its  duty  to   protect  its  passenger  from  insult,  abuse, 
and  ill  treatment,  the  plaintiff  is  entitled  to  recover  damages 
for  the  pain  and  mortification  of  being  publicly  denounced  as 
a  deadbeat,  and  in   that  case  it  was  said:    ''While  this  was  a 
wanton  act  of  commission  by  a  servant   of  the  company,  it 
was  also  a   negligent  omission   on  the  part  of  its  servants  to 
perform  towards  the   plaintiff  a  duty   imposed   by  law  upon 
their   master."     Humiliation  and  indignity  are  elements  of 
actual  damages,  and  these  may  arise  from   a  sense  of   injury 
and  outraged  rights  in  being  ejected  from   a  railroad    train 
without  regard   to  the  manner  in  which   the  ejection    was 
effected,  though  only  done  through   mistake.     Louisville  & 
Nashville   R.  R.   Co.  v.    Hine,    121  Ala.  234,  25   South.  857. 
Where  unnecessary  violence  was  used  in  ejecting  a  passenger 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S         77 

Gillespie  v.  Brooklyn  Ueigrhts  R.  Co 

from  a  traio,  he  is  entitled  to  damages  for  the  direct  conse- 
quences of  the  wrong,  including  as  well  physical  pain  as 
mental  suffering  resulting  from  accompaning  insults,  if  any. 
Texas  Pacific  R.  R.  Co.  v.  James,  82  Tex.  306,  18  S.  \V. 
589,  15  L.  R.  a.  347.  A  conductor  of  a  railroad  company 
represents  the  company  in  the  discharge  of  bis  functions,  and 
being  in  the  line  of  his  duty  in  collecting  the  fare  or  taking 
up  tickets,  the  corporation  is  liable  for  any  abuse  oi  his 
authority,  whether  of  omission  or  commission.  In  that  case 
the  court  charged  that  ''in  estimating  damages  they  might 
take  into  consideration  the  indignity,  insult,  and  injury  to 
plaintiff's  feelings  by  being  publicly  expelled,*'  audit  was 
held  proper.  S.  K.  R.  R.  Co.  v.  Rice,  38  Kan.  398,  16 
Pac.  817,  5  Am.  St.  Rep.  766.  Damages  may  be  properly 
allowed  for  mental  suffering  caused  by  indignity  and  outrage, 
whether  connected  with  physical  suffering  or  not ;  and  such 
damages  are  compensatory,  and  not  exemplary.  Shepard  v. 
Chicago,  R.  I.  &  P.  R.  R.  Co.,  77  Iowa,  $4>  41  N.  W.  564. 
Where  the  plaintiff,  holding  a  ticket,  was  wrongfully  threat- 
ened with  expulsion  from  the  cars,  charged  with  attempting 
to  ride  without  paying  therefor,  and  paid  his  fare  rather  than 
to  be  ejected,  it  was  held  that  he  was  entitled  to  recover 
damages  for  the  humiliation  suffered  and  indignity  done  him 
by  such  action  on  the  part  of  the  conductor.  Penn.  Co.  v. 
Bray,  125  Ind.  229,  25  N.  E.  439.  Where  a  passenger  is 
expelled  from  a  train,  and  without  fault  on  his  part,  he  may 
recover  more  than  nominal  damages,  although  he  has  suffered 
no  pecuniary  loss  or  received  actual  injury  to  the  person  by 
reason  of  such  expulsion;  and  the  jury,  in  estimating  the 
damages,  may  consider  not  only  the  annoyance,  vexation, 
delay,  and  risk  to  which  the  person  was  subjected,  but  also 
the  indignity  d  Due  him  by  the  mere  fact  of  his  expulsion. 
Chicago  &  Alton  R.  R.  Co.  v.  Flagg,  43  111.  364,  92  Am. 
Dec.  133.  A  person  wrongfully  ejected  from  a  train  is  entitle  d 
to  recover  such  damages  as  he  may  have  sustained  by  the 
delay  occasioned  by  the  expulsion,  and  all  the  additional 
expenses  necessarily  incurred  thereby,  as  well  as  reasonable 
damages  for  the  indignity  to  which  he  was  subjected  in  being 
expelled  from  the  train.  Penn.  R.  R.  Co.  v.  Connell,  127 
111.  419,  20  N.  E.  89.  Where  there  was  a  wrongful  expulsion 
of  a  passenger  from  the  car,  although  unaccompanied  by  any 
physical  force  or  violence,  it  is  actionable,  and  in  such  a 
case  the  sense  of  wrong  suffered  and  the  feeling  of  humiliation 
and  disgrace  engendered  is  an  actual  damage  for  which  the 
injured  party  may  recover  compensation,  such  damages  being 
compensatory  and  not  exemplary.  Willson  v.  Northern  Pacific 
R.  R.  Co.,  5  Wash.  621,  32  Pac.  468,  34  Pac.  146.  See, 
also,  G.  C.  &  S.  F.  R.  R,  Co.  v.  Cooeland,  17  Tex.  Civ.  App. 
55,  42  S.  W.  239;  Railroad  Co.  v.  Goben,  15  Ind.  App.  123, 
42  N.  E.  1 1 16,  43  N.  E.  890;  Cooper  v.  Mullins,  30  Ga.  146, 
76  Am.    Dec.  638;  Railroad  Co.  v.  Deloney,  65    Ark.    177, 
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45   S.  W.    351,  67  Am.  St.    Rep.  913;  Railroad   Company  v. 
Dickerson,  4  Kan.  App.  345,  45  Pac.  975. 

After  this  somewhat  extended  review  of  the  authorities 
bearing  upon  the  subject,  we  are  led  irresistibly  to  the  con- 
clusion that  the  defendant  is  liable  for  the  insulting  and 
abusive  treatment  the  plaintiff  received  at  the  hands  of  its 
servant,  that  she  is  entitled  to  recover  compensatory  damages 
for  the  humiliation  and  injury  to  her  feelings  occasioned 
thereby,  and  that  the  t^^ial  court  erred  in  directing  a  verdict  for 
the  plaintifi  for  20  cents  only,  and  in  refusing  to  submit  the 
case  to  the  jury. 

The  judgments  of  the  Appellate  Division  and  trial  court 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to^ 
abide  the  event. 

GRAY,  J.  (dissenting).  I  dissent,  because  I  think  it  is 
extending  unduly  the  doctrine  of  a  common  carrier's  liability 
in  making  it  answerable  in  damages  for  the  slanderous  words 
spoken  by  one  of  its  agents. 

BARTLETT,  HAIGHT,  and  CULLEN,  JJ.,  concur  with 
MARTIN,  J.  PARKER,  C.  J.,  and  O'BRIEN,  J.,  concur 
with  GRAY,  J. 

Judgments  reversed,  etc. 


BALTIMORE  &  O.  S.  W.  RY.  CO.  v.  HUDSON. 
(Court  of  Appeals  of  Kentucky,  April  20,  1904.) 

[80  S.  W.  Rep.  454.] 

Passengers — Return  Excursion  Tickets — Use  bv  Original  Pur- 
chaser— Conditions — Identification  of  Purchaser — ^Validity.* — A  con- 
dition on  a  return  excursion  ticket  sold  by  a  railroad  company  at  a 
reduced  fare  requiring  the  holder  to  identify  herself  as  the  original 
purchaser  by  writing  her  signature  on  the  back  thereof,  and,  if  this 
is  not  satisfactory  to  the  validating  agent,  to  produce  other  proofs 
of  her  identity,  is  reasonable  and  valid. 

Same — Same — Same — Same — Same — Burden  of  Proof. — Where  a 
return  excursion  ticket  contained  a  contract  by  which  the  purchaser 
agreed,  on  the  day  of  her  departure  returning,  to  identify  herself  as 
the  original  purchaser  by  writing  her  signature  on  the  back  of  the 
ticket,  "and  by  other  means  if  necessary,"  in  the  presence  of  the 
ticket  agent  of  the  carrier,  and  that  the  ticket  should  not  be  good 
until  officially  executed  by  such  agent  after  such  identification,  the 
burden  was  on  the  holder  of  the  ticket  to  produce  additional  evidence 
of  identification,  on  the  agent  not  being  satisfied  of  her  identity,  by 
reason  of  a  dissimilarity  in  the  signatures. 

Same — Same — Same---Same — Same.* — Such  agent  was  not  required 
to  accept  the  holder's  verbal  assurance  of  her  indentity,  nor  to  insti- 
tute other  inquiries  with  a  view  of  satisfying  himself  on  such  subject. 

Same — Same--Same — Same — Saine — Care  Required.— In  an  action 
against  a  carrier  for  refusal  to  validate  the  return  portion  of  a  passen- 
ger's excursion  ticket,  good  only  in  the  hands  of  the  original  pur- 
chaser, for  lack  of  sufficient  evidence  of  identity,  an  instruction  mak- 

♦See  foot-note  appended  to  Brown  v.  Rapid  Ry.  Co.  (Mich.)>  9  R. 
R.  R.  802,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  802. 
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ing  the  carrier's  liability  turn  solely  on  the  question  whether  the  jury 
believed  the  ticket  agent  wrongfully  refused  to  validate  the  ticket, 
and  failing  to  submit  the  question  whether  proof  of  the  holder's 
identity  as  the  original  purchaser  offered  to  the  ticket  agent  was  such 
as  should  have  satisfied  the  mind  of  a  reasonably  conscientious  and 
prudent  man,  was  erroneous. 

Appeal    from  Circuit  Court,   Jefierson  County,   Common 
Pleas  Division. 
"To  be  officially  reported." 

Action  by  Susie  C.  Hudson  against  the  Baltimore  &  Ohio 
Southwestern  Railway  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Reversed. 

Gibson,  Marshall  &  Gibson,  for  appellant. 

Harvey  Myers,  J.  C.  Dodd,  and  W.  H.  Smith,  for  appellee. 

r  BURNAM,  C.  J.  The  appellee,  Susie  C.  Hudson,  insti- 
tuted this  suit  against  the  appellant,  the  Baltimore  &  Ohio 
Southwestern  Railway  Company,  to  recover  damages  for  the 
refusal  of  its  agent  in  Cincinnati  to  validate  an  excursion 
ticket  alleged  to  have  been  purchased  by  her  from  St.  Louis 
to  Cincinnati  and  return,  and  without  which  the  ticket  could 
not  have  been  used  by  her.  She  alleges,  in  substance,  that 
on  the  22d  of  December,  1900,  she  purchased  of  the  defend- 
ant, at  St.  Louis,  Mo.,  a  round-trip  ticket  over  its  road  to 
Cincinnati,  Ohio,  good  until  the  2d  of  January,  1901 ;  that  on 
the  26th  of  December,  1900,  she  presented  her  ticket  to  the 
agent  of  the  defendant  at  Cincinnati  and  signed  it  as  required 
by  its  terms  for  return  passenger  to  St.  Louis,  and  that 
defendant's  agent  wrongfully  refused  to  validate  the  ticket  or 
to  admit  the  plaintiff  to  its  train,  and  publicly  charged  that 
she  was  attempting  to  use  a  ticket  of  which  she  was  not  the 
original  purchaser;  that  she  was  employed  as  a  teacher  in 
a  stenographic  school  in  the  city  of  St.  Louis,  and  had  con- 
tracted to  return  to  her  place  of  duty  on  the  morning  of  the 
27th  of  December,  1900;  that,  by  the  refusal  of  the  defend- 
ant's agent  to  stamp  her  ticket,  she  missed  the  regular 
train,  by  which  she  could  have  complied  with  her  obligation, 
and  was  compelled  to  buy  another  ticket  and  go  on  the  next 
train,  which  did  not  leave  Cincinnati  until  2  o'clock  a.  m. 
on  the  morning  of  December  27th,  and  which  did  not  arrive 
in  St.  Louis  until  the  afternoon  of  the  27th;  and  that  she 
consequently  lost  her  position  as  a  teacher,  and  was  made 
sick  and  nervous  by  the  delay  and  treatment  which  she 
received.  Appellant's  original  answer  is  a  traverse,  and 
the  amended  answer  alleges  that  a  round-trip  ticket  was  sold 
on  December  22d  to  some  one  who  represented  herself  to  be 
Snsie  Hudson  by  signing  her  name  on  the  face  of  the  ticket, 
which  was  not,  by  its  terms,  transferable,  and  contained 
among  other  stipulations  the  following:^  ''I  further  agree 
that  on  the  day  of  my  departure  returning,  I  will  identify 
myself  as  the  original  purchaser  of  this  ticket  by  writing  my 
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signature  on  the  back  of  this  contract,  and  by  other  means 
if  necessary,  in  the  presence  of  the  ticket  agent  of  the  Balti- 
more &  Ohio  Southwestern  Ry.  Co.,  at  Cincinnati,  and  when 
so  ofiQcially  executed  and  signed  by  said  agent  this  ticket 
shall  then  be  good  for  one  continuous  passage  beginning: 
on  the  day  of  such  execution."    That,  when  this  ticket  was 
presented   to  appellant's  agent  in   Cincinnati  by  a   person 
representing  herself  to  be  the  original  purchaser,  he  required 
her  to  identify  herself  by  signing  her  name  on  the  back  of 
the  ticket  as  required  by  the  contract,  which  she  did,  sign- 
ing her  name  ''Susie  C.  Hudson";  that  the  signature   of  the 
original  purchaser  on  the  face  of  the  ticket  was  so  dissimilar 
from  that  appearing  on  the  back  that  the  agent  refused  to 
validate  the  ticket  on  the  ground  that  they  were  not  the  same 
signatures,  and  referred  the  holder  to  the  depot   passenger 
agent  of  the  company,  at  that  time  in  the  depot,  who  was 
also  not  satisfied  with  the  identification,  and  advised  the 
plaintiff  to  pay  her  fare  to  St.  Louis,  with    the  assurance 
that  it  would  be    refunded   to  her  if  she  should  sufficiently 
identify  herself  as  the  original  purchaser.     The  amended 
answer  was  controverted  of  record,  and  the  trial  resulted  in 
a  verdict  and  judgment  for  $i,ooo,  which  the  railroad  com- 
pany seeks  upon  this  appeal  to  reverse.  7^^^ 
Appellee  testified  that  she  was  employed  as  a  teacher  in  a 
stenographic  school  in  St.  Louis  at  $45  per  month;  that  she 
purchased  the  ticket  in  controversy  after  12  o'clock  at  night, 
and   left  St.  Louis  on   the  train   leaving  for  Cincinnati  at  2 
o'clock  a.  m.  on  the  morning  of  December  22d;  that  on  the 
evening  of  December  26th  she  presented  this  ticket  at  7:30 
o'clock  to  defendant's  agent  at  its  station  in  Cincinnati, 
Ohio,  and  in  his  presence  signed  her  name  on  the  back  of 
the  ticket,  and  requested  him  to  validate  it  for  the  train 
leaving  Cincinnati  at  8  o'clock,  which  he  refused  to  do,  re- 
marking in  the  presence  of  several  persons,  in  an  offensive 
manner,  that  she  was  not  the  Susie  Hudson  who  signed  the 
ticket    on  its  face,  and  that  she  had   bought  it  of  a  scalper; 
that  she  thereupon  assured  him  that  she  was  the  original 
purchaser,  and  was  compelled  to  be  in  St.  Louis  the  next 
morning  at  8  o'clock,  by  contract  with  her  employer,  or  lose 
her  position,  and  that  she  could  not  arrive  there  unless  he 
validated  her  ticket  so  that  she  could  go  on  the  next  train» 
and  informed  him  that  she  had  a  valise  in  the  baggage  room 
which  contained  letters  and  papers  by  which  she  could  iden- 
tify herself,  if  he  would  examine  them,   which  he  declined 
to  do,  and  referred  her  to  another  officer  of  the  company,  who 
was  at  that  time  on  the  floor   of  the  waiting  room,  and  to 
whom  she  referred  the  same  request,  but  who,  after  exam- 
ining the  signatures  on  the  face  and   back  of  the  ticket, 
refused  to  interfere,  and  who  advised  her  to  purchase  another 
ticket,  and  make  claim  to  have  the  money  refunded  to  her 
in  St.  Louis.     Plaintiff  testifies  that  after  the  second  refusal 
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she  left  the  depot,  went  over  to  Covington  to  see  her  attorney 
ID  this  case,  and  found  his  partner,  to  whom  she  explained 
the  situation,  and  left  the  ticket  with  him,  with  instrnctions 
to  institute  this  suit;  that  she  then  returned  to  the  depot 
in    Cincinnati,   and    bought    a    ticket,   and    left    for  St. 
Louis    on    the    train     leaving    Cincinnati    at    2    o'clock 
a.  m.,   six    hours    later;  that,   as    a  result  of  this  delay, 
she    lost    her    position    in    the    stenographic    school    in 
St.  Louis,  and  was  made  sick  by  the  delay  and  exposure 
in  her  trip  to  Covington.     She  also  introduced  as  witnesses 
two  bystanders,  who  testi6ed  that  the  ticket  agent  in  Cincin- 
nati was  impolite  and  disrespectful  at  the  time  he  refused  to 
validate  her  ticket  in  Cincinnati.     The  agent  of  the  railway 
company  in  St.  Louis,  who  sold  the  ticket  in  controversy, 
testified  that  it  was  sold  and  stamped  in  St.  Louis  after  6:30 
a.  m.  on  the  morning  of  December  22d,  some  hours  after  the 
departure  of  the  train  on  which  the  plaintiff  testified  that  she 
left  St.  Louis;  that  he  knew  this  to  be  true,  because  he  did 
not  go  on  duty  until  6:30  on  the  morning  of    December  22d; 
and  that  he  recognized  the  signature  of  Henry  Lython  as  his 
handwriting.     The  agent  in  Cincinnati  testified    that  he  re- 
fused to  validate  the  ticket  because  the  signature  on  the  back 
of  the  ticket  did  not  correspond  with  the  signature  on  the 
front;  that  it  contained  the  letter  ''C,"  and  was  wholly  dis- 
similar in  appearance;  that  he  asked  appellee  if  she  always 
wrote  her  name  with ''C";  that  she  replied  that  she  did; 
that  he  then  asked  her  to  sign  her  name  over  again  on   a 
small  envelope  which  he  handed  her;  that  she  did  so,  and 
her  signature  was  exactly  like  the    one  on  the    back  of  the 
ticket;  that  he  then  asked  her  if  she  had  any  means  of  iden- 
tification about  her  person ;  that  she  replied  that  she  had 
none  with  her,  but  had  some  baggage;  that  he  referred   her 
to  the  depot  passenger  agent,  which  was  the  last  that  he  saw 
of  her.     Both  witnesses  testify  that  there  is  a  striking  differ- 
ence in  the  appearance  of  the  two  signatures.    The  railroad 
company  also  introduced  a  number  of  experts  who  testified 
to  a  very  radical  difference  between  the  signatures  on  the  face 
and  on  the  back  of  the  ticket. 

No  testimony  was  introduced  by  appellee  to  rebut  the  testi- 
mony of  these  experts. 

Upon  the  trial  the  court  instructed  the  jury  as  follows: 
"(a)  The  court  instructs  the  jury  that  if  they  shall  believe 
from  the  evidence  that  on  the  22d  of  December,  1900,  the 
plaintiff  bought  from  the  defendant,  at  St.  Louis,  a  round-trip 
ticket  from  St.  Louis  to  Cincinnati,  and  that,  within  the  time 
limited  by  the  terms  of  the  contract  (that  is,  upon  the 
26th  of  December,  1900),  she  presented  the  ticket  to  the 
agent  of  the  defendant  at  Cincinnati,  and  signed  her  name 
upon  it  in  his  presence,  as  required  by  the  terms  of  said 
ticket,  and  that  said  agent  wrongfully  refused  to  validate  the 

12  R  R  R— 6 
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ticket,  and  refused  to  admit  her  to  the  train  for  her  said 
return  trip  upon  said  ticket  to  St.  Louis,  and  charged  her 
with  presenting  a  fraudulent  ticket,  then  the  law  is  for  the 
plaintiff,  and  they  should  so  find,  (b)  But  unless  the  plaio- 
tiff  bought  the  said  round-trip  ticket  at  St.  Louis,  and  sigrned 
her  name  upon  it  at  Cincinnati,  as  required  by  the  contract 
therein,  and  requested  the  defendant  to  validate  it,  and  the 
agent  wrongfully  refused  to  do  so,  then  the  law  is  for  the 
defendant,  and  the  jury  should  so  find." 

A  condition,  upon  a  return  excursion  ticket  sold  by  the 
railroad  company  at  a  reduced  rate,  requiring  the  holder  to 
identify  herself  as  the  original  purchaser  of  the  ticket  by 
writing  her  signature  on  the  back  thereof,  and,  if  this  is  not 
satisfactory  to  the  validating  agent  of  the  company,  to  pro- 
duce other  proofs  of  the  fact  of  identity,  is  neither  unreaaoo- 
able  nor  unusual ;  and  the  validity  of  such  conditions  has, 
we  believe,  been  universally  upheld,  as  based  upon  a  suffi- 
cient consideration.  See  Hutchinson  on  Carriers,  §  580b; 
Ray  on  Negligence  of  Imposed  Duties,  Carriers  of  Passen- 
gers, §§  sii»  S12.  If  the  validating  ticket  agent  was  not  sat- 
isfied from  a  comparison  of  the  signatures  of  the  claimant  of 
the  ticket  as  to  her  identity,  the  burden  of  producing  such 
proof,  if  required  by  him,  was  upon  her,  and  it  was  so  stip- 
ulated in  the  contract.  Nor  was  he  required  to  have  accepted 
her  mere  verbal  assurance  of  her  identity,  or  to  institute 
other  inquiries  with  a  view  of  satisfying  his  mind  on  this 
point.  See  Railway  Co.  v.  Barlow  (Ga.)  30  S.  £.  732;  Head 
v.  Georgia  Pacific  Railway  Co.,  79  Ga.  358,  7  S.  E.  217,  11 
Am.  St.  Rep.  434-  If  it  be  conceded  that  the  dissimilarity  in 
the  signatures  on  the  face  and  back  of  the  ticket  was  suffi- 
cient to  have  justified  a  conscientious  and  reasonably  pru- 
dent agent  in  requiring  additional  proof  of  her  identity,  then 
the  question  arises  whether  the  proof  produced  by  appellee, 
or  offered  to  be  produced  by  her,  was  sufficient  for  this  par- 
pose,  and  this  is  a  question  of  fact  for  the  decision  of  the 
jury.  The  instructions  given  by  the  trial  court  make  appel- 
lant's liability  turn  upon  whether  the  jury  believed  the  ticket 
agent  wrongfully  refused  to  validate  the  ticket.  This  is  not 
a  full  and  clear  statement  of  the  law  of  the  case.  Appellant 
was  entitled  to  have  had  the  jury  decide,  not  whether  they 
believed  the  agent  acted  wrongfully  in  refusing  to  validate  the 
ticket,  but  whether  the  proof  of  her  identity  as  purchaser  of 
the  ticket  offered  to  the  ticket  agent  was  such  as  would  have 
satisfied  the  mind  of  a  reasonable,  conscientious,  and  prudent 
man,  who  had  been  selected  by  the  parties  to  pass  upon  the 
question.  As  a  general  proposition,  it  is  more  important  for 
the  railroad  company  that  the  identity  of  the  holder  and  pur- 
chaser of  the  ticket  should  be  satisfactorily  established  than 
to  the  ticket  holder,  for  the  reason  that  a  genuine  purchaser 
can  always  require  the  company  to  refund  her  money  if  the 
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▼alidatiog  agent  wrongfally  refased  to  stamp  her  ticket* 
whilst,  on  the  other  hand,  a  mistake  against  the  company 
in  this  matter  would  leave  it  practically  without  remedy. 

For  reasons  indicated,  the  judgment  is  rever8ed,'and  the 
cause  remanded  for  proceedings  consistent  with  this  opinion. 


LEHIGH  VALLEY  R.  CO.  v,  DUPONT. 
(Circuit  Court  of  Appeals,  Second  Circuit,  February  25,  1904.) 

[128   Fed.   Rep.   840.] 

Railroads — Injuries  to  Passengers — Platforms — ^In  Safe  Places — 
Question  for  Jury.* — In  an  action  for  the  wrongful  killing  of  a  pas- 
senger as  he  had  just  reached  a  narrow  platform  provided  for  passen- 
gers to  board  trains,  the  cars  of  which  overlapped  the  platform  be- 
tween 13  and  14  inches,  by  reason  of  its  being  constructed  on  a  curve 
close  to  the  rail,  evidence  held  to  justify  the  court  in  submitting  to 
the  jury  the  question  whether  defendant  was  guilty  of  negligence  tm 
providing  an  unsafe  platform. 

Same. — In  an  action  for  the  killing  of  a  passenger  while  he  was 
standing  on  a  platform,  the  railroad  company  was  not  negligent 
merely  in  running  a  special  train  past  such  platform,  shortlv  before 
the  scheduled  time  for  the  arrival  of  the  regular  train,  wnich  the 
passenger  intended  to  take,  without  notice  to  the  station  master, 
nor  because  such  train  was  permitted  to  run  at  an  excessively  high 
rate  of  speed. 

Same— Contributory  Negligence. — Where  a  railroad  company  main- 
tained a  narrow  passenger  platform  at  a  curve,  where  trains  approach- 
ing could  be  seen  only  for  a  short  distance,  and  the  station  master, 
on  hearing  a  train  approach,  informed  deceased,  who  had  a  ticket 
for  transportation  on  the  expected  train,  to  go  to  the  platform,  under 
the  mistaken  belief  that  such  train  was  the  regular  train,  instead  of 
a  special,  which  passed  the  platform  at  a  very  high  rate  of  speed, 
and  killed  deceased  just  as  he  reached  the  platform,  by  reason  of  the 
fact  that  the  train  overhung  the  same  some  13  or  14  inches,  deceased 
was  not  guilty  of  contributory  negligence  as  a  matter  of  law. 

Same— -Instmctioils. — In  an  action  for  the  death  of  a  passenger  as 
he  reached  a  station  platform,  by  reason  of  the  overhanging  of  a 
train  which  passed  the  platform  at  a  high  rate  of  speed,  an  instruc- 
tion that  if  deceased  did  anything  that  a  man  of  prudence  under  the 
circumstances  would  not  have  done,  or  omitted  to  do  anything  that 
a  man  of  prudence  would  have  done,  and  that  deceased  had  a  right 
to  assume  that  the  platform  was  so  related  to  the  track  that  the 
train  would  not  sweep  over  any  portion  of  it,  which  the  court  modified 
on  defendant's  objection  so  as  to  charge  that  deceased  had  a  right 
to  assume  generally  that  the  train  would  not  sweep  him  off,  and 
that  it  was  his  duty  to  use  the  platform  with  ordinary  care  and 
prudence,  was  not  erroneous. 

Same-Xonnecting  Carriers — ^Through  Contracts — Partnership.t — 
Where  the  lines  of  several  railroad  corporations  are  conducted  as  a 
single  system,  for  the  purpose  of  the  traffic  between  different  points, 
originating  on  either,  and  such  corporations  divided  the  proceeds  of 

♦As  to  a  carrier  of  passenger's  duties  with  respect  to  the  safety  of 
stations,  platforms,  and  other  stopping  places,  see  foot-note  appended 
to  Leveret  v.  Shreveport  Belt  Ry.  Co.  (La.),  9  R.  R.  R.  611,  32  Am. 
&  Eng.  R.  Cas.,  N.  S.,  611,  where  all  the  preceding  authorities  in  this 
series  are  collected. 

tSee  extensive  note  appended  to  Alabama  &  V.  Ry.  Co.  v.  Lamldft 
(Miss.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  867. 
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such  business  on  a  mileage  basis,  the  several  corporations  as  to  such 
business  were  partners,  and  liable  to  third  persons  on  the  principles 
of  the  law  of  agency. 

Same — ^Dominant  Carrier — Liability.]: — Where  defendant  sold 
deceased  a  ticket  for  transportation  between  two  points,  containinfif 
nothing  to  show  that  such  transportation,  or  a  part  thereof,  was  to 
be  performed  on  the  E.  Railroad,  operated  by  another  corporation, 
whose  stock  was  entirely  owned  by  the  L.  T.  Railroad  Company,  the 
stock  of  which  in  turn  was  owned  by  defendant  company,  which  in 
fact  controlled  the  operation  of  the  E.  Railroad  Company  througrh 
defendant's  officers,  defendant  was  liable  for  the  wrongful  killings  of 
such  passenger,  though  resulting  from  the  negligence  of  the  E.  Rail- 
road Company. 

In  Error  to  the  Circait  Court  of  the  United  States  for  the 
Eastern  District  ot  New  York. 

Allen  McCallob,  for  plaintifF  in  error. 
Joseph  Fessresch,  for  defendant. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Cir- 
cult  Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the 
defendant  in  the  court  below  to  review  a  judgment  for  the 
plaintiff  entered  upon  the  verdict  of  a  jury. 

The  plaintifl  brought  the  action  as  the  administratrix  of 
Jules  Dupont,  deceased,  to  recover  damages  for  his  death, 
alleged  to  have  been  occasioned  by  the  negligence  of  the 
defendant.  The  defendant  is  a  Pennsylvania  corporation 
which,  besides  the  railroads  which  it  owns,  has  acquired  con- 
trol of  the  railroads  of  several  other  corporations  through 
its  ownership  of  the  capital  stock  of  these  corporations,  the 
whole  constituting  what  is  known  as  the  Lehigh  Valley  Rail- 
way System,  and  forming  a  continuous  main  line  from  Jersey 
City,  N.  J.,  through  the  state  of  Pennsylvania,  to  Buffalo,  N. 
Y.,  with  various  branch  lines.  One  of  the  roads  thus  acquired 
is  the  Easton  &  Amboy  Railroad,  ^hich  has  its  western  ter- 
minus at  Phillipsburg.  The  Delaware  river  separates  Phil- 
lipsburg  from  Easton,  which  is  the  eastern  terminus  of  the 
main  line  of  the  defendant,  and  the  railways  of  the  Lehigh 
Valley  System  are  connected  between  these  two  places  by 
the  railroad  bridge  of  the  defendant.  The  deceased  was 
killed  in  July,  1901,  at  the  railway  station  at  Alpha,  a  village 
on  the  line  of  the  Easton  &  Amboy  Railroad  a  few  miles 

tSee  note  appended  to  Barkman  v.  Pennsylvania  R.  Co.  (N.  J.),  13 
Am.  &  Eng.  R.  Cas.,  N.  S.,  250;  note  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
ii  (liability  for  loss  of  baggage);  Mathews  v,  Atchison,  T.  &  S.  F.  R. 
Co.  (Kan.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  255  (ticket  sold  by  carrier 
under  through  traffic  arrangement  does  not  render  it  liable  for  injury 
to  passenger  on  line  of  another  carrier) ;  Pennsylvania  R.  Co.  v.  Jones 
(U.  S.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  389  (joint  liability  of  companies 
using  track  and  operating  trains  in  common  for  injuries  sustained 
from  collision);  St.  Louis,  etc.,  Ry.  Co.  v.  Battle  (Ark.),  22  Am.  & 
Eng.  R.  Cas.,  N.  S.,  700  (liability  of  intersecting  railroad  as  joint  tort 
feasor  because  of  proximity  of  defective  platform  of  other  company 
used  by  its  own  passengers). 
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east  of  Phillipaburg,  by  st  train  rnDoing  upon  that  road» 
while  he  was  standing  upon  a  passenger  platform  adjacent 
to  the  track,  preparatory  to  taking  a  west-bound  train.  His 
passage  ticket  had  been  purchased  the  day  before  at  Easton  of 
the  defendant's  ticket  agent,  and  entitled  him  to  one  con- 
tinaous  passage  between  Easton  or  Phillipsburg  and  Alpha, 
in  either  direction. 

The  principal  issues  contested  upon  the  trial  were 
(i)  whether  the  death  of  the  decedent  was  caused  by  the  negli- 
gence of  the  Easton  &  Amboy  Railroad  Company ;  (2)  whether 
be  was  guilty  of  contributory  negligence;  and  (3)  whether  the 
defendant  was  liable  to  the  plaintiff  for  the  negligence  of  the 
Easton  &  Amboy  Railroad  Company. 

The  evidence  upon  the  trial  bearing  upon  the  issues  of 
negligence  and  contributory  negligence  was  this:  The  sta- 
tion at  Alpha  is  located  upon  a  curve  of  the  railroad,  which 
to  the  eastward  runs  through  a  cut.  At  the  time  of  the  acci- 
dent there  was  a  waiting  room  and  platform  at  one  side  of 
the  tracks,  where  passengers  commonly  awaited  the  arrival 
of  trains  upon  either  track,  and  opposite,  and  across  three 
tracks,  and  outside  the  west-bound  track,  was  an  uncovered 
platform,  from  which  they  took  the  trains  upon  that  track. 
The  platform  was  about  100  feet  long  and  something  less  than 
6  feet  broad,  and  was  occupied  in  part  at  the  rear  by  a  bench 
and  handrail.  At  the  front  it  was  so  near  ihe  track  that  the 
ears  in  passing  overlapped  it  13  or  14  inches.  A  west-bound 
approaching  train  couid  be  seen  from  this  platform  a  distance 
of  about  1,000  feet.  It  also  appeared  that  the  decedent,  with 
certain  members  of  his  family,  had  been  awaiting  in  the  wait- 
ing room  the  arrival  of  the  west-bound  train  due  to  leave 
Alpha  at  9:31  a.  m.  for  Easton.  Very  shortly  before  their 
train  was  due  the  whistle  of  an  approaching  locomotive  was 
heard,  apparently  rounding  the  curve  in  the  cut  to  the  east- 
ward of  the  station,  and-  thereupon  the  station  master  noti- 
fied them:  ''This  is  your  train;  all  aboard;  hurry  across." 
The  approaching  train  was  not  in  fact  the  train  they  had  been 
waiting  to  take,  but  was  a  special  train  sent  out  by  the 
defendant  for  the  accommodation  of  its  president,  consisting 
of  the  president's  car,  another  car,  and  a  locomotive.  The 
party  hurriedly  crossed  the  tracks,  and  reached  the  platform, 
and  a  moment  after  the  decedent  was  killed  by  the  special 
train,  which  passed  without  stopping,  and  at  a  speed  of  be- 
tween 50  and  60  miles  an  hour.  He  was  seen  to  throw  up 
his  hand  as  if  to  hold  his  hat  on  his  head,  and  the  next 
moment  he  was  under  the  train  and  cut  to  pieces,  but  none 
of  the  witnesses  saw  what  occurred  during  the  interval. 
These  facts  were  practically  undisputed.  A  brief  description 
of  the  accident  was  given  by  one  of  the  witnesses  for  the 
plaintiff  in  the  following  testimony: 

''We  sat  there  in  the  station,  and  the  station  agent  told 
us  after  a  while  that  the  train  was  coming,  and  we  started 
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from  the  station  across  the  track,  and  we  foand  that  the  train 
did  not  slow  up  any,  and  the  station  master  told  us  to  'hurry 
up,'  and  I  heard  my  brother-in-law  [the  deceased]  call  to  my 
aunt  who  was  with  us  to  hurry  across,  and  I  looked  at  him 
and  he  was  just  steppins:  on  the  platform  at  that  time,  and 
the  shriek  of  the  engine  as  it  was  neaiing  the  platform  then 
distracted  my  attention,  and  I  looked  towards  the  train,  and 
that  was  the  last  I  saw  of  him  until  I  saw  the  body  going: 
around  the  wheels." 

The  deceased  had  lived  at  Alpha  about  a  year,  and   had 
frequently  traveled  by  train  between  Alpha  and  Easton. 

The  evidence  upon  the  trial  upon  the  question  whether  the 
plaintifil'sf  right  of  recovery  was  against  the  defendant  or 
only  against  the  Easton  &  Amboy  Railroad  Company  estab- 
lished the  following  facts:  The  Easton  &  Amboy  Railroad 
has  been  operated  and  managed  by  the  officers  and  agents  of 
the  Easton  &  Amboy  Railroad  Company  since  1893,  at  which 
time  a  lease  which  bad  been  made  by  that  corporation  to  the 
defendant  in  1892  was  declared  illegal  in  a  suit  brought  by 
the  Attorney  General  in  behalf  of  the  state  of  New  Jersey. 
By  the  decree  in  that  suit  it  was  ordered  that  the  Easton  & 
Amboy  Railroad  Compaify  should  resume  possession  of  its 
railroad,  property,  privileges,  and  franchises,  and  operate 
them  by  its  own  officers  and  agents.  Since  1893  the  entire 
stock  of  the  corporation  has  been  owned  by  the  Lehigh  Val- 
ley Terminal  Railroad  Company,  another  New  Jersey  corpo* 
ration,  and  the  entire  stock  of  this  latter  corporation  has  been 
owned  by  the  defendant;  and  the  directors  of  the  Lehigh 
Valley  Terminal  Company  have  been  elected  by  the  vote  of 
the  defendant,  and  the  officers  and  directors  of  the  Easton  & 
Amboy  Railroad  Company  have  been  elected  by  the  vote  of 
the  Lehigh  Valley  Terminal  Company.  The  freight  and  pas- 
senger business  between  the  two  corporations  has  been  done 
upon  a  mileage  basis,  the  charges  being  prorated,  and  each 
one  receiving  its  proportion.  Considerable  evidence  was 
introduced  by  the  plaintiff  upon  the  trial  for  the  purpose  of 
showing  that  for  a  long  time  previous  to  the  accident  the  de- 
fendant had  held  itself  out  to  the  traveling  public  as  the 
apparent  carrier  operating  the  .Easton  &  Amboy  Railroad. 
It  appeared  that  the  same  person  was  the  superintendent 
of  the  defendant  and  of  the  Easton  &  Amboy  Railroad  Com- 
pany; that  the  same  person  was  the  general  passenger  agent 
of  each;  that  in  the  advertisements  and  timetables  of  the 
defendant  the  Easton  &  Amboy  railroad  had  always  been 
treated  as  a  part  of  the  railroad  of  the  defendant;  and  that 
the  cars,  conductors,  and  employees  upon  that  railroad  have 
been  apparently  those  of  the  defendant,  the  cars  being  let- 
tered in  its  name,  and  the  conductors  and  employees  wearing 
its  initials  upon  their  uniforms. 

The  assignments  of  error  which  challenge  the  rulings  of  the 
trial  judge  upon  the  questions  of  negligence  and  contribu- 
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tory  negligence  are  addressed  to  bis  refusal  to  direct  a  verdict 
for  the  defendant  and  to  bis  instructions  to  tbe  jury. 

It  is  unnecessary  to  consider  these  assignments  in  detail. 
The  decedent  had  put  himself  in  tbe  care  of  the  Easton  & 
Amboy  Railroad  Company  for  tbe  purpose  of  takiog  passage 
upon  its  train  then  about  due  to  arrive,  having  a  ticket 
which  entitled  him  to  carriage  by  that  train.  The  relation  of 
carrier  and  passenger  existed  at  tbe  time  be  crossed  tbe  track 
and  reached  the  platform.  If  the  carrier  had  not  used  due 
care  to  provide  him  with  a  safe  place  to  await  and  board 
tbe  train,  negligence  was  established.  Neither  tbe  Easton 
&  Amboy  Railroad  Company  nor  tbe  defendant  was  charge- 
able with  negligence  merely  because  of  tbe  running  of  a 
special  train  through  Alpha  shortly  before  tbe  schedule  time 
for  tbe  arrival  of  the  regular  train  without  notice  to  tbe  station 
tender,  nor  merely  because  the  train  was  permitted  to  run  at 
an  excessively  high  rate  of  speed.  The  trial  judge  so  in- 
structed the  jury,  and  be  left  it  to  them  to  decide  whether, 
in  view  of  its  relation  to  approaching  trains,  tbe  platform  as 
it  was  constructed  was  an  unsafe  place. 

We  think  the  facts  fully  justified  that  instruction.  Tbe 
probability  that  unexpected  trains,  running  at  high  speed, 
might  pass  it  while  passengers  were  properly  there,  exciting 
and  confusing  them,  as  such  an  occurrence  naturally  would, 
was  one  which  should  have  been  considered  by  tbe  carrier 
in  determining  th?  locality  and  dimensions  of  tbe  platform. 
So,  also,  the  probability  that  at  times  it  would  be  used  by 
tbe  young,  or  tbe  infirm,  or  by  passengers  otherwise  inca- 
pacitated to  exercise  tbe  utmost  intelligence  for  their  own 
safety,  should  have  been  considered.  So,  also,  its  location 
at  a  point  where  a  fast  train  could  not  be  seen  approaching 
for  a  period  of  more  than  about  a  dozen  seconds  should  have 
been  considered.'  These  considerations  would  seem  to  have 
been  neglected  when  tbe  platform  was  made  as  narrow  as  it 
was,  and  located  so  near  tbe  track  that  passing  cars  over- 
lapped it  as  they  did.  Tbe  margin  of  safety  was  sufQcient 
under  ordinary  conditions  for  passengers  aware  of  its  relation 
to  the  track,  and  exercising  due  prudence,  but  not  sufQcient 
under  conditions  which  were  likely  to  occur  when  it  was 
being  legitimately  used.  In  Dobiecki  v.  Sharp,  88  N.  Y. 
203,  where  tbe  cars  projected  over  tbe  platform  only  from 
three  to  five  inches,  the  court  were  of  tbe  opinion  that  the 
question  of  negligence  was  one  for  the  jury.  In  Archer  v. 
The  New  York,  etc.,  R.  R.  Co.,  106  N.  Y.  589,  13  N.  E.  318, 
where  tbe  cars  overlapped  the  platform  only  two  or  three 
inches,  the  court  considered  that  the  jury  were  autborized  to 
find  negligence.  It  is  not  necessary  to  adopt  either  of  these 
decisions  for  tbe  purposes  of  this  case,  but  they  illustrate  the 
trend  of  judicial  opinion  in  respect  to  tbe  danger  of  con- 
structing a  platform  so  that  at  any  part  of  it  a  passenger  is 
likely  to  be  struck  by  passing  trains.     Nor  is  it  necessary  to 
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adopt  the  view  of  the  trial  judge  that  the  only  element  of 
negligence  for  the  consideration  of  the  jury  was  the  failure 
of  the  carrier  to  provide  a  safe  place.  It  8u£Bces  that  the 
instructions  were  as  favorable  for  the  defendant  as  it  was 
entitled  to  ask.  Upon  the  issue  of  contributory  negligence 
the  facts  justified  the  refusal  of  the  trial  judge  to  direct  a 
verdict  for  the  defendant.  The  evidence  authorized  the  jury 
to  find  that  the  decedent  was  killed  almost  immediately  after 
he  had  reached  the  platform;  that  in  the  intervening  moment 
his  attention  was  distracted  and  his  deliberative  faculties 
practically  paralyzed  by  the  onrush  of  a  flying  train  and 
shrieking  locomotive  in  place  of  an  expected  train»  which 
would  be  moving  slowly  preparatory  to  stopping  at  the  plat- 
form; and  that  during  a  second  or  two  of  this  brief  and  dis- 
concerting interval  he  unconsciously  exposed  himself  near  the 
perilous  edge  of  the  platform  and  beyond  the  undefined  safety 
line. 

The  trial  judge  instructed  the  jury,  in  substance,  that  the 
plaintiff  was  not  entitled  to  recover  if  the  decedent  did  any- 
thing that  a  man  of  prudence,  under  the  conditions  and 
circumstances  then  existing,  would  not  have  done,  or 
omitted  to  do  anything  that  a  man  of  prudence  would  have 
done,  and  that  they  were  to  consider  whether  he  was  guilty 
of  any  negligence  in  not  going  back  to  the  railing  at  the  rear 
of  the  platform,  and  what  opportunity  he  had  to  reach  it,  and 
whether  he  knew,  or  had  reason  to  know,  that  if  he  stood 
near  the  edge  of  the  platform  the  overhang  of  passing  cars 
would  sweep  him  ofi.  The  only  criticism  that  can  be  fairly 
suggested  of  his  instructions  is  based  upon  that  one  in  which 
he  stated  that  the  decedent  ''had  a  right  to  assume  that  the 
platform  was  so  related  to  the  track  that  the  train  would  not 
sweep  over  any  portion  of  it.''  Upon  an  exception  by  the 
defendant  to  that  instruction,  he  qualified  it  by  stating  that 
the  decedent  ''had  a  right  to  assume,  generally,  that  the 
train  would  not  sweep  him  ofi,  but  it  was  his  duty  to  use  the 
platform  with  ordinary  care  and  prudence."  If  the  decedent 
had  been  unaware  previously  that  the  passing  trains  over- 
lapped the  platform,  this  instruction  would  have  been  strictly 
correct.  It  should  be  considered  in  connection  with  the  in 
structions  which  had  preceded  it,  and  which  directed  the 
attention  of  the  jury  to  the  inquiry  whether  the  decedent  knew, 
or  had  reason  to  know,  that  passing  cars  would  overhang  the 
platform  near  the  edge.  The  instructions,  in  their  entirety, 
left  the  jury  under  no  misapprehension  as  to  the  obligation 
of  due  care  on  the  part  of  the  decedent. 

The  remaining  assignments  of  error  challenge  the  rulings 
of  the  trial  judge  upon  the  question  whether  the  defendant, 
in  any  view  of  the  facts,  was  the  carrier  against  whom  the 
action  could  be  maintained. 

The  title  to  the  franchises,  privileges,  and  property  of  the 
Easton  &  Amboy  Railroad  Company  was  vested  in  that  cor- 
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poratioo,  and  the  railroad  upon  which  the  deceased  was 
killed  was  operated  and  maintained  financially  and  physi- 
cally by  that  corporation;  bnt  the  potential  and  ultimate 
control  of  all  its  property  and  business  affairs  was  lodged  in 
the  defendant,  and  this  control  was  exercised  as  completely 
and  as  directly  as  the  machinery  of  corporate  organisms 
woald  permit.  Inasmuch  as,  under  the  laws  of  New  Jersey, 
the  Easton  &  Amboy  Railroad  Company  was  incapable  of 
transferring  to  the  defendant  its  franchises,  privileges,  and 
property,  and  the  defendant  could  not  acquire  them,  the  de- 
fendant was  not  in  legal  contemplation  the  owner  nor  oper- 
ating the  Easton  &  Amboy  Railroad.  But  the  law  does  not 
prevent  one  railroad  corporation  from  making  a  contract 
with  a  passenger  to  carry  him  beyond  its  own  road  and  upon 
or  over  the  connecting  roads  of  another  railroad  corporation 
and  assume  towards  him  all  the  ordinary  obligations  of  a  pas- 
senger carrier  during  the  transit.  The  contract  being  in- 
cidental to  one  to  carry  him  over  its  own  road,  is  not  ultra 
vires.  Nor  is  it  ultra  vires  for  a  railroad  corporation  to 
agree  with  other  railroad  corporations  upon  such  terms  of 
co-operation  in  transacting  their  joint  business  as  may  be 
satisfactory.  And  where  the  lines  of  several  railroad  corpo- 
rations are  conducted  as  a  single  system  (or  the  purposes 
of  the  traffic  between  different  points  originating  upon  either, 
the  corporations  may  constitute  themselves  a  partnership  for 
the  business  of  such  traffic;  and  when  they  do,  although  the 
general  management  of  each  road  is  retained  by  the  corpo- 
ration owning  it,  the  several  corporations  are,  as  to  such 
business,  partners,  and  liable  upon  the  principles  of  the  law 
of  agency.  When  a  relation  of  joint  and  several  agency  exists 
in  a  system  of  dominant  and  subordinate  carriers,  the  domi- 
nant carrier  is  liable  for  all  breaches  of  obligation  by  any 
of  the  other  constituent  carriers  in  the  performance  of  a  con- 
tract made  by  it  for  the  transportation  of  passengers  or 
freight.  These  propositions  are  established  by  the  following 
authorities:  Swift  v.  Pacific  Mail  Steamship  Co.,  io6  N.  Y. 
2o6,  12  N.  E.  583;  Philadelphia,  etc.,  R.  Co.  v.  State,  58 
Md.  372;  Wyman  v.  Chicago,  etc.,  R.  Co.,  4  Mo.  App.  578; 
Bradford  v.  So.  Car.  R.  Co.,  7  Rich.  Law,  201,  62  Am. 
Dec.  411;  Harris  v.  Cheshire  R.  Co.  (R.  I.)  16  Atl.  512; 
Block  V.  Fitchburg  R.  Co.,  139  Mass.  308,  i  N.  E.  348;  Inde- 
pendence MtUs  Co.  V.  Burlington,  etc.,  R.  Co.,  72  Iowa,  535, 
34  N.  W.  320,  2  Am.  St.  Rep.  258;  Cincinnati  R.  Co.  v. 
Spratt,  2  Duv.  (Ky.)  4;  Barter  v.  Wheeler,  49  N.  H.  9,  6  Am. 
Rep.  434.  We  find  nothing  inconsistent  with  these  proposi- 
tions decided  in  Pennsylvania  R.  Co.  v.  Jones,  155  U.  S.  333, 
15  Sup.  Ct.  136,  39  L.  Ed.  176,  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
389.  Especially  should  the  dominant  corporation  be  regarded 
as  the  principal  and  the  constituent  corporations  as  agents 
when,  as  in  this  case,  the  dominant  corporation  ultimately 
derives  all  the  profits  and  incurs  all  the  losses  arising   from 
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the  trafiBc  originating  on  any  of  the  lines.  We  conclnde  that 
the  relations  of  the  defendant  with  the  Easton  &  Amboy  Rail- 
road Company  in  respect  to  the  tra£Bc  originating  on  the 
lines  of  either  were  those  of  a  principal  and  its  agent.  The 
ticket  which  it  sold  to  the  decedent  evidenced  a  contract  for 
through  carriage  between  Easton  and  Alpha  in  either  direc- 
tion, and  on  its  face  did  not  purport  to  be  the  contract  of  the 
Easton  &  Amboy  Railroad  Company,  or  refer  to  that  corpo- 
ration in  any  way.  In  view  of  the  relations  between  the  two 
carriers,  it  should  be  regarded  as  a  contract  for  through  trans- 
portation, which,  so  far  as  it  was  to  be  performed  on  the 
Easton  &  Amboy  Railroad,  was  to  be  performed  by  an  agent 
of  the  defendant.  Upon  the  undisputed  evidence  the  trial 
judge  would  have  been  justified  in  instructing  the  jury  to 
find  a  verdict  for  the  plaintiff  if  they  found  in  her  favor  upon 
the  issues  of  negligence  and  concurring  negligence.  Conse- 
quently the  defendant  was  not  prejudiced  by  his  rulings  in 
receiving  evidence  offered  for  the  purpose  of  showing  that 
the  defendant  had  held  itself  out  to  the  public  as  operating: 
the  Easton  &  Amboy  Railroad,  or  in  submitting  the  case 
to  the  jury  upon  the  theory  that  the  plaintiff  was  not  entitled 
to  a  verdict  unless  they  should  find  that  the  defendant  had 
so  held  itself  out  to  the  public.  The  complaint  set  out  the 
facts  constituting  the  cause  of  action,  and  was  framed  upon 
the  legal  theory  that  the  defendant  was  responsible  for  its 
own  negligence  and  for  that  of  the  Easton  &  Amboy  Railroad 
Company,  and  the  amendment  permitted  by  the  trial  judge 
was  unnecessary  and  did  not  prejudice  the  defendant. 
The  judgment  is  afQrmed. 


SOUTHERN  RY.  CO.  IN  MISS.  v.  WILLIAMS. 

(Supreme  Court  of  Mississippi,  April  18,  1904.) 

[36   So.   Rep.   394.] 

Carriers — Passengers — Employees — Boarding  Moving  Train — ^In- 
juries— Contributory  Negligence.* — Plaintiff,  a  member  of  a  railroad 
bridge  gang,  while  returning  from  work  on  a  regular  passenger 
train  was  ordered  to  assist  in  removing  certain  cows  from  the  track, 
and  when  accomplished  the  conductor  caused  the  train  to  be  startea 
before  plaintiff  reached  it.  Plaintiff  undertook  to  board  the  train 
while  it  was  running  "pretty  fast,"  and  while  so  doing[  was  struck  by 
a  switch  stand  and  injured.  Held,  that  plaintiff's  mjury  was  the 
result  of  contributory  negligence  precluding  a  recovery. 

Appeal  from  Circuit  Court,  Monts:omery  County;  W.  F. 
Stevens,  Judge. 

Action  by   Gaston  Williams  against  the  Southern  Railway 

♦As  to  whether  it  is  contributory  negligence  to  board  a  moving 
street  railroad  car,  see  foot-note  appended  to  Creech  v.  Charleston, 
etc.,  Ry.  Co.  (S.  Car.),  8  R.  R.  R.  903,  31  Am.  &  Eng.  R.  Cas.,  N.  S.> 
903. 
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Company  in  Mississippi.     From  a  jadgment  in  favor  of  plain- 
tiff, defendant  appeals.     Reversed. 

The  evidence  shows  that  plaintiff  was  employed  by  defend- 
ant as  a  member  of  a  bridge  gang;  was  a  laborer  under  the 
direction  and  contract  of  one  Welch;  that  be  and  some  other 
men  were  returning  from  their  work  on  a  regular  passenger 
train  in  December,  1902,  at  night,  when  the  train  stopped 
because  two  cows  had  become  caught  in  front  of  the  train; 
that  plaintiff  and  the  other  members  of  the  bridge  gang  at 
the  command  of  their  ^'boss"  left  the  train  to  assist  in  get- 
ting the  cows  out  of  the  trestle,  and  when  this  was  done  every- 
body who  helped  started  back  to  get  on  the  train,  and  the 
conductor  called  out ''All  aboard!"  and  the  train  started  off 
before  plaintiff  reached  it;  that  plaintiff  undertook  to  get  on 
the  first  coach  in  the  rear  of  the  baggage  car  while  the  train 
was  running  ''pretty  fast,"  got  hold  of  the  rod,  and  had  a 
good  fast  hold,  and  while  he  was  standing  on  the  steps  was 
struck  in  the  head  by  a  switch  stand  and  knocked  off  and 
injured. 

A.  F.  Fox  and  Catchings  &  Catchings,  for  appellant. 
Hill,  Scisson  &  Knox,  for  appellee. 

WHITFIELD,  C.  J.  The  injuries  sustained  by  the  ap- 
pellee were  directly  due  to  his  rash  boarding  of  a  train  moving 
"pretty  fast,"  to  use  his  own  language.  There  is  no  escape 
from  the  conclusion  that  he  is  barred  by  his  contributory 
negligence.  The  court  below  should  have  given  the  peremp- 
tory instruction  for  defendant. 

Reversed  and  remanded. 


HEDDING  ct  al.    v,  GALLAGHER  et  aL 

(Supreme  Court  of  New  Hampshire,  Hillsborough,  Dec.  31,  1903.) 

[57  Atl.  Rep.  225.] 

Railroads-^Right  of  Job  Teamsters  to  Solicit  Business  on  Depot 
Grounds — Exclusive  Privilege.'*' — ^Job  teamsters,  though  common 
carriers,  have,  in  the  absence  of  statutory  authority,  or  a  contract 
with  a  railroad  company,  no  right  to  solicit  on  its  depot  grounds  the 
carriage  of  passengers'  baggage;  all  the  right  in  this  respect  being 
that  of  the  passengers  that  they  shall  be  conveniently  and  satisfac- 
torily served  in  the  matter  of  the  transfer  of  their  baggage;  and, 
when  such  service  is  furnished,  though  through  an  individual  to 
whom  the  company  has  granted,  for  a  consideration,  the  exclusive 
privilege  of  soliciting  on  the  grounds  such  carriage,  others  may  be 
excluded  from  so  soliciting. 

Bill  by  Eli  F.  Hedding  and  another  against  Daniel  J.  Gal- 
lagher and  others.  Demurrer  to  the  bill  was  sustained,  and 
plaintifEs  excepted.     Exceptions  sustained. 

♦See  monograph,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  515;  Donovan  v. 
Pennsylvania  Co.  (C.  C.  A.),  7  R.  R.  R.  229,  30  Am.  &  Eng.  R.  Cas., 
N.  S.,  229  (right  to  exclude  hackmen  from  stations);  New  York, 
etc.,  R.  Co.  V.  Bork  (R.  I.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  511 
(hackmen  have  no  right  to  take  up  stand  on  street  running  through 
railway  premises). 
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.   Bill  in  equity^  for  an  injunction  restraining  the  defend- 
ants, common  carriers  of  baggage  in  Manchester,  from  solic- 
iting the  patronage  of  incoming  passengers  at  the  Manchester 
station  of  the  Boston  &  Maine  Railroad,  and  from  entering: 
for  that  purpose  upon  the  station  property,  including  the 
station  grounds  and  approaches  thereto,  the  exclusive  right  of 
such  solicitation  and  entry  having  been  granted  to  the  plain- 
tifi  Hedding  for  a  valuable  consideration   by  the  railroad, 
under  a  contract  by  which   Hedding  engaged  to  so  perform 
the  baggage  transfer  service  as  to  fully  meet  the  convenience 
and  necessities  of  such  passengers. 

After  the  decisions  in  this  case  reported  69  N.  H.  650,  4S 
Atl.  96,  76  Am.  St.  Rep.  204,  and  70  N.  H.  631,  47  Atl.  614, 
the  plaintiff  Hedding  amended  his  bill  by  joining  the  Boston 
&  Maine  Railroad  as  plaintiffs,  and  by  alleging:  (i)  That 
the  plaintiff  Hedding  has  performed  all  the  duties  required 
under  the  contract  to  the  entire  satisfaction  of  the  general 
public  having  occasion  to  employ  the  services  of  the  carriers 
of  baggage;  (2)  that  the  entry  of  the  defendants  in  disregard 
of  the  contract  has  been  to  the  annoyance  of  the  traveling 
public  as  well  as  of  the  agents  and  servants  of  the  railroad; 
{3)  that  under  the  contract  with  Hardy  and  Hedding,  to 
whose  rights  Hedding  has  succeeded,  Hardy  and  Hedding 
were  to  pay  a  rental  of  $100  per  year,  and  that  the  contract 
was  tendered  to  the  defendants  and  others,  to  be  made  with 
the  parties  offering  and  prepared  to  give  the  best  service,  and 
that  Hardy  and  Hedding  were  best  prepared  and  offered  to 
furnish  the  best  service,  and  in  the  judgment  of  the  railroad 
were  the  parties  who  would  most  probably  furnish  the  best 
service;  (4)  that  the  service  of  transferring  baggage  is  better 
performed  under  the  obligations  of  such  a  contract  because 
of  the  inducement  it  furnished  for  the  maintenance  of  a  suit- 
able equipment,  and  that  when  this  service  is  left  to  be  done 
indiscriminately  by  baggagemen  it  is  done  in  an  unsatisfac- 
tory and  inadequate  manner;  (5)  that  it  is  impossible,  from 
the  necessary  location  and  construction  of  the  station,  for 
the  railroad  to  furnish  all  common  carriers  of  baggage  with 
such  room  for  standing  their  teams  and  wagons  upon  the 
grounds  for  the  purpose  of  handling  baggage  as  it  furnishes 
Hedding,  and  that  space  cannot  be  furnished  elsewhere  about 
said  station  for  the  defendants  and  others  engaged  in  the 
carrying  of  baggage  without  interfering  with  the  comfort  and 
convenience  of  the  traveling  public;  (6)  that  by  no  system 
of  regulation  can  the  railroad  secure  for  the  traveling  public 
as  good  means  and  facilities  for  transferring  their  baggage 
on  its  arrival  at  the  station  as  are  furnished  by  Hedding  un- 
der the  contract;  (7)  that  the  railroad's  title  to  the  premises 
was  secured  by  purchase.  The  defendants'  general  demurrer 
was  sustained  by  Peaslee,  J.,  at  the  September  term,  iQOi, 
of  the  superior  court,  and  the  plaintiffs  excepted. 

Oliver  E.  Branch,  for  plaintiffs. 
James  A.  Broderick,  for  defendants. 
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WALKER,  J.  The  Boston  &  Maine  Railroad,  having  been 
joined  as  a  plaintifi  by  amendment,  claims  that  by  virtue  of 
its  ownership  of  the  station  at  Manchester,  snbject  to  the  rights 
of  the  public  to  use  it  for  the  purposes  of  transportation,  it  is 
entitled  to  exclude  the  defendants  therefrom,  who  come  there 
merely  for  the  purpose  of  soliciting  from  its  passengers  the 
carriage  of  their  baggage  to  points  within  the  city  of  Man- 
chester. The  defendants  contend  that,  whatever  the  rail- 
road's rights  of  ownership  may  be,  it  cannot  deny  them  the 
privilege  of  entering  the  station  grounds  and  building  for 
the  prosecution  of  their  business,  because  it  has  expressly 
granted  that  privilege  to  Hedding;  that  it  has  no  right  to 
authorize  or  employ  one  job  teamster  to  solicit  the  carriage 
of  baggage  in  its  station  and  to  exclude  all  other  job  team- 
sters from  its  grounds;  in  short,  that  it  cannot  discriminate 
between  carriers  of  that  class,  who  seek  the  opportunity  of 
soliciting  from  passengers  alighting  from  the  cars  the  privi- 
lege of  transporting  their  trunks  and  parcels  from  the  station 
to  other  parts  of  the  city.  It  is  not  claimed  in  behalf  of  the 
defendants  that  they  have  any  legislative  or  contractual  right 
to  occupy  the  station  and  its  approaches,  but  the  right  is 
said  to  arise  from  the  discriminating  feature  of  the  railroad's 
contract  with  Hedding. 

In  reply  to  this  position  the  railroad  argues  that,  if  the 
alleged  discrimination  against  the  defendants  did  not  violate 
any  of  their  antecedent  and  subsisting  rights  with  reference 
to  their  occupation  of  the  station,  the  discrimination  was 
not  illegal,  and  the  contract  with  Hedding  is  immaterial,  so 
far  as  its  right  to  prosecute  this  suit  is  concerned ;  that  the 
fundamental  question  relates  to  the  rights  of  job  teamsters  to 
solicit  business  on  the  premises  of  the  railroad  after  notice 
to  desist;  that,  if  they  had  that  right,  the  contract  with  Hed- 
ding did  not  deprive  them  of  it,  and  they  could  not  be 
enjoined  from  exercising  it,  and,  if  they  did  not  have  it,  the 
contract  did  not  give  it  to  them,  because  the  discrimination 
was  not  illegal  as  against  them. 

Upon  this  summary  of  the  respective  contentions  of  the 
parties,  the  question  is  presented  whether  truckmen  have  at 
common  law  or  by  statute  the  right  to  enter  upon  and  occupy 
a  railway  terminal  station  for  the  purpose  of  soliciting  busi-^ 
ness.  If  they  have  that  right,  the  railroad  cannot  exclude 
all,  or  all  but  one  of  them,  from  its  station;  if  they  do  not 
have  it,  the  further  question  arises  whether  they  can  acquire 
it  under,  or  because  of,  a  special  license  granted  to  one  of  their 
number.  The  last  question  has  been  answered  in  the  affirma- 
tive upon  a  former  transfer  of  this  case,  before  the  railroad 
became  a  party  (69  N.  H.  650,  45  Atl.  96,  76  Am.  St.  Rep.  204); 
and  while  the  present  plaintiffs  may  not  be  entitled  as  a  mat- 
ter of  right  to  a  rehearing  of  the  question,  and  while  the 
railroad,  though  made  a  party  plaintifi,  according  to  a  more 
or  less  uniform  practice  might  be  bound  by    the  formed 
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decision  (Amoskeag  Mfg.  Co.  v.   Head,  59  N.  H.  .^32,   337; 
Weare  v.  Deering,  60  N.  H.  56),  the  importance  of  the  con- 
troverted points  and  of  a  correct  ascertainment  of  the  respec- 
tive rights  of  the  parties  after  prolonged  litigation  seem  to 
justify,  if  they  do  not  require,  a  farther  consideration  of  the 
case  upon  its    present  transfer.     And  while  little,  if  any. 
doubt  could  be  entertained  that  the  demurrer  should  be  over- 
ruled upon  the  allegations  of  the  recent  amendment  of  the 
bill,  to  the  effect  that  the  presence  of  the  defendants  in  the 
station  obstructs  and  interferes  with  the  public  bqsiness  of 
transportation,  the  practical  value  of  such  a  decision  would 
be  so  small  that,  in  view  of  the  fact  that  the  case  has  been 
pending  for  a  long  time,  and  has  been  argued   by  counsel 
upon  the  broader  and  more  fundamental  question  of  the  legal 
rights  of  the  parties,  both  under  the  contract  and  independ- 
ent of  the  contract,  it  is  deemed  expedient  to  base  the  decision 
upon  a  consideration  of  the  latter  question.     ''It  shall  be  the 
duty  of  the  proprietors  of  every  railroad  to  provide  suitable 
crossings,  stations,  and  other  facilities  for  the  accommodation 
of  the  public."     Pub.  St.  1901,  c.  159,  §  i.     ''The  proprie- 
tors of  every  railroad  shall  furnish  to  all  persons  reasonable 
and  equal  terms,  facilities,  and  accommodations  for  the  trans- 
portation of  persons  and  property  over  their  railroad,  and  for 
the  use  of  depots,  buildings,  and  grounds  in  connection  with 
such  transportation,  and  for  the  interchange  of  such  traffic 
at  points  of  connection   with    other  railroads.'*    Id.  c.    160. 
§  I.     The  corporate  duties  thus  declared  by  the  Legislature, 
and  subject  to  which  the  corpcjration  holds  its  real  estate,  it 
owes  to  the  public  having  occasion  to  employ  its  facilities 
for  the  transportation  of  themselves  or  their  property.    It  is 
obliged  to  provide  reasonable  accommodations  at  its  station 
in   Manchester  for  the  use  of  the  traveling  public  who  are 
brought  together  at  that  point.     But  it  owes  this  public  duty 
not  to  all  persons  indiscriminately,  but  to  those  only  who 
stand  in  some  contractual  relation    with  it  as    passengers. 
A  trespasser  in  its  station  could  not  complain  that  it  did  not 
furnish  suitable  and  reasonable  means  for  the  accommodation 
of  its  patrons,  for  to  him  it  does  not  owe  the  duty  of  furnish- 
ing facilities  for  transportation.     Harris  v.   Stevens.  31   Vt. 
79*  73  Am.  Dec.  337.     If  it  is  conceded  that  it  is  the  duty  of 
the  railroad  to  furnish  arriving  passengers  with  reasonable 
means  and  opportunities  for  removing  their  baggage  from 
the  station,  and  that  such  means  and  opportunities  include 
the  presence  at  the  station  of  soliciting  agents  for  the  car- 
riage of  bacfgage,  it  would  not  follow  that  it  owed  the  defend- 
ants the  duty  of  affording  them  adequate  facilities  for  the 
solicitation  of  business  from  the  passengers.     It  cannot  be 
assumed  that  the  passengers'   convenience  under  their  con- 
tract of  carriage  over  the  railroad  requires  the  presence  of 
the  defendants  as  independent  carriers  at  the  station  on  the 
arrival  of  trains.    The  railroad  may  furnish  01   permit  ade- 
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quate  means  for  the  coovenieoce  of  its  passengers  in  this 
respect,  witbont  the  volnntary  assistance  of  the  defendants. 
If  it  is  its  dnty  to  have  men  present  on  the  arrival  of  its  trains, 
ready,  when  requested,  to  remove  the  baggage  of  passengers 
from  its  premises,  no  substantial  reason  is  suggested  why  it 
may  not  perform  that  duty  through  such  agents  as  it  sees  fit 
to  employ,  or  why  it  should  be  obliged  to  submit  to  the 
irresponsible  interference  of  unemployed  third  parties  in 
doing  the  work  required  of  it. 

Nor  is  it  apparent  how  the  railroad's  duty  to  its  passengers 
in  this  respect  gives  rise  to  a  right  in  all  local  job  teamsters 
to  perform  that  duty,  or  any  part  of  it.  The  right  of  its  pas- 
sengers to  have  men  present  to  solicit  the  carriage  of  bag- 
gage, or  to  receive  such  solicitation  from  them  upon  the 
arrival  of  trains,  if  it  exists  at  all,  does  not  require  the  pres- 
ence of  independent  local  truckmen.  Whether  the  soliciting 
agents  are  independent  local  truckmen,  or  whether  they  are 
men  specially  permitted  by  the  railroad  to  perform  that 
service  in  its  station,  is  an  unimportant  detail  in  the  reason- 
able performance  of  the  public  duty  to  passengers  of 
providing  adequate  facilities  for  the  transfer  of  baggage. 
*'So  long  as  the  public  are  served  to  their  reasonable  satisfac- 
tion, it  is  a  matter  of  no  importance  who  serves  them." 
Express  Cases,  117  U.  S.  i,  24, 6  Sup.  Ct.  542,  628,  29  L.  Ed. 
791;  Chicago,  etc.,  R  R.  v.  Car  Co.,  139  U.  S.  79,  89,  11 
Sup.  Ct.  490,  35  L.  Ed.  97-  Hence  the  railroad's  duty  to  its 
passengers  does  not  include  a  duty  or  obligation  to  permit  all 
local  carriers  of  baggage  to  solicit  business  in  its  station. 
The  right  claimed  by  the  defendants  to  enter  and  remain 
upon  the  station  grounds  cannot  be  established  by  that 
method  of  reasoning. 

Nor  do  the  defendants,  if  regarded  as  common  carriers,  owe 
a  duty  to  the  incoming  passengers  to  meet  them  in  the  sta- 
tion and  solicit  their  patronage.  Hence  it  follows  that  when 
they  do  enter  the  station  and  solicit  business  they  are  acting 
in  a  private  capacity,  and  not  in  the  performance  of  any 
public  duty,  either  to  the  passengers,  the  railroad,  or  any 
one  else.  If  they  are  common  carriers  when  driving  about 
the  streets,  they  are  not  common  carriers  performing  a  public 
duty  when  they  enter  the  station  to  solicit  the  carriage  of 
baggage.  Probably  solicitation  is  no  part  of  a  common  car- 
rier's business  anywhere;  nor  is  it  a  part  of  a  public  duty 
of  a  local  job  teamster  to  be  at  any  particular  place  to  receive 
parcels  for  carriage.  Hence  no  duty,  in  the  absence  of  con- 
tract, rests  upon  the  defendants  to  be  present  at  the  station 
on  the  arrival  of  trains.  As  public  policy  does  not  require 
their  presence  there,  and  as  the  obligation  of  the  railroad  to 
the  public  can  be  performed  as  well,  and  perhaps  better, 
when  they  are  not  present,  no  substantial  reason  remains  for 
the  claim  that  the  railroad  is  bound  to  furnish  job  teamsters 
facilities  for  carrying  on  their  business  in  its  stations.    To 


96         Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S 

HeddinsT  v,  Gallasrher 

say  that  when  the  ordinary  job  teamster  happens  to  go  into 
a  railroad  station  and  to  ask  a  passenger  for  the  privilege  of 
carrying  his  trunk  to  the  hotel,  he  is  in  the  performance  of 
an  important  public  function  as  a  common  carrier  of  baggage,, 
or  that  the  railroad  is  under  an  imperative  obligation  to  the 
public,  the  passenger,  or  the  teamster  to  permit  such  solici- 
tation in  its  station,  is  the  assertion  of  a  principle  founded 
upon  the  radically  erroneous  assumption  that  the  property  of 
a  railroad  may  be  used  by  others  without  compensation,  and 
against  the  protest  of  the  corporation,  for  the  prosecution  of 
their  private  business. 

But  it  is  said  that  the  defendants,  being  common  carriers 
of  baggage  in  Manchester,  are  entitled  to  enter  the  railroad 
station  to  solicit  business,  because  the  railroad  has  set  apart 
or  devoted  that  real  estate  to  the  business  of  the  transfer  of 
baggage  to  other  connecting  lines  of  public  travel.  But  this 
right,  if  it  exists,  is  not  an  original  right  vested  in  the  de- 
fendants by  any  act  of  the  Legislature  or  by  the  common  law. 
The  Legislature  has  not  required  railroad  corporations  to  fur- 
nish all  common  carriers  of  baggage  who  happen  to  approach 
one  of  its  terminal  stations  with  the  means  of  most  conven- 
iently and  expeditiously  obtaining  contracts  from  its  pas- 
sengers for  the  carriage  of  their  parcels.  The  right  to  the 
reasonable  use  of  the  terminal  facilities  of  one  railroad  by 
a  connecting  railroad  does  not  exist  except  by  legislat've  grant 
or  by  contract.  Without  such  permission,  one  corporation 
cannot  enter  upon  and  use  the  land  of  another.  ''Every 
railroad  corporation  shall,  at  reasonable  times  and  for  rea- 
sonable compensation,  draw  over  its  railroad  the  cars,  pas- 
sengers, and  freight  delivered  to  it  by  any  other  corporation 
whose  railroad  connects  with  its  railroad,  and  which  is 
authorized  to  enter  on  and  use  the  same,  or  which  is  author- 
ized to  use  the  railroad  of  any  corporation  having  such 
authority,  and  the  cars,  passengers,  and  freight  destined  for 
such  connecting  railroad,  and  it  shall  provide  convenient  and 
suitable  depot  accommodations  for  such  passengers  and 
freight."  Pub.  St.  1901,  c.  157,  §  10.  Special  legislative 
provisions  upon  this  subject  have  been  deemed  necessary 
in  substantially  all  railroad  charters  granted  in  this  state, 
which,  recognizing  the  right  of  private  ownership  of  railroad 
property,  establish  an  equitable  basis  of  compensation  for  the 
imposed  use.  ''The  common-law  obligations  of  a  railroad 
company  to  a  connecting  line  are  the  same,  as  to  reception, 
transportation,  and  delivery  of  freight,  as  those  existing  be- 
tween the  railroad  company  and  an  individual  shipper.  What- 
ever rights  or  privileges  other  than  those  belonging  to  a  natural 
person  that  are  claimed  by  one  railroad  company  against  a 
connecting  company  must  be  found  either  in  the  charters  ot 
the  companies  or  arise  from  contract."  Shelbvville  R.  R.  v. 
Railroad,  82  Ky.  541,  545;  Atchison,  etc.,  R.  R.  v.  Railroad,^ 
no  U.  S.  667,  4  Sup.  Ct.  185,  28  L.  Ed.  291;  Concord,  etc.,: 
R.  R.  v.  Raikoad,  68  N.  H.  519,  39  Atl.  1073. 
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Having  no  express  antbority  ior  the  nse  they  make  of  the 
railroad's  station,  the  defendants  had  no  right  to  such  use 
before  the  contract  with  Hedding,  in  the  absence  of  a  revoca- 
ble license,  nnless  it  can  be  based  upon  or  derived  from  the 
right  of  passengers  to  reasonable  accommodations  for  the 
removal  of  their  baggage  from  the  station.  Bat  if  that  daty 
is  folly  and  satisfactorily  performed  by  the  railroad — if  its 
partrons  receive  reasonable,  prompt,  and  adequate  service — 
the  presence  of  the  defendants  at  the  point  where  they  alight 
from  the  cars  is  unnecessary,  and  may  be  objectionable.  If 
it  is  the  public  duty  of  the  railroad  to  afiord  adequate  facil- 
ities for  the  transfer  and  removal  of  baggage,  and  if  that  duty 
is  performed  to  the  satisfaction  of  its  patrons,  it  isdiflBcult  to 
understand  how  local  truckmen  acquired  the  right,  or  how  a 
duty  rests  upon  them,  to  be  present  for  the  performance  of  that 
service,  except  so  far  as  they  have  been  permitted  by  the  rail- 
road to  enter  its  premises;  that  is,  except  so  far  as  the  right 
exists  under  a  revocable  license  from  the  railroad. 

When  it  is  said  that  the  station  has  been  devoted  to  the 
business  of  the  transfer  of  baggage,  so  that  all  truckmen  have 
an  absolute  right  to  prosecute  their  business  at  that  point, 
the  error  in  the  argument  is  that  it  disregards  the  duty  of 
the  railroad  to  the  traveling  public,  to  whose  convenience  it 
has  devoted  its  station,  and  assumes  that  its  license  to  truck- 
men to  assemble  there  has  become  irrevocable.  But  it  is 
elementary  that  a  mere  license  to  enter  upon  land  is  not  by 
lapse  of  time  changed  into  an  absolute  right  of  entry.  '4f  it 
be  insisted  that  by  opening  the  doors  of  their  depots  the 
company  give  an  implied  license  to  any  and  all  persons  to 
enter,  it  may  be  answered  that  by  thus  opening  their  doors 
they  do  prima  facie  give  an  implied  license  to  all  persons  to 
enter,  and  no  person  is  a  trespasser  by  merely  entering 
therein.  But  all  such  licenses  are  in  their  nature  revocable, 
and  if  actually  revoked,  and  due  notice  given  to  an  individ- 
ual or  class  of  individuals,  and  they  still  persist  in  entering, 
it  is  without  a  license,  and  the  owner  has  a  right  to  exclude 
them  by  force,  if  necessary,  using  no  more  force  than  is 
necessary  for  that  purpose."  Commonwealth  v.  Power,  7 
Mete*  (Mass.)  $96,  602,  41  Am.  Dec.  46$;  Harris  v.  Stevens, 
31  Vt.  79>  73  Am.  Dec.  337.  And  it  can  make  no  difierence 
that  in  this  case  the  defendants  are  styled  common  carriers, 
for,  unless  the  convenience  of  the  traveling  public  requires 
their  presence  in  the  railroad's  station,  they  are  in  the  same 
legal  position  with  reference  to  the  railroad  that  a  private 
individual  occupies  under  the  same  circumstances.  It  is  not 
intended  to  decide  that  it  is  not  the  legal  duty  of  the  railroad 
to  permit  local  truckmen  to  occupy  its  station  for  the  purpose 
of  soliciting  business  from  its  passengers  when  the  conven- 
ience of  the  latter  may  require  the  presence  of  the  former; 
but  it  is  sufficient  for  the  purpose  of  the  present  argument  to 
hold  that  when  the  traveling  public  are  reasonably  and  satis- 
12  R  R  R— 7 
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factorily  served  in  the  matter  of  the  transfer  of  their  baggage 
there  is  no  occasion  for  the  presence  of  an  additional  force 
of  men  who  are  ready  for  hire  to  serve  the  public  as  common 
carriers  of  parcels.  If  there  is  no  occasion  for  such  additional 
service,  the  teamster's  right  to  render  it  on  the  railroad's 
premises  cannot  be  derived  from  the  railroad's  general  duty 
to  its  passengers.  The  conclusion  seems  to  be  inevitable  oo 
principle  that  any  right  the  defendants  had,  before  the  con- 
tract with  Hedding,  to  enter  the  station  at  Manchester  in 
pursuit  of  employment,  in  the  absence  of  any  public  necessity 
therefor,  was  derived  from  a  revocable  license  granted  by 
the  railroad  as  the  owner  of  the  real  estate  used  for  the  pur- 
poses of  a  station,  and  that  on  the  revocation  of  the  license 
the  defendants'  right  ceased. 

It  is  to  be  noted  that  it  is  alleged  in  the  bill  that  Hedding, 
in  his  permissive  use  of  the  railroad's  property,  fully  meets 
the  convenience  of  incoming  passengers  with  reference  to  the 
removal  of  their  baggage.  This  is  equivalent  to  saying  that 
the  traveling  public  have  no  reasonable  ground  for  complaint 
that  the  railroad  has  not  provided  or  does  not  permit  all  such 
facilities  for  transportation  as  its  duty  to  the  public  requires. 
If  a  passenger  desires  his  baggage  carried  to  his  home  or  to 
a  particular  hotel,  or  to  any  other  place  in  Manchester,  Hed- 
ding,  by  an  arrangement  with  the  railroad,  is  present  with 
the  necessary  teams  and  men  to  promptly  and  carefully  per- 
form the  service  for  a  reasonable  compensation.  If  the 
service  is  satisfactorily  performed,  it  is  immaterial  to  the 
passenger  who  does  it,  unless  he  sees  fit  to  employ  his  own 
servant  or  agent.  But  if  Hedding  should  solicit  the  carriage 
of  baggage  to  one  hotel  alone,  when  there  were  several,  it 
might  consistently  be  held  that  the  railroad  did  not  furnish 
or  permit  such  reasonable,  full,  and  adequate  facilities  for 
transportation  at  its  terminal  as  the  convenience  of  its  pa- 
trons demanded.  It  is  not  difficult  to  suggest  supposable 
cases  of  monopolistic  interference  with  the  reasonable  rights 
and  expectations  of  passengers  upon  their  arrival  at  a  railroad 
station,  resulting  from  the  exclusion  therefrom  of  all  but 
one  particular  truckman  or  cabman.  Such  inconvenience 
suffered  by  passengers  might  have  a  strong  tendency  to  prove 
that  the  traveling  public  were  not  properly  served,  in  con- 
seqnence  of  the  discriminating  license  granted  to  a  single 
individual.  But  no  progress  is  made  in  the  discussion  of 
this  case  by  the  multiplication  of  instances  of  apparent  injus- 
tice to  passengers  that  might  follow  from  the  grant  of  exclu- 
sive privileges  in  a  railway  station,  because  the  fact  is 
admitted  by  the  demurrer  that  Hedding  fully  meets  all  the 
reasonable  requirements  of  incoming  passengers  in  the  re- 
moval of  their  baggage,  in  accordance  with  the  express  terms 
of  his  agreement.  The  railroad  requires  him  to  accommodate 
the  public  in  all  respects  within  the  sphere  of  his  business  at 
the  station,  not  to  infringe  upon  the  rights  of  its  patrons  and 
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inconvenience  them  in  obtaining  reasonable  accommodations. 
Whether,  upon  a  trial,  this  (act  can  be  proved,  and  what 
evidence  woald  be  competent,  sufficient*  or  conclusive  upon 
that  issue,  are  questions  which  may  arise  hereafter,  but  which 
are  not  now  pertinent. 

But  it  is  said  that  the  defendants'  right  of  entry  and  occu- 
pation arose  when  the  railroad  attempted  to  grant  the 
exclusive  privilege  to  Hedding  to  solicit  business  in  its  sta- 
tion. It  is  admitted  that  for  many  purposes  the  railroad  has 
the  same  rights  of  ownership  in  its  station  building  that 
private  persons  have  in  their  real  estate;  but  it  is  asserted 
that  ^'a  common  carrier,  who  owes  the  duty  to  furnish  to 
passengers  for  Manchester  reasonable  and  equal  facilities 
at  the  station  there,  is  bound  to  accord  equal  facilities  to  all 
who  come  to  that  station  for  the  purpose  of  carrying  passen- 
gers or  baggage  beyond  its  line  of  road.  The  rights  of  the 
traveling  public  being  involved,  all  that  the  road  can  do  is  to 
make  reasonable  regulations  as  to  how  these  rights  shall  be 
furthered  by  baggage-carriers.  It  cannot  discriminate  be- 
tween them."  Hedding  v.  Gallagher,  69  N.  H.  650,  661,  45 
Atl.  96,  76  Am.  St.  Rep.  204.  It  is  not  apparent  how  the 
duty  of  the  railroad  to  furnish  equal  and  reasonable  facilities 
to  its  passengers  for  the  removal  of  baggage  originates  a 
duty  on  its  part  to  local  truckmen  to  permit  them  indiscrim- 
inately to  occupy  its  station  for  the  solicitation  of  the  car- 
riage of  baggage.  The  equality  of  service  which  the  law 
requires  is  an  equality  between  persons  having  contractual 
relations  with  the  railroad  relating  to  transportation,  and, 
if  it  furnishes  the  traveling  public  that  equality  in  a  reason- 
able and  satisfactory  manner,  it  is  difficult  to  understand 
upon  what  principle  its  employment  of  one  set  of  men  to 
serve  is  patrons  equally  and  properly  gives  rise  to  a  right  in 
another  set  of  men  to  occupy  its  station  for  the  performance 
of  the  same  service.  If  the  defendants  had  no  absolute  right 
to  occupy  the  station  before  the  discriminating  contract  was 
made,  if  the  traveling  public  had  no  right  to  demand  that 
they  should  be  allowed  that  privilege,  and  if,  as  is  admitted 
by  the  demurrer,  Hedding,  under  the  contract,  furnishes  ade- 
quate and  reasonable  facilities  to  the  traveling  public  for 
the  removal  of  their  baggage,  it  would  seem  that  the  defend- 
ants' claim  could  only  be  justified  by  express  legislation, 
which  does  not  exist.  The  discriminating  character  of  the 
contract  deprived  them  of  no  essential  right  they  possessed 
before,  and  it  did  not  deprive  the  traveling  public  of  that  rea- 
sonable and  equal  service  to  which  they  are  entitled. 

Whether  the  contract  is  illegal,  upon  grounds  of  public 
policy,  depends  upon  the  question  whether  the  discrimination 
is  unreasonable  as  against  the  traveling  public.  Pub.  St. 
igoi,  c.  160,  §§  1-3;  McDuffee  v.  Railroad,  52  N.  H.  430, 
457,  13  Am.  R^p.  72;  State  v.  Railroad,  59  N.  H.  85;  Con- 
cord, etc.,  R  R.  V.  Forsaith,  59  N.  H.  122,  47  Am.  Rep.  181. 
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All  discriminating  contracts  are  not  illegal.  Indeed,  it  would 
probably  be  difficult  to  draw  a  contract  that  might  not,  in 
some  sense,  be  said  to  be  discriminating.  When  A.  employs 
B.  to  work  for  him,  he  discriminates  against  C,  whom  he 
has  refused  to  employ;  but,  as  none  of  C's  legal  rights  are  in- 
fringed by  the  employment  of  B.,  the  discrimination  is  valid. 
It  is  only  when  the  discriminating  contract  is  intended  to 
deprive  others  or  the  public  of  legal  rights  that  it  is  illegal. 
Discrimination  between  two  ^  parties,  neither  of  whom  has  a 
light  founded  upon  a  public  duty  of  the  principal,  is  as 
permissible  to  a  railroad  as  to  an  individual,  and  is  one  of 
the  essential  and  inherent  characteristics  of  the  ownership 
of  property.  A  railroad  corporation  holds  its  property  with 
the  same  rights  of  proprietorship  that  an  individual  does, 
subject,  however,  to  certain  public  uses.  It  has  by  virtue  of 
its  ownership  the  individual's  right  of  discrimination  in  the 
enjoyment  of  its  property,  except  so  far  as  the  claimed  right 
is  consistent  with  or  prejudicial  to  the  public  right  of  user. 
If  by  a  private  contract  it  gives  one  an  exclusive  privilege, 
the  question  is,  does  the  discrimination  interfere  with  or 
curtail  a  public  right,  or  is  it  violative  of  any  corporate  duty 
to  the  public  who  seeks  to  use  the  railroad  as  a  means  of 
transportation?  If  it  has  that  effect,  it  is  in  that  respect 
unenforceable;  otherwise  it  is  legal. 

If  this  incident  of  ownership  is  exercised  to  the  prejudice 
of  the  rights  of  the  traveling  public,  as  by  providing  inade- 
quate or  otherwise  unsatisfactory  service,  or  by  demanding 
unreasonable  rates  for  the  service,  the  law  furnishes  a  sub- 
stantial remedy.  But  it  is  unnecessary  in  this  case  to  define 
the  limits  of  such  remedial  power,  since  the  rights  of  the 
traveling  public  have  not  been  abridged  or  infringed.  In 
view  of  the  conceded  fact  that  under  the  contract  the  travel- 
ing public  has  received  adequate  and  reasonable  service,  and 
that  the  discrimination  complained  of  promotes  the  conven- 
ience of  arriving  passengers,  the  rights  of  nobody  are  in- 
fringed, and  the  discrimination  is  legal.  Manchester,  etc.» 
R.  R.  v.  Railroad,  66  N.  H.  lOO,  127,  20  Atl.  383,  9  L.  R.  A. 
689,  49  Am.  St.  Rep.  $82. 

It  is  argued,  however,  that,  because  it  is  provided  in  the 
contract  that  Redding  shall  pay  the  railroad  $100  a  year  for 
the  exclusive  privilege  of  soliciting  the  carriage  of  baggage 
in  the  station,  a  monopoly  is  thus  established  which  might 
operate  to  the  disadvantage  of  passengers,  by  increasing  the 
rates  they  are  obliged  to  pay  for  the  service  rendered.  To 
this  argument  it  is  a  sufficient  answer  to  say  (i)  that  the  case 
discloses  no  facts  from  which  it  logically  follows  that  the 
rates  are  increased;  and  (2)  the  contract  expressly  provides 
that  they  shall  be  reasonable;  that  is,  for  reasonable  service, 
reasonable  rates  only  shall  be  exacted,  and  this  provision  of 
the  contract  has  been  fully  observed.  ''While,  without  doubt, 
contracts  which  have  a  direct  tendency  to  prevent  a  healthy 
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competition  are  detrimental  to  the  public,  and  conseqnently 
against  public  policy,  it  is  equally  free  from  doubt  that 
wfaen  such  contracts  prevent  an  unhealthy  competition,  and 
yet  furnish  the  public  with  adequate  facilities  at  fixed  and 
reasonable  rates,  they  are  beneficial  and  in  accord  with  sound 
principles  of  public  policy."  Manchester,  etc.,  R.  R.  v.  Rail- 
road, 66  N.  H.  100,  127,  20  Atl.  383,  9  L.  R.  A.  689,  49  Am. 
St  Rep.  582.  '4t  is  the  unreasonable  and  injurious  character 
of  the  act  that  is  made  unlawful."     State  v.    Railroad,  59  N. 

H.  85,  87. 

The  right  of  patrons  of  the  road  to  employ  servants  to  go 
upon  the  grounds  of  the  railroad,  either  to  carry  their  baggage 
to  or  remove  it  from  the  station,  cannot  be  denied,  in  view 
of  the  public  duty  of  the  railroad  to  its  passengers;  but  it  is 
falacious  to  argue  from  this  admitted  legal  principle  that 
Qoemployed  teamsters  have  an  equal  right  to  enter  the  sta- 
tion for  the  purpose  of  seeking  employment.  The  implied 
right  of  a  passenger  under  his  contract  of  carriage  to  employ 
a  servant  or  agent  to  carry  his  trunk  to  the  baggage  room, 
and  to  meet  him  at  the  station  to  receive  his  baggage  on  his 
return,  is  not,  it  would  seem,  analogous  to  the  supposed  right 
of  an  unemployed  individual  to  enter  the  station  for  the  pur- 
pose of  seeking  employment  as  a  baggage  expressman.  The 
latter  cannot  justify  his  entry  under  any  contractual  relation 
with  the  railroad  entered  into  by  himself,  or  under  a  contract 
of  agency  or  employment  by  any  passenger  arriving  at  the 
station.  He  is  not  employed  by  any  one  to  be  at  the  station. 
He  had  not  agreed  to  be  there.  He  is,  there,  not  in  the  per- 
formance of  any  contractual  duty,  but  in  the  pursuit  of  an 
opportunity  to  make  a  contract.  Among  the  reasonable  con- 
veniences the  railroad  is  bound  to  accord  to  its  passengers  is 
the  removal  of  their  baggage  when  delivered  to  them  within 
the  station  by  such  agents  as  they  may  employ.  Tobin  v. 
Railroad,  59  Me.  183,  8  Am.  Rep.  415.  But  this  evidently 
does  not  include  the  duty  to  permit  strangers  to  solicit  in  its 
station  contracts  of  employment  from  its  passengers.  The 
duty  of  the  corporation  to  its  passengers  in  this  respect  does 
not  establish  the  right  claimed  in  third  parties. 

In  a  specific  instance,  the  question  is  whether  A.,  who  is 
not  employed  by  the  railroad  or  by  any  of  its  patrons,  and 
who  is  not  seeking  to  use  the  means  furnished  by  the  railroad 
for  the  transportation  of  himself  or  his  property,  has  the  same 
right  to  occupy  the  station  grounds  that  B.  has,  who  is  es- 
pecially permitted  by  the  railroad  to  be  there  for  the  accom- 
modation of  the  passengers,  and  fully  meets  all  their  wants 
in  respect  to  their  baggage.  If  the  public  are  fully  accom- 
modated, what  consideration  of  public  policy  or  what  principle 
of  law  gives  rise  to  a  right  in  A.  to  occupy  the  property  of 
the  railroad.^  B.  is  not  there  in  the  capacity  of  a  patron  of 
the  road,  and  A.  does  not  claim  to  justify  his  presence  as  a 
patron  of  the  road.     As  it  is  clear  that  the  road  does  not  owe 
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the  duty  of  furnishing  eqaal  facilities  for  transportation   to 
people  who  are  not  seeking  to  avail  themselves  of  such  facil* 
ities,  it  follows  that  neither  A.  nor  B.,  when  seeking  employ- 
ment— not    transportation — can  base    his    right    upon   the 
principle  of  equality*     To  recognize  such  a  right  would  lead 
to  most  absurd  results.     B.  is  there  as  a  licensee  of  the  road 
for  the  benefit  of  its  patrons,  and  incidentally  for  the  benefit 
of  the  road  itself  and  his  own  advantage,  while  A.  is  present^ 
not  by  virtue  of  any  license  or  authority  from  the  road  or  its 
patrons,   but  in  a  purely  private  capacity,  and  for  his  own 
benefit  alone. 

If  it  is  assumed  that  the  defendants  are  in  a  legal  sense 
common  carriers  of  parcels  in  Manchester,  as  they  are  alleged 
to  be  in  the  bill,  and  that  consequently  they  are  under  certain 
obligations  to  the  public,  the  conclusion  does  not  follow 
that  they  have»  an  independent  right,  as  carriers,  to  appro- 
priate the  property  of  the  railroad  for  the  purpose  of  serving 
the  traveling  public,  who  already  receive  ample  service 
from  other  agencies.  They  cannot  justify  their  entry  upon 
the  railroad's  grounds  by  proving  that  it  occasions  no  incon- 
venience to  the  passengers  or  the  employees  of  the  railroad,, 
for  the  corporation  does  not  hold  its  property  subject  to  the 
use  of  other  and  connecting  common  carriers,  when  the 
public  are  fully  served  without  such  use.  Whether,  under 
such  circumstances,  it  would  be  reasonable,  if  they  had  a 
right  to  be  present,  and  whether  that  burden  ought  to  be 
imposed  upon  the  railroad,  are  questions  of  the  legislative 
control  of  corporations,  upon  which  the  lawmaking  body  has 
not  seen  fit  to  take  action.  Atchison,  etc.,  R.  R.  v.  Rail- 
road, no  U.  S.  667,  682,  4  Sup.  Ct.  185,  28  L.  Ed.  291.  *The 
railroad  is  under  no  statutory  or  common-law  obligation,  as 
the  owner  of  its  station,  to  gratuitously  permit  other  unem* 
ployed  common  carriers  to  use  it  as  a  place  for  soliciting 
business,  merely  because  such  use  might  seem  to  others  to  be 
reasonable.  The  doctrine  of  reasonableness  in  the  owner's 
use  of  his  property  (Franklin  v.  Durgee,  71  N.  H.  186,  51  Atl. 
911,  58  L.  R.  A.  112;  Horan  v.  Byrnes  [N.  H.]  54  Atl.  945) 
has  not  gone  to  the  extent  of  holding  that  he  must  suffer  such 
occupation  of  his  premises  by  others  as  is  not  inconvenient 
to  him  and  does  not  interfere  with  his  practical  enjoyment 
thereof. 

Nor  is  the  suggestion  sound,  that,  because  a  truckman 
who  is  specially  employed  by  a  passenger  to  transport  his 
trunk  has  a  right  to  enter  the  station  for  that  purpose,  all 
common  carriers  seeking  the  carriage  of  trunks  have  a  simi- 
lar right  of  entry,  derived  from  the  public  whom  they  are 
desirous  of  serving.  In  the  former  case  the  truckman  repre- 
sents the  passenger,  and  is  his  servant  or  agent  when  he 
occupies  the  station,  while  in  the  latter  case  the  carriers  of 
trunks  do  not  represent,  and  are  not  the  servants  or  agents 
of,  the  traveling  public  before  their  employment,   but  are 
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merely  private  individaals  from  V9hom  a  traveler  may  reqaire 
transportation  service;  and,  until  sncfa  service  is  required, 
they  have  no  dnties  to  perform  to  the  public,  and  are  invested 
with  no  rights  as  against  the  railroad. 

The  case  of  Markham  v.  Brown,  8  N.  H.  523,  31  Am.  Dec. 
209,  is  claimed  to  be  an  authority  for  the  defendants'  conten- 
tion. There  the  question  related  to  the  right  of  a  stage  driver 
to  enter  the  plaintiff's  inn  to  solicit  business  from  travelers 
who  while  there  were  guests.  This  was  a  right,  as  Judge 
Parker  says,  ''derived  from  the  right  of  the  traveler"  while 
a  guest  in  the  inn.  The  right  of  a  guest  to  receive  callers 
while  being  entertained  in  a  hotel  is  quite  different  from  the 
right  of  a  passenger,  when  alighting  from  a  train,  to  be  im- 
portuned by  a  crowd  of  unnecessary  job  teamsters.  The 
hotel  is  the  guest's  temporary  resting  place  or  home,  where 
he  has  to  some  extent  the  same  right  to  receive  callers  seek- 
ing business  relations  with  him,  who  conduct  themselves  with 
propriety,  as  he  has  to  receive  them  at  his  permanent  home; 
and  this  right  of  the  guest  includes  or  gives  rise  to  the  right 
of  others  to  visit  him  while  in  the  hotel.  But  because  this 
is  so,  it  by  no  means  follows  that  every  job  teamster  has  a 
right,  derived  from  the  general  transportation  right  of  pas- 
sengers, to  meet  them  at  the  station  for  the  purpose  of  solic- 
iting the  carriage  of  their  trunks.  See  Old  Colony  R.  R.  v. 
Tripp,  147  Mass.  35,  37,  38,  17  N.  £.  89,  9  Am.  St.  Rep.  661. 
A  further  distinction  is  permissible  between  that  case  and 
this  one,  in  that  it  did  not  appear  that  the  convenience  and 
comfort  of  the  guests  in  the  hotel  would  be  promoted  by  the 
exclnsion  of  all  stage  drivers  but  one,  or  that  the  duties  of  tlie 
innkeeper  to  his  guests  required  such  a  regulation.  Neither 
the  private  interests  of  the  landlord  nor  the  comfort  of  his 
guests  would  suffer  by  the  temporary  presence  of  stagecoach 
drivers  in  the  inn,  and  a  regulation  excluding  them  from  the 
inn  might  be  unreasonable.  This  distinction  is  suggested 
in  State  v.  Steele,  ic6  N.  C.  766,  11  S.  £.  478,  8  L.  R.  A. 
516,  19  Am.  St.  Rep.  573.  It  was  there  held  that  where  an 
innkepeer  made  a  regulation  that  "no  liveryman  or  agent 
of  any  transportation  or  baggage  company  *  *  *  ^ill  be 
allowed  in  the  hotel,"  and  gave  notice  to  the  agent  of  a  liv- 
ery stable,  who  had  been  .  in  the  habit  of  soliciting  custom 
at  his  hotel,  not  to  come  upon  the  hotel  premises  again,  the 
innkeeper  had  aright  to  expel  him  without  using  unnecessary 
force,  if  he  entered  the  hotel  after  such  notice  and  engaged 
in  soliciting  custom,  although  at  the  time  the  hotel  keeper 
had  made  an  arrangement  with  another  keeper  of  a  livery 
stable,  by  which  the  former  should  receive  10  per  cent,  of  the 
proceeds  of  the  business  derived  from  the  guests  of  the  hotel. 
R'^ferring  to  Markham  v.  Brown,  the  court  say  (page  78s, 
106  N.  C,  and  page  48s,  11  S  E.):  ''There  was  no  evidence 
in  Markham  v.  Brown  that  the  proprietor  of  the  hotel  had 
any  contract  with  another  stage  line,  or  would  suffer  pecuniary 


104         Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S 

Heading  v.  GaUsLghtx 

loss  or  injury  if  the  agent  who  was  expelled  were  successfal 
in  his  solicitations;  and  it  seems  that  Angell  and  others,  who 
cite  as  authority  that  case,  as  well  as  Jencks  v.  Coleman,  2 
Sumn.  221  [Fed.  Cas.  No.  7,258],  and  Barney  v.  Steamboat 
Co.,  67  N.  Y.  301  [23  Am.  Rep.  115],  reconcile  them  by 
drawing  the  distinction  that  in  the  latter  cases  *  *  *  the 
person  whose  expulsion  was  justified  was  doing  an  injury  to 
the  proprietor  who  had  him  removed,  by  diminishing  bis 
profits  derived  legitimately  from  a  business  used  as  an  ad- 
junct to  that  of  common  carrier  or  innkeeper."  Other  dis- 
tinctions between  the  legal  rights  and  duties  of  innkeepers 
and  the  proprietors  of  railroad  stations,  material  to  the  present 
inquiry,  have  been  urged  in  argument;  but  those  above  sus:- 
gested  are  sufiicient  to  show  that  Markham  v.  Brown  is  not 
an  authority  of  much  weight  in  this  case,  and  that  its  cita- 
tion is  misleading. 

An  examination  of  other  cases  cited  in  support  of  the  de- 
fendants' claim  shows  that  they  are  not  directly  in  point,  and 
therefore  can  have  little  weight  as  authorities  in  this  case. 
Kalamazoo  Hack  &  Bus  Co.  v.  Sootsma,  84  Mich.  194,  47 
N.  W.  667,  10  L.  R.  A.  819,  22  Am.  St.  Rep.  693,  holds  that 
a  railroad  company  cannot  give  to  one  hack  company  the 
right  to  the  use  and  occupancy  of  a  portion  of  its  station 
grounds,  to  the  exclusion  of  others  engaged  in  the  like  busi- 
ness of  the  carriage  of  passengers  to  and  from  its  station. 
Little,  if  any,  farther  information  is  derived  from  a  reading 
of  the  opinion.  It  does  not  seem  to  be  based  upon  an  accu- 
rate understanding  of  what  is  meant  by  the  railroad's  duty 
to  treat  all  alike.  It  apparently  assumes  that  the  railroad 
owes  a  duty  to  hackmen  to  allow  them  to  occupy  its  prem- 
ises, independent  of  its  duty  to  passengers.  Moreover,  it  did 
not  appear  that  the  exclusive  privilege  granted  was  for  the 
convenience  of  passengers,  and  the  case  only  decides  that  the 
railroad  ^'cannot  arbitrarily  admit  one  common  carrier  of 
passengers  and  freight  to  its  depot  or  grounds,  and  exclude 
all  others,  for  no  other  reason  than  that  it  is  for  its  own 
profit  or  pleasure."  But  it  would  seem  that  if  the  discrim- 
ination had  been  for  the  benefit  of  the  passengers,  as  it  is  in 
this  case,  the  court  would  have  reached  an  opposite  result. 
In  the  subsequent  case  of  Cole  v.  Rowen,  88  Mich.  219,  so  N. 
W.  138,  13  L.  R.  A.  848,  it  was  held  that  a  rule  excluding 
certain  hackmen  from  stands  assigned  to  others,  which  was 
made  to  promote  the  public  convenience,  was  reasonable  and 
enforceable.  Indianapolis,  etc.,  Co.  v.  Dohn,  153  Ind.  10, 
53  N.  E.  937, 4S  L.  R,  A.  427,  74  Am.  St.  Rep.  274,  is  perhaps 
more  unsatisfactory  in  its  reasoning  than  Kalamazoo  Hack 
&  Bus    Co.  v.  Sootsma,  and  is  open  to  the  same    criticism. 

Cravens  v.  Rodgers,  loi  Mo.  247,  14  S.  W.  106,  contains 
no  discussion  of  the  rights  and  duties  of  railroads  and  hack- 
men,  nor  did  it  appear  that  the  public  were  fully  accommo- 
dated under  the  discriminating  contract.     The  decision  is  the 
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resolt  of  an  asaufnplion  that  passengers  receive  the  best 
service  when  there  is  no  discrimination  with  reference  to  the 
presence  of  hackmen. 

In  Montana,  etc.,  Co.  v.  Langlois,  9  Mont.   419,  24  Pac. 

209,  8   L.  R.   A.  753,    18  Am.  St.  Rep.  74S»  the  court  (page 

429,  9  Mont.,  and  page  2ii»  24  Pac.)  define  the  snbject-mat- 

ter  of  the  suit  as  ^Hhe  grant  of  a  special  privilege  to  Lavell 

Bros,  to  use  the  specified  portion  of  plaintifi's  platform  at 

said  station,  and  the  exclusion  of  all  others  from  approaching 

thereto    to  land  or  receive  passengers.'*    '4f,"  the  court 

continue,  in  stating  the  plaintifi's  position,  a  passenger  '^con- 

tracts  with  another  than  Lavell   Bros.     *    *    *    to  bring 

him  there  and  be  there  to  receive  him  on  his  return,  he  must 

alight  from   his  carriage  or  be  received  by  it  fifty  feet  away 

from  said   platform.*'     In  other  words,  the  discrimination 

authorized  by  the  contract  in  that  case  was  a  discrimination 

affecting  the  comfort  and  convenience  of  passengers,  and  it 

was  held  to  be  a  violation   of  the  plaintiff's    public  duty  to 

treat  all  passengers  with  substantial  uniformity.     McConnell 

V.  Pedigo,  92  Ky.  465,  18  S.  W.  15,  is  explainable  upon  the 

same  ground. 

The  cases  of  New  England  Express  Co.  v.  Railroad,  $7  Me. 
188,  2  Am.  Rep.  31,  and  McDuffee  v.  Railroad,  52  N.  H.  430, 
13  Am.  Rep.  72,  relate  to  discriminating  contracts  affecting 
rival  express  companies.  The  question  determined  in 
those  cases  was  entirely  different  from  the  one  presented 
here.  The  express  companies  were  regarded  as  individuals 
who  were  seeking  contractural  relations  with  the  railroads  for 
the  carriage  of  parcels.  They  were  not  attempting  to  use  the 
property  of  the  railroad  for  their  own  purposes,  independent 
of  a  contract  for  the  carriage  of  themselves  and  their  prop- 
erty. The  question  whether  express  companies  are  to  be 
treated  as  individuals  having  property  for  carriage,  and  so 
entitled  to  demand  the  set  vices  of  railroads  as  common  car- 
riers, or  whether  they'are  merely  agencies  by  which  the  public 
may  be  served,  and  so  not  entitled  to  railroad  accommoda- 
tions when  the  railroad  provides  other  adequate  means  for 
the  same  service  (Express  Cases,  117  U.  S.  i,  6  Sup.  Ct.  $42, 
29  L.  Ed.  791),  does  not  require  discussion  at  this  time.  It 
is  sofficient  for  present  purposes  that  these  cases  do  not  sus- 
tain the  proposition  that,  if  the  railroad  allows  one  man  to 
do  a  private  business  in  its  station,  it  must  not  exclude  others 
who  desire  the  same  privilege.  On  the  contrary,  they  author- 
ize the  statement  that  the  railroad's  public  duty  of  equal 
treatment  relates  only  to  persons  or  corporations  having  busi- 
ness relations  with  it  in  the  matters  of  railroad  transporta- 
tion, and  not  to  strangers  in  the  prosecution  of  their  private 
affairs.  General  or  broad  statements  of  the  public  duty  of 
common  carriers  to  avoid  discrimination  in  their  service  of 
the  public  are  necessarily  limited  or  qualified  by  the  special 
facts  of  the  case  in  view  of  which  they  are  made.     Serious 
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misapprehension  of  the  scope  and  efiect  of  a  judicial  opinion 
is  often  likely  to  occur  if  the  exact  point  in  issue  is  disre- 
garded. 

On  the  other  hand,  there  are  numerous  cases  holding  that 
a  railroad  may  give  to  one  hackman  or  one  truckman  the 
exclusive  privilege  to  come  upon  its  grounds  for  the  purpose 
of  soliciting  business  from  passengers  arriving  upon  its  trains* 
provided  the  service  thus  afforded  is  adequate  and  reasona- 
ble. In  Old  Colony  R.  R.  v.  Tripp,  147  Mass.  35,  37,  17  N. 
E.  89*  92,  9  Am.  St.  Rep.  66c,  in  sustaining  the  plaintiff's 
claim,  the  court  say:  ''The  defendant  was  allowed  to  use  the 
depot  for  any  business  that  he  had  with  the  plaintiff.  But 
he  had  no  business  to  transact  with  the  plaintiff.  He  had  no 
merchandise  or  baggage  to  deliver  to  the  plaintiff,  or  to  re- 
ceive from  it.  His  purpose  was  to  use  the  depot  as  a 
place  for  soliciting  contracts  with  incoming  passengers  for 
the  transportation  of  their  baggage.  The  railroad  company 
may  be  under  obligation  to  the  passenger  to  see  that  he  has 
reasonable  facilities  for  procuring  transportation  for  himself 
and  his  baggage  from  the  station  where  his  transit  ends. 
What  conveniences  shall  be  furnished  to  passengers  within 
the  station  for  that  purpose  is  a  matter  wholly  between  them 
and  the  company.  The  defendant  is  a  stranger  both  to  the 
plaintiff  and  to  its  passengers,  andean  claim  no  rights  against 
the  plaintiff  to  the  use  of  its  station,  either  in  his  own  right  or 
in  the  right  of  passengers.  The  fact  that  he  is  willing  to  as- 
sume relations  with  any  passenger  which  will  give  him  rela- 
tions with  the  plaintiff,  involving  the  right  to  use  the  depot, 
does  not  establish  such  relations  or  such  right;  and  the  right 
of  passengers  to  be  solicited  by  drivers  of  backs  and  job 
wagons  is  not  such  as  to  give  to  all  such  drivers  a  right  to 
occupy  the  platforms  and  depots  of  railroads."  The  court 
consider  the  claim,  which  is  urged  in  this  case,  that  the  rail- 
road, having  given  the  right  or  privilege  to  one  hackman  to 
occupy  its  platform,  could  not  refuse  to  allow  other  hackmen 
to  exercise  the  same  right  or  privilege,  and  dispose  of  it  in 
this  languaee  (page  38,  147  Mass.  page  93,  17  N,  E.,  9  Am. 
St.  Rep.  661):  ''The  statute,  in  providing  that  a  railroad 
corporation  shall  give  to  all  persons  equal  facilities  for  the 
use  of  itP  depots,  obviously  means  a  use  of  right.  It  does 
not  intend  to  prescribe  who  shall  have  the  use  of  the  depot, 
but  to  provide  that  all  who  have  the  right  to  use  it  shall  be 
furnished  by  the  railroad  company  with  equal  conveniences. 
The  statute  applies  only  to  relations  between  railroads,  as  com- 
mon carriers,  and  their  patrons.  It  does  not  enact  that  a 
license  given  by  a  railroad  company  to  a  stranger  shall  be  a 
license  to  all  the  world.  *  *  *  The  fact  that  the  defend- 
ant, as  the  owner  of  a  job  wagon,  is  a  common  carrier,  gives 
him  no  special  right  under  the  statute;  it  only  shows  that  it 
is  possible  for  him  to  perform  for  passengers  the  service 
which  he  wishes  to  solicit  of  them."     If  the  fact  that  thr^ 
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of  tbe  seven  judges  sitting  in  the  case  dissented,  weakened 
the  antbority  of  tbe  decision,  tbat  criticism  is  not  now  im- 
portant, since  tbe  opinion  and  ruling  of  tbe  court  bas  been 
approved  and  followed  in  at  least  two  other  cases  arising  in 
that  jurisdiction.  Boston  &  Albany  R.  R.  v.  Brown,  177 
Mass.  65,  58  N.  E.  189,  52  L.  R.  A.  418,  83  Am.  St.  Rep.  265, 
and  Boston  &  Maine  R.  R.  v.  ^ullivan,  177  Mass.  230,  $8  N. 
E.  689,  83  Am.  St.  Rep.  275,  make  it  certain  tbat  the  law  of 
Massachusetts  upon  this  subject  is  not  doubtful  or  obscure. 
Corporate  duty  to  one  class  of  persons  for  one  purpose  is.  not 
there  converted,  by  a  resort  to  general  and  inexact  expres- 
sions of  equality,  into  corporate  duty  to  another  class  of 
persons  for  another  purpose. 

In  Griswold  v.  Webb,  16  R.  I.  649,  19  Atl.  143,  7  L.  R.  A. 
302,  it  was  held  that  a  common  carrier  owning  or  controlling 
its  terminals  may  exclude  from  them  persons  soliciting  trade, 
or  hacking,  or  expressing,  without  its  license,  but  tbat  it 
cannot  deprive  a  passenger  of  tbe  privilege  of  being  carried 
from  the  terminus  in  a  convenient  and  usual  way,  nor  can  it 
compel  a  passenger  to  take  certain  carriages  or  none.  New 
York,  etc.,  R.  R.  v.  Bork,  23  R.  I.  218,  49  Atl.  965,  was  an 
action  of  trespass  by  the  railroad  against  a  hackman  claiming 
a  ris^ht  to  occupy  its  premises,  based  upon  its  exclusive  per- 
mission to  such  occupancy  given  to  another  hackman.  The 
court,  following  tbe  decision  in  Griswold  v.  Webb,  say  (page 
222,  23  R.  I.,  and  page  966,  49  Atl.):^  "If  the  act  of  tbe  de- 
fendant was  such  as  he  rightly  might  perform,  then  the 
exclusive  grant  to  another  is  of  no  effect  as  to  this  defendant. 
If  tbe  act  of  the  defendant  was  not  within  his  legal  right,  it 
can  avail  him  nothing  that  another  bas  been  permitted  to 
do  for  a  consideration  tbat  which  has  been  denied  as  of  right 
to  him."  Tbe  special  discriminating  contract  was  held  to 
be  immaterial  in  tbat  ca^e. 

In  New  York,  etc.,  R.  R.  v.  Scovill,  71  Conn.  136,  41  Atl 
246,  42  L.  R.  A.  157,  71  Am.  St.  Rep.  159,  it  was  held  that  a 
railroad  company's  grant  of  tbe  exclusive  privilege  of  solicit- 
ing business  on  tbe  depot  grounds  at  a  station,  and  of  ''ply- 
ing" the  business  of  a  carrier  of  passengers  01  luggage,  and 
forbidding  others  to  do  such  acts  on  the  grounds,  if  not 
inconsistent  with  the  reasonable  accommodation  of  passen- 
gers, is  a  reasonable  provision,  such  as  tbe  road,  in  the  exer- 
cise of  its  right  of  ownership,  has  the  right  to  make. 

In  New  York  a  statute  provides  that  ''no  preference  for  the 
transaction  of  tbe  business  of  a  common  carrier  upon  its  cars, 
or  in  its  depots  or  buildings,  or  upon  its  grounds,  shall  be 
granted  by  any  railroad  corporation  to  any  one  of  two  or 
more  persons,  associations,  or  corporations  competing  in  tbe 
same  business,  or  in  the  business  of  transporting  property  for 
themselves  or  others."  In  New  York,  etc.,  R.  R.  v.  Flynn, 
74  Han,  124,  26  N.  Y.  Supp.  859,  it  was  held  tbat  this  stat- 
ute does  not  give  all  the  backmen  of  a  city  the  absolute 


108        Vol  12  R  R  R— Vol  35  Aif  &  Eng  R  Cab,  N  S 

Hedding*  9.  Gallaipher 

right  to  intrude  upon,  or  make  a  stand  of,  the  premises  of  a 
railroad  corporation  for  the  purpose  of  solicitins  business, 
nor  does  it  prevent  a  railroad  corporation,  which  by  contract 
has  conferred  upon  a  transfer  company  the  exclusive  privilege 
of  going  upon  its  premises  with  hacks  for  the  purpose  of 
soliciting  passengers,  from  prohibiting  other  backmen,  who 
have  no  contract  relations  with  the  railroad  corporation  or 
its  passengers,  from  doing  so.  This  ruling  was  adopted  in 
Brown  v.  Railroad,  75  Hun,  355,  27  N.  Y.  Supp.  69,  and  that 
case  was  affirmed  by  the  court  of  appeals  in  151  N.  Y.  674, 
46  N.  £.  1 145.  The  same  question  arose  in  New  York,  etc, 
R.  R.  v.  Sheeley  (Sup.)  27  N.  Y.  Supp.  185,  and  the  same 
result  was  reached  in  an  instructive  opinion,  in  which  many 
of  the  authorities  bearing  upon  the  subject  were  examined, 
discussed,  and  distinguished. 

In  Godbout  v.  Depot  Co.,  79  Minn.  188,  81  N.  W.  835,  47 
L.  R.  A.  532,  the  plaintifi's  claim  was  the  same  as  one  posi- 
tion urged  by  the  defendants  in  this  case,  and  is  stated  by  the 
court  as  follows:  ^'Plaintiff,  as  a  common  carrier,  has  both 
the  statutory  and  common-law  right  of  entry  to  the  Union 
Depot,  in  common  with  other  carriers  accorded  the  privilege; 
but  if  no  common  carrier  has  the  legal  right  of  entry,  defend- 
ant cannot  discriminate  by  admitting  one  to  special  privi- 
leges and  excluding  others.''  But  this  contention  did  not 
obtain  the  approval  of  the  court.  The  right  to  make  such 
discrimination  was  held  to  be  no  infringement  ot  the  rights 
of  passengers,  to  whom  alone  the  depot  company  owed  the 
duty  of  providing  reasonable  facilities  for  leaving  the  station 
upon  the  completion  of  their  railroad  journey.  Other  cases 
supporting  this  conclusion  are  Barney  v.  Company,  67  N.  Y. 
301,  23  Am.  Rep.  115;  Smith  v.  Railroad,  149  Pa.  249,  24 
Atl.  304;  Norfolk,  etc.,  Ry.  v.  Baggage  Co.,  99  Va.  iii,  37 
S.  £  784,  SO  L.  R.  A.  722;  Fluker  v.  Railroad,  81  Ga.  461, 
8  S.  E.  529,  2  L.  R.  A.  843,  12  Am.  St.  Rep.  328;  Kates  v. 
Cab  Co.,  107  Ga.  636,  34  S.  E.  372,  46  L.  R.  A.  431;  Sum- 
mitt  V.  State,  8  Lea,  413,  41  Am.  Rep.  637;  Snyder  v.  Depot 
Co.,  19  Ohio  C.  C.  368;  Barney  v.  The  D.  R.  Martin,  11 
Blatchf.  235,  Fed.  Cas.  No.  1,030;  Barker  v.  Railway,  18 
C.  B.  45;  Painter  v.  Railway,  2  C.  B.  N.  S.  701;  Beadell  v. 
Railway,  2  C.  B.  N.  S.  ^09;  Perth  Committee  v.  Ross  [1897] 
A.  C.  479;  Pennsylvania  Co.  v.  Donovan  (C.  C.)  116  Fed. 
go7;  Id.  (C.  C.  A.)  124  Fed.  1016. 

From  this  examination  of  the  authorities  it  is  apparent  that 
there  is  little  substantial  conflict  of  judicial  opinion  upon  the 
exact  question  presented  by  the  case  at  bar.  As  said  by  the 
court  in  the  recent  case  last  above  cited,  upon  facts  similar 
to  those  herein  considered,  it  is  ''clearly  established,  by  the 
great  weight  of  authority  in  England  and  the  United  States, 
that  complainant  is  entitled  to  the  relief  prayed  for.''  That 
it  is  possible  to  discover  general  statements  in  some  of  the 
cases  seemingly  at  variance  with  the  views  herein   expressed 
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is  trae;  but  the  conflict  thus  suggested  disappears  in  most  of 
the  cases,  when  the  facts  with  reference  to  which  the  state- 
ments are  made  are  given  their  proper  qaalifyiog  efiect.  It 
IS  also  to  be  noted  that  there  is  substantial  unanimity*  ex- 
pressed in  the  authorities,  that  therigbtof  ahackman  or  a  job 
teamster  to  enter  a  railroad  station  in  the  prosecution  of  his 
business,  when  it  exists,  is  derived  from,  or  is  included  in, 
the  passenger's  right,  as  against  the  railroad,  to  reasonable 
means  of  transportation  for  himself  and  baggage,  and  is  not 
a  right  derived  from  any  duty  which  the  corporation  owes 
him  directly  as  a  connecting  common  carrier.  If  it  is  bound 
to  admit  him  to  its  station  under  any  circumstances,  it  is 
so  bound  only  when  he  is  employed  by  a  passenger,  and 
hence  represents  the  latter  as  bis  servant  or  agent,  or  when 
it  fails  to  aflord  the  passenger  reasonable  facilities  of  egress 
from  its  grounds. 

As  the  corporation  does  not  claim  it  has  the  right  to  exclude 
job  teamsters  employed  by  its  passengers  to  bring  baggage  to 
the  station  for  transportation  on  the  cars  or  to  meet  them  on 
their  arrival,  and  as  it  is  admitted  that,  under  its  contract 
with  Hedding,  its  passengers  will  receive  better  service  at 
the  station,  with  reference  to  opportunities  for  the  removal 
of  their  baggage,  than  could  be  afforded  by  the  presence 
there  of  an  unnecessary  number  of  unemployed  truckmen 
engaged  in  the  solicitation  of  passengers  for  the  carriage  of 
their  baggage,  its  right  to  exclude  the  defendants  from  its 
station  when  there  on  their  private  business  is  as  broad  and 
unlimited  as  that  of  any  owner  of  real  estate  to  expel  persons 
trespassing  upon  his  premises.  If  its  duty  to  its  passengers 
is  fully  and  satisfactorily  discharged  by  other  insttumentali- 
ties,  there  is  no  reason,  arising  from  considerations  of  public 
convenience  or  necessity,  why  the  additional  burden  should 
be  imposed  upon  it,  as  a  property  owner,  to  furnish  standing 
room  in  its  station  for  other  people  to  render  the  perform- 
ance of  that  duty  less  efficient  and  more  disagreeable  to  the 
traveling  public.  If  the  public  is  entitled  to  the  best  service 
at  railroad  terminals,  and  if  it  provides  such  service,  it  would 
be  a  palpable  absurdity  to  say  that  it  must,  upon  grounds  of 
public  policy,  permit  that  service  to  be  crippled  and  par- 
alyzed by  the  admission  to  its  stations  of  large  numbers  of 
irresponsible  men  clamorously  seeking  the  privilege  of  per- 
forming the  same  service.  But  if  its  duty  to  its  passengers 
does  not  require  the  presence,  on  the  arrival  of  trains,  of 
soliciting  agents  for  the  transfer  of  baggage,  it  is  difficult  to 
explain  why  it  is  obliged  to  permit  others  to  perform  that 
service,  or  why,  if  it  makes  arrangements  for  such  unnecer- 
sary  convenience  of  its  passengers,  by  engaging  competent 
men  for  the  work,  it  must  also  furnish  facilities  for  others 
to  engage  in  the  same  enterprise  without  compensation.  An 
onerous  duty  of  that  character  can  only  be  imposed  by  leg- 
islative action. 
Exception  sustained. 
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PARSONS,  C.  J.,  and  REMICKand  BINGHAM,  JJ..  con- 
curred. CHASE,  J.,  did  not  concur,  because  the  questions 
were  decided  when  the  case  was  previously  before  the  court 
(69  N.  H.  650,  45  Atl.  96,  76  Am.  St.  Rep.  204,  and  70  N.  H. 
631,  47  Atl.  614),  and  he  is  not  convinced  that  the  decision 
ought  to  be  overruled. 


UNITED  STATES  v.  CHICAGO  &  N.  W.  RY.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit,  January  5,  1904.) 

[127   Fed.   Rep.   785.] 

Carriers — ^Transportation  of  Soldiers — Ri^t  of  United  States  to 
Party  Rates — Interstate  Commerce  Act. — ^The  government  of  the 
United  States,  in  buying  transportation  on  a  railroad  for  its  soldiers, 
in  lots  of  10  or  more,  is  not  entitled  to  the  benefit  of  a  reduced 
10-party  rate  given  by  the  railroad  company's  schedule  to  "theatrical, 
operatic,  or  concert  companies,  hunting  and  fishing  parties,  glee 
clubs,  brass  or  string  bands,  boat,  baseball,  polo,  or  tennis  clubs, 
foot-ball  teams,  and  other  parties  of  like  character."  Nor  does  the 
refusal  to  give  it  the  same  rates  constitute  an  unjust  discrimination 
against  it,  or  subject  it  to  undue  prejudice  or  disadvantage,  in  viola- 
tion of  the  interstate  commerce  act,  where  it  is  shown  that  the 
purpose  and  effect  of  the  party  rate  given  by  the  schedule  is  to 
increase  the  company's  business,  and  that  tickets  sold  thereunder 
are  closely  limited  in  time,  and  are  paid  for  in  cash  in  advance, 
while  those  furnished  to  the  government  are  not  so  limited,  are  fur- 
nished on  a  requisition,  and  are  only  paid  for  after  indefinite  delay 
in  the  auditing  and  allowance  of  the  claims  by  the  War  and  Treasury 
Departments.  In  such  cases  the  conditions  and  circumstances  under 
which  the  service  is  rendered  are  essentially  different,  and  justify  the 
making  of  different  rates. 

In  Error  to  the  District  Court  of  the  United  States  for  the 
Northern  Division  of  the  Northern  District  of  Illinois. 

S.  H.  Bethea  atid  Burton  F.  Peek,  for  plaintifi  in  error. 
A.  W.  Pulver,  for  defendant  in  error. 

Before  GROSSCUP  and  BAKER,  Circuit  Judges,  and 
BUNN,  District  Judge. 

BUNN,  District  Judge.  This  is  an  amicable  contest  be- 
tween the  railroad  company  and  the  government  to  determine 
whether  the  government  is  entitled  to  a  deduction  from  the 
common  rates  for  passenger  traffic  in  the  transportation  of 
its  soldiers  in  lots  of  10  or  more  according  to  the  railroad 
company's  "Ten-Party  Rite  Schedule."  The  government's 
claim  is  that,  in  view  of  this  schedule,  by  which  the  company 
undertakes  to  carry,  for  cash  on  delivery,  theatrical,  operatic, 
or  concert  companies,  glee  clubs,  brass  or  string  bands,  boat, 
baseball,  polo,  or  football  teams,  and  other  parties  of  the 
like  character  regularly  organized  for  the  purpose  of  giving 
exhibitions  and  traveling  together,  for  parties  of  10  to  19, 
one  solid  ticket,  2i  cents  per  mile  per  capita,  for  parties  of  20 
or  more,  one  ticket,  2  cents  per  mile  per  capita,  it  is  enti- 
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tied,  in  the  transportation  of  soldiers  in  parties  of  lo  or 
more,  to  the  benefit  of  the  lo-party  rate.  The  company 
disputes  this  claim,  and  demands  the  usual  rate  of  3  cents  per 
mile,  ivhich,   it    is  conceded,  is  a  reasonable  rate  for  the 


The  facts,  as  they  appear  from  the  allegations  of  the  peti- 
tion admitted  by  the  answer,  by  an  agreed  statement  of  facts 
contained  in  the  record,  and  by  the  finding  of  the  court 
below,  are  as  follows : 

On  or  about  January  25,  i8s^,  the  petitioner  furnished 
transportation  for  17  soldiers  of  the  United  States  from  the 
city  of  Milwaukee,  in  Wisconsin,  to  Ft.  Sheridan,  111. ;  issuing 
for  such  transportation  one  solid  ticket,  good  for  the  trans- 
portation of  the  entire  partji.  On  or  about  September  14, 
i8g9«  the  petitioner  furnished  transportation  for  12  soldiers  of 
the  United  States  from  the  city  of  Kenosha,  in  Wisconsin, 
to  the  city  of  Chicago,  111.,  issuing  for  such  transportation 
one  solid  ticket,  good  for  the  transportation  of  the  entire 
party.  On  or  about  September  19,  1899.  the  petitioner  fur- 
nished transportation  for  13  soldiers  of  the  United  States 
from  the  city  of  Kenosha,  in  Wisconsin,  to  Chicago,  111., 
issuing  for  such  transportation  one  solid  ticket,  good  for  the 
transportation  of  the  entire  party.  On  or  about  September 
28.  1899,  the  petitioner  furnished  transportation  for  12  sol- 
diers of  the  United  States  from  the  city  of  Kenosha,  in 
Wisconsin,  to  Chicago,  111.,  issuing  for  such  transportation 
one  solid  ticket,  good  for  the  transportation  of  the  entire 
party. 

At  the  time  this  service  was  rendered  and  transportation 
furnished,  there  was  in  force  over  the  lines  of  the  petitioner 
a  certain  so-called  lo-party  rate,  which  is  set  out  in  hsec 
verba  in  the  seventh  paragraph  of  the  petition.  The  material 
portion  thereof  is  as  follows: 

^'Commencing  August  i,  1896,  the  following  reduced  one- 
way party  rate  for  theatrical,  operatic,  or  concert  companies, 
hunting  and  fishing  parties,  glee  clubs,  brass  or  striog  bands, 
boat,  l^seball,  polo,  golf,  or  tennis  clubs,  football  teams, 
and  other  parties  of  like  character,  regularly  organized  for 
giving  exhibitions  or  taking  part  in  contests,  and  traveling 
together,  will  be  made  from  any  C.  &  N.  W.  Ry.  Station 
via  the  Northwestern  Line  (C.  &  N.  W.  Ry.,  C.  St.  P.  M.  & 
O.  Ry.,  and  S.  C.  &  P.  R  R.)  to  any  other  station  east  of  the 
Missouri  river,  but  these  rates  shall  not  cover  or  apply  to 
parties  organized  only  for  the  purpose  of  securing  the  party 
rate.  For  parties  of  ten  to  nineteen,  one  solid  ticket  (ai) 
cents  per  mile,  per  capita." 

On  or  about  April  26,  190T,  the  petitioner  furnished  trans- 
portation for  10  soldiers  of  the  United  States  from  the  city 
of  Milwaukee,  Wis.,  to  Chicago,  III.;  issuing  for  such  trans- 
portation 10  first-class  tickets,  each  good  for  the  transporta- 
tion of  one  person  between  said  points. 
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Prior  to  the  farnishiDg  of  this  tranapoitatioa,  the  party- 
rate  schedule  hereinabove  mentioned  had  been  modified 
somewhat,  so  that,  as  it  then  stood,  the  material  portion 
thereof  was  as  follows : 

''Chicago,  December  20th,  1900.  From  January  ist,  1901, 
until  further  advised  one-way  party  tickets  may  be  sold  for 
cash  on  delivery  for  theatrical,  operatic  or  concert  compa- 
nies, glee  clubs,  brass  or  string  bands,  boat,  baseball,  polo  or 
football  teams,  and  other  parties  of  like  character  regularly 
organized  for  the  purpose  of  giving  exhibitions  and  traveling 
together,  from  any  C.  &  N.  W.  Ry*  Station  via  the  North- 
western Line  (C.  &N.  W.  Ry..  C.  St.  P.  &  O.  Ry.,  and  S.  C. 
&  P.  R.  R.)  to  any  station  east  of  the  Missouri  river.  The 
following  basis  of  rates.  For  parties  of  ten  to  nineteen  one 
solid  ticket,  two  and  one-half  (2^)  cents  per  mile  per  capita." 

The  modified  schedule  is  set  out  in  the  fifteenth  paragraph 
of  the  petition. 

Daring  the  period  at  which  all  of  the  above-mentioned 
transportation  was  furnished,  the  regular  individual  one-way 
rate  was  three  cents  per  mile,  which  is  admitted  to  be  a  rea- 
sonable charge  for  such  service. 

The  following  additional  facts  are  made  to  appear  by  the 
admissions  in  the  auswer  and  the  agreed  statement   of  facts: 

The  method  of  furnishing  transportation  to  the  United 
States  of  America  for  its  troops  differs  from  that  followed  in 
furnishing  transportation  to  the  general  public,  in  that  all 
sales  of  tickets  of  every  kind  and  description  to  the  general 
public  are,  and  always  have  been,  for  cash,  whereas  the 
transportation  of  the  soldiers  has  been,  and  is,  furnished 
upon  written  requisitions  made  by  ofiQcers  of  the  quarter- 
master's department  of  the  War  Department  of  the  United 
States  of  America  upon  the  local  agents  of  the  petitioner^ 
which  requisitions,  when  honored  by  the  issuance  of  tickets 
for  the  number  of  soldiers  called  for  thereby,  form  the  basis 
of  claims  against  the  United  States  of  America,  which  claims 
are,  and  have  been,  required  to  be  presented  and  filed  with 
and  be  audited  by  the  War  and  Treasury  Departments  of  the 
United  States,  and  have  not  been  and  are  not  customarily 
paid  by  the  United  States  until  after  the  lapse  of  long 
periods  of  time  subsequent  to  the  furnishing  of  such  tickets, 
and  the  performance  of  the  service  of  transportation  called 
for  thereby.  That  this  method  of  furnishing  transportation 
by  the  petitioner  has  prevailed  for  some  30  years  last  past. 
The  petitioner  has  never  daring  that  period  claimed  any 
greater  compensation  for  the  transportation  of  soldiers  of  the 
United  States  than  it  has  for  the  transportation  of  those 
who  paid  cash  in  advance,  except  in  so  far  it  has  done  so  by 
giving  the  lo-party  rates  to  those  classes  of  persons  men- 
tioned in  the  schedules  hereinabove  described;  nor  has  the 
petitioner  at  any  time  charged  any  more  for  the  transporta- 
tion of  a  single  soldier  of  the  United  States,  or  any  number 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S       113 

United  States  9.  Chicago  ft  N.  W.  Ry.  Co 

less  than  lo,  than  it  does  (or  a  like  number  of  the  s;eneral 
pablic,  although  in  the  case  of  the  soldier  the  service  was 
paid  for  after  being  rendered  in  the  manner  hereinabove 
described,  and  in  the  case  of  the  general  public  it  is  paid  for 
in  advance.  About  the  year  1899  the  government  for  the 
first  time  made  the  claim  that,  in  the  transportation  of  par- 
ties of  10  or  more  soldiers,  it  was  entitled  to  the  lo-party 
rates  provided  for  in  the  schedules  hereinabove  described. 
The  tickets  issued  at  the  party  rates  in  accordance  with  the 
schedules  are  expressly  limited  very  closely  in  time  by  the 
petitioner,  but  the  petitioner  does  not  in  the  same  manner 
limit  the  tickets  issued  for  the  transportation  of  soldiers; 
the  difierence  being  that  the  tickets  issued  at  lo-party  rates 
are  limited  to  the  schedule  of  time  to  be  followed  in  their 
travel  by  the  parties  to  whom  such  tickets  are  issued,  while 
those  issued  to  the  soldiers  are  not  limited  to  correspond 
with  any  fixed  schedule  of  travel.  The  object  of  giving 
entertainments,  exhibitions,  or  contests  given  by  any  of  the 
organizations  or  parties  entitled  to  the  lo-party  rate  is  the 
entertainment,  amusement,  and  instruction  of  the  public,  as 
well  as  the  pecuniary  profit  of  those  giving  them ;  and  it 
frequently  occurs  that,  when  the  parties  or  organizations 
mentioned  in  the  said  schedules  travel  one  way  over  the  line 
of  the  petitioner,  they  return  again  by  the  same  line,  thus 
giving  it  double  patronage,  and  this  fact  is  contemplated  by 
the  petitioner  in  making  the  party  rate,  and  the  additional 
patronage  thus  derived  enters  into  the  said  rate  as  a  con- 
sideration therefor.  The  giving  of  such  entertainments 
and  exhibitions  cause  the  general  public  to  travel  over  the 
railroad  of  petitioner  to  and  from  such  entertainments  and 
exhibitions,  and  thereby  increase  the  business  of  the  peti- 
tioner, and  this  fact  is  also  a  material  consideration  for  the 
granting  of  such  rates  to  the  organization  giving  such  enter- 
tainments and  exhibitions,  while  the  transportation  of  parties 
of  soldiers  for  the  government  does  not  tend  to  induce  the 
general  public  to  travel  over  the  lines  of  the  petitioner.  In 
the  great  majority  of  instances  the  financial  returns  from 
the  business  of  theatrical  companies,  operatic  and  concert 
companies,  glee  clubs,  baseball,  polo,  and  football  teams, 
and  other  parties  of  like  character,  regularly  organized  for 
the  purpose  of  giving  exhibitions,  are  not  remunerative 
enough  to  enable  them  to  pay  regular  individual  ticket  rates 
and  make  any  profits  on  conducting  their  business,  or  permit 
the  keeping  up  of  their  organizations,  and,  if  reduced  rates 
were  not  given,  the  great  number  of  such  organizatiors 
would  either  have  to  abandon  or  greatly  restrict  the  giving 
of  their  entertainments,  and  the  public  would  lose  the  advan- 
tage connected  with  and  growing  out  of  the  same,  and  the 
petitioner  lose  the  greater  part  of  the  revenue  which  it  derives 
from  such  business,  and  also  that  which  it  derives  from  the 
business  of  transporting  the  general  public  who  are  induced 
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to  travel  on  the  railroad  for  the  purpose  of  attendiog  sach 
exhibitions,  while,  on  the  other  hand,  in  the  case  of  the 
transportation  of  soldiers,  the  charging  of  regular  individual 
rates  does  not  tend  to  prevent  the  movement  by  the  govern- 
ment of  such  troops.  The  government  of  the  United  States, 
in  the  transportation  of  its  soldiers,  does  not  financially, 
or  in  any  other  manner,  come  in  competition  of  any  kind 
with  any  of  the  parties  who  are  given  the  party  rates  provided 
for  in  the  schedules  hereinabove  described.  The  govern- 
ment contends  that,  under  a  proper  construction  of  the  party 
schedule  rate  set  forth  in  the  seventh  paragraph  of  the  peti- 
tion, it  is  entitled,  in  the  transportation  of  soldiers  in  parties 
of  10  or  more,  to  the  benefit  of  the  lo-party  rate,  and  also 
that,  if  it  is  not  so  entitled  by  the  construction  of  the  terms 
of  said  schedule,  then  it  is  unjustly  discriminated  against, 
within  the  meaning  of  the  second  section  of  the  act  to  reg- 
ulate commerce,  known  as  the  ''Interstate  Commerce  Act," 
and  subjected  to  an  undue  prejudice  or  disadvantage,  within 
the  meaning  of  the  third  section.  It  also  contends  that  the 
granting  of  the  party  rate  under  the  schedule  set  forth  in  the 
fifteenth  paragraph,  described  therein,  and  the  denial  of  such 
rates  to  the  government  likewise  amounts  to  unjust  discrim- 
ination against  it,  within  the  meaning  of  the  second  section 
of  said  act,  and  subjects  it  to  an  undue  prejudice  or  disad- 
vantage, within  the  meaning  of  the  third  section.  It  has 
tendered  payment  for  all  of  the  services  performed  by  the 
petitioner  on  the  basis  of  the  lo-party  rate,  which  tender  has 
been  refused  by  the  petitioner  on  the  ground  that  it  was  enti- 
tled to  payment  on  the  basis  of  the  individual  rate. 

The  conclusions  of  law  formed  by  the  court  upon  these 
facts  were : 

''(i)  That  a  proper  construction  of  the  party-rate  schedule 
set  forth  in  the  seventh  paragraph  of  the  petition  does  not 
entitle  the  government  to  the  benefit  of  the  ten-party  rate 
described  in  said  schedule;  (2)  that  the  denial  of  the  party 
rate  made  by  said  schedule  does  not  amount  to  a  violation  of 
either  section  2  or  3  of  the  intestate  commerce  act  [U.  S. 
Comp.  St.  1901,  p.  3155];  and  (3)  that  the  denial  of  the  party 
rate  under  schedule  set  forth  in  the  fifteenth  paragraph  of 
the  petition  does  not  amount  to  a  violation  of  either  of  said 
sections  of  said  act.     Judgment  will  therefore  be  entered  for 

$113.45.'* 

From  the  facts  stipulated  by  the  parties  and  found  by  the 

courtt  it  is  difficult  to  see  how  the  conclusions  of  law  could 
have  been  otherwise.  It  seems  clear  that  the  agreed  facts 
bring  the  case  within  the  adjudications  already  made  by  the 
federal  courts  upon  this  subject,  and  that  these  adjudications 
are  against  the  claim  here  made  by  the  government's  attor- 
ney. It  is  agreed  that  the  government,  in  the  transportation 
of  soldiers,  does  not  in  any  way  come  in  competition  of  any 
kind  with  any  of  the  parties  who  are  given  the  party  rates* 
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If  SO,  how  can  it  contend  that  it  is  entitled  to  the  party  rates 
provided  for  in  the  different  schedules,  or  that  there  is  any 
nnjast  discrimination  against  the  United  States?  It  is  clear 
that  the  government  does  not  fall  within  any  of  the  designa- 
tions of  persons  or  parties  named  in  the  schedules.  There 
is  no  analogy  or  likeness  between  the  business  of  the  govern- 
ment in  the  transportation  of  its  soldiers  and  the  various 
classes  of  persons  described  in  the  company's  schedules.  Un- 
der no  possible  construction  of  the  language  can  it  be  claimed 
that  the  United  States  comes  within  the  party  rule.  The 
government's  business  is  not  like  that  of  a  theatrical,  oper- 
atic, or  concert  company,  or  a  hunting  or  fishing  party,  and 
it  bears  just  as  little  likeness  to  any  of  the  other  parties 
named,  as  glee  clubs,  brass  bands,  boat,  baseball,  polo,  or 
football  teams;  nor  is  it,  in  the  language  of  the  schedules, 
a  party  of  like  character  to  any  of  these,  regularly  organized 
for  the  purpose  of  giving  exhibitions  and  traveling  together. 
The  claim  that,  if  the  first  contention  is  not  good,  then  that 
it  is  unjustly  discriminated  against,  within  the  meaning  of 
the  second  section  of  the  act  to  regulate  commerce,  and  sub- 
jected to  an  undue  prejudice  or  disadvantage,  under  the 
third  section,  is  equally  untenable.  In  short,  the  stipulation 
of  facts  is  both  argument  and  authority  against  the  govern- 
ment's contention.  It  is  not  engaged  in  the  same  business 
as  any  of  those  classes  that  are  given  special  rates,  is  not  in 
competition  with  them,  and  is  not,  therefore,  injured  or  dis- 
criminated against.  As  was  said  by  the  Supreme  Court  in 
Interstate  Commerce  Commission  v.  B.  &  O.  Railroad,  145 
U.  S.  263,  12  Sup.  Ct.  844,  36  L.  Ed.  699: 

^^It  does  not  operate  to  the  prejudice  of  the  single  passen- 
ger, who  cannot  be  said  to  be  injured  by  the  fact  that  another 
is  able,  in  a  particular  instance,  to  travel  at  a  less  rate  than 
he.  If  it  operates  injuriously  to  any  one,  it  is  to  the  railroad, 
which  has  not  adopted  corresponding  rates;  but,  as  before 
observed,  it  was  not  the  design  of  the  act  to  stifle  competi- 
tion, nor  is  there  any  legal  injustice  in  one  person  procuring 
a  particular  service  cheaper  than  another.  *  *  *  n  these 
tickets  were  withdrawn,  the  defendant  road  would  lose  a  large 
amount  of  travel,  and  the  single-trip  passenger  would  gain 
absolutely  nothing." 

The  interstate  commerce  act  js  not  aimed  at  putting  down 
just  discrimination  in  the  transportation  of  persons  or  prop- 
erty. This  has  always  been  held  legal  in  this  country  and  in 
England,  and  is,  indeed,  in  great  measure,  the  life  and  soul 
of  the  business,  both  to  the  railroad  companies  and  the 
public.  By  its  means  new  industries  are  built  np,  and  old 
ones  sustained,  to  the  advantage  alike  of  the  public  and  the 
transportation  companies.  Nobody  is  injured  by  it,  but,  on 
the  contrary,  everybody  is  benefited,  because  the  public  in 
this  way  is  best  served.  It  is  only  unfair  and  unjust  discrim- 
ination that  the  statute,  as  well  as  the  common  law,  is  aimed 
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at.  If  two  persons  or  corporations  are  engaged  in  the  same 
business,  and  their  situation  is  substantially  alike,  any  dis- 
crimination in  rates  would  be  prohibited  as  invidious  and 
unjust.  It  has  always  been  held  lawful  at  common  law,  and 
is  so  under  the  statute,  to  allow  ministers  of  the  gospel  to 
travel  on  half-fare  tickets.  They  do  not  come  in  competition 
with  business  men,  and  no  injustice  is  done  to  anybody.  But 
if  a  transportation  company  should  charge  the  ministers  of 
one  denomination  full  fare,  and  those  of  another  half  fare, 
this  would  be  illegal,  as  involving  an  unjust  discrimination, 
both  at  common  law  and  under  the  statute.  Nor  does  the 
provision  in  the  schedule  that  the  rates  prescribed  shall  not 
cover  or  apply  to  parties  organized  for  the  purpose  of  securing 
the  party  rate  alter  the  construction  properly  to  be  placed 
upon  the  schedule.  Int.  Com.  Com.  v.  B.  &  O.  R.  Co. 
(C.  C.)43  Fed.  37;  Id.,  145  U.  S.  278,  12  Sup.  Ct.  844,  36 
L.  Ed.  699.  The  entire  language  of  the  schedule  must  be 
looked  to,  to  give  the  proper  construction.  The  trafiQc  pro- 
vided for  in  the  company's  schedules  has  no  analogy  or  re- 
semblance to  that  carried  on  by  the  government.  It  is  not  a 
like  service,  nor  '^under  substantially  similar  circumstances 
and  conditions."  The  finding  of  facts  by  the  court  below, 
following  the  stipulation  of  the  parties,  shows  conclusively 
that  the  circumstances  and  conditions,  instead  of  being 
substantially  alike,  are  wholly  difierent,  and  tuis  finding  ia 
conclusive..  Detroit,  G.  H.  &  M.  Ry.  Co.  v.  Int.  Com.  Com., 
74  Fed.  803,  21  C.  C.  A.  103.  Indeed,  the  finding  of  facts 
throughout  this  case  indicates  quite  clearly  what  the  conclu- 
sions of  law  should  be.  The  difference  in  circumstances  and 
condition  is  almost  too  obvious  to  have  need  of  pointing  it 
out: 

First.  The  tickets  issued  under  the  company's  schedule  for 
party  rates  are  limited  closely  in  time,  while  those  issued  for 
the  transportation  of  soldiers  are  not  so  limited.  This  differ- 
ence is  a  material  one,  as,  when  the  time  is  limited,  the 
carrying  company  knows  when  to  provide  for  the  service,  as 
it  cannot  know  in  the  case  of  tickets  unlimited  in  respect  to 
time. 

Second.  By  giving  these  party  rates,  the  public  interest 
in  amusements  of  that  character  is  subserved,  as  well  as  the 
interest  of  the  railway  companies,  and  it  would  frequently 
happen  that  these  amusement  companies  could  not  travel 
if  they  were  charged  regular  rates.  One  purpose  of  trans- 
portation companies  is  to  create  and  build  up  business  for 
themselves,  and  herein  their  interest  coincides  with  that  of 
the  public,  so  that  they  are  fostered  and  encouraged  in  a 
way  that  injures  no  one,  while  the  railway  companies  are 
benefited. 

Third.  It  will  often  happen  that,  when  such  parties  travel 
one  way  over  a  line  of  road,  their  occasion  will  lead  them  to 
travel  back  the  same  way,  so  that  .the  patronage  of  the  road 
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18  doabled«  and  generally  what  is  a  benefit  to  the  railroad  com- 
panies by  way  of  increase  of  business  is  a  benefit,  also*  to  the 
pablic  upon  which  they  rely  for  support. 

Fourth.  The  giving  of  the  party  rates  stimulates  other 
travel*  and  that  is  one  purpose,  no  doubt,  of  giving  them, 
whereas  the  transportation  of  soldiers  can  have  no  such 
effect.  The  singing  of  Patti  or  a  performance  of  a  Thomas 
concert  might  bring  i,ooo  other  people  to  Chicago,  while  a 
football  match  might  bring  io,ooo  people  over  the  company's 
road,  whereas  the  transportation  of  lo  or  20  soldiers  would 
be  unnoticeable  by  the  public,  and  would  advantage  the  road 
in  no  way,  beyond  the  receipt  of  the  fare. 

Fifth.  Another  material  difference  is  that  those  who  travel 
by  these  party  rates  pay  cash  in  advance,  while  the  govern- 
ment does  not.  On  the  contrary,  the  service  must  be  first 
rendered,  and  claims  for  the  same  filed  at  Washington,  and 
undergo  examination,  and  be  audited  by  the  War  and  Treas- 
ury Departments,  and  payment  indefinitely  delayed.  This 
must  always  constitute  a  material  difference,  so  long  as  cona- 
modities  can  be  sold  cheaper  for  cash  than  on  credit.  It  is 
quite  probable  that,  if  the  government  would  pay  cash  for 
the  service  performed,  the  railroad  companies  might  afford 
to  make  a  corresponding  deduction  in  rates. 

Sixth.  The  government,  in  the  transportation  of  soldiers, 
does  not  financially  or  in  any  other  way  come  into  competi- 
tion with  any  of  those  parties  who  are  given  the  party  rates. 
Consequently  there  can  be  no  unjust  discrimination  in  the 
case,  and  no  cause  for  complaint  by  the  government;  and,  if 
the  rates  given  those  parties  should  be  conceded  to  be  illegal, 
that  would  be  no  reason  why  the  government  should  also  be 
allowed  illegal  rates.  But  according  to  all  the  adjudications, 
these  party  rates  are  justifiable,  and  do  not  constitute  unjust 
discrimination.  Elliott  on  Railroads,  2666,  and  cases  above 
cited.  In  the  opinion  of  the  court  the  case  of  Int.  Com. 
Com.  V.  B.  &  O.  R.  Co.,  above  cited,  is  directly  against  the 
contention  of  the  government's  attorney  in  this  case.  In  that 
case  Judge  Sage,  in  the  Circuit  Court,  uses  this  language: 

''Again,  the  testimony  establishes  that  party-rate  tickets 
secure  patronage  that  yields  large  revenues  to  the  respond- 
ent, and  that  the  withdrawal  of  those  tickets  would  almost 
entirely  destroy  that  patronage,  for  it  appears  that  the  rate 
is  as  high  as  can  be  made  without  putting  it  beyond  the 
reach  of  those  who  are  the  main  purchasers.  Are  all  these 
considerations  to  be  left  out  of  the  account  in  determining 
whether  there  has  been  Mike  and  contemporaneous  service' 
under  substantially  similar  circumstances  and  conditions?' 
Does  it  depend  solely  upon  whether  party-rate  passengers 
and  those  holding  single  tickets  occupy  the  same  cars,  have 
the  same  accommodations,  and  are  traveling  from  the  same 
point  to  the  same  destination.'  Is  that  the  full  meaning  of 
'similar  circumstances  and  conditions?'    The  answer,  which 
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the  question  itself  seems  to  saggest*  is  that  the  phrase  has  a 
xnacb  larger  and  more  comprehensive  meaning,  else  Congress 
could  not  consistently  have  recognized  mileage  or  excursion 
or  commutation  tickets,  for  all  these  trespass  upon  the  narrow 
ground  on  which  the  contrary  view  rests.     To  give  the  act 
its  proper  interpretation,  the  phrase  must  be  held  to  include 
circumstances  and  conditions  affecting  the  business  interests 
of  the  carrier  and  of  its  patrons,  or,  in  other  words,  circum<- 
stances  and  conditions  of  a  commercial  character,   which, 
while  they  should  not  exclude  or  override  the  consideration 
of  what  is  just  and  reasonably  advantageous  to  those  not  so 
situated  as  to  be  able  to  avail  themselves  of  reductions  offered 
to  the  general  public,  should  be  so  recognized  as  not  to   be 
prejudicial  or  unjust  to  any,  and  yet,  upon  the  whole,  to  pro- 
mote the  interest  of  all  concerned  in  the  beneficial  operation 
of  the  act.     Aside  from  the  consideration  that  these  tickets 
are,  in  principle,  in  no  wise  different  from  mileage,  excur- 
sion, and  commutation  tickets,   which  is  decisive,  the  fact 
that  they  are  on  sale  to  all,  without  discrimination,  and  with- 
out advancing  rates  for  single  tickets,  and  the  considerations 
above  mentioned  in  favor  of  those  who  are  upon  the  road 
continually,   and  whose  business  is  upheld  by  bringing  the 
cost  of  necessary  travel  within  their  reach,  and  those  in  favor 
of  the  carrier,   including  many  not  mentioned  above,  are 
ample  for  the  vindication  of  the  respondent  against  the  charge 
that  it  is  guilty  of  unjust  discrimination  and  undue  or  unrea-^ 
sonable  preference,  and  therefore  of  violation  of  the  provi- 
sions of  the  second  and  third  sections  of  the  act." 
And  Judge  Jackson  uses  the  following  language: 
^'When  thus  considered,  it  is  perfectly  manifest  that  Con- 
gress did  not  intend  to  impose  upon  common  carriers  subject 
to  the  provisions    of  the  act    any  rule  or  duty  of  absolute 
equality  of  rates  in  their  charges  for  transportation  services. 
Subject  to  the  requirement  of  section  i,  that  all  charges  made 
for  any  service  rendered  in  the  transportation  of  passengers 
or  property  shall  be  reasonable  and  just,  the  language  of  sec- 
tion 2  clearly  recognizes  and  implies  that  there  may  be  dis- 
criminations which  are  not  unjust  and  not  prohibted." 
And  in  affirming  this  decision  the  Supreme  Court  says: 
''But  whether  these  party-rate  tickets  are  commutation 
tickets  proper,  as  known  to  railway  officials,  or  not,  they  are 
obviously  within  the  commuting  principle.     As  stated  in  the 
opinion  of  Judge  Sage  in  the  court  below:    'The  difference 
between  commutation  and  party-rate  tickets  is  that  commu- 
tation tickets    are  issued  to  induce  people    to  travel  more 
frequently,  and  party-rate  tickets  are  issued  to  induce  more 
people  to  travel.     There  is,  however,  no  difference  in  princi- 
ple between  them,  the  object  in  both  cases  being  to  increase 
travel  without  unjust  discrimination,  and  to  secure  patronage 
that  would  not  otherwise  be  secured.'  " 

And  that  court,  after  examination  of  the  decisions,  sums 
up  the  matter  as  follows : 
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'^In  short,  the  substance  of  all  these  decisions  is  that  rail- 
way companies  are  only  bound  to  give  the  same  terms  to  all 
persons  alike  under  the  same  conditions  and  circumstances, 
and  that  any  fact  which  produces  an  inequality  of  condition 
and  a  change  of  circumstances  justifies  an  inequality  of 
charge. ' ' 

And  again,  in  C,  N.  O.  &  T.  P.  Ry.  v.  Int.  Com.  Com., 
162  U.  S.  184,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  223,  16  Sup. 
Ct'700,  40  L.  Ed.  935,  the  court  affirms  the  same  doctrine  in 
the  following  language: 

^'Subject  to  the  two  leading  prohibitions  that  their  charges 
shall  not  be  unjust  or  unreasonable,  and  that  they  shall  not 
nnjustly  discriminate,  so  as  to  give  undue  preference  or 
disadvantage  to  persons  or  traffic  similarly  circumstanced, 
the  act  to  regulate  commerce  leaves  common  carriers  as 
they  were  at  the  common  law — free  to  make  special  contracts, 
looking  to  the  increase  of  their  business,  to  classify  their 
traffic,  to  adjust  and  apportion  their  rates  so  as  to  meet  the 
necessities  of  commerce,  and  generally  to  manage  their  im- 
portant interests  upon  the  same  principles  which  are  regarded 
as  sound  and  adopted  in  other  trades  and  pursuits.'' 

In  Elliott  on  Railroads,  p.  2666,  the  same  doctrine  is  laid 
down  as  follows: 

''Neither  at  common  law,  nor  under  the  federal  statute,  does 
the  mere  fact  that  there  is  a  difference  in  rates  necessarily 
constitute  an  unjust  discrimination,  since  there  is  no  such 
discrimination  in  cases  where  the  conditions  and  circum- 
stances are  essentially  different.  It  is  the  English  rule  that, 
in  passing  upon  the  question  of  undue  or  unreasonable  pref- 
erences, various  facts  and  circumstances  must  be  considered, 
and  that  an  undue  preference,  within  the  meaning  of  the 
statute,  is  not  shown  by  mere  evidence  of  a  difference  in 
charges.  The  federal  courts  have  substantially  adopted  the 
rule  declared  by  the  English  courts." 

These  authorities  seem  quite  conclusive  of  the  law  appli- 
cable to  the  case  at  bar. 

Judgment  affirmed. 


BRAZZELL  v.  STATE. 
(Supreme    Court    of    Georgia,    March    3,    1904.) 

[46    S.    E.    Rep.    837.] 

Failure  to  Pay  Fare — ^Violation  of  Penal  Statute. — Where  one  with* 
out  fare  or  ticket  is  ordered  by  the  conductor  to  leave  the  train, 
and,  after  opportunity  to  comply,  conceals  himself  in  the  car  and 
continues  the  journey,  he  is  guilty  of  violating  the  provisions  of  the 
act  approved  December  21,  1897  (Acts  1897,  p.  116). 

Same — Same — Defenses — Intoxication. — Nor  would  the  contention 
that  the  defendant  was  under  the  influence  of  liquor  afford  relief  to 
him  from  liability  for  his  criminal  act.    Pen.  Code,  §  39. 

(Syllabus  by  the  Court.) 
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Error  from  City  Court  of  Moultrie;  W.  A.  CovingtOD, 
Judge. 

Charles  Brazzell  was  convicted  of  stealing  a  ride  on  a  train* 
and  brings  error.     Affirmed. 

The  defendant  was  an  employee  of  the  Georgia  Northern 
Railway  Company.  He  got  upon  the  train  at  Moultrie, 
bound  for  Albany^  The  conductor  asked  him  if  he  had  a 
ticket  or  a  pass,  and,  upon  his  answering  in  the  negative,  told 
him  he  would  have  to  pay  his  fare,  or  get  off  at  the  next  stop, 
on  the  outskirts  of  the  town.  The  train  stopped  at  the  point 
indicated  long  enough  for  the  defendant  to  alight.  The  con- 
ductor testified  that  he  suspected  that  the  defendant  was 
trying  to  '^beat"  his  way,  and  not  only  searched  for  him 
when  the  train  started,  but  also  instructed  the  baggage  mas- 
ter to  do  likewise.  Both  went  through  the  train  several  times 
without  discovering  the  defendant,  but  subsequently  the 
baggage  master  found  him  crouched  down  between  the  seats. 
In  his  statement  the  defendant  claimed  to  have  been  drunk» 
and  to  have  no  recollection  of  what  he  had  done.  Having 
been  found  guilty,  he  moved  for  a  new  trial  on  the  general 
grounds. 

Alfred  R.  Kline,  for  plaintiff  in  error. 
T.  W.  Mattox,  Sol.,  for  the  State. 

LAMAR.  J.  When  he  entered  the  train,  the  defendant 
made  no  effort  to  conceal  himself;  and,  although  he  did  not 
pay  his  fare,  or  offer  to  do  so,  he  was  not  then  guilty  of  any 
violation  of  the  act  of  1897  (Acts  1897,  p.  116)  making  it 
unlawful  to  steal  a  ride  on  a  railroad  train.  When,  however, 
the  conductor  directed  him  to  get  off,  and  the  train  stopped 
long  enough  to  enable  him  to  do  so;  but  instead  he  remained 
in  the  car  and  secreted  himself  from  the  crew,  he  violated  the 
statute.  Nor  was  his  claim  that  he  was  under  the  influence 
of  liquor  any  reason  to  set  aside  the  verdict.  Pen.  Code, 
§  39.  He  was  able  to  form  a  guilty  intent,  if  sober  enough 
to  try  to  hide. 

Judgment  affirmed.  All  the  Justices  concurring,  except 
SIMMONS,  C.  J.,  absent  on  account  of  sickness. 


RAGSDALE,  HARPER  &  WEATHERS  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  Georgia,  March  3,  1904.) 

[46    S.    E.    Rep.    832.] 

Carriage  of  Live  Stock — Limiting  Liability.* — For  a  sufficient  con- 
sideration  the   shipper   relieved   the   carrier  of  injuries  to  the   live 

*As  to  whether  a  carrier  of  live  stock  may  limit  its  liability,  see 
foot-note  aopended  to  Central  of  Georgia  Ry.  Co.  v.  Glascock  & 
Warfield  (Ga.),  9  R.  R.  R.  292,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  293, 
where  all  the  authorities  in  this  series  are  collected. 
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stock  caused  by  viciousness  of  the  animals  or  defects  in  the  car, 
which  had  been  examined  by  the  shipper. 

Same — Same — ^Nonsuit. — All  the  evidence  tended  to  show  that  the 
animal  had  been  injured  in  consequence  of  one  of  the  risks  expressly 
assumed  by  the  shipper,  and  the  court  did  not  err  in  granting  a 
nonsuit. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  A.  E.   Calhoun,   Judge. 

Action  by  Ragsdale,  Harper  &  Weathers  against  the  South- 
ern Railway  Company.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.     Affirmed. 

J.  F.  Golightly,  for  plaintiffs  in  error. 
Dorsey,  Brewster  &  Howell,  Sanders  McDaniel,  and  J.  D. 
Bradwell,  for  defendant  in  error. 

LAMAR,  J.  The  plaintiffs'  stock  was  shipped  under  a 
special  contract  like  that  referred  to  in  Williams  v.  Central 
Ry.  Co.,  ir7  Ga.  830,  43  S.  £.  980,  and  Central  Ry.  Co.  v. 
James,  117  Ga.  832,  45  S.  E.  223.  The  case  is  controlled  by 
the  principle  announced  in  those  decisions.  The  shipper, 
in  consideration  of  a  lower  freight  rate,  stipulated  that  he 
would  examine  the  car  in  which  the  stock  were  to  be  shipped; 
that  he  would  have  some  one  to  accompany  the  stock,  and 
take  charge  thereof;  and  that  he  would  relieve  the  company 
of  damages  caused  by  defects  in  the  car,  or  occasioned  by 
the  viciousness  of  the  animals.  The  suggestion  that  a  slat 
had  been  broken  by  the  jamming  together  of  the  cars  was 
not  sustained  by  the  evidence,  one  of  the  plaintiffs  testifying 
that  he  did  not  know  how  it  had  been  caused;  that  it  ''might 
have  been  by  a  kick."  There  was  no  proof  of  any  "jam- 
ming," and  no  explanation  as  to  how  the  coming  together  of 
cars  would  break  one  slat  and  leave  no  other  sign.  All  the 
circumstances  indicated  that  it  was  caused  by  the  kirk  of 
one  of  the  mules,  and  against  the  consequent  injury  the 
company  was  relieved.  Neither  was  there  evidence  to  sustain 
the  theory  that  the  animals  had  been  removed  from  the  car 
No.  N.  E.  10,118  and  placed  in  No.  N.  £.  10,178.  The 
waybills  offered  by  the  plaintiffs  indicated  that  the  number 
of  the  car  inserted  in  the  bill  of  lading  was  a  clerical  mis- 
take, and  that  the  animals  were  received  in  Atlanta  and  the 
car  in  which  they  had  been  shipped  from  Memphis.  At  any 
rate,  it  was  incumbent  on  the  plaintiffs  to  make  out  the  case. 
The  suit  was  on  the  theory  that  the  mules  were  shipped  in 
No.  10,178.  There  was  no  suggestion  in  the  pleadings  or 
evidence  that  they  had  been  changed  from  one  car  to  another, 
and  no  proof  of  negligence  on  the  part  of  the  company.  All 
the  evidence  indicated  that  the  injury  had  been  occasioned 
by  a  defect  in  the  car  or  viciousness  in  the  mules,  from  both 
of  which  the  the  shipper,  for  a  sufficient  consideration,  had 
expressly  released  the  carrier.     Civ.  Code  1895,  §  2276. 

Judgment  affirmed.  All  the  Justices  concurring  except 
SIMMONS,  C.  J.,  absent  on  account  of  sickness. 
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ELLIS  V,  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(Supreme  Court  of  Wisconsin,  March  22,  1904.) 

[98   N.   W.   Rep.  942.] 

Injury  to  Passenger — Failure  to  Provide  Safe  Place  to  Alight — 
Absence  of  Contributoiy  Negligence — Plaintiff's  Uncorroborated  Tes- 
timony— Sufficiency  of  Evidence. — Where,  in  an  action  for  injuries  to 
a  female  passenger  by  defendant's  alleged  negligence  in  failing  to 
provide  a  reasonably  safe  place  for  her  to  alight,  the  evidence  was 
conflicting,  and  there  were  no  facts  conceded  or  within  common 
knowledge  which  tended  to  show  that  plaintiff's  evidence  that  she  did 
not  attempt  to  alight  until  the  car  had  stopped  was  unworthy  of 
belief,  a  verdict  for  plaintiff  was  sustainable,  though  it  rested  on  her 
uncorroborated  evidence. 

Appeal — Error — Setting  Aside  Special  Findings — ^Judgment  Or- 
dered on  Verdict. — Where  the  court  set  aside  special  findings  in 
favor  of  plaintiff  by  a  misapplication  of  legal  principles  to  the  evi- 
dence, the  Supreme  Court  on  plaintiff's  appeal  will  order  judgment 
on  the  verdict  without  directing  a  new  trial. 

Injury  to  Passenger — Failure  to  Provide  Safe  Place  to  Alight — 
Lights — Actionable  Negligence.* — Where  a  carrier  stopped  its  train 
on  a  dark  night  in  an  unlighted  locality,  where  there  was  no  platform, 
and  failed  to  provide  any  light  or  intermediate  rest  between  the  lower 
step  of  the  car  and  the  surface  of  the  ground,  which  was  rough,  and 
by  reason  thereof  a  female  passenger  was  injured  while  attempting^ 
to  alight,  the  carrier  was  guilty  of  actionable  negligence. 

Appeal  from  Circuit  Court,  Racine  County;  E.  B.  Bel- 
den,  Judge. 

Action  by  Elizabeth  Ellis  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.     Reversed. 

Action  for  damages  for  personal  injuries.  The  charge  in 
the  complaint  is  to  this  effect;  August  29,  1902,  plaintiff  was 
a  traveler  on  one  of  defendant's  regular  passenger  trains  due 
from  the  north  at  Corliss  at  about  8  o'clock  p.  m.,  where 
she  purposed  changing  cars  for  Racine.  The  night  was  dark. 
As  the  train  neared  the  station  one  of  defendant's  servants 
announced  the  fact  and  opened  the  vestibule  door  of  the  car 
in  which  plaintiff  was  riding,  in  order  to  enable  passengers 
therein  to  aliR:ht.  When  the  car  stopped  the  opening  thus 
provided  was  not  at  the  platform  nor  where  there  was  a 
light  to  enable  passengers  to  conveniently  and  safely  alight. 
Plaintiff  proceeded  to  leave  the  car,  not  appreciating  the 
situation.  It  was  about  three  feet  from  the  lower  step  of  the 
car  to  the  ground.  The  ground  was  roueh  and  stony.  As  she 
stepped  off  the  car,  miscalculating  the  distance  to  the  ground, 

♦As  to  the  care  due  alighting  passengers,  see  foot-note  appended 
to  Richmond  Traction  Co.  v.  Williams  (Va.),  9  R.  R.  R.  754,  32  Am. 
&  Eng.  R.  Cas.,  N.  S.,  764,  where  all  the  preceding  authorities  in 
this  series  are  collected  or  referred  to. 

As  to  the  carrier's  duties  with  respect  to  stations  and  stopping 
places,  see  foot-note  appended  to  Atlantic  &  B.  R.  Co.  v.  Anderson 
(Ga.),  8  R.  R.  R.  773,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  773,  where  all  the 
preceding  authorities  in  this  series  are  collected  or  referred  to. 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S       123 

Ellis  V,  Chicago,  etc.,  Ry.  Co 

she  lost  her  balance  and  iell  upon  the  stony  surface  afore- 
said, severely  injuring  her. 

The  answer  put  in  issue  all  allegations  of  the  complaint 
respecting    negligent    conduct    on  the  part    of  defendant's 

servants. 

There  was  evidence  on  plaintifi's  part  sustaining  the  alle- 
gations of  her  complaint  as  to  there  being  no  platform  where 
she  left  the  train,  no  light  to  enable  her  to  see  the  surround- 
ings, no  person  to  assist  her,  and  the  lower  step  of  the  car 
being  so  far  from  the  ground  as  to  be  likely  to  cause  a  person 
circumstanced  as  she  was  to  fall  in  trying  to  leave  the  same; 
and  that  the  ground  was  rough  and  stony  so  that  if  a  person 
fell  thereon  a  personal  injury  would  be  likely  to  follow.  There 
was  evidence  on  defendant's  part  that  the  car  opening,  when 
plaintiff  testified  she  alighted,  was  at  the  platform  and  that 
she  was  in  fact  injured  by  leaving  the  car  some  time  before 
it  reached  the  stopping  place. 

The  jury  found:  (i)  Defendant  failed  to  provide  a  safe  and 
convenient  place  for  passengers  to  alight  on  the  occasion 
in  question.  (2)  Defendant  failed  to  provide  a  suitable  light 
to  enable  passengers  to  safely  leave  the  cars.  (3)  Defendant 
failed  to  provide  suitable  assistance  to  enable  passengers 
to  safely  alight  from  the  cars  on  the  occasion  in  question. 
(4)  The  forward  end  of  the  coach  in  which  plaintiff  was  a 
passenger  was  not  opposite  the  depot  platform  when  the  train 
stopped.  (5)  Plaintiff  did  not  alight  from  the  car  before  it 
stopped  at  the  station.  (6)  The  proximate  cause  of  the 
plaintiff's  injury  was  the  negligence  of  the  defendant  as  found. 
(7)  Plaintiff  was  not  guilty  of  any  want  of  ordinary  care  which 
contributed  to  produce  her  injuries.  (8)  Plaintiff  was  dam- 
aged to  the  extent  of  $600. 

On  motion  of  defendant's  counsel  the  court  set  aside  find- 
ings I  to  7  inclusive,  and  rendered  judgment  dismissing  the 
complaint  with  costs. 

Gittings  &  Burgess  (Wallace  Ingalls,  of  counsel),  for  ap- 
pellant. 
H.  H.  Field  and  Thomas  M.  Kearney,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts).  It  seems  that 
the  decision  of  the  trial  court  went  upon  the'^theory  that  all 
reasonable  probabilities  from  the  evidence  indicated  that 
appellant  left  the  train  while  it  was  in  motion  and  that  when 
it  stopped  the  opening  made  ready  for  her  was  at  the  depot 
platform.  To  sustain  the  judgment  counsel  for  respondent 
confidently  refer  to  Flaherty  v.  Harrison,  98  Wis.  559,  74  N. 
W.  360;  Cawley  V.  La  Crosse  Citv  R.  Co.,  loi  Wis.  I45i  77 
N.  W.  179;  O'Brien  v.  Chicago,  St.  P.  M.,  &  O.  R.  Co.,  102 
Wis.  628,  632,  78  N.  W.  1084;  Wunderlich  v.  Palatine  F.  Ins. 
Co.,  104  Wis.  395,  80  N.  W.  471;  Stafford  v.  Chippewa  Valley 
Electric  R.  Co.,  no  Wis.  331,  345.  85  N.  W.  1036,  and  simi- 
lar cases!     Doubtless  the  learned  trial  court  supposed  that 
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upon  the  evidence  such  cases  were  controlling.     That  was 
error,  as  we  will  briefly  show. 

Here  there  is  no  dispute  that  when  appellant  left  the  train 
the  door  of  the  vestibule  where  she  made  her  exit  was  not  at 
the  depot  platform,  and  there  is  no  serious  dispute  that  if  she 
testified  to  the  truth  she  was  entitled  to  recover.  There  was 
some  testimony  corroborating  hers.  There  was  much  evi- 
dence that  her  story  was  false  and  that  she  received  her 
injury  by  leaving  the  train  before  it  stopped.  The  right  of 
the  matter  depended  upon  whether  her  evidence  was  worthy 
of  belief  in  any  reasonable  view  thereof.  There  was  no  cir- 
cumstance established  beyond  reasonable  controversy  by 
means  of  which  the  truth  of  it  could  be  tested  so  as  to  leave 
no  reasonable  doubt  in  respect  thereto.  There  was  a  sharp 
conflict  between  the  evidence  upon  one  side  and  that  upon 
the  other,  as  the  same  fell  from  the  mouths  of  witnesses.  The 
rule  invoked  does  not  apply  to  such  a  situation,  as  will 
readily  be  seen.  It  is  as  well  stated  in  O'Brien  v.  Ry.  Co., 
supra,  as  in  any  of  them,  in  this  language: 

"If  the  truth  of  the  proposition  be  not  within  the  range  of 
probabilities,  in  the  light  of  reason  and  common  sense,  in 
view  of  facts  of  common  knowledge  or  facts  established  in 
the  case  beyond  reasonable  controversy,  then  evidence  of  the 
existence  of  the  fact  involved  does  not  prove  such  existence  or 
tend  to  prove  it." 

"If  the  evidence  of  plaintiffs  in  this  case,  taking  the  most 
favorable  view  it  will  reasonably  bear,  including  all  reasona- 
ble inferences  therefrom,  assuming  that  it  establishes  all  that 
it  tends  to  establish  when  viewed  in  the  light  of  undisputed 
facts,  would  support  a  verdict  in  plaintiffs'  favor,  then  the 
case  should  have  been  submitted  to  the  jury  for  decision, 
and  we  should  say  that  the  evidence  is  sufficient  for  such  ver- 
dict if,  in  view  of  conceded  or  undisputed  facts  on  plaintiffs* 
evidence,  there  is  room  for  unbiased  minds  to  reasonably 
differ  as  to  where  the  truth  lies,  not  regarding,  in  reaching 
that  result,  mere  conjecture  or  possibility." 

Thus  it  will  be  seen  that  the  element  of  facts  within  com- 
mon knowledge  or  conceded  or  undisputed  facts,  may  furnish 
a  test  of  the  truth  of  evidence  from  the  mouths  of  witnesses, 
so  certain  in  its  character  as  to  leave  no  reasonable  proba- 
bility to  the  contrary  upon  which  an  honest  verdict  can  be 
based.  In  such  circumstances  the  unimpeached  and  unim- 
peachable circumstance  so  within  common  knowledge  or  so 
established  or  conceded,  condemns  all  evidence  in  conflict 
therewith,  in  form  as  false.  So  it  was  said,  in  effect,  in 
Cawley  v.  La  Crosse  City  R.  Co.,  that  since  it  is  a  matter 
of  common  knowledge  that  a  person  possessed  of  unimpaired 
sense  of  sight  can  and  must  necessarily  see  all  objects  in  his 
immediate  vicinity  if  he  directs  his  attention  thereto,  his 
testimony  that  he  did  so  and  yet  did  not  see  such  cbjecis  must 
necessarily  be  false.     In  Flahexty  v.  Harrison  the  plaintiff 
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testified  that  the  street  car  which  collided  with  his  wagon  was 
going  at  a  speed  of  20  miles  an  hour;  that,  going  at  sacb 
speed,  the  collision  took  place  before  be  had  an  opportunity 
to  avoid  it.  The  fact  was  undisputed  that  neither  the  car 
nor  the  wagon,  after  the  accident,  showed  any  evidence 
thereof,  and  that  the  car  was  stopped  in  such  a  short  distance 
after  the  collision  as  to  be  inconsistent  with  its  going  at  more 
than  an  ordinary  rate  of  speed  shortly  before  the  contact. 
In  that  situation  the  court  said : 

^'Where  all  reasonable  probabilities  from  facts  unquestion- 
ably established  by  the  evidence  are  on  one  side  of  a  contro- 
versy, the  testimony  of  an  interested  party  to  the  contrary 
does  not  create  a  conflict  of  evidence  requiring  such  contro- 
versy to  be  submitted  to  a  jury." 

In  this  case,  as  before  suggested,  there  was  no  fact  within 
common  knowledge,  and  no  conceded  fact,  and  no  fact  estab- 
lished beyond  reasonable  controversy,  rendering  the  evidence 
of  plaintiff  that  she  did  not  leave  her  seat  to  alight  from  the 
car,  nor  alight  therefrom,  till  it  stopped,  entirely  unworthy 
of  belief.  The  only  circumstance  in  that  regard  claimed  by 
respondent  is  the  severity  of  appellant's  injuries.  True, 
it  is  not  easy  to  reconcile  that  with  the  car  being  at  rest  when 
she  stepped  therefrom,  but  it  is  more  difiBcuIt,  it  seems,  to 
reconcile  the  circumstance  that  she  was  not  more  severely 
injured  with  the  idea  that  she  stepped  from  the  car  when  it 
was  several  hundred  feet  from  where  it  stopped  and  was  going 
so  fast  that  in  the  fall  her  hat  and  some  other  articles  of  her 
property  became  separated  from  her  person  by  120  feet.  In 
short  the  truth  of  the  matter  was  determinable  only  by  weigh- 
ing the  evidence  on  the  part  of  appellant  against.that  on  the 
part  of  respondent,  with  no  undisputed  circumstance  to  throw 
into  the  balance  on  either  side.  In  that  situation  a  verdict 
might  rest  upon  the  uncorroborated  evidence  of  the  plaintiff 
if  the  jury  under  all  the  circumstances  deemed  the  same  to 
outweigh  the  evidence  on  the  part  of  defendant  so  as  to  pro- 
duce conviction  to  a  reasonable  certainty,  as  to  the  truth 
respecting  the  proposition  involved. 

The  trial  court  having  reached  the  conclusion  complained 
of  by  a  misapplication  of  legal  principles  to  the  evidence, 
a  new  trial  is  unnecessary.  The  judgment  appealed  from, 
and  the  intermediate  order  setting  aside  the  answers  to  the 
special  questions,  should  be  reversed  and  judgment  rendered 
upon  the  verdict  in  favor  of  plaintiff.  The  facts  found  by 
the  jury  show  actionable  negligence.  We  cannot  doubt  that 
it  is  negligent  for  a  railway  company  to  stop  its  train  on  a 
dark  night  in  an  unligbted  locality,  for  passengers  to  alight 
therefrom,  when  in  order  to  do  so  they  must  necessarily  step 
down  a  distance  so  great  as  to  imperil  personal  safety.  Rea- 
sonable care  for  the  convenience  and  personal  safety  of  patrons 
of  railway  passenger  trains  demands  that  in  boarding  or 
alighting  from  cars  they  shall  be  afforded  an  opportunity  to 
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Step  from  the  depot  platform  to  the  lower  step  of  the  car  or 
from  such  step  to  such  platform,  or  that  some  convenience  in 
lieu  of  a  platform  be  furnished,  and  that  in  the  nighttime 
the  way  to  and  from  the  cars  be  sufficiently  lighted  to  enable 
them  in  the  exercise  of  ordinary  care  to  observe,  reasonably, 
their  surroundings.  To  stop  a  train  where  persons,  espe- 
cially women,  are  compelled  to  pass  from  the  lower  step  of 
the  car  to  the  surface  of  the  ground  without  any  intermediate 
rest  is  improper  at  any  time,  and  actionably  so  under  the 
circumstances  testified  to  by  appellant  in  this  case  and  found 
by  the  jury. 

The  judgment  and  order  upon  which  it  is  based  are  re- 
versed and  the  cause  is  remanded  with  directions  to  render 
judgment  in  favor  of  the  plaintifi  upon  the  verdict. 


PENNSYLVANIA   R.   CO.   v.   NAIVE. 
(Supreme   Court   of  Tennessee,  Jan.   11,   1904.) 

[79   S.   W.    Rep.   124.] 

Appeal — Review. — Where  there  is  some  evidence  to  sustain  the 
finding  of  the  jury,  the  Supreme  Court  will  not  interfere  with  their 
verdict. 

Harmless  Error.— fError  in  admitting  opinion  evidence  was  harm- 
less, where  the  matters  testified  to  were  shown  by  other  uncontro- 
verted  testimony. 

Foreign  Laws — Presumptions. — In  the  absence  of  proof  as  to  the 
laws  of  another  state,  they  will  be  presumed  to  be  the  same  as  those 
of  the  state  where  they  are  dra>yn  into  controversy. 
^  Carriage  of  Freight — Notice  to  Consignee — Custom  at  Destina- 
tion.— Where  it  is  a  general  and  uniform  custom  at  a  place  to  which 
freight  is  consigned  not  to  give  notice  of  arrival  or  make  deliver>- 
on  the  4th  of  July,  negligence  cannot  be  predicted  on  the  failure  of 
a  carrier  to  give  notice  or  make  delivery  on  that  day. 

Same — Same — Same. — One  who  ships  goods  to  an  agent  at  a  place 
where  such  custom  prevails  is  bound  by  such  custom,  though  he  had 
no  actual  knowledge  thereof. 

Same — Termination  of  Liability. — The  liability  of  a  railway  com- 
pany as  a  common  carrier  does  not  cease  until  the  goods  are  deposited 
in  a  depot  or  warehouse. 

Same — Injury  to  Goods — Negligence — ^Presumptions.  —  When 
property  has  been  delivered  in  good  condition  to  a  carrier,  and  it 
has  been  damaged  while  in  possession  of  the  carrier,  nothing  else 
appearing,  the  presumption  is  that  there  has  been  negligence  on  the 
part  of  the  carrier,  and  the  burden  is  on  a  carrier  to  remove  such 
presumption. 

Instructions. — An  instruction  requested  must  be  strictly  correct; 
otherwise  the  trial  court  cannot  be  put  in  error  by  refusal  to  charge 
it. 

Arrival  of  Freight — Notice  to  Consignee.* — It  is  the  duty  of  a  car- 
rier to  give  the  consignees  prompt  notice  of  the  arrival  of  goods. 

Same — Duty  of  Consignee  to  Make  Inquiry. — Consignees  of  per- 

♦See  foot-note  appended  to  Alabama  &  V.  R.  Co.  v.  Pounder 
(Miss.),  9  R.  R.  R.  268,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  268,  where 
all  the  preceding  authorities  in  this  series  are  collected  or  referred 
to. 
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ishable  freight  are  not  bound  to  make  inquiry  at  the  office  of  the 
carrier  therefor,  in  the  absence  of  notice  of  arrival,  though  they  have 
reason  to  believe  that  the  shipment  is  overdue. 

Injury  to  Poultry — ^Delay—Failure  to  Care  for — Evidence — ^Inter- 
vention  of  National  Holiday — Appeal — Grounds  for  ReversaL — 
Though  it  is  error  to  exclude  evidence  for  defendant  in  an  action 
against  a  carrier  for  injury  to  a  consignment  of  dressed  poultry, 
resulting  from  failure  to  care  for  and  preserve  it,  and  from  delay  m 
delivery,  that  the  delay  in  delivery  was  caused  by  the  intervention  of 
the  4th  of  July,  which  was  observed  by  carriers  and  among  business 
men  of  all  classes  by  suspending  business,  and  that  the  custom  of 
suspending  business  on  that  day  was  an  established  one — general, 
certain,  and  uniform — it  is  not  cause  for  reversal,  under  Shannon's 
Code,  §  6351,  providing  that  there  shall  be  no  reversal  in  the  Supreme 
Court  except  for  errors  which  affect  the  merits  of  the  judgment  com- 
plained of,  where  the  uncontroverted  evidence  showed  that  the  carrier 
was  negligent  in  failing  to  care  for  and  preserve  the  poultry. 

Appeal  from  Circuit  Court,  Sumner  County ;  B.  D.  Bell, 
Judge. 

Action  by  J.  J.  Naive  against  the  Pennsylvania  Railroad 
Company.  From  a  judgment  for  plaintifi,  defendant  appeals. 
AfiBrmed. 

The  plaintifi  below  was  a  dealer  in  eggs,  poultry,  and 
produce,  having  places  of  business  at  Gallatin  and  Nash- 
ville, this  state. 

On  Saturday,  the  29th  day  of  June,  1901,  he  consigned  to 
Wm.  Soeder  &  Son,  at  Philadelphia,  Pa.,  a  shipment  con- 
sisting of  25i  barrels  of  dressed  poultry.  A  reasonably  prompt 
transportation  of  the  goods  would  have  put  them  into  Phil- 
adelphia on  Wednesday  afternoon,  which  was  July  3,  1901 ; 
and  the  consignment,  if  in  good  condition,  and  properly 
packed  in  ice,  would  have  been  in  a  sound  and  merchantable 
condition  on  its  arrival  in   Philadelphia. 

The  shipment  was  sent  over  the  Star  Union  Line,  going 
from  Nashville  and  Gallatin  to  Philadelphia  over  the  Louis- 
ville &  Nashville  Railroad  Company  to  Cincinnati,  and  from 
that  point  over  the  line  of  the  defendant  railroad  company 
to  Philadelphia. 

The  goods  arrived  in  Philadelphia  on  Wednesday  afternoon, 
July  3,  about  5  o'clock.  This  was  after  business  hours,  just 
prior  to  the  close  of  business,  and  too  late  to  unload  during 
business  hours  of  that  day,  and  too  late  to  notify  consignees 
and  effect  delivery. 

The  car  containing  the  goods  was  put  on  the  siding  of  the 
Quaker  City  Cold  Storage  &  Warehouse  Company  about  11 
o'clock  p.  m.  of  July  4th;  this  company  being  a  terminal  for 
the  Pennsylvania  Railroad  Company's  perishable  freights, 
and  acting  as  its  agent  in  keeping,  unloading,  and  delivering 
such  freights.  It  is  not,  in  terms,  shown  where  the  car  was 
from  s  o'clock  p.  m.  July  3d  to  11  o'clock  p.  m.  July  4tb, 
but  no  other  inference  can  be  drawn  than  that  it  was  in  the 
yards  of  plaintiff  in  error,  not  in  cold  storage,  but  exposed  to 
the  hot  weather. 
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On  the  morning  of  July  5th,  Geo.  Soeder,  one  of  the  coo* 
signees,  called  at  the  warehouse,  and  was  informed  by  the 
delivery  clerk  that  he  knew  nothing  of  the  shipment  as  yet« 
Shortly  after  this  the  employees  of  the  warehouse  company 
seemed  to  have  looked  up  the  property,  and  delivery  was 
made  about  one  hour  later — about  9  o'clock  on  the  morning 
of  July  5th.  The  weather  at  this  time  was  extremely  warm. 
While  some  of  the  witnesses  say  that  the  car  was  ''good  and 
cold,"  and  had  2,100  pounds  of  ice  in  its  ice  bunkers,  still 
as  otherwise  shown,  it  requires  at  least  three  tons  of  ice  to 
properly  ice  a  car  during  such  weather  as  prevailed  on  July 
3d  and  4th  of  1901.  At  this  time  (that  is,  when  deliveiy  waa 
made)  the  barrels  containing  the  poultry  were  bare  of  ice. 
The  ice  had,  the  witnesses  say,  melted  during  the  delay  be* 
tween  the  date  of  the  arrival  of  the  goods  and  their  delivery 
to  the  consignees.  In  such  weather  as  prevailed  July  3  to 
July  5,  1901,  dressed  poultry  bare  of  ice  will  spoil  within 
a  few  hours. 

When  the  poultry  was  unloaded  and  delivered  to  consignees, 
it  was  badly  decayed.  Some  of  it  was  thrown  away,  and 
the  residue  was  immediately  cleaned  up,  packed  in  finely 
crushed  ice,  and  put  upon  the  market,  and  withia  two  hours 
thereafter  was  sold  for  the  best  price  obtainable. 

The  testimony  shows  that  the  poultry  was  carefully  and 
properly  packed  in  barrels  at  Nashville  and  Gallatin,  accord- 
ing to  the  best  requirements  of  the  business. 

There  is  no  direct  evidence  that  the  poultry  was  in  good 
condition  when  it  was  packed,  but  we  infer  from  certain 
statements  in  the  testimony  of  the  plaintifi  below,  Mr. 
Naive,  that  it  was  in  good  condition;  that  is,  that  it  was  fresh. 
He  shows  that  he  took  special  pains  with  the  shipment, 
on  account  of  the  hot  weather,  and  packed  it  according  to 
the  best  method  known  to  the  business;  and,  describing  the 
method  of  preparing  dressed  poultry  for  shipment,  he  says: 
^^We  dress  it  and  cool  it  out,  and  then  pack  it  in  ice  in  bar- 
rels.'' We  infer  from  the  expression,  ''We  dress  it  and  cool 
it  out,"  that  the  poultry  involved  in  the  present  controversy 
had  been  freshly  killed  immediately  before  the  shipment  was 
made,  and  then  properly  cooled  out  and  packed  in  the  man- 
ner stated. 

The  record  does  not  disclose  any  inquiry  as  to  the  ship- 
ment, either  by  plaintifi.  Naive,  or  his  agents,  prior  to  July 
5th;  but  it  does  show  that  Mr.  Lindsey,  agent  of  the  Penn- 
sylvania Road  at  Nashville,  called  up  Mr.  N^ive  on  July  4th, 
and  informed  him  that  the  goods  had  arrived  on  July  3d. 

It  is  admitted  that  the  difference  in  the  market  price  of  the 
poultry  in  the  condition  in  which  it  was  when  delivered  to 
consignee  and  the  condition  in  which  it  was  when  delivered 
to  the  carrier  was  $202.46. 

The  Jury  returned  a  verdict  for  this  amount,  with  interest 
from  July  5,  1901,  amounting  altogether  to  $229.48. 
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From  this  jadgment  the  raibroad  company  has  appealed 
and  assigned  errors. 

The  errors  assigned  are  as  follows : 

(i)  That  there  was  no  evidence  to  support  the  verdict  of 
the  jury,  in  that  there  was  no  material  evidence  to  show  that 
the  poultry  was  properly  packed  by  defendant  in  error,  and 
in  that  there  was  no  materia)  evidence  to  show  that  the  poul- 
try was  in  good  condition  when  delivered  to  the  carrier. 

(2)  That  the  court  erred  in  permitting  George  and  William 
Seeder  to  testify  that  nothing  was  omitted  to  be  done  towards 
the  proper  handling  of  the  poultry  after  it  was  received  by 
them.  The  ground  of  the  objection  was  that  the  question 
called  merely  for  the  expression  of  an  opinion  on  the  part 
of  the  witnesses  referred  to. 

(3)  That  the  court  erred  in  permitting  George  and  Wm. 
Seeder  to  testify  that  the  delay  in  the  delivery  of  the  poultry 
after  it  arrived  iq  Philadelphia  was  not  caused  by  anything 
that  they  did  or  failed  to  do  towards  procuring  its  prompt 
delivery.  The  ground  of  this  objection  made  in  the  court 
below  was  the  same  as  that  stated  under  the  preceding  as- 
signment. 

(4)  That  the  court  erred  in  excluding  the  evidence  as  to  the 
custom  of  suspending  business  on  July  4th. 

In  respect  of  this  matter,  the  defendant  below  offered  to 
prove  that  July  4th  was  observed  in  Philadelphia  by.  carriers 
and  among  business  men  of  all  classes  by  suspending  business, 
and  this  custom  of  suspending  business  was  an  established 
one— general,  certain,  and  uniform — in  the  city  of  Phila- 
delphia. 

The  defendant  offered  the  depositions  of  witnesses  showing 
that  their  answers  would  establish  the  points  just  indicated. 

On  objection  of  the  plaintiff  below,  this  testimony  was  ruled 
oat  by  the  circuit  judge. 

It  was  not  proven  that  the  plaintiff  had  any  knowledge  of 
this  custom  prevailing  in  Philadelphia  when  he  made  the 
shipment  to  that  city. 

(s)  That  the  court  erred  in  charging  the  law  of  common 
carriers  as  applicable  to  this  case. 

It  is  insisted  that  there  was  nothing  in  the  case  to  show 
liability  as  a  common  carrier;  on  the  contrary,  that  the  lia- 
bility, if  any,  of  the  plaintiff  in  error,  was  that  of  a  ware- 
houseman, and  that  the  court  should  have  charged  the 
law  regulating  the  liability  of  warehousemen. 

(6)  That  the  court  erred  in  its  charge  in  respect  of  the  bur- 
den of  proof.  It  is  said  that  by  the  court's  charge  the  burden 
of  proof  was  thrown  on  the  defendant  to  show  that  it  was 
Koilty  of  no  negligence,  whereas  the  court  should  have  charged 
that  the  burden  of  proof  was  on  the  plaintiff  to  show  negli- 
gence. 

(7  to  is)  It  is  insisted  that  the  court  erred  in  refusing  to 
charge,  or  in  failing  to  charge,  as  prepared,  requests  Nos. 

12RRR— 9 
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h  Si  6,  7,  lo,  ii»  12,  13,   and  14  offered  by    the  plaintiff    in 
error  in  the  court  below. 

The  particulars  of  these  requests  will  be  stated  in  the  body 
of  the  opinion,  as  far  as  may  be  deemed  necessary. 

Thos.  H.  Malone,  Jr.,  for  appellant. 
Seay  &  Seay,  for  appellee. 

NEIL,  J.  (after  stating  the  facts).  The  first  assignment 
of  error  is  not  well  taken  and  must  be  overruled.  We  think 
the  facts  set  forth  in  the  statement  are  sufficient  to  shoMr 
that  there  was  some  evidence  from  which  the  jury  might 
reasonably  infer  that  the  goods  were  in  good  condition  and 
properly  packed  when  delivered  by  the  consignor  to  the 
carrier  for  shipment.  This  meets  the  requirements  of  the 
rule  of  law  applicable  to  the  subject. 

The  second  and  third  assignments  may  be    considered  to- 
■gether.     While  his  honor,  for  the  reasons  set  ^^^  i°  ^^^  objec- 
tion  made    by  counsel,    committed    a    technical    error    in 
allowing  the  witnesses  Geo.  and  Wm.  Soeder  to  make  the 
statement  referred  to,  yet  the  error  was  innocuous,  and  there 
can  be  no  reversal  on  such  ground.     The  error  was  innocuous 
because  it  appears    from  the    uncont reverted    facts   of  the 
record  that  the  persons  referred  to  (the  consignees)  were  in 
no  wise  responsible  for  the  delay  in  delivering  the  goods, 
and  that  upon  receiving  them  they  exercised  the  utmost  dil- 
igence in  separating  the  spoiled  poultry  from  that  which  was 
still  merchantable,  and  also  in  cleaning  up,  preparing,  and 
putting  the  latter  on  the  market. 

The  fourth  assignment  and  the  fifth  and  thirteenth  requests 
all  relate  to  the  same  matter — the  rights  of  the  parties  as 
affected  by  the  intervention  of  the  4th  of  July.  We  need  not 
specially  refer  to  the  requests,  as  they  will  be  disposed  of  in 
determining  the  fourth  assignment.  The  question  to  be  de- 
cided, then,  is  whether  his  honor  erred  in  excluding  the 
testimony  referred  to  in  that  assignment.  Our  conclusion 
is  that  he  did  commit  error  in  this  matter. 

It  is  true  that  the  custom  of  suspending  business  on  the  4th 
of  July  in  Philadelphia  was  not  known  to  the  plaintiff  below 
(that  is,  he  had  no  actual  knowledge  of  it);  but  when  be 
dealt  in  that  market,  as  in  the  present  instance,  through  his 
agents,  Wm.  Soeder  &  Son,  or  sent  goods  there  to  his  agents 
at  that  point  for  sale,  the  law  visited  him  with  constructive 
knowledge  of  a  custom  so  certain,  well-established,  and  gen- 
eral as  the  one  referred  to  is  shown  to  have  been  in  that  city. 
This  principle  is  illustrated  by  the  following  cases:  In  Illi- 
nois C.  R.  Co.  V.  Carter,  165  III  570,  46  N.  E.  374,  36  L.  R. 
A.  527,  speaking  of  a  custom  prevailing  at  a  particular  port 
to  waive  the  rule  requiring  carriers  by  water  to  give  notice 
of  the  arrival  of  the  goods  to  the  consignee,  the  court  said: 
^' While  it  is  a  general  rule  that  a  carrier  by  water  is  required 
to  give  notice  of  the  arrival  of  the  goods  to  the  consignee. 
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it  is  well  settled  that  sach  notice  may  be  waived,  either  by 
the  previous  course  of  dealing  between  the  parties,  or  by  the 
Qsnsd  coarse  of  business  of  carriers  in  the  same  trade  in 
which  the  carrier  is  employed  at  the  locality  where  the  goods 
are  landed,  and  this  whether  the  usage  was  known  to  the 
shipper  or  not;  the  rule  being  that  any  person  who  contracts 
with  another  for  services  in  his  particular  trade  is  understood 
to  contract  with  reference  to  the  usage  of  the  trade.  The  car- 
rier may  therefore  show,  as  has  been  repeatedly  held,  the 
usage  as  to  the  delivery  of  the  goods  by  those  engaged  in 
the  carriage  of  goods  by  water  in  the  particular  port  or  at  the 
particular  place  of  delivery,  and  that  he  has  acted  according 
to  it.  Hutchinson,  Carr.  §  366."  See,  also,  Farmers'  & 
Mechanics'  Bank  v.  Champlain  Transportation  Co.,  18  Vt. 
I3i»  140;  same  case,  on  third  appeal,  23  Vt.  186,  56  Am.  Dec. 
^;  McMasters  v.  Pennsylvania  Railroad  Company,  69  Pa. 
374,  8  Am.  Rep.  264;  Turner  v.  Hufi,  46  Ark.  222,  $5  Am. 
Rep.  580.  In  Skifi  v.  Stoddard  (Conn.)  26  Atl.  881,  21  L. 
R.  A.  102,  112,  it  is  said:  ''When  one  employs  another  to 
deal  in  a  particular  market,  he  will  be  held  as  intending  that 
the  mode  of  performance  should  be  in  accordance  with  the 
established  customs  and  usages  of  the  market,  as  long  as  the 
custom  or  usage  is  neither  immoral,  unlawful,  unreasonable, 
contrary  to  the  express  agreement  of  the  parties,  nor  such  as 
to  change  the  intrinsic  character  of  the  undertaking;"  citing 
Samuels  v.  Oliver,  130  111.  73,  22  N.  £.  499,  and  other  cases. 

This  was  said  in  respect  of  a  custom  of  brokers  to  repledge 
stock  bought  for  their  customers  on  the  New  York  market: 
''When  the  plaintiff,"  said  the  court,  "gave  their  orders  to 
Bunnell  &  Scranton  they  understood  that  the  orders  were 
for  execution  in  the  New  York  Stock  Exchange.  They  knew 
the  relation  of  Bunnell  &  Scranton  to  the  exchange,  and  their 
mode  of  transacting  business  therein  through  New  York 
houses,  members  thereof.  They  must  therefore  be  held  to 
have  contemplated  and  authorized  a  course  of  delivery  in 
accordance  with  the  rules  and  customs  of  that  market." 

The  same  principle  was,  in  effect,  announced  by  this  court 
in  the  case  of  Sahlien  v.  Bank,  90  Tenn.  221,  225-229,  16  S. 
W.  373,  approving  Bank  v.  Triplett,  i  Pet.  25,  7  L.  Ed.  37, 
and  limiting  Dabney  v.  Campbell,  9  Humph.  680;  and  it  was 
expressly  decided  in  Savings  Bank  v.  National  Bank,  98 
Tenn.  3371  39  S.  W.  338.  In  that  case  it  is  stated,  in  direct 
terms,  in  the  opinion  (page  339,  98  Tenn. ;  page  339,  39  S. 
W.),  that  the  foreign  bank,  held  bound  by  the  local  customs 
of  the  banks  of  Nashvillle,  to  one  of  which  it  had  sent  a  debt 
for  collection,  had  no  knowledge  of  these  customs.  In  Ar- 
rington  v.  Cary,  5  Baxt.  609,  610,  611,  the  parties  were 
allowed  to  prove  the  custom  prevailing  in  a  given  city  in 
respect  of  the  conduct  of  a  particular  business. 

The  cases  above  cited  and  commented  upon  have  refer- 
ence, it  is  true,  to  customs  and  usages  of  business  in  placet 
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to  which  one  ships  goods,  or  where  he  deals  through  an  agent 
or  otherwise;  but  the  principle  must  be  the  same  as  to  a 
custom  existing  in  such  market  or  place  of  delivery  which 
affects  all  business  alike,  by  suspending  all  business  for 
a  definite  time. 

The  case  of  Grissom  v.  Com.  Bank,  87  Tenn.  350-354,  10 
S.  W.  774.  3  L.  R-  A.  273,  10  Am.  St.  Rep.  669,  is  not  an 
authority  to  the  contrary. 

The  custom  referred  to  in  that  case  was  not  general,  uni- 
form, and  certain.     The  court  did  not  have  before  it  in  that 
case  a  state  of  facts  in  any  wise  similar  to  those  appearing  in 
the  present  case;  nor  did  the  court  in  that  case  intend  to 
contravene  the  principle  that  the  parties  are  presumed  to 
contract  in  view  of  a  custom  pertaining  to  the  subject-mat- 
ter of  the  contract,  when  such  custom  is  well  established  and 
generally  known  and  observed.     Indeed,  the  rule  is  general 
that  in  all  contracts,  as  to  the  subject-matter  of  which  known 
usages  prevail,  the  parties  are  held  to  have  proceeded   on 
the  tacit  assumption  of  such  usages,  and  to  have  contracted 
in  reference  to  them,   unless  the  contrary  appears,  and  the 
usages  form  a  part  of  the  contract.     McCulsky  v.  Klosterman, 
9.0  Or.  108,  25   Pac.  366,  10  L.  R.  A.  785;  Union   Ins.  Co.  v. 
Am.  Fire  Ins.  Co.  (Cal.)  40  Pac.  431,  28  L.    R.  A.  693,  694, 
48  Am.  St.  Rep.  140,    citing   Brov^n  v.  Howard,  i   Cal.  423; 
Taylor  v.  Castle,  42   Cal.   367;  Auzerais  v.  Naglee,  74  Cal. 
60,  15    Pac.  371.     However,   a  custom   or  usage,   to   be  so 
available  against  a   party,  must  be  certain  and  uniform,  and 
so  notorious  as  to  affect  him  with  knowledge  of  it,  and  raise 
the  presumption  that  he  dealt  with  reference  to  it,  or  be 
must  be  shown  to  have  had  actual   knowledge  of  it.     Blake 
V.  Stump,  73   Md.  160,  20  Atl.  788,  10  L.  R.  A.    103;  Foley 
V.  Mason,  6  Md.  51;  Second  Nat.  Bank  of  Baltimore  v.  West 
Nat.  Bank    of   Baltimore,    51   Md.    128,   34  Am.  Rep.  300; 
Citizens'   Bank  of  Baltimore  v.  Gra£9in,  31  Md.  520,  i  Am. 
Rep.  66;  Patterson  v.  Crowther,  70  Md.  125,    16   Atl.  531. 
The  custom  or  usage  invoked  in  the  present  case  is  shown 
to  have  had  the  requisite  certainty,  uniformity,  and  notoriety 
in  Philadelphia;  and  the  plaintiff  below,  as  stated,  having 
dealt  with  reference  to  that  market,   and  having  shipped  his 
goods  there,  was  bound  by  it,  even  though  he  had  no  actual 
knowledge  of  the  custom  at  the  time  he  shipped   the  goods. 
III.  C.  R.  Co.  V.  Carter,  165   III.  570,  46  N.  E.  374,   36  L.  R. 
A.   527;  Farmers' &  Mechanics*   Bank  v.  Champlain  Trans- 
portation  Co.,  16  Vt.  52,    140,  42  Am.  Dec.  491;  Id.,    18  Vt. 
131,  same  case  on  third  appeal,  23  Vt.  186,  56  Am.  Dec.  68; 
McMastersv.  Pa.  R.  Co.,  69  Pa.  374,  8  Am.  Rep.  264;  Turner 
V.  Huff,   46  Ark.    222,    55   Am.  Rep.    580;  Skiff  v.    Stoddard 
(Conn.)  26  Atl.  874,  21  L.  R.  A.  102,  112;  Samuels  v.  Oliver, 
130  III.  73,  79,  22  N.  E.  499;  Savings  Bank  v.  Nat.  Bank,  98 
Tenn.  337,  39  S.  W.  338;  Sahlien  v.  Bank,   90  Tenn.   221, 
225-229,  16  S.  W.  373- 
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It  is  true  that  a  cnstom  or  usage  will  not  be  held  binding  if 
it  be  unreasonable.  Dempsey  v.  Dobson,  184  Pa.  588,  29  Atl. 
493*  40  L.  R.  a.  550,  551,  63  Am.  St.  Rep.  809;  Rumpel  v. 
Oregon  Short  Line  &  U.  N.  R.  Co.  (Idaho)  35  Pac.  700,  22 
L.  R.  A.  721;,  731;  Warden  v.  L.  &  N.  R.  Co.,  94  Ala.  277, 
10  South.  276,  14  L.  R.  A.  552;  Columbus  &  N.  Coal  &  I.  Co. 
V.  Tucker,  48  Ohio  St.  41.  26  N.  E.  630,  12  L.  R.  A.  577, 
29  Am.  St.  Rep.  528;  Freary  ▼.  Cooke,  14  Mass.  488;  Pa. 
Coal  Co.  V.  Sanderson,  94  Pa.  303,  39  Am.  Rep.  785;  Cen^ 
tral  R.  &  Bkg.  Co.  v.  Anderson,  58  Ga.  393;  Ferguson  v. 
Gooch,  94  Va.  I,  26  S.  E.  397,  40  L.  R.  A.  234,  237. 

But  we  see  nothing  unreas3nable  in  suspending  business  for 
one  day  in  commemoration  of  the  greatest  event  in  our  na- 
tional history.  The  fact  that  the  weather  is  unusually  very 
warm  at  this  time  of  the  year,  and  that  perishable  freight  may 
decay  in  a  few  hours,  cannot  alter  the  conclusion.  The  same 
thing  might  be  said  in  respect  of  a  delivery  on  Sunday  at  that 
time  of  the  year.  Such  a  peril  should  be  guarded  against 
either  by  so  timing  the  shipment  as  that  the  goods  will  not, 
in  due  course  of  transportation,  encounter  a  nonbusiness 
day  when  ready  for  delivery,  or  by  superior  precautions  in 
the  packing  or  preparation  of  the  property  for  shipment,  or 
by  adequate  care  on  the  part  of  the  carrier  pending  the  delay. 
Where  dressed  meat  was  being  carried,  and,  owing  to  a  delay 
of  the  vessel,  the  ice  in  which  it  was  packed  melted  away,  it 
was  held  that  the  carrier  was  liable  for  the  damage  resulting 
from  its  failure  to  supply  ice,  it  appearing  that  it  was  prac- 
ticable to  have  done  so.  Sherman  v.  Inman  Steamship  Co., 
26  Hun  (N.  Y.)  107;  Peck  v.  Weeks,  34  Conn.  145.  When,  in 
the  course  of  transportation,  certain  furs  became  wet  through 
an  accident  to  the  boat,  it  was  held  that  it  was  the 
carrier's  duty  to  unpack  them  and  allow  them  to  dry 
immediately,  and  for  a  failure  to  do  so  the  carrier 
was  liable  for  the  damage  which,  such  attention  would 
have  averted.  Chouteaux  v.  Leech,  18  Pa.  224,  S7 
Am.  Dec.  602.  So  where  cofiee  was  wet.  Bird  v. 
Cromwell,  i  Mo.  81,  13  Am.  Dec.  470.  In  N.  &  C.  R.  Co.  v. 
David,  Sept.  term,  1871,  cited  in  Lament  &  Co.  v.  N.  &  C. 
R.  Co.,  9  Heisk.  66,  the  principle  is  stated  by  this  court  to 
be  that,  in  case  of  an  accident  or  emergency  endangering 
goods  in  the  hands  of  a  carrier,  it  ''is  bound  to  use  such 
means  as  would  suggest  themselves  to,  and  be  within  the 
knowledge  and  capacity  of,  well-informed  and  competent 
business  men  in  such  positions,  and  such  diligence  as  pru- 
dent, skillful  men,  engaged  in  that  kind  of  business,  might 
fairly  be  expected  to  use  under  like  circumstances,  and  that 
this  diligence  and  these  means  should  be  actively  used  to 
protect  and  secure  the  property  confided  to  their  care.'' 

A  custom  or  usage  is  not  admissible  for  the  purpose  of 
varying  the  terms  of  a  special  contract.  Baltimore  Baseball 
&  Exhibition  Company  v.  Pickett  (Md.)  28  Atl.  279,  22  L. 
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R.  A.  690,  692,  44  Am.  St.  Rep.  304;  Fairly  v.  Wappoo  Mills^ 
44  S.  C.  227,  22  S.  £.  108,  29  L.  R.  A.  215. 
^  Nor  is  a  custom  or  usage  admissible  which  makes  a  substan- 
tial change  in  the  rights  and  relations  of  the  parties,  and 
which  violates  a  settled  rule  of  law.  Geyser-Marion,  etc.. 
Company  v.  Stark,  45  C.  C.  A.  467,  106  Fed.  558,  53  L.  R. 
A.  684,  690.  citing  Irwin  v.  Williar,  no  U.  S.  499,  4  Sup.  Ct. 
160,  28  L.  Ed.  225;  Allen  v.  St.  Louis  Bank,  120  U.  S.  20» 
39,  7  Sup.  Ct.  460,  30  L.  Ed.  573;  Robinson  v.  Mollett,  L. 
R.  7  H.  L.  802,  816,  828,  836;  Barnard  v.  Kellogg,  10  Wall. 
383,  19  L.  Ed.  987;  Shaw  v.  Spencer,  100  Mass.  382,  393,  97 
Am.  Dec.  107,  i  Am.  Rep.  11$;  Lehman  v.  Marshall,  47  Ala. 
362;  Leuckhart  v.  Cooper,  3  Bing.  N.  C.  99;  Baxter  v.  Sher- 
man, 73  Minn.  434,  441,  76  N.  W.  211,  72  Am.  St.  Rep.  631. 

And  this  is  true  whether  the  rule  so  attempted  to  be  vio- 
lated is  one  established  by  statute  (Scott  v.  School  Dist.  No. 
9,  etc.  [Vt.]  31  Atl.  14s,  27  L.  R.  A.  588,  589)f  or  a  common- 
law  rule  (Missouri  Pac.  R.  Co.  v.  Fagan,  72  Tex.  127,  9  S. 
W.  749,  2  L.  R.  A.  75,  13  Am.  St.  Rep.  776;  East  Birming- 
ham Land  Co.  v.  Dennis,  85  Ala.  56$.  S  South.  317,  2  L.  R. 
A.  8^6,  7  Am.  St.  Rep.  73;  Columbus  &  H.  Coal  &  I.  Co.  v. 
Tucker,  48  Ohio  St.  41,  26  N.  E.  630,  12  L.  R.  A.  577,  29 
Am.  St.  Rep.  528;  Mayor  v.  Thompson  [Ala.]  16  South. 
620,  28  L.  R.  A.  433,  437,  S3  Am.  St.  Rep.  88).  These 
cases  are  in  accord  with  our  own  authorities.  Turney  v.  Wil- 
son, 7  Yerg.  342;  Cooper  v.  Sanford,  4  Yerjg.  452,  26  Am. 
Dec.  239;  Wilson  V.  Knott,  3  Humph.  475;  Mays  v.  Jen- 
nings, 4  Humph.  106;  Dabney  v.  Campbell,  9  Humph.  68$, 
686;  Bedford  v.  Flowers,  11  Humph.  242;  Dean  v.  Vaccaro. 
2  Head,  488,  75  Am.  Dec.  744;  Saint  v.  Smith,  i  Cold.  i2; 
Charles  v.  Carter,  96  Tenn.  607,  613,  614,  36  S.  W.  396; 
Sands  v.  Ry.  Co.,  108  Tenn.  2,  12,  64  S.  W.  478.  Of  these 
cases.  Dean  v.  Vaccaro  is  specially  relied  upon  by  defendant 
in  error.  In  that  case  an  attempt  was  made  to  wholly  dis- 
pense with  the  rule  of  law  requiring  carriers  by  water  to 
give  notice  of  the  arrival  of  the  goods,  by  a  custom  or  usage 
at  Memphis  to  disregard  it  altogether.  The  court  held  that 
this  could  not  be  done. 

But  the  custom  or  usage  under  examination  in  the  present 
case  does  not  vary  the  terms  of  the  contract  between 
the  parties,  nor  does  it  violate  any  statute  or  any  rule  of  the 
common  law.  The  contract  and  the  law  required  that,  the 
railway  company  should  transport  the  goods  to  their  desti- 
nation, according  to  its  regular  course  of  business  in  the 
transportation  of  such  articles,  with  all  reasonable  dispatch^ 
and  that,  on  arrival  of  the  goods,  prompt  notice  should  be 
given  to  the  consignees,  and  that,  on  their  demand  therefor, 
delivery  should  be  made  to  them.  E.  T.  &  Ga.  R.  Co.  v. 
Nelson,  i  Cold.  272,  276;  Butler  v.  R.  Co.,  8  Lea,  32.  And 
see  Shannon's  Code,  §  3597,  as  to  notice  to  consignee.  No 
proof  being  made  as  to  law  of  Pennsylvania  upon  this  latter 
subject,  we  must  presume  that  it  is  the  same  as  our  own. 
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Oar  statate  provides  ^'that  allcommoD  carriers  and  express 
companies  doing  business  within  the  limits  of  this  state,  shall 
after  the  receipt  of  freight  or  merchandise  for  delivery  at 
their  warehouse  depot,  or  station,  notify  the  consignee  by 
written  or  printed  notice,  to  be  delivered  to  the  consignee  in 
person  at   his  place  of  business,  if  in  the  city  or  town  where 
received;  or  if  not  residing  or  doing  business  in  the  city  or 
town,    then  through  the  post  oflBce  within  three  days  after 
the  arrival  of  the  goods."    Acts  1870-71,  c.  17,  §   i;  Shan- 
non's Code,  §  3597.     We  understand  this  act  to  mean  that 
prompt  notice  shall  be  given  upon  the  arrival  of  the  goods, 
and  that  three  days  is  fixed  as  the  limit  allowed  for  delay; 
that  is  to  say,  the  carrier  would  not  be  justified  in  all  cases 
in  delaying  notice  for  the  full  three  days,  or,  rather,  in  giving 
it  so  as  to  fall  just  within  three  days.     The  matter  would  be 
controlled  to  a  considerable  extent  by  the  nature  of  the  goods. 
For  example,  what  would  be  prompt  notice  of  the  arrival  of 
a  consignment  of  iron  would  fall  far  short  of  the  duty  of  the 
carrier  in  the  case  of  perishable  goods.     But  the  meaning 
of  the  term  ^'prompt  notice"  cannot  be  settled  with  precision, 
as  applicable  to  every  case.    The  expression  is  a  relative 
one,  designed  to  mark  the  degree  of  diligence  requited  of  the 
carrier;  and,  while  a  failure  to  comply  with  the  rule  indi- 
cated by  this  expression  would  be  sufficient  to  charge  the 
carrier  with  negligence,  the  rule  itself — within  the  three-days 
limit — is  subject  to  modification  by  custom  or  usage.     It  was 
held  in  a  Pennsylvania  case  that  the  rule  that  a  carrier  must 
give  notice  to  the  consignee  of  the  arrival  of  goods  at  desti- 
nation is  subject  to  exceptions  growing  out  of  special  circum- 
stances, and  out  of  customs  that  have  grown  up  for  the  mutual 
advantage  of  shipper  and  carrier.     Allen  v.  Pa.  R.   Co.,  183 
Pa.  174,  38  Atl.  709,  39  L.  R.  A:  535.     So,  in  an  Illinois  case, 
it  was  held  that  while,  ordinarily,  a  carrier  by  water  must 
notify  the  consignee  of  the  arrival  of  goods,  before  its  liability 
as  carrier  terminates,  yet  such  notice  may  be  waived  by  a 
former  course  of  dealing  with  the  consignee,  or  by  usage 
prevailing  among  carriers  in  the  same  trade  at  that  port.     111. 
C.  R.  Co.  v.  Carter,  165   111.  570,  46  N.  E.   374,  36  L.    R.  A. 
$27.     A  custom  or  usage  not  to  give  notice  of  arrival  or  make 
delivery  on  the  4th  of  July  would  fall  clearly  within  the  prin- 
ciple governing  these  cases.     Such  a  custom   having  been, 
presumptively,  within  the  contemplation  of  the  parties,  negli- 
gence could  not  be  predicated  of  the  conduct  of  the  railway 
company  in  failing  to  give  notice  of  the  arrival  of  the  goods 
in  the  present  case  on  the  4th  of  July.     The  following  author- 
ities also  bear  upon,  illustrate,  and  support  the  conclusion 
we  have  reached :  Gibson  v.  Culver,  17  Wend.  305,  31   Am. 
Dec.  297;  Russell  Mfg.  Co.  v.  Steamboat  Co.,  50  N.  Y.  121; 
Bowen  v.  Decker  (D.  C.)  18  Fed.  751 ;  Gates  v.  Ryan  (D.  C.) 
37  Fed.  154.     And  in   Ely  v.  New  Haven   Steamboat   Com- 
P&ny»  S3  Barb.  (N.  Y.)  207,  it  was  held  that,  where  the  con- 
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signee's  place  o(  basiness  was  closed,  on  accoqnt  of  the  day 
being  the  4th  of  July,  when  the  goods  arrived,  the  carrier  y^BS 
excused  from  giving  notice  of  arrival. 

We  may  add  that,  if  we. are  mistaken  in  any  of  the  fore- 
going views,  our  statute,  it  seems,  would  place  the  matter 
beyond  controversy.  By  section  3515,  Shannon's  Code,  it 
is  provided  that  the  4th  of  July  and  certain  other  days  therein 
mentioned  ''shall  be  holidays,  on  which  all  public  offices  of 
this  state  may  be  closed,  and  business  of  every  character,  at 
the  option  of  the  parties  in  interest  or  managing  the  same, 
may  be  suspended,  and  in  order  to  remove  any  impediment 
in  the  way  of  the  observance  of  any  of  said  days  named  as 
holidays,  all  negotiable  paper  falling  due  on  either  of  said 
days,  shall  be  due  and  payable  the  first  business  day  preceding: 
the  same. " 

)    There  being  no  evidence  to  the  contrary,  we  must  assume 
that  the  Pennsylvania  law  is  the  same  as  our  own  in  this  regard. 

In  the  fifth  assignment  of  error,  it  is  indicated  that  there  is 
nothing  in  the  case  to  show  liability  on  the  part  of  the  rail- 
way company  as  a  common  carrier;  on  the  contrary,  that  the 
liability,  if  any,  is  shown  by  the  facts  to  have  been  that  of 
a  warehouseman,  merely,  and  that  the  court  below  should 
have  charged  the  law  regulating  the  liability  of  warehouse- 
man, rather  than  that  pertaining  to  common  carriers. 

The  facts  contained  in  the  statement  indicate  that  the 
good?  arrived  at  5  o'clock  in  the  afternoon  of  July  3d,  which 
was  within  proper  time  to  show  reasonable  dispatch  in  trans- 
portation from  the  initial  to  the  terminal  point;  but  they  also 
show  that  the  goods  were  allowed  to  remain  in  the  yards  of 
the  company  from  the  time  of  the  arrival  until  July  4th,  at 
II  p.  m.,  before  thay  were  warehoused — a  period  of  30  hours. 
Conceding  that  the  company  had  fully  discharged  ks  duty 
up  till  5  o'clock  p.  m.  of  July  3d,  still  it  remained  liable  as  a 
common  carrier  from  that  time  until  the  goods  were  put  in 
the  warehouse,  and  notice  given  to  the  consignees;  We  have 
three  cases  bearing  upon  the  subject.  All  of  them  recog- 
nise as  the  rule  that  the  liability  of  the  railway  company  as 
common  carrier  does  not  cease,  and  its  liability  as  ware- 
housemen does  not  begin,  until  the  goods  are  deposited  in 
the  depot  or  warehouse.  In  neither  of  them  is  it  denied  that 
notice  must  be  given,  also,  as  a  prerequisite.  In  Express  Co. 
V.  Kaufman,  12  Heisk.  161,  165,  it  appeared  (page  162,  12 
Heisk.)  that  notice  had  been  given.  In  Butler  v.  Railroad 
Co.,  8  Lea,  32,  the  duty  to  give  notice  was  excused,  because 
the  consignee  had  no  fixed  residence,  and  the  company  had 
no  knowledge  of  his  temporary  stopping  place.  In  Railroad 
V.  Kelly,  91  Tenn.  699.  20  S.  W.  312,  17  L.  R.  A.  691,  30 
Am.  St.  Rep.  90.  no  question  of  notice  was  raised,  nor  was 
the  statute  on  that  subject  referred  to. 

The  point    made  in  the  sixth  assignment  is  that  in  the 
charge  of  the  circuit  judge  the  burden  of  proof  was  improp- 
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eriy  cast  npon  defendant  below  to  show  that  it  was  Koilty 
of  no  negligence. 

The  charge  contains  two  propositions.  The  first  of  these 
is  that  if  the  goods  were  delivered  in  good  condition  by  the 
consignor  to  the  initial  carrier,  the  Lonisville  &  Nashville 
Railroad  Company,  and  were  sabsequently  delivered  to  the 
consignees  in  bad  condition  by  the  connecting  and  terminal 
catrier,  the  harden  rested  upon  the  latter  to  show  that  the 
injury  was  not  caused  by  its  negligence.  The  second  prop- 
osition is  that  if  the  goods  were  delivered  by  the  consignor 
to  the  initial  carrier  in  good  condition,  and  were  delivered 
by  the  latter  in  like  good  condition  to  the  connecting  car- 
rier, and  the  connecting  carrier  (being  the  terminal  carrier) 
delivered  them  to  the  consignees  in  a  damaged  condition,  the 
burden  of  proof  would  rest  upon  such  terminal  carrier  to 
show  that  the  injury  was  not  caused  by  its  negligence. 

We  think  there  was  error  in  either  instruction.  The  most 
that  can  be  required  of  a  shipper  is  that  he  shall  deliver  his 
goods  to  the  carrier  in  good  condition,  properly  packed  or 
prepared  for  shipment.  From  that  time  forward  they  are 
committed  to  the  custody  and  management  of  the  carriers — 
the  initial  and  connecting  ones.  In  the  nature  of  things,  he 
can  know  nothing  of  their  management  of  the  business,  while 
they — each  of  them  as  to  its  own  relation  to  the  matter — 
cannot,  by  means  of  their  agents,  fail  to  know  all  of  the  facts. 
It  is  nothing  more  than  reasonable,  therefore,  that  each, 
when  sued  for  injury  to  the  property,  should  be  required  to 
show  that  it  has  discharged  its  duty  in  respect  thereto  in 
the  f^re  of  the  property  during  transportation,  and  until  de- 
livery. When  property  has  been  delivered  in  good  condition 
to  a  carrier,  and  it  has  been  damaged  while  in  possession  of 
such  carrier,  nothing  else  appearing,  the  necessary  presump- 
tion is  that  there  has  been  negligence  on  the  part  of  the  car- 
rier; and  the  inevitable  legal  conclusion  is  that  the  burden  is 
cast  npon  the  carrier  to  remove  this  presumption. 

The  sixth  assignment  of  error  must  therefore  be  overruled. 
Transportation  Co.  v.  Bloch  Bros.,  86  Tenn.  392,  416,  6  S. 
W.  881,  6  Am.  St.  Rep.  847;  M.  &  C.  R.  Co.  v.  Holloway 
&  Tatum,  9  Baxt.  188;  Railway  Co.  v.  Wynne,  88  Tenn.  320, 
14  S.  W.  311. 

The  first  request  was  properly  refused  by  his  honor,  because 
there  was  no  testimony  in  the  record  upon  which  to  base  the 
instruction  asked.  Not  only  was  there  no  testimony  to  show 
that  the  goods,  upon  their  arrival  in  Philadelphia,  were 
promptly  placed  in  the  company's  warehouse,  as  the  request 
assumes,  but,  on  the  contrary,  it  is  shown,  beyond  cavil  or 
dispute,  that  they  were  allowed  to  remain  in  the  company's 
yard,  exposed  to  very  hot  weather,  for  30  hours  after  their 
arrival.  It  is  true  that  thereafter  they  were  put  in  a  cold- 
storage  warehouse,  where  they  remained  from  11  o'clock  p.  m. 
of  July  4th  until  9  o'clock  a.  m.  of  July  5th,  when  they  were 
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delivered  to  the  consignees;  bat  the  court  below  could  not» 
upon  the  fact  of  the  deposit  of  the  goods  in  cold  storage  at  the 
late  hour  mentioned,  properly  base  an  instruction,  as  re- 
quested, to  the  effect  that  from  the  time  of  the  arrival  of 
the  goods  until  their  delivery  the  liability  of  the  defendant 
below  was  that  of  a  warehouseman,  only,  and  not  that  of  a 
common  carrier.  As  we  have  already  held,  the  liability  of 
the  defendant  below  during  the  30  hours  referred  to  was  that 
of  a  common  carrier,  and  not  that  of  a  warehouseman.  An 
instruction  requested  must  be  strictly  correct;  otherwise  the 
circuit  judge  cannot  be  put  in  error  by  his  refusal  to  charge 
it. 

The  fifth  and  thirteenth  requests  have  already  been  dis- 
posed of,  in  what  we  have  said  upon  the  question  raised  by 
the  fourth  assignment  of  error. 

The  sixth,  seventh,  and  tenth  requests  raise  the  point  that 
it  was  the  duty  of  the  consignees,  as  agents  of  the  consign- 
ors, if  they  had  reason  to  believe  that  the  shipment  was  over- 
due, to  make  inquiry  at  the  office  of  the  railway  company* 
and  that  any  injury  that  might  be  caused  by  delay  after  they 
so  had  reason  to  believe  that  the  consignment  was  overdue 
would  be  at  their  risk,  and  not  at  the  risk  of  the  railway 
company. 

His  honor  the  circuit  judge  declined  these  requests,  and 
acted  correctly  in  so  doing.  The  railway  company  cannot 
in  this  manner  shift  its  duties  and  responsibilities  upon  its 
patrons.  Its  duty  is  absolute  to  give  to  the  consignee  prompt 
notice  of  the  arrival  of  goods,  and  the  latter  has  the  right» 
until  such  notice  is  given,  to  rest  securely  in  the  belief,  that 
they  have  not  arrived.  Common  carriers  are  quasi  public 
functionaries,  and  those  who  intrust  the  carriage  of  goods 
to  them  have  the  right  to  presume,  until  the  contrary  appears* 
that  the  duties  devolved  upon  them  by  law  have  been  prop- 
erly discharged. 

The  eleventh,  twelfth,  and  fourteenth  requests  raise  the 
point  that  if  the  injury  complained  of,  to  the  goods,  was 
caused  by  the  operation  of  certain  causes  which  were  ex- 
cepted from  the  liability  of  the  railway  company  in  the  bill  of 
lading,  there  could  be  no  recovery;  likewise,  that  the 
goods,  on  arrival  at  destination,  were  at  the  risk  of  consignee* 
and  for  this  reason  there  could  be  no  recovery.  His  honor 
the  circuit  judge  declined  to  charge  the  jury  as  requested,  on 
the  ground  that  the  bill  of  lading  had  never  been  read  to  the 
jury  or  to  the  court.  The  bill  of  exceptions  shows  that  the 
bill  of  lading  was,  in  form,  oflered  in  the  court  below  by 
the  plaintiff  therein,  and  that  thereupon  it  was  formally 
admitted  without  objection,  but  not  actually  read  to  the  court 
and  jury,  or  either  of  them;  the  respective  counsel  agreeing 
among  themselves,  in  the  presence  of  the  court,  at  the 
moment,  to  ''consider  it  as  read.''  It  does  not  appear  that 
any  of  its  provisions  were  called  to  the  attention  of  the 
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circoit  judge  until  after  he  had  delivered  his  charge  to  the 
jury.  His  attention  was  then  directed  to  certain  portions  of 
it  by  the  requests  above  referred  to,  which  he  refused,  as 
stated. 

The  bill  of  lading  having  been,  even  under  the  circumstances 
stated,  put  in  evidence  in  the  cause,  there  would  have  been 
error  in  the  refusal  of  his  honor  to  charge  the  jury  upon 
the  matters  pointed  out  and  indicated  by  counsel  in  the 
requests  referred  to,  if  these  matters  had  been  pertinent;  but 
there  was  no  hurtful  error,  because  the  matters  embraced  in 
the  requests  clearly  had  no  bearing  upon  the  real  case  before 
the  court — the  liability  of  the  railway  company  for  negligence 
as  a  carrier  during  the  30  hours  between  5  o'clock  p.  m.  of 
July  3d  and  11  o'clock  p.  m.  of  July  4th,  as  shown  iofra. 
The  matters  of  exception  from  liability,  under  a  proper  con- 
struction, did  not  refer  to  or  cover  such  a  case;  and  the 
same  is  true  as  to  the  risk  or  arrival  above  referred  to,  under 
the  circumstances  set  out  infra. 

It  now  remains  to  consider  whether  there  should  be  a 
reversal  for  the  said  errors  committed  in  respect  of  the  mat- 
ter embraced  in  the  fourth  assignment,  and  in  the  eleventh, 
twelfth,  and  fourteenth  requests. 

The  rule  has  been  laid  down  by  this  court  (Oliver  v.  Nash- 
ville, 106  Tenn.  273,  274,  281,  61  S.  W.  89;  Jones  v.  Tele- 
phone Co.,  loi  Tenn.  443,  47  S.  W.  699)  that  there  can  be 
no  reversal  for  error  in  the  charge  of  the  court  below  where 
we  can  clearly  see  that  a  correct  result  was  reached  by  the 
jury,  and  that  another  trial,  with  a  proper  charge,  could  not 
change  that  result.  The  same  rule  must  obtain  where  evi- 
dence was  improperly  excluded  in  the  court  below,  if  it  be 
perfectly  apparent  to  this  court  that  the  result  attained  was 
the  correct  one,  that  the  excluded  evidence  could  not  have 
changed  that  result,  and  that,  upon  a  new  trial  being 
granted,  the  jury,  on  that  and  on  other  uncontrovertible 
propositions  of  fact  appearing  in  the  record,  could  not  fail 
to  reach  the  same  conclusion.  To  reverse  in  such  a  case 
would  be,  considering  the  whole  case  together,  to  grant  a 
reversal  for  an  immaterial  error,  and  so  to  violate  that 
section  of  the  Code  which  provides  that  ''no  judgment,  de- 
cision or  decree  of  the  inferior  court  shall  be  reversed  in  the 
Supreme  Court,  unless  for  errors  which  afiect  the  merits  of 
the  judgment,  decision,  or  decree  complained  of.'*  Shan- 
non's Code,  §    63 SI. 

Now,  it  is  shown,  beyond  doubt,  that  the  goods  reached 
Philadelphia  at  5  o'clock  in  the  afternoon  of  July  3d,  too  late 
for  notice  to  the  consignee  and  delivery  on  that  day ;  that  the 
next  day  (July  4th)  was  a  holiday,  on  which  there  could  be 
neither  notice  nor  delivery;  that  from  July  3d,  at  ;  o'clock 
p.  m.,  till  July  4th,  at  11  o'clock  p.  m.,  a  period  of  30  hours, 
the  goods  were  left  exposed  to  the  hot  weather,  in  the 
company's  yard,  without  any    additional    icing — protected 
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only  by  sucb  ice  as  remained  in  tbe  bankers  of  the  car, 
left  over  or  remaining  from  the  ice  with  which  the  car  was 
furnished  when  it  started  on  its  trip;  that  the  amount  so 
left  over  in  the  car  was  insufficient  to  preserve  the  goods,  in 
consequence  of  which  they,  being  perishable  goods,  suffered 
injury  and  decay;  and,  finally,  that  the  company  had  at  hand, 
in  its  terminal  for  perishable  freights,  the  Quaker  City 
Cold  Storage  &  Warehouse  Company,  the  means  of  preventing: 
the  injury,  if  it  had  chosen  to  use  these  means.  These  facts 
show  a  clear  case  of  negligence  on  the  part  of  the  railroad 
company.  Having  reached  Philadelphia  with  the  goods  on 
the  afternoon  of  July  3d,  too  late  to  give  notice  and  make 
delivery  on  that  day,  and  knowing  likewise  that  it  could  not 
give  notice  and  make  delivery  on  the  next  day,  because  it  was 
a  holiday,  and,  indeed,  that  it  could  not  make  delivery  until 
the  morning  of  July  sth,  and  knowing  that  the  weather  was 
very  hot,  and  that  the  goods  w«re  perishable,  and  would 
probably  spoil,  unless  put  in  cold  storage,  and  having  at 
hand  the  means  of  so  putting  them  in  cold  storage  and  pre- 
serving them,  it  was  the  duty  of  the  company  to  so  care  for- 
and  preserve  them.  The  failure  to  do  so  resulting  in  injury 
to  the  goods,  the  carrier  is  liable  therefor. 

The  judgment  of  the  court  below  must  therefore,   not- 
withstanding the  errors   mentioned,  be  affirmed,  with  costs. 


NUTTER  V.   SOUTHERN  RY.  IN  KENTUCKY. 

(Court  of  Appeals  of  Kentucky,  Feb.  10,  1904.) 

[78  S.  W.  Rep.  470.] 

Carriers  —  Passengers  —  Fare  —  Nonpayment  —  Ejection.  —  Before 
plaintiff  boarded  defendant's  railway  train  she  handed  her  ticket  to 
1,.,  her  companion,  for  safe-keeping.  L.,  being  unable  to  secure  a 
seat  in  the  car  with  plaintiff,  left  it  to  go  into  another  car,  and  was 
left  at  the  station,  still  having  plaintiff's  ticket  in  her  possession. 
When  plaintiff  was  called  on  for  her  fare,  she,  having  neither  ticket 
nor  money,  was  ejected  at  the  next  station.  Held,  that  such  ejection 
was  justifiable. 

Appeal  from  Circuit  Court,  Scott  County. 
"Not  to  be  ofiBcially  reported.** 

Action  by  Bettie  Nutter  against  the  Southern  Railway 
Company  in  Kentucky.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.     Affirmed. 

L.  F.  Sinclair  and  V.  F.  Bradley,  for  appellant. 
Humphrey,  Burnett  &  Humphrey  and  R.  E.   Roberts,  for 
appellee. 

BARKER,  J.  Appellant  and  a  friend,  Mrs.  Logan, 
boarded  appellee's  train  at  its  Seventh  Street  Station  in 
Louisville,  Ky.,  for  the  purpose  of  going  to  their  home — 
Georgetown,    Ky.     Before    entering    the    train,     appellant 
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handed  her  ticket  to  her  companion*  Mrs.  Logan,  for  safe- 
keeping. The  latter,  not  being  able  to  secure  a  seat  in  the 
car  with  appellant,  left  it  for  the  purpose  of  going  into  an- 
other car,  and  by  accident  was  left  at  the  station,  keeping 
with  her  appellant's  ticket.  When  the  conductor  made 
his  rounds  to  collect  fares  from  the  passengers,  appellant  had 
neither  ticket  nor  money,  whereupon,  at  the  Fourth  Street 
Station  in  Louisville,  she  was  required  to  and  did  leave 
the  train.  She  took  a  street  car,  rode  down  to  the  Seventh 
Street  Station,  found  her  friend  and  ticket,  and  that  after-  * 
noon  they  went  to  Georgetown.  To  recover  damages  of  ap- 
pellee for  being  required  to  leave  the  train  under  these 
circnmstances,  this  action  was  instituted. 

It  was  decided  in  the  case  of  Brown's  Adm'r  v.  L.  &  N.  R. 
R.  Co.,  103  Ky.  211,  44  S.  W.  648,  that  a  common  carrier  of 
passengers  had  the  right  to  eject  a  passenger  who  refused, 
upon  demand,  either  to  produce  a  ticket  or  pay  fare.  To  the 
same  effect  is  the  opinion  of  the  superior  court  in  the  case 
of  C.  N.  O.  &  T.  P.  R.  R.  Co.  v.  Barkley,  13  Ky.  Law  Rep. 
331;  Commonwealth  v.  Power«  41  Am.  Dec.  465,  and  the 
note  thereto,  in  which  it  is  said:  ''It  is  a  universal  rule 
among  railway  companies  to  eject  passengers  who  refuse, 
upon  proper  demand,  to  show  or  surrender  their  tickets  or 
pay  fare,  and  its  reasonableness  is  beyond  question,  for  by 
such  refusal  a  passenger  becomes  a  mere  trespasser.  Ohio, 
etc.,  R.  R.  Co.  V.  Muhling,  30  III.  9  [81  Am.  Dec.  336]; 
Chicago,  etc.,  R.  R.  Co.  v.  Roberts,  40  111.  503;  State  v. 
Overton,  24  N.  J.  Law,  435  [61  Am.  Dec.  671  J.'*  In  the 
6th  Cyc.  551,  the  rule  is  thus  stated:  '^For  refusing  to  pay 
the  required  fare  for  transportation,  the  reasonable  and  usual 
remedy  is  expulsion."  In  Am.  &  Eng.  Encycl.  of  Law  (ist 
Ed.)  1076,  it  is  said:  ^'It  may  be  stated,  as  a  general  rule, 
that  the  ticket  is  the  only  evidence,  as  between  the  conductor 
and  passenger,  of  the  latter's  right  to  transportation,  and  he 
must  exhibit  it  when  demanded.  If  he  fails  to  do  this,  and 
refuses  to  pay  fare,  he  may  be  expelled  from  the  train;  and 
the  rule  is  not  altered  by  the  fact  that  the  passenger  bad  a 
ticket,  but  lost  it."  In  the  case  of  Downs  v.  New  York  &  New 
Haven  R.  R.  Co.,  4  Am.  Rep.  77,  a  passenger  was  the  owner 
of  a  commutation  ticket,  which  he  w&s  required,  under  the 
rules  of  the  company,  to  exhibit  whenever  he  rode  on  its 
train.  On  the  particular  day  in  question  he  forgot  his  ticket, 
and,  refusing  to  pay  fare,  was  ejected.  The  court  held  that 
this  was  a  proper  exercise  of  a  reasonable  regulation.  To 
the  same  efiect  is  the  opinion  in  the  case  of  McClure  v. 
Philadelphia,   Wilmington  &  Baltimore  R.   R.  Co.,  6  Am. 

Rep.  345. 

There  was  no  evidence  to  uphold  the  allegation  of  appel- 
lant's petition  that  the  conductor  knew  she  had  a  ticket;  but 
this  would  have  made  no  difference,  as  the  fact  that  she  once 
bad  a  ticket  would  not  have  been  evidence  that  she  bad  not 
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sold  it  or  given  it  away.  The  evidence  developed  the  facts 
as  herein  stated,  and  the  trial  court  upon  motion,  at  the  con- 
clusion of  appellant's  testimony,  instructed  the  jury  to  find 
for  the  defendant,  which  Was  done.  This  ruling  was  a 
correct  exposition  of  the  law  applicable  to  the  case. 
Judgment  affirmed. 


HALEY  V.  ST.  LOUIS  TRANSIT  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1,  Dec.  23,  1903.) 

[77  S.  W.  Rep.  731.] 

Carrier  of  Passengers — Street  Car  Company — Negligent  Carriage 
beyond  Destination — Injury  While  Returning — Liability.* — ^The  act 
of  a  street  car  company  in  negligently  carrying  a  passenger  one  block 
beyond  her  destination  is  not  the  proximate  cause  of  an  injury  sus- 
tained by  her  from  a  fall  on  an  icy  sidewalk  while  returning  to  the 
point  of  original  destination. 

Appeal  from  St.  Louis  Circuit  Court;  W.  B.  Douglas, 
Judge. 

Action  by  Fannie  E.  Haley  against  the  St.  Louis  Transit 
Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Lyon  &  Swarts  and  Chas.  M.  Polk,  for  appellant. 
Boyle,  Priest  &  Lehmann  and  Geo.  W.  Easley,  for  respond- 
ent. 

BRACE,  P.  J.     This  is  an  action  for  damages  for  per- 

♦As  to  what  is  and  is  not  the  proximate  cause  of  an  injury, 
see  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  259;  note  18  Am.  &  Eng.  R.  Cas., 
N.  S.,  46;  note  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  391;  notes  1  Am.  &  Eng. 
R.  Cas.,  N.  S.,  XIX,  XXVII,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  7,  349;  note 
10  Am.  &  Eng.  R.  Cas.,  N.  S.,  572  (concurring  negligence);  note  13 
Am.  &  Eng.  R.  Cas.,  N.  S.,  168  (definition);  note  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  296  (frightening  teams);  note  5  Am.  &  Eng.  R.  Cas.,  N.  S., 
678  (person  struck  by  human  body  thrown  by  an  engine  from  track); 
note  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  308  (injuries  to  children  from  turn- 
tables); Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Parry  (Kan.),  8  R.  R.  R.  215, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  215  (definition);  Daniels  v.  New  York, 
N.  H.  &  H.  R.  Co.  (Mass.),  8  R.  R.  R.  64,  31  Am.  &  Eng.  R.  Cas.,  N. 
S.,  64  (negligence  of  railroad  not  proximate  cause  of  suicide  of  person 
rendered  insane  by  railroad  accident);  Richmond  Traction  Co.  v. 
Wilkinson  (Va.),  7  R.  R.  R.  723,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  723 
(proximate  cause  where  child  ordered  from  moving  car  alighted 
uninjured  upon  pile  of  sand,  which  gave  way,  causing  him  to  slide 
under  car);  Eskildsen  v.  City  of  Seattle  (Wash.),  7  R.  R.  R.  646,  30 
Am.  &  Eng.  R.  Cas.,  N.  S.,  646  (proximate  cause  where  child  was  run 
over  by  car  while  his  foot  was  caught  in  defect  in  street) ;  Danville  R. 
&  El.  Co.  V.  Hodnett  (Va.),  7  R.  R.  R.  170,  30  Am.  &  Eng.  R.  Cas., 
N.  S.,  170  (proximate  cause  where  rider  was  thrown  by  horse  fright- 
ened by  car,  motorman  failed  to  stop  in  time);  Indianapolis  St.  Ry. 
Co.  V.  Hockett  (Ind.),  7  R.  R.  R.  787,  30  Am.  &  Eng.  R.  Cas.,  N.  S., 
787  (proximate  cause  where  boy  ordered  from  moving  car  was  in- 
jured while  alighting);  Southern  R.  Co.  v.  Webb  (Ga.),  6  R.  R.  R. 
76,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  76  (proximate  where  intervening 
cause);  Logan  v.  Wabash  Ry,  Co.  (Mo.),  6  R.  R.  R.  274,  29  Am.  & 
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sonal  injaries  sastained  by  the  plaintiff  in  consequence  of  a 
fall  upon  a  sidewalk  in  the  city  of  St.  Louis.  The  defend- 
ant objected  to  the  introdaction  of  any  evidence  under  the 
petition  on  the  ground  that  it  did  not  state  facts  suflBcient 
to  constitute  a  cause  of  action.  The  objection  was  overruled, 
and  evidence  introduced  by  plaintiff,  at  the  close  of  which 
the  court,  at  the  request  of  the  defendant,  instructed  the 
jury  ''that  under  the  pleadings  and  the  evidence  in  this  case 
the  plaintiff  is  not  entitled  to  recover,  and  >our  verdict  must 
be  for  the  defendant. "  Thereupon  plaintiff  took  a  nonsuit 
with  leave,  and  thereafter,  her  motion  to  set  the  same  aside, 
duly  filed,  having  been  overruled,  she  appealed,  and  assigns 
for  error  the  giving  of  defendant's  instiuction  in  the  nature 
of  a  demurrer  to  the  evidence. 

The  case  made  by  the  plaintiff's  evidence  is  substantially 
as  follows:  The  plaintiff  at  the  time  of  the  injury  was  a 
dressmaker,  60  years  of  age,  weighing  170  pounds,  and  re- 
sided at  1017  North  Garrison  avenue — the  southwest  corner 
of  Garrison  and  Easton  avenues.  She  was  in  perfect  health, 
and,  in  the  language  of  one  of  her  witnesses,  ''was  robust, 
tall,  proud,  well  dressed,  had  style  about  her.  and  earqed  $2  a 
day  noaking  dresses."  On  the  30th  of  December,  1899,  about 
10  o'clock  at  night,  the  plaintiff  boarded  the  west-bound 
Easton  avenue  car  of  the  defendant  at  the  crossing  of  Eigh- 

Eng.  R.  Cas.,  N.  S.,  274  (proximate  cause  where  personal  injuries  are 
sustained  in  attempting  to  extinguish  fire);  Gulf,  C.  &  S.  F.  Ry.  Co. 
r.  Sandifer  (Tex.),  4  R.  R.  R  387,  27  Am.  &  Eng.  R.  Cas.,  N.  §.,  387 
(proximate  cause  where  gentle  horse  became  unaccountably  frightened 
and  shield  over  ungarded  approach  to  bridge);  Edwards  v.  Southern 
Ry.  Co.  (S.  Car.),  2  R.  R.  R.  761,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  761; 
Illinois  Cent.  R.  Co.  v.  Seamans  (Miss.),  2  R.  R.  R.  276,  25  Am.  &  Eng. 
R.  Cas.,  N.  S.,  276  (proximate  cause  of  death  of  employee  killed  in 
derailment  caused  by  enticing  cattle  on  track  with  wasted  cotton 
seed);  Kilpatrick  v.  Grand  Trunk  Ry.  Co.  (Vt.),  4  R.  R.  R.  945,  27 
Am.  &  Eng.  R.  Cas.,  N.  S.,  945  (proximate  cause  of  injury  to  switch- 
man on  side  ladder  was  its  position) ;  Missouri  Pac.  Ry.  Co.  v.  Colum- 
bia (Kan.),  5  R  R.  R.  77,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  77  (proximate 
and  remote  cause);  Selma  Street  &  Suburban  Ry.  Co.  v.  Owen  (Ala.), 
2  R.  R.  R.  97,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  97  (proximate  cause  where 
negligence  of  street  car  driver  in  failing  to  stop,  look,  and  listen,  aild 
act  of  passenger  in  jumping  from  moving  car  to  avoid  danger,  in 
action  for  injuries  from  collision  with  locomotive  at  crossing);  Gray 
V.  Washington  Water  Power  (^o.  (Wash.),  2  R.  R.  R.  598,  25  Am.  & 
Eng.  R.  Cas.,  N.  S.,  598  (proximate  cause  where  runaway  horse  ran 
over  car  tracks  negligently  constructed,  and  upset  vehicle);  Davis  v. 
Puducah  Ry.  &  Light  Co.  (Ky.),  4  R.  R.  R.  684,  27  Am.  &  Eng.  R. 
Cas.,  N.  S.,  684  (proximate  cause  where  street  railws^y  passenger  was 
injured  in  panic  among  passengers  caused  by  flashes  of  electricity); 
Rooney  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  14  Am,  &  Eng.  R. 
Cas.,  N.  S.,  425  (concurring  causes  as  affecting  carrier's  liability  for 
injury  to  passenger);  Vandercook  v.  Detroit,  G.  R.  &  W.  R.  Co. 
(Mich.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  353  (proximate  cause  of  injury 
to  passenger,  sustained  in  alighting  at  point  where  train  stopped, 
because  of  collision);  Butts  v.  Cleveland,  etc.,  R.  Co.  (C.  C.  .A.),  23 
Am.  &  Eng.  R.  Cas.,  N.  S.,  100  (proximate  cause  of  injury  to  passenger 
who  stepped  back,  from  position  of  safety,  between  cars  of  divided 
train);  McCami  v.  Newark  &  S.  O.  R.  Co.  (N.  J.),  4  Am.  &  Eng.  R, 
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teenth  street  and  Franklin  avenue  for  tbe  purpose  of  return- 
ing to  her  home  at  tbe  southwest  corner  of  Garrison  and 
Easton  avenues.  As  the  car  was  approaching  Garrison 
avenue,  where  she  desired  to  alight,  she  pushed  the  button 
and  rang  the  bell  twice,  once  before  tbe  car  reached  the  street 
.next  east  of  Garrison  avenue,  and  again,  when  the  car  was  a 
short  distance  east  of  Garrison  avenue;  but  the  car  did  not 
stop  until  it  reached  the  next  street — Cardinal  avenue — one 
block  west  of  Garrison  avenue.  When  the  car  stopped  she 
went  to  the  door,  ''fussed"  with  the  conductor,  who  was  on 
the  platform  outside,  for  not  stopping,  got  off  the  car  on 
the  north  side,  went  to  tbe  north  sidewalk  of  Easton  avenue^ 
and  was  walking  east  toward  Garrison  avenue  and  her  home 
on  that  sidewalk,  when  she  fell,  and  thereby  sustained  an 
intracapular  fracture  of  the  femur,  or  a  broken  bone  of  the 
neck  of  the  hip.  The  injury  is  serious  and  permanent.  It 
further  appeared  from  the  plaintiff's  evidence  that  on  the 
30th  of  December,  1899,  the  maximum  temperature  in  St. 
Louis  was  13,  the  minimum  7,  and  that  there  was  a  half  inch 
of  snow  on  the  ground  that  evening,  and  the  weather  clear; 
that  the  snow  fell  principally  on  December  27th,  on  which 
day  the  fall  was  1.3  inches;  that  the  snowstorm  on  tbe  27th 
of  December  was  general  throughout  tbe  city,  and  there  was 
no  snowfall  after  10:3s  a.  m.  of  that  day;  that  the  maximum 

Cas.,  N.  S.,  382  (question  for  jury,  in  action  for  injury  to  passenger^; 
Bowen  v.  Southern  Ry.  Co.  (S.  Car.),  18  Am.  &  Eng.  R.  Cas.,  N.  S., 
331  (contributory  negligence);  Southern  Ry.  Co.  v.  Prather  (Ala.), 
14  Am.  &  Eng.  R.  Cas.,  N.  S.,  832  (proximate  cause  of  accident  at 
crossing  obstructed  by  cars);  Wragge  v.  South  Carolina  &  G.  R.  Co. 
(S.  Car.),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  639  (failure  to  give  crossingf 
signals);  Florida  Cent.  &  P.  R.  Co.  v,  Foxworth  (Fla.),  13  Am.  & 
Eng.  R.  Cas.,  N.  S.,  469  (proximate  cause  where  person  near  crossing 
failing  to  look  and  listen  is  injured  by  failure  of  company  to  observe 
statutory  precautions);  Atlanta  Consolidated  St.  Ry.  Co.  v.  Owings 
(Ga.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (proximate  cause  where  person 
is  burnt  by  electric  current  and  falls  to  the  ground) ;  Boston  Excelsior 
Co.  V.  Bangor  &  A.  R.  Co.  (Me.),  16  Am.  &  Eng.  R.  Cas^  N.  S.,  654; 
Hoffman  v.  King  (N.  Y.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  764  (firea 
set  by  locomotives);  Alabama  &  V.  Ry.  Co.  v,  Barrett  (Miss.),  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  141;  Van  Inwegen  v.  Port  Jervis,  etc.,  R. 
Co.  (N.  Y.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  352  (where  fire  destroys 
property  after  crossing  intervening  land);  Simmons  v.  Pennsylvania 
R.  Co.  (Pa.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  466  (proximate  cause 
where  horses  frightened  by  escape  of  steam  during  delay  caused  by 
violation  of  ordinance  in  failing  to  raise  safety  gates);  Southern  Pac» 
Co.  V.  Yeargin  (C.  C.  A.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  459  (proxi- 
mate cause  of  death  of  employee  where  message  of  train  dispatcher 
was  misunderstood);  Hannigan  v.  Lehigh  &  H.  R.  Ry.  Co.  (N.  Y.)> 
12  Am.  &  Eng.  R.  Cas.,  N.  S.,  605  (injury  to  employee  coupling  cars); 
Wallin  V.  Eastern  Ry.  Co.  of  Minnesota  (Minn.),  21  Am.  &  Eng.  R. 
Cas.,  N.  S.,  611  (definition);  New  Orleans  &  N.  E.  R.  Co.  v.  McEwen 
&  Murray,  Limited  (La.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  742;  Pennsyl- 
vania R.  Co.  V.  Snyder  (Ohio),  7  Am.  &  Eng.  R.  Cas.,  N.  S.  768: 
Thompson  v.  Salt  Lake  Rapid-Transit  Co.  (Utah),  10  Am.  &  Eng.  R. 
Cas.,  N.  S-  563  (defective  appliances  as  proximate  cause):  Adams  v. 
Southern  1  v.  Co.  (C.  C.  A.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  747; 
Fletcher  v.  Scranton  Traction  Co.  (Pa.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.^ 
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temperature  on  that  day  was  24  and  the  minimum  18,  and 
on  the  28th  the  maximum  was  26  and  the  minimum  15, 
and  on  the  29th  the  maximum  was  19  and  the  minimum  11. 
The  evidence  further  tended  to  show  that  the  night  of  the 
30th  of  December,  although  clear,  was  dark;  that  there  was 
more  light  at  the  Garrison  avenue  crossing  than  there  was 
at  the  Cardinal  avenue  crossing;  that  the  sidewalk  on  which 
plaintiff  was  walking  was  covered  with  snow  and  ice,  was 
slippery,  was  shaded  by  trees  growing  thereon,  and  that  the 
stores  along  it  were  all  closed,  and  that  such  was  the  condi- 
tion at  the  place  where  she  fell,  which  was  about  half  way 
between  the  two  streets. 

The  evidence  for  the  plaintiff  made  a  prima  facie  case  of 
negligence  against  the  defendant,  in  that  its  servants  failed 
to  stop  the  car  at  Garrison  avenue,  in  compliance  with  plain- 
tiff's timely  signal  therefor,  given  in  the  manner  and  by  the 
means  provided  by  the  defendant  for  that  purpose,  and  the 
only  question  presented  by  the  record  is,  was  such  negligence 
the  proximate  cause  of  the  injuries  (or  which  she  seeks  to 
recover  damages  in  this  action?  The  learned  counsel  for 
the  plaintiff  contend  that  it  should  be  so  held,  and  cite 
many  cases  in  support  of  this  contention.  We  have  carefully 
examined  all  of  these  cases,  and  find  that  each  of  them  is 
easily  distinguishable  from  this  case,  and   have  found  none 

715  (excessive  speed);  Camden,  etc.,  R.  Co.  v.  Preston  (N.  J.),  5  Am. 

6  Eng.  R.  Cas.,  N.  S.,  616  (obstruction  of  track  of  street  railroad  bv 
carriage);  Walters  i/.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  15  Am.  a 
Eng.  R.  Cas.,  N.  S.,  606  (speed  in  excess  of  ordinance  does  not  render 
company  liable  for  personal  injuries  unless  it  was  proximate  cause); 
Bedford  v.  Spokane  St.  Ry.  Co.  (Wash.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.. 
(stopping  vehicle  in  such  close  proximity  to  track  that  a  passing 
car  collided  with  it);  Yazoo  &  M.  V.  R.  Co.  v.  Millsaps  (Miss.), 
17  Am.  &  Eng.  R.  Cas.,  N.  S.,  269  (negligent  delay  of  carrier  not 
proximate  cause  of  injury  to  goods  damaged  by  fire);  Distler  v. 
Long  Island  R.  Co.  (N.  Y.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  235 
(boarding  moving  car);  Davis  v.  Chicago,  etc.,  Ry.  Co.  (Wis.), 
5  Am.  &  Eng.  R.  Cas.,  N.  S.,  710  (derailment  of  train  caused  by 
obstruction  placed  on  track);  St.  Louis  &  S.  F.  R.  Co.  v.  Kilpatrick 
(Ark.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  212  (injury  to  passenger  by 
ejection);  Davis  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  5  Am.  &  Eng.  R. 
(^s.,  N.  S.,  710  (instructions) ;  Chicago  B.  &  Q.  R.  Co.  v.  Spirk  (Neb.). 

7  Am.  &  Eng.  R.  Cas.,  N.  S.,  205;  Chicago.  K.  &  W.  R.  Co.  v.  Bell 
(Kan.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  222;  Gulf,  etc.,  R^.  Co.  v.  Row- 
land (Tex.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  775  (proximate  cause  of 
injury  to  passenger  alighting  from  moving  train);  Thompson  v.  Salt 
Lake  Rapid-Transit  Co.  (Utah),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  663 
(concurring  negligence);  Clark  v.  Wright  (C.  C.  A.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  431;  Pyle  v,  Clark  (C.  C.  A.),  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  431  (contributory  negligence);  Enochs  v.  Pittsburg,  etc.,  R. 
(^.  (Ind.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  349  (a  train  remained  across 
a  street  crossing  for  some  time  and  plaintiff,  undertaking  to  go 
around  it,  sustained  injuries  caused  by  a  defect  in  the  street.  Negli- 
gence of  the  company  held  not  the  proximate  cause);  Wood  v.  Penn. 
R.  Co.  (Pa.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  672  (body  of  woman  struck 
by  an  engine  striking  another  person);  Baltimore  &  O.  Ry.  Co.  v, 
Anderson  (C.  C.  A.),  5  Am.  &  Eng^.  R.  Cas.,  N.  S.,  667  (defective  gate 
as  proximate  cause  of  injury);  Illinois  C.  R.  Co.  v.  Davis  (Tenn.),  18 

12  R  R  R-10 
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in  which  a  defendant  has  been  held  liable  in  circumstances 
like  those  of  the  case  in  hand*  As  was  said  by  Mr.  Justice 
Miller  in  Insurance  Co.  v.  Tweed,  7  Wall,  44  loc.  cit.  52,  19 
L.  Ed.  65:  '4t  would  be  an  unprofitable  labor  to  enter  into 
an  examination  of  these  cases.  If  we  could  deduce  from 
them  the  best  possible  expression  of  the  rule,  it  would  re- 
main, after  all,  to  decide  each  case  largely  upon  the  special 
facts  belonging  to  it,  and  often  upon  the  very  nicest  discrim- 
inations." In  the  opinion  of  Mr.  Justice  Strong  in  Mil- 
waukee, etc.,  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  loc.  cit. 
475,  24  L.  Ed.  256,  may  be  found  perhaps  as  brief,  and  yet 
as  comprehensive,  an  expression  of  the  rule  as  can  well  be 
given.  The  learned  justice  there  says:  ^^The  question  al- 
ways is,  was  there  an  unbroken  connection  between  the 
wrongful  act  and  the  injury — a  continuous  operation?  Did 
the  facts  constitute  a  continuous  succession  of  events,  so 
linked  together  as  to  make  a  natural  whole,  or  was  there  some 
new  and  independent  cause  intervening  between  the  wrong 
and  the  injury?  It  is  admitted  that  the  rule  is  difficult  of 
application.  But  it  is  generally  held  that,  in  order  to  war- 
rant a  finding  that  negligence,  or  an  act  not  amounting  to 
wanton  wrong,  is  the  proximate  cause  of  the  injury,  it  must 
appear  that  the  injury  was  the  natural  and  probable  conse- 
quence of  the  negligence  or  wrongful  act,  and  that  it  ought 

Am.  &  Eng.  R.  Cas.,  N.  S.,  708;  Illinois  Cent.  R.  Co.  v.  Mizell  (Ky.), 
«  Am.  &  Eng.  R.  Cas.,  N.  S.,  337;  Strother  v.  South  Carolina,  etc,  R. 
Co.  (S.  Car.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  430  (failure  to  give  statu- 
tory signals  as  proximate  cause);  Wragge  v.  South  Carolina  &  G.  R. 
Co.  (S.  Car.),  4  Am.  &  Eng.  R.  Cas,,  N.  S.,  639  (neglect  in  giving  sig- 
nal); Silcock  V.  Rio  Grande  W.  Ry.  Co.  (Utah),  18  Am.  &  Eng.  R. 
Cas.,  N.  S.,  469  (negligence  and  contributory  negligence  at  crossing); 
Schaidler  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  15  Am.  &  Eng.  R.  Cas., 
N.  S.,  105  (whether  failure  to  give  crossing  signals  is  proximate  cause 
of  injury  is  for  jury);  Chicago  G.  W.  Ry.  Co,  v.  Price  (C.  C.  A.), 
16  Am.  &  Eng.  R.  Cas.,  N.  S.,  324;  Schneider  v.  Chicago,  M.  & 
St.  P.  Ry.  Cfo.  (Wis.),  11  Am.  &  Eng.  R.  Cas.,  iT  S.,  81; 
Ward  V,  Chicago  M.  &  St.  P.  R.  Co.  (Wis.),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  322  (definition  of);  Boston  Excelsior  Co.  v.  Ban- 
gor &  A.  R.  Co.  (Me.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  664;  HoflFman  v. 
King  (N.  Y.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  764  (fires  set  by  locomo- 
tives) ;  Pittsburg,  C.  C.  &  St.  L.  Ry.  Co.  v.  Hood  (C.  C.  A.),  16  Am. 
&  Eng.  R.  Cas.,  N.  S.,  648  (where  injury  was  caused  by  a  horse 
frightened  by  a  train  which  was  being  operated  in  the  day  time  in  vio- 
lation of  a  municipal  ordinance,  such  violation  was  the  proximate 
cause  of  the  injury);  Stahl  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  11 
Am.  &  Eng.  R.  C;as.,  N.  S.,  90  (fright  of  team  at  crossing);  Florida* 
«tc.,  R.  Co.  V.  Williams  (Fla.),  6  Am.  &  Encr.  R.  Cas.,  N.  S.,  710  (gen- 
eral rule);  Mitchell  v.  Rochester  Ry.  Co.  (N.  Y.),  8  Am,  &  Eng.  R. 
Cas.,  N.  S.,  215  (injuries  arising  from  fright  caused  by  negligence  of 
company);  Cox  v.  Chicago  &  N.  W.  R.  Co.  (Iowa),  9  Am.  &  Eng.  R. 
Cas.,  N.  S.,  604  (derailment  by  limb  of  tree  where  there  was  excessive 
speed);  Crane  v.  Chicago,  etc.,  R.  Co.  (Wis.),  6  Am.  &  Eng.  R.  Cas., 
N.  S,,  706  (fireman's  negligence  in  going  under  engine  without 
notifying  engineer,  contrary  to  established  custom,  was  the  proximate 
cause  of  his  injuries);  Jackson  v.  Galveston,  H.  &  S.  A,  Ry.  Co. 
(Tex.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  236  (injury  to  laborer  on  track 
where  train  was  flagged  in  time) ;  Weisel  v.  Eastern  Ry.  Co,  of  Minn« 
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to  have  been  foreseen  in  the  light  of  the  attending  circam- 
stances."  There  was  no  wanton  wrong  in  this  case.  The 
negHgence  consisted  simply  in  a  failure  to  stop  the  car,  in 
obedience  to  the  plaintiff's  signal,  at  the  crossing  nearest  to 
her  residence,  in  consequence  of  which  she  was  carried  to  the 
next  crossing,  one  block  further  west,  where,  of  her  own 
volition,  she  left  the  car  in  safety.  This  was  the  negligence 
and  the  immediate  and  proximate  consequence  thereof.  The 
plaintiff,  after  safely  alighting  at  the  crossing,  in  returning 
to  the  crossing  at  which  she  intended  to  alight,  fell  on  the 
sidewalk  leading  from  the  one  to  the  other.  The  injury  she 
received  was  the  result  of  such  fall.  The  evidence  tended 
to  prove  that  the  immediate  cause  of  her  fall  was  the  slip- 
pery condition  of  the  sidewalk,  and  that  condition  may  be 
said  to  have  been  the  proximate  cause  of  her  injury,  and  thus 
the  causal  connection  between  the  negligence  complained 
of  and  the  injury  received  was  broken  by  the  independent 
and  voluntary  act  of  the  plaintiff  in  leaving  the  car  at  the 
crossing  one  block  west  of  the  crossing  where  she  intended 
to  alight.  Even  if  we  can  go  back  of  the  slippery  condition 
of  the  sidewalk,  which  was  the  immediate  cause  of  the  injury, 
to  that  voluntary  act  of  the  plaintiff  must  the  injury  be  at- 
tribated«  unless  such  act  and  the  injury  resulting  therefrom 
were  the  probable  consequence  of  the  negligent  act  of  the 
defendant,  and  ought  to  have  been  foreseen  by  its  servants 
in  the  light  of  the  attending  circumstances.  It  may  be  con- 
ceded that  the  act  of  the  plaintiff  in  getting  off  at  the  next 
crossing,  and  in  returning  by  the  sidewalk  towards  the 
crossing  which  had  been  passed,  were  probable  consequences 

(Minn.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  446  (injury  to  servant  by  falling 
of  coal  from  tender);  Leavitt  v,  Bangor  &  A.  R.  Co.  (Mc.),  7  Am.  £ 
Eng.  R.  Cas.,  N.  S.,  354  (intervening  act  of  third  person) ;  Western  & 
A.  R.  Co.  V.  Bailey  (Ga.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  739  (negligence 
of  master  is  proximate  cause  of  injuries  of  servant  injured  by  being 
struck  by  body  of  trespasser  negligently  killed  by  master);  Nelling 
r.  Chicago,  St.  P.  &  K.  C.  R.  Co.  (Iowa),  4  Am,  &  Eng.  R.  Cas.,  N. 
S.,  539  (section  hand  remaining  on  track  to  remove  hand  car  when 
he  might  have  jumped  and  saved  himself);  Baxter  v.  Chicago  &  N. 
W.  Ry.  Co.  (Wis.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  476  (sufficiency  of 
instruction);  Hunter  v.  Kansas  City  &  M.  Railway  &  Bridge  Co. 
(C.  C.  A.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  620  (where  an  associate 
alleged  to  have  been  acting  as  vice-principal  slipped  while  holdine 
in  position  a  pole  which  fell  upon  and  injured  plaintiff);  Chicago  (J. 
W.  Ry.  Co.  V.  Price  (C.  C.  A.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  324; 
McCaflferty  v.  Pennsylvania  R.  Co  (Pa.),  16  Am.  &  Eng.  R.  Cas.,  N. 
S..  122;  Missouri,  K.  &  T.  Ry.  Co.  v.  Byrne  (C.  C.  A.),  18  Am.  &  Eng. 
R.  Cas.,  N.  S.,  573  (question  for  jury);  McCann  v.  Newark  &  S.  O. 
R.  Co.  (N.  J.),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  382;  Wright  v.  Southern 
Fac.  Co.  (Utah),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  560  (question  of  law 
and  fact);  Central  of  Georgia  Ry.  Co.  v.  Neidlinger  (Ga.),  17  Am.  & 
Eng.  R.  Cas.,  N.  S.,  758  (stock  injured  by  train  runninc:  at  unlawful 
rate  of  speed);  Ford  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.),  15  Am. 
&  Eng.  R.  Cas.,  N.  S.,  142  (whether  speed  of  train  was  proximate  cause 
of  killing  of  cow  was  for  jury);  Commercial  Ice  Co.  v.  Philadelphia 
&  R.  Ry.  Co.  (Pa.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  171  (where  ice  on 
pond  was  destroyed  by  oil  from  tank  car). 
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of  the  negligence  of  defendant  in  failing  to  stop  the  car   at 
the  crossing  for  which  she  signaled,  which  ought  to  have 
been  foreseen.     But  it  does  not  at  all  follow  that    the  acci- 
dent which  befell  the  plaintiff  was  one  which,  in  the  light 
of  the  attending  circumstances,  ought  to  have  been  foreseen 
by  defendant's  servants  as  the  probable  consequence  of  plain- 
tifi's  walking  thereon  with  due  and  proper  care.    Such  acci- 
dent was  not  the  natural  and  usual  sequence  of  such  a  walk 
under  such  circumstances.     The  natural  and  usual  sequence 
of  the  walk  of  an  ordinarily  prudent  adult  person  in  perfect 
health  and  of  a  robust  constitution  as  plaintiff  was,  whether 
that  walk  be  long  or  short,  whether  by  day  or  night,  whether 
in  weather  cold  or  hot,  on  the  improved  sidewalks  of  a  city 
in  good  repair,  in  its  much  traveled  thoroughfare  as  this 
sidewalk  was,  is  that  such  persons  safely  arrive  at  their  desti- 
nations.    Persons  sometimes  fall  on  these  sidewalks  and  are 
injured,  but  these  are  unusual  an  extraordinary  occurrences 
not  to  be  expected  or  foreseen.     If  the  sidewalk  is  defective^ 
so  as  not  to  be  reasonably  safe,  by  which  a  pedestrian  thereon 
in  the  exercise  of  due  care  is  injured,  the  city  is  liable  for 
damages.     If  he  is  injured  by  obstructions  or  dangers  created 
therein    by  another,   such  other  person  is  liable  therefor, 
and  the  city  may  become  so.     But  in  neither  event  is  the 
pedestrian  thereon,  or  he  who  may  have  caused  him  to   be- 
come such,  in  fault.     The  defendant  in  this  case  was  charged 
with  no  other  or  different  duty  in  regard  to  the  sidewalk  in 
question   than  was  the  plaintiff  herself.     The  fact  that   by 
reason  of  climatic  conditions,  or  other  natural  causes,  the 
sidewalk  may  have  been  in  less  safe  condition  than  usual,  in 
no  way  changes  the  relative  rights,  duties,  or  obligations  of 
the  parties.     Such  conditions  only   imposes  the  necessity  of 
being  more  cautious    when  walking  thereon.     Pedestrians 
exercising  due  care  sometimes  fall  and  are  injured   while 
walking  on  the  public  sidewalks  under  such  conditions,  but 
such  occurrences  are  unusual  and  extraordinary,  and  not  to 
be  anticipated  or  foreseen.     For  support  of  their  contention 
plaintiff's  counsel  seem  to  rely  more  upon  the  dicta  contained 
in  some  of  the  opinions  in  the  cases  cited  than  upon  the  facts 
in  judgment  in  those  cases.     Most  of  them   are  steam  rail- 
road cases,  in  which,  in  violation  of  the  carrier's  contract* 
the  passenger  was  put  off  the  car  on  the  carrier's  track  in 
a  dangerous  situation,  from  which  his  injuries  directly  re- 
sulted, or  at  a  distance  from  his  destination,  which  he  could 
only  reach  by  pursuance  of  a  dangerous  way  on  or  along  its 
tracks,  and  in  which  was  located  a  peril  known  to  the  carrier, 
and   which  the  passenger  must  encounter,  and  from  which 
his  injuries  resulted.     We  find  no  difficulty  in  differentiating 
the  case  in  hand  from  all  the  cases  cited  on  the  facts  in  each, 
and   only  in  the  facts  in  each  case  can  the  dicta  in  each  be 
fuMy  appreciated  and  rightly  understood.     We  have  neither 
time  nor  space  for  an  adequate  review  of  all  those    cases. 
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nor  do  we  deem  it  necessary,  since  no  better  rale  coald  be- 
dednced  therefrom  on  the  vexed  question  of  proximate  canse» 
as  applicable  to  the  facts  in  this  case,  than  that  already 
laid  down,  and  under  which  it  seems  evident  that  the  defend^ 
ant's  negligence  was  not  the  proximate  cause  o(theplaintifi*8 
injury. 
The  lodgment  of  the  circuit  court  is  affirmed.    All  concur. 


SCHMIDT  V.  CLEVELAND,  C,  C.  &  ST.  L.  RY.  CO. 

(Court  of  Appeals  of  Kentucky,  May  22,  1903.) 

[74  S.  W.  Rep.  674.] 

Carriers  of  Passengers — Special  Contracts — ^Mileage  Book — Breach 
of  Contract — Liability. — A  mileage  book  issued  by  defendant  provided 
that  plaintiflF  was  entitled  to  transportation  in  exchange  tickets  over 
certain  lines  under  the  local  regulations,  and  subject  to  all  the  condi- 
tions of  the  contract,  but  only  on  trains  advertised  to  carry  passen- 
gers, and  to  and  from  stations  at  which  such  trains  were  scheduled 
to  stop.  Defendant  refused  to  issue  an  exchange  ticket  for  transporta- 
tion between  two  points,  claiming  that,  as  it  did  not  own  the  track 
between  such  points,  such  part  of  the  route  was  not  a  part  of  its 
line,  although  it  ran  trains  over  it.  Defendant's  time-table  advertised 
trains  between  such  points,  and  it  made  no  distinction,  either  therein 
or  in  the  map  forming  a  part  thereof,  between  those  points  and  others 
admitted  to  be  on  that  part  of  the  route  owned  by  it.  Held,  that 
defendant  was  liable  in  damages  for  its  refusal  to  issue  the  exchange 
ticket. 

Same — Same — Same — Same — Measure  of  Damages.* — ^The  measure 
of  damages  was  the  time  plaintiff  lost,  and  any  expense  he  incurred, 
and  any  loss  that  he  directly  sustained  thereby. 

Same— Same — Same — Same — Refusal  to  Issue  Exchange  Ticket — 

*As  to  the  damages  recoverable  for  the  wrongful  refusal  or  failure 
to  carry  a  passenger,  see  note  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  391 
(ejection  of  passenger);  note  12  Am.  &  Eng.  R.  Cas.,  53  (elements  of 
damages  for  failure  to  carry  passenger);  Yazoo  &  M.  V.  R.  Co.  v. 
Faust  (Miss.X  8  R.  R.  R.  242,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  242 
(excessive  damages  for  failure  to  stop  to  take  on  passenger  at  flag 
station);  Choctaw,  O.  &  G.  R.  Co.  v.  Hill  (Tenn.),  8  R.  R.  R,  776,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  776  (loss  of  time,  physical  and  mental  suf- 
fering, and  humiliation  as  elements  of  damages  from  wrongful  ejec- 
tion); R.  Cas.,  N.  S.,  900  (liability  for  injury  to  sensibilities  of 
Mabry  v.  City  Electric  Ry.  Co.  (Ga.),  6  R,  R.  R.  900,  29  Am.  &  Eng. 
passenger  wrongfully  ejected,  but  not  physically  injured);  Kibler  v. 
Southern  Ry.  (S.  Car.),  6  R.  R.  R.  891,  29  Am.  &  Eng.  R.  Cas.,  N.  S., 
891  (punitive  damages  where  wrongful  and  intentional  refusal  to  ac- 
cept plaintiff  as  passenger);  Yazoo  &  M.  V.  R.  Co.  v.  Rodgers  (Miss.), 
2  R.  R.  R.  161,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  161  (exemplary  damages 
for  ejection  of  passenger^;  Illinois  Cent.  R.  Co.  v.  Moore  (Miss.), 
2  R.  R.  R.  93,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  93  (measure  of  damages 
for  ejection  of  passenger  where  no  evidence  of  malice  or  wilful 
wrong);  Kansas  City,  M.  &  B.  R.  Co.  v.  Foster  (Ala.),  5  R.  R.  R.,  609, 
28  Am.  &  Eng.  R.  Cas.,  N.  S.,  609  (measure  of  damages  where  ejection 
of  passenger  because  of  ticket  agent's  mistake  in  selling  ticket  for  less 
distant  point);  Louisville  &  N.  R.  Co.  v.  Champion  (Ky.),  3  R.  R.  R. 
732,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  732  (punitive  damages,  passenger 
leaving  train  because  of  conductor's  mistaken  refusal  to  accept  ticket) ; 
International  &  G.  N.  R.  Co.  v.  Anchonda  (Tex.),  3  R.  R.  R.  788,  26 
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Ejection — Right  of  Action. — ^Thc  contract  further  provided  that  the 
book  would  not  be  honored  on  trains,  but  must  be  presented  at  the 
ticket  office,  and  exchanged  for  a  continuous  passage  ticket.  Defend- 
ant's ticket  agent,  on  refusing  to  issue  the  exchange  ticket,  told 
plaintiff  that,  if  the  latter  could  fix  it  with  the  conductor  of  the 
train,  it  would  be  all  right.  The  conductor  refused  to  accept  the 
book,  or  less  than  the  full  cash  fare,  and  on  plaintiff's  failure  to  pay 
the  same  he  was  ejected  from  the  train.  Held  that,  as  plaintiff  knew 
that  the  mileage  book  would  not  be  honored,  he  could  not  recover 
for  the  ejection. 

Appeal  froin  Circuit    Court,  Jefferson    County;  Common 
Pleas  Division. 
"Not  to  be  officially  reported.*' 

Action  by  George  W.  Schmidt  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.     Reversed. 

W.  W.  Thum  and  E.  C.  Underwood,  for  appellant. 
Humphrey,  Burnett  &  Humphrey,  for  appellee. 

HOBSON,  J.  Appellant  bought  a  mileage  book  issued  by 
appellee  and  other  railroads.  The  provisions  of  the  contract 
here  material  are  as  follows: 

"(0  The  original  purchaser  is  entitled  to  receive  one  thou- 
sand miles  of  transportation  in  exchange  tickets  over  the 
lines  named  on  the  back  cover  under  the  local  regulations 
and  subject  to  all  the  conditions  of  the  contract. 

''(2)  This    mileage  exchange  order  will  not  be  honored  on 

Am.  &  Eng.  R.  Cas.,  N.  S.,  788  (right  of  husband  to  recover  for 
mental  anguish  of  wife  separated  from  children);  Charleston,  etc., 
R.  Co.  V.  Varnadore  (Ga.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  162;  Cox  v, 
Los  Angeles  Ter.  R.  Co.  (Cal.),  2  Am.  &  Eng.  R,  Cas.,  N.  S.,  162; 
Gulf,  C.  &  S.  F.  R.  Co.  V,  Sparger  (Tex.  Civ.  App.),  2  Am.  &  Eng. 
R,  Cas.,  N.  S.,  161;  Laird  v,  Pittsburg  Traction  Co.  (Pa.),  2  Am.  & 
Eng.  R.  Cas.,  N.  S.,  161;  Lexington  &  E.  Ry.  Co.  v.  Lyons  (Ky.),  H 
Am.  &  Eng.  R.  Cas.,  N.  S.,  212;  Louisville  &  N.  R.  Co.  w.  Blair 
(Tenn.),  17  Am.  &  Eng.  R.  Cas.,  N.  S..  159;  St,  Louis  S.  W.  R.  Co. 
V.  Huffman  (Tex.  Civ.  App.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  162; 
Schmitt  V.  Milwaukee  St.  R.  Co.  (Wis.),  2  Am.  &  Eng.  R.  Cas.,  N. 
S.,  161;  Zagelmeyer  v.  Cincinnati,  S.  &  M.  R.  Co.  (Mich.),  2  Am.  & 
Eng.  R.  Cas.,  N.  S.,  161  (ejection);  Winters  v.  Cowen  (Ohio),  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  40  (ejection,  counsel's  fees  as  exemplary 
damages);  Chamberlain  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  17 
Am.  &  Eng.  R.  Cas.,  N.  S.,  241;  Lexington  &  E.  Ry.  Co.  v.  Lyons 
(Ky.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  212;  Zion  v,  Southern  Pac.  Co. 
(Nev.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  167  (ejection,  excessive  damages 
for);  Barker  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.),  2  Am.  &  Eng. 
R.  Cas.,  N.  S.,  157  (ejection,  exemplary  damages,  question  for  jury); 
Sloane  v.  Southern  California  R.  Co.  (Cal.),  4  Am.  &  Eng.  R.  Cas., 
N.  S.,  182  (ejection  from  train);  Louisville  &  N.  R  Co.  v.  Spinks 
(Ga.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  48  (elements  of  damage  for  failure 
to  carry);  Alabama  &  V.  Ry.  Co.  v.  Bell  (Miss.),  21  Am.  &  Eng.  R." 
Cas.,  N.  S.,  155;  St.  Louis  S.  W.  Ry.  Co.  v.  Harper  (Ark.),  21  Am.  & 
Eng.  R.  Cas.,  N.  S.,  77  (excessive  verdict  for  ejection);  Gilman  v,  Flori- 
da Cent.  &  P.  R.  Co.  (S.  Car.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  125 
(exemplary  damages  for  failure  to  carry);  Louisville  &  N.  R.  Co. 
V.  Spinks  (Ga.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  48  (instructions  as  to 
damage  for  failure  to  carry);  Miller  v.  King  (N.  Y.),  21  Am.  &  Eng. 
R.  Cas.,  N.  S.,  376  (instructions  in  action  for  ejection  of  passenger); 
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the  train,  nor  in  checking  baggage,  but  must  be  presented 
at  the  ticket  office,  and  there  exchanged  for  a  continuous 
passage  ticket,  which  will  be  honored  in  checking  baggage 
and  for  passage  when  presented  in  connection  with  this 
mileage  exchange  order." 

''(9)  The  exchange  ticket  issued  hereon  entitles  the  owner 
to  passage  only  on  trains  advertised  and  designated  to  carry 
passengers,  and  only  to  and  from  stations  at  which  such 
trains  are  scheduled  to  stop.  *  *  *  Xhe  mileage  cou- 
pons of  this  exchange  order  will  be  accepted  in  exchange 
for  continuous  passage — local  tickets  by  the  following  lines 
with  the  exceptions  indicated  by  clause  11  of  the  contract 
printed  hereon."     (Then  follows  a  list.) 

On  April  21,  1900,  appellant  presented  his  mileage  book 
to  the  ticket  agent  of  the  appellee  at  North  Vernon,  Ind., 
and  asked  for  a  ticket  to  Louisville.  The  agent  refused  to 
issue  the  ticket,  but  told  him  that,  if  he  could  fix  it  with  the 
conductor,  it  would  be  all  right.  Shortly  afterward  the  train 
came,  and  appellant  entered  the  train.  After  the  train  had 
gone  about  half  a  mile,  the  conductor  called  on  appellant  for 
his  ticket.  He  presented  his  mileage  book.  The  conductor 
refused  to  accept  it,  because  appellant  did  not  have  an 
exchange  ticket.  He  explained  that  the  ticket  agent  had 
refused  to  give  him  an  exchange  ticket,  and  offer/ed  to  pay  cash 
at  the  rate  allowed  by  the  mileage  book.  The  conductor 
refused  to  accept  this,  but  offered  to  carry  him  for  the  full 
cash  fare.  He  refused  to  pay  the  full  cash  fare,  and  in  con- 
sequence the  train  was  stopped,  and  he  was  required  to  leave 

Sloane  v.  Southern  California  R.  Co.  (Cal.)»  4  Am.  8c  Eng.  R.  Cas., 
N.  S.,  182  (nervous  shock  owing  to  ejection  of  passenger);  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Linam  (Ark.),  21  Am.  &  Eng.  R.  Cas., 
N.  S.,  5  (nominal  damages  for  ejection,  where  train  had  been  stopped 
by  quarantine  guard);  Baltimore,  C.  &  A.  Ry.  Co.  v.  Kirby,  (Md.), 
18  Am.  &  Eng.  R.  (Jas.,  N.  S.,  248  (punitive  damages  for  ejection); 
Holden  v.  Rutland  R.  Co.  (Vt.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  168 
(right  to  recover  for  mistake  in  filling  out  thousand-mile  ticket); 
Procter  v.  Southern  California  Ry.  Co.  (C.  A.),  19  Am.  &  Eng.  R. 
Cas.,  N.  S.,  77  (ejected  passenger's  separation  from  baggage) ;  Louis- 
ville &  N.  R.  Co.  V.  Hine  (Ala.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  383 
(elements  of  recovery  for  ejection  of  passenger);  Chamberlain  v. 
Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  17  Am.  &  Eng.  R.  Cas.,  N. 
S.,  241;  Zion  v.  Southern  Pac.  Co.  (Nev.),  2  Am.  &  Eng.  R.  Cas., 
N.  S.,  167  (excessive  damages  for  ejection);  Southern  Ry.  Co.  v. 
Marshall  (Ky.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  82  (excessive  verdict 
for  breach  of  contract  to  carry  funeral  party;  Wenz  v.  Savannah,  F. 
&  W.  Ry.  Co.  (Ga.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  844  (excessive 
verdict  for  ejection  of  passenger) ;  Procter  v.  Southern  California  Ry. 
Co.  (C.  A.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  77  (good  name  of  ejected 
female  passenger);  Turner  v.  Great  Northern  R.  Co.  (Wash.),  5  Am. 
&  Eng.  R.  Cas.,  N.  S.,  238  (passenger  recovering  for  worry  incident 
to  delay);  Procter  v.  Southern  California  Ry.  Co.  (C.  A.),  19  Am.  & 
Eng-  R.  (]as.,  N.  S.,  77  (price  of  clothing  required  by  ejected  passen- 
ger); Baltimore,  C.  &  A.  Ry.  Co.  v.  Kirby  (Md.),  18  Am.  &  Eng.  R. 
C!as.,  N.  S.,  248  (punitive  damages  for  ejection  of  passenger);  l/ouis- 
ville  &  N.  R.  Co.  v.  Blair  (Tenn.),  17  Am.  &  Eng.  R.  Cas..  N.  S., 
159  (wrongful  ejection). 
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the  train.  He  then  filed  this  suit  to  recover  damages.  At 
the  coaclusioQ  of  the  evidence  the  court  instructed  the  jury 
to  find  for  the  defendant. 

It  is  contended  for  appellee  that,  as  it  does  not  own  the 
track  between  Louisville  and  North  Vernon,  therefore  that 
portion  of  the  route  is  not  a  part  of  its  line,  within  the  mean- 
ing of  the  contract,  although  its  trains  run  over  it;  there 
being  a  contract  with  the  owner  of  the  roadbed  that  it  will 
not  do  local  business  between  the  two  points.  In  answer  to 
this  contention  the  judge  before  whom  the  case  was  origi- 
nally tried  well  said:  ''It  is  shown  by  the  time-table  of  de- 
fendant, filed  in  evidence,  that  it  advertised  trains  between 
Louisville  and  North  Vernon,  and  made  no  distinction  be- 
tween those  points  admitted  to  be  on  that  part  of  the  route 
owned  by  it.  The  map  forming  a  part  of  time-table  likewise 
makes  no  distinction.  So  far  as  the  general  public  is  con- 
cerned, it  is  not  at  all  concerned  as  to  whether  or  not  the 
track  is  used  by  right  of  absolute  ownership,  leasehold,  or 
special  permit.  It  has  a  right  to  presume  that  such  a  ticket 
as  that  purchased  by  plaintifi  is  good  upon  any  portion  of 
route  or  line  advertised  by  any  of  the  associated  companies 
as  a  part  of  their  respective  system,  unless  expressly  excepted 
in  clause  ii,  which  must,  as  between  the  purchaser  of  such 
ticket  and  such  railroad,  be  conclusively  held  to  embrace  all 
portions  of  its  line  or  advertised  route  over  which  the  ticket 
is  not  good.  The  qualification  as  to  local  regulations'  mani- 
festly did  not  contemplate  that  the  traveling  publid  would 
have  to  inquire  into  conditions  of  private  contracts  between 
different  roads  using  part  of  the  same  right  of  way,  but  had 
reference  to  such  regulations  as  to  separate  coaches,  baggage 
liabilities,  etc.,  as  the  particular  road  over  which  the  ticket 
was,  for  the  time,  being  used,  was  required  by  law  to  observe, 
or  as  it  saw  fit  to  exact  of  its  passengers."  We  therefore 
conclude  that  by  the  terms  of  the  contract  the  plaintifi  was 
entitled  to  the  exchange  ticket  from  North  Vernon  to  Louis- 
ville, and  that  the  agent  should  have  issued  it  to  him.  But, 
although  this  is  true,  he  had  no  right  to  ride  on  the  train 
without  the  exchange  ticket,  and  he  understood  when  he  got 
on  the  train  that  he  took  the  chance  of  fixing  the  matter  with 
the  conductor.  He  stood  exactly  in  the  same  position  as  if 
he  had  gotten  on  the  train  without  any  ticket,  for  he  knew, 
by  the  terms  of  his  contract,  the  conductor  was  not  author- 
ized to  accept  his  mileage  book.  When  the  agent  refused  to 
deliver  him  the  exchange  ticket,  he  could  not  enhance  his 
damages  by  getting  on  the  train  wrongfully,  and  forcing  the 
conductor  to  reject  him.  This  is  not  a  case  of  a  passenger 
acting  under  an  honest  mistake  as  to  his  rights,  as  where 
the  agent  sold  him  by  mistake  one  ticket  for  another,  and 
he  got  on  the  train  without  discovering  the  difference.  But 
it  is  simply  the  case  of  one  who,  with  full  knowledge  of  the 
facts,  got  on  the  train  without  a  ticket. 
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But,  although  the  plaintiff  cannot  recover  for  the  expulsion 
from  the  train,  still  he  has  a  cause  .of  actioa.  By  the 
terms  of  his  contract  he  was  entitled  to  ride  on  the  train  upon 
an  excbange  ticket,  which  it  was  the  duty  of  appellee  to  fur- 
nish him  when  he  demanded.  By  its  wrongful  refusal  to 
comply  with  the  agreement,  he  was  prevented  from  traveling 
on  this  train.  As  the  petition  sets  out  the  whole  transac- 
tion, the  plaintiff  may  recover  for  the  refusal  of  the  defend- 
ant to  issue  to  him  the  exchange  ticket  and  carry  him  on  the 
train,  the  measure  of  damages  being  the  time  he  thereby  lost, 
any  expense  he  thereby  incurred,  or  any  loss  that  he  thereby 
directly  sustained. 

Judgment  reversed,  and  cause  remanded,  with  directions 
to  grant  appellant  a  new  trial. 


RADLEY  V.   COLUMBIA  SOUTHERN  RY.  CO. 

(Supreme  Court  of  Oregon,  Feb.  8,  1904.) 

[75  Pac.   Rep.  212.] 

Who  Are  Passengers — Person  Riding  on  Freight  Train  Engine 
Invitation  of  Engineer  and  Knowledge  of  Conductor.* — Plaintiff 
desired  to  travel  on  a  freight  train  which  carried  passengers  in  a 
caboose,  and,  on  going  to  the  station  just  as  the  tram  was  about  to 
leave,  was  informed  by  the  station  agent  that  he  would  have  to  go 
some  distance  from  the  depot,  to  where  the  train  was  standing,  as 
it  would  not  stop  after  it  started.  After  plaintiff  reached  the  train, 
and  had  passed  the  engine  toward  the  caboose,  the  engineer  called 
to  him  to  get  on  the  engine,  as  he  could  not  wait  for  plaintiff  to  go 
the  caboose,  which  plaintiff  did.  Thereafter  plaintiff  was  injured  by 
jumping  from  the  train,  on  the  advice  of  the  fireman,  just  prior  to 
the  engineer's  running  the  engine  and  some  of  the  first  cars  off  the 
track  at  a  derailing  device.  Held,  that  the  engineer  had  no  authority 
to  accept  plaintiff  as  a  passenger  on  the  engine,  and  that  the  con- 
ductor's knowledge  that  plaintiff  was  riding  there,  without  objecting 
thereto,  did  not  entitle  plaintiff  to  the  rights  of  a  passenger. 

Same.* — Since  plaintiff  was  not  injured  at  the  station,  but  some 
distance  therefrom,  after  he  had  taken  passage  on  the  train,  he  did 

*As  to  who  are,  and  are  not,  passengers,  see  monograph,  20  Am. 
&  Eng.  R.  Cas.,  N.  S.,  129;  Birmingham  Ry.  &  Electric  Co.  v.  Mason 
(Ala.),  8  R.  R.  R.  305,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  305;  Citizens' 
St.  R.  Co.  V,  Jolly  (Ind.),  8  R.  R.  R.  175,  31  Am.  &  Eng.  R.  Cas., 
N.  S.,  175;  Greenfield  v.  Detroit  &  M.  Ry.  Co.  (Mich.),  8  R.  R.  R.  271, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  271  (person  riding  on  freight  train 
under  arrangement  with  conductor,  in  violation  of  rule  known  to 
both,  is  not  a  passenger);  Holcombe  v.  Southern  Ry.  Co.  (S.  Car.), 
8  R.  R.  R.  482,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  482  (prospective  passen- 
gers); Lake  St.  El.  R.  Co.  v.  Burgess  (111.),  7  R.  R.  R.  136,  30  Am. 
&  Eng.  R.  Cas.,  N.  S.,  136;  Mendenhall  v.  Atchison,  etc.,  R.  Co. 
(Kan.),  6  R.  R.  R.  685,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  685;  Fitzgibbon 
tr.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  6  R.  R.  R.  680,  29  Am.  &  Eng. 
R-  Cas.,  N.  S.,  680  (person  not  member  of  excursion  party  on  an 
excursion  train  believing  that  conductor  knew  he  was  not  a  member, 
but  had  a  right  to  accept  him  as  a  passenger);  Mendenhall  v.  Atchi- 
son, etc.,  R.  Co.  (Kan.),  6  R.  R.  R.  685,  29  Am.  &  Eng.  R.  Cas.,  N. 
S.,  685  (person  riding  by  permission  of  brakeman,  with  knowledge 
that  he  had  no  right  to  grant  such  permission,  not  a  passenger); 
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not  become  a  passenger  by  reason  of  the  fact  that  he  went  to  the 
station  on  the  morning  of  the  accident,  intending  to  take  passage  o» 
the  train,  and  was  diretted  by  defendant's  station  agent  where  to  go 


to  board  the  same. 


Haselton  t/.  Portsmouth,  K.  &  Y.  St.  Ry.  (N.  H.),  6  R.  R.  R.  705, 
29  Am.  &  Eng.  R.  Cas.,  N.  S.,  705  (person  walking  along  platform  tcK 
take  next  seat  in  street  car,  after  assisting  aged  companion  to  board 
car);  Mendenhall  v.  Atchison,  etc.,  R.  Co.  (Kan.),  6  R.  R.  R.  685, 
29  Am.  &  Eng.  R.  Cas.,  N.  S.,  68.5  (boy,  fifteen  years  old,  who  pays 
brakeman  of  passenger  train  to  be  carried  to  certain  point,  and  is. 
told  to  ride  on  platform  of  baggage  car,  to  get  off  at  all  stops,  and  to 
keep  out  of  sight,  and  who  follows  such  instructions,  is  not  a  passen- 
ger); Purple  t/.  Union  Pac.  R.  Co.  (C.  C.  A.),  3  R.  R.  R.  711,  2« 
Am.  &  Eng.  R.  Cas.,  N.  S.,  711  (alleged  passenger  on  freight  traia 
presumptively  a  trespasser);  Simmons  v.  Oregon  R.  Co.  (Ore.),  4 
R.  R.  R.  896,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  896  (employees  riding  free 
when  off  duty;  and  essentials  of  relationship);  Spence  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.  (Iowa),  3  R.  R.  R.  822,  26  Am.  &  Eng.  R.  Cas.,  N. 
S.,  822  (liability  for  injury  to  person  accepted  as  passenger  by  con- 
ductor having  apparent  authority);  Purple  v.  Union  Pac.  K.  Co. 
(C.  C.  A.),  3  R.  R.  R.  711,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  711  (one 
entering  train  with  understanding  with  conductor  not  to  pay  fare  a 
trespasser;  and  one  riding  on  train  prohibited  from  carrying  passen- 
gers a  trespasser);  Crawleigh  v,  (^alveston,  H.  &  S.  A.  Ry.  Co. 
(Tex.),  2  R.  R.  R.  630,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  630  (one,  who 
has  paid  his  fare  riding  on  freight  train  with  consent  of  conductor 
is  a  passenger);  Travelers'  Ins.  Co.  v,  Austin  (Ga.),  5  R.  R.  R.  433, 
28  Am,  &  Eng.  R.  Cas.,  N.  S.,  433  (paymaster  traveling  on  business 
of  his  office  not  a  passenger  within  meaning  of  accident  insurance 
policy);  Pittsburg,  (;.,  C.  &  St.  L.  Ry.  Co.  v.  Gray  (Ind.),  4  R.  R.  R. 
120,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  120  (person  on  platform  after 
alighting  from  train);  Simmons  v,  Oregon  R.  Co.  (Ore.),  4  R.  R.  R. 
896,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  896  (person  riding  on  freight 
trains);  Rathbone  v.  Oregon  R.  Co.  (Ore.),  1  R.  R.  R.  511,  24  ^m. 
&  Eng.  R.  Cas.,  N.  S.,  511  (person  riding  on  hand  car  by  invitation 
of  section  foreman  is  not  a  passenger);  Chicago  Terminal  Transfer 
R.  Co.  V,  Schmelling  (111.),  5  R.  R.  R.  298,  28  Am.  &  Eng,  R.  Cas., 
N.  S.,  298  (person  standing  on  narrow  space  after  alighting);  Chicago, 
R.  I.  &  P.  Rjr.  Co.  V.  Sattler  (Neb.),  3  R.  R.  R.  688,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  688  (right  of  passenger  to  leave  train  on  account  of 
business  or  curiosity);  Crawleigh  v.  Galveston,  H.  &  S.  A.  Ry.  Co. 
(Tex.),  2  R.  R.  R.  630,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  630  (when  a 
finding  that  deceased  was  not  a  passenger  is  properly  sustained); 
Chicago  Terminal  Transfer  Co.  v.  Kotoski  (111.),  5  R.  R.  R.  530, 
28  Am.  &  Eng.  R.  Cas.,  N.  S.,  530  (whether  person  intending  to 
become  a  passenger  was  a  trespasser  while  crossing  a  trestle,  by 
invitation  of  the  conductor,  in  order  to  reach  a  train,  was  a  question 
for  the  jury);  Lemery  v.  Great  Northern  Ry.  Co.  (Minn.),  21  Am, 
&  Eng.  R.  Cas.,  N.  S.,  257  (alighting  at  intermediate  station);  St. 
Louis  S.  W.  Ry.  Co.  v.  Harper  (Ark.),  21  Am.  &  Eng.  R.  Cas.,  N, 
S.,  77  (a  person  with  ticket  carelessly  entering  train  and  chargeable 
with  knowledge  that  it  will  not  stop  at  his  destination  is  a  passenger, 
within  meaning  of  Arkansas  statute  providing  for  recovery  of  dam- 
ages for  ejection  of  passenger  at  place  other  than  usual  stopping 
place);  Martin  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  23  Am.  &  Eng. 
R.  Cas.,  N.  S.,  170  (liability  for  injury  to  mail  agent,  sufficiency  of 
evidence  of  relationship);  Girton  v.  Lehigh  Valley  R.  Co.  (Pa.),  21 
Am.  &  Eng.  R.  Cas.,  N.  S.,  157  (passengers  crossing  track  to  depot 
is  not  a  trespasser);  Menaugh  v,  Bedford  Belt  Ry.  Co.  (Ind.),  23 
Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (person  on  freight  train,  sufficiency  of 
evidence  of  relationship) ;  Chicago  &  E.  I  R.  Co.  v.  Jennings  (111.), 
22  Am.  &  Eng.  R.  Cas.,  N.  S.,  127  (person  with  commutation  ticket 
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Contribatory  Negligence — Riding  on  Engine.t — ^Where  plaintiff 
took  passage  on  the  engine  of  a  freight  train,  which  carried  passen- 
gers, at  the  direction  of  the  engineer,  and  was  injured  by  the  derail- 
ment of  the  engine,  which  injury  would  not  have  occurred  if  he 
had  taken  passage  in  the  caboose  provided  for  passengers,  plaintiff, 
though  regarded  as  a  passenger,  was  guilty  of  contributory  negli** 
gence,  as  a  matter  of  law,  in  riding  on  the  engine,  and  was  tnerefore 
not  entitled  to  recover. 

Appeal  from  Circait  Court,  Sherman  County;  W.  L. 
Bradshaw,  Judge. 

Action  by  R.  M.  Radley  against  the  Columbia  Southern 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff* 
defendant  appeals.     Reversed. 

This  is    an  action  to  recover  damages  for  an   injury  the 
plaintiff  received  in  jumping  from  one  of  the  defendant's  lo- 
comotives upon  which  he  was  riding.     The  defendant  owns 
and  operates  a  railroad  from   Biggs  Station,  on  the  line  of 
the  Oregon  Railroad  &  Navigation   Company,  south  to  Sha- 
niko.     For  some  distance  out  of  Biggs  there  is  an  up  grade 
on  defendant's  road,  at  the  foot  of  which,  in  pursuance  of  the 
demand  of  the  Oregon   Railroad  &  Navigation  Company,  it 
bad  put  in  a  derailer  for  the  purpuse  of  derailing  a  runaway 
car  or  train,  and   preventing  a  collision  with  either  Oregon 
Railroad  &  Navigation  or  its  own  trains  on  the  line  or  in  the 
yard.     The  plaintiff  resides  at   Biggs.     On  the  day  before 
the  accident  he  went  on  some   business  to  Wasco,  the  first 
station  on  defendant's  road.     When  ready  to  return  home  in 
the  evening,  he  went  to  the  station  to  learn  whether  a  de- 
layed   freight  train,   which  carried  passengers,   was  going 
on  through,  and  there  met  the  conductor  of  the  train,  who 
told  him  that  it  would  not  go    until  morning,  and    that  he 
might  go  down  on  it  then,  provided  he  was  at  the  station  in 
time.     The  next  morning  the  plaintiff  purchased  some  provi- 
sions, and  had  them  delivered  at  the  station.     He  soon   after 
went  down  himself,  and  met  the  station  agent,  who  told  him 

crossing  tracks  in  street  to  take  train  is  not  a  passenger);  Baldwin 
V.  Grand  Trunk  Ry.  Co.  of  Canada  (Mich.),  23  Am.  &  Eng.  R.  Cas., 
N.  S.,  117  (whether  passenger  on  train  not  stopping  at  his  station  is 
a  trespasser);  Farley  v.  Cincinnati,  H.  &  D.  R.  Co.  (C.  C.  A.),  21 
Am.  &  Eng.  R.  Cas.,  N.  S.,  404  (whether  passenger  or  trespasser, 
question  depending  on  whether  mail  clerk,  boarded  car  at  proper 
place). 

tAs  to  the  contributory  negligence  of  passengers  in  riding  in  dan- 
gerous places,  see  Bainbridge  v.  Union  Traction  Co.  (Pa.),  8  R.  R. 
R.  774,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  774  (standing  on  running  board 
of  open  electric  street  car,  and  thrown  off  by  sudden  jerk);  Anderson 
V,  City  &  Suburban  Ry  Co.  (Ore,),  6  R.  R.  R.  763,  29  Am.  &  Eng. 
R.  Cas.,  N.  S.,  763  (riding  on  footboard  of  street  car);  Woodroffe 
r.  Roxborough,  C.  H.  &  N.  Ry.  Co.  (Pa.),  2  R.  R.  R.  186,  25  Am. 
8c  Eng.  R.  Cas.,  N.  S.,  186  (standing  on  side  steps  of  open  street 
car);  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Kelsey  (111.),  16  Am.  &  Eng. 
R.  (ias.,  N.  S.,  82  (contributory  negligence  of  passenger  riding  on 
step  of  crowded  car  was  for  jury);  Scheiber  v.  Chicago,  St.  Paul, 
etc.,  R.  Co.  (Minn.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  289  (injury  to 
passenger  on  steps  of  car  in  anticipation  of  stoppage) :  Burr  v.  Penn- 
sylvania R.  Co.  (N.  J.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  162  (leaving 
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that  his  things  had  been  pat  aboard  the  train,  and  that,  if  be 
desired  to  ride  thereon,  he  would  have  to  go  to  where  it  was 
standing,  some  three  or  four  hundred  feet  south  of  the  depot, 
as  it  would  not  or  could  not  stop  after  it  had  started.  The 
train  consisted  of  an  engine  and  tender,  15  loaded  cars,  and 
the  caboose.  The  plaintiff,  without  purchasing  a  ticket  or 
paying  his  fare,  started  up  the  track  to  get  on  the  caboose, 
but  before  he  reached  it  the  signal  to  start  had  been  given, 
and  after  he  had  gone  two  or  three  car  lengths  past  the  engine, 
the  engineer  called  out  to  him,  saying:.  ''Come,  get  on  here. 
I  haven't  time  to  wait.  We  want  to  start  right  out*' — when 
the  plaintiff  got  aboard  the  engine.  At  that  time  the  con- 
ductor was  on  the  top  of  the  train,  about  two-thirds  of  the 
way  back  to  the  rear,  but  he  did  not  say  anything,  and  there 
is  no  direct  evidence  that  he  saw  the  plaintiff,  or  knew  that 
he  got  aboard  the  engine.  The  plaintiff  rode  on  the  engine 
to  Biggs,  but  when  the  train  reached  the  derailing  switch 
it  was  not  stopped,  as  was  the  custom,  so  that  some  one 
could  go  forward  and  close  the  switch,  but,  as  we  must  as- 
sume from  the  verdict  of  the  jury,  through  the  negligence  and 
carelessness  of  the  defendant  and  its  servants,  the  engine  and 
the  first  three  cars  ran  off  the   track  and   onto  the  ties,  the 

seat  as  contributory  negligence);  Neville  z/.  St.  Louis,  etc.,  Ry.  Co. 
(Mo.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  196  (passenger  compelled  to 
sleep  on  top  of  stock  car  attempting  to  walk  from  one  car  to 
another);  Agulino  v.  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.),  14  Am. 
&  Eng.  R.  Cas.,  N.  S.,  314  (passenger  leaving  seat  not  guilty  of  con- 
tributory negligence  per  se);  Fisher  v.  West  Virginia  &  P.  R.  Co. 
(W.  Va.),  4  Am.  &  Eng.  R,  Cas.,  N.  S.,  86  (passenger  voluntarily- 
placing  himself  in  position  of  danger);  Aufdenberg  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.  (Mo.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  323;  Lane  v, 
Spokane  Falls  &  N.  Ry.  Co.  (Wash.;,  14  Am.  &  Eng.  R.  Cas.,  N.  8., 
436  (question  whether  a  passenger  standing  in  aisle  of  car  is  guilty 
of  contributory  negligence  is  for  juiy);  Nieboer  v.  Detroit  Electric 
Railway  (Mich.),  23  Am.  &  Eng.  R.  C5as.,  N.  S.,  93  (riding  on  bumper 
of  street  car);  Hassen  v.  Nassau  Elec.  R.  Co.  (N.  Y.),  12  Am.  & 
Eng.  R.  Cas.,  N.  S.,  1  (riding  on  running  board  of  street  car) ;  Chicago. 
etc.,  Ry.  Co.  v.  Bosworth  (U.  S.),  19  Am.  &  Eng.  R.  (Jas..  N.  S., 
080  (riding  on  top  of  car  will  not  prevent  recovery  for  recklessness 
and  willfulness);  Cleveland,  etc.,  R.  Co.  v.  Moneyhun  (Ind.),  5  Am. 
&  Eng.  R.  Cas.,  N.  S.,  682  (riding  upon  steps  of  car^;  Walker  v. 
Green  (Kan.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  366  (snipper  riding 
unnecessarily  in  freight  car  by  permission  of  trainmen);  Mewethy 
V.  Detroit,  G.  R.  &  W.  Co.  (Mich.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.. 
691  (sleeping  in  exposed  situation  where  breach  of  contract  to 
carry);  Pray  v.  Omaha  St.  R.  Co.  (Neb.),  2  Am.  &  Eng.  R.  Cas., 
N.  §.,  299  (standing  on  steps  of  crowded  street  car);  Trumbull  v. 
Erickson  (C.  C.  A.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  93  (yielding  seat 
to  infirm  passenger  not  contributory  negligence);  Bard  v,  Pennsyl- 
vania, etc.,  R.  Co.  (Pa.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  717  (riding  on 
bumper  of  street  car);  Consolidated  Traction  Co.  v,  Thalheimer  (N. 
J.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  858  (whether  contributory  negli- 
gence to  go  to  a  door  of  car  while  it  is  in 'motion  for  the  purpose  of 
being  ready  to  alight);  Hassen  v.  Nassau  Elec.  R.  Co.  (N.  Y.),  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (riding  on  running  board,  contributory 
negligence);  Whalen  v.  Consolidated  Traction  Co.  (N.  J.),  11  Am. 
&  Eng.  R.  Cas.,  N.  S.,  207  (riding  on  step);  St.  Louis,  I,  M.  &  S. 
Ry.  Co.  V.  Leftwich  (C.  C.  A.),  6  R.  R.  R.  86,  29  Am.  &  Eng.  R.  Cas., 
N.  S.,  86  (riding  in  place  not  designed  for  passengers). 
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caboose  and  the  other  cars  remaining  on  the  track.  When 
it  was  apparent  that  the  engine  was  going  into  the  open 
switch,  the  plaintiff,  in  response  to  a  suggestion  from  the 
fireman,  leaped  to  the  ground,  breaking  bis  leg,  for  which 
injury  he  seeks  to  recover  in  this  case.  His  action  is  based 
upon  allegations  that  he  was  a  passenger,  and  that  the  acci- 
dent occurred  on  account  of  the  carelessness  of  the  defendant. 
The  defense  is  that  he  was  not  a  passenger,  but  a  trespasser, 
and  that  the  accident  was  due  to  his  contributory  negligence 
in  riding  at  an  exposed  and  unusual  place  on  the  train.  He 
had  a  verdict  and  judgment  in  the  court  below,  and  the  de- 
fendant appeals. 

Wallace  McCamant,  for  appellant. 
W.  H.  Wilson,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  There  were  many  points 
discussed  by  counsel  at  the  argument  and  in  the  briefs,  but 
the  controversy  centers  around  the  question  as  to  whether 
the  plaintiff  was  a  passenger  at  the  time  of  the  accident,  and 
entitled  to  the  rights  and  protection  of  such,  and,  if  so, 
whether  he  is  guilty  of  such  contributory  negligence  in  riding 
on  the  engine  as  will  bar  a  recovery.  There  is  no  contention 
that  he  was  a  passenger  because  of  anything  said  or  done 
by  the  engineer.  It  is  admitted  by  the  plaintiff  that  the 
engineer  had  no  authority  to  bind  the  defendant  by  inviting 
plaintiff  to  ride  on  his  engine,  or  to  create  the  relation  of 
passenger  and  carrier  between  him  and  defendant.  It  is 
argued,  however,  that  plaintiff  was  a  passenger,  because 
(i)  he  was  riding  on  the  engine  with  the  knowledge  of,  and 
without  objection  from,  the  conductor;  and  (2)  he  went  to 
the  station  on  the  morning  of  the  accident,  intending  to  take 
passage  on  the  train,  and  was  directed  by  the  station  agent 
of  the  defendant  where  to  go  to  board  the  train.  There  is 
no  pretense  that  the  plaintiff  was  on  the  engine  by  the 
express  invitation,  direction,  or  permission  of  the  conductor. 
It  is  only  sought  to  infer  from  the  testimony  and  surrounding 
circumstances  that  the  conductor  probably  knew  that  he  was 
aboard  the  engine,  although  such  an  inference  is  hardly  war- 
ranted by  the  testimony.  But  even  if  the  conductor  had 
knowledge  of  the  fact,  it  was  not  sufficient  to  make  him  a 
passenger.  The  train  was  about  to  start  at  the  time  the 
plaintiff  boarded  the  engine;  the  signal  had  already  been 
given;  and  it  was  not  the  duty  of  the  conductor  to  delay  the 
departure  of  the  train,  or  to  stop  it  after  it  had  started,  before 
reaching  the  next  station,  to  put  the  plaintiff  off,  in  order  to 
prevent  him  from  becoming  a  passenger.  Downey  v.  Rail- 
way Company,  28  W.  Va.  732;  Atchison,  etc.,  R.  Co.  v. 
Headland,  18  Colo.  477,  33  Pac.  185,  20 L.  R.  A.  822.  Again, 
the  company  had  provided  a  car  attached  to  the  train  for  the 
carriage  of  passengers,  and  the  plaintiff  had  knowledge  of 
that  fact.    The  mere  silent  acquiescence  of  the  conductor  in 
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his  riding  on  an  engfine  would  therefore  not  make  him  a  pas- 
senger. 4  Elliott,  Railroads,  §  1580;  Virginia  Midland  R. 
Co.  V.  Roach,  83  Va.  375,  5  S,  E.  175.  A  conductor,  of 
course,  has  charge  of  the  train,  and  has  authority  to  assign 
passengers  to  cars  and  seats.  Ordinarily,  if  he  directs  a  pas* 
senger  to  take  a  certain  place  on  the  train,  the  passenger 
may  obey  him  without  losing  his  status  as  a  passenger,  or 
being  guilty  of  contributory  negligence,  as  a  matter  of  law, 
unless,  perhaps,  the  place  is  so  obviously  unsafe  and  danger- 
ous that  no  reasonably  prudent  person  would  consent  to 
occupy  it,  even  if  directed  to  do  so.  But  a  conductor's  mere 
knowledge  that  a  person  is  riding  at  an  unsuitable  or  exposed 
place  on  the  train,  or  one  he  knows  is  not  designed  for  carry- 
ing passengers,  does  not  make  the  person  a  passenger,  or 
charge  the  carrier  with  that  high  degree  of  care  toward  him 
which  it  owes  to  one  whom  'it  has  accepted  and  agreed  to 
transport  as  a  passenger.  Where  one  has,  by  entering  a  car 
provided  by  a  railway  company  for  that  purpose,  become  in 
fact  a  passenger,  he  perhaps  does  not  lose  such  status  by 
assuming  a  dangerous  position  on  the  train,  assigned  him 
by  the  direction  or  consent  of  the  employees  in  charge  thereof, 
although  under  sach  circumstances  he  may  even  be  guilty 
in  some  instances  of  such  contributory  negligence  as  would 
preclude  a  recoverv.  3  Thompson,  Negligence,  §  2671; 
Brown  v.  Scarboro  (Ala.)  12  South.  289;  Willmot  v.  Corri- 
gan  Consolidated  St.  Ry.  Co.  (Mo.  Sup.)  17  S.  W.  490;  Lake 
Shore  &  Michigan  Southern  Ry.  Co.  v.  Brown,  123  111.  162, 
14  N.  E.  197,  5  Am.  St.  Rep.  sro;  Indianapolis,  etc.,  Ry.  Co. 
V.  Horst,  93  U.  S.  291,  23  L.  Ed.  898.  Before  this  principle 
can  apply,  however,  he  must  first  become  a  passenger,  and 
he  does  not  assume  that  relationship  by  voluntarily  board- 
ing an  engine,  which  is  obviously  not  designed  for  the  car- 
riage of  passengers.  McGucken  v.  Western  N.  Y.  &  P.  R.  Co., 
77  Hun,  69,  28  N.  Y.  Supp.  298;  Virginia  Midland  R.  Co.  v. 
Roach,  supra;  Robertson  v.  New  York  &  Erie  R.  Co.,  22 
Barb.  91.  The  plaintiff,  therefore,  did  not  become  a  pas- 
senger by  riding  on  the  engine  with  the  silent  acquiescence 
of,  and  without  objection  from,  the  conductor,  even  if  the 
evidence  is  sufficient  to  sustain  his  position  on  this  point. 

Nor  did  he  become  a  passenger  on  the  train  because  he 
went  to  the  station  for  that  purpose.  Where  one  goes  to  a 
railway  station  at  a  reasonable  time  before  the  departure 
of  a  train  for  the  purpose  of  traveling  thereon,  he  may  be 
regarded  as  a  passenger  in  so  far  as  it  may  relate  to  an  injury 
received  through  the  negligence  or  carelessness  of  the  com- 
pany while  in  or  about  the  station  or  attempting  to  board 
the  train.  Allender  v.  Chicago,  Rock  Island  &  Pacific  R. 
Co.,  37  Iowa,  264;  Grimes  v.  Pennsylvania  Company  (C.  C.) 
36  Fed.  72;  Warren  v.  FitchburgR.  Co.,  8  Allen,  227,  85  Am. 
Dec.  700;  Exton  v.  Central  R.  Co.,  62  N.  J.  Law,  7,  42  Atl. 
486.     The  plaintifi,  however,  was  not  injured  at  the  station^ 
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bot  while  riding  on  the  train  eight  or  ten  miles  distant  there- 
irom;  and  the  duty  of  the  company  to  him   must  be  deter- 
mined by  the  relation  he  bore  to  it  on  the  train,  and  not  while 
he  was  at  the  station.     One  does  not  become  a  passenger  on 
a  railway  train  until  be  has  come  under  the  charge  of  the 
carrier  by  boarding,  or  attempting  to  board,  at  its  invitation, 
a  car  thereof  used  or  held  out  by  it  for  the  transportation 
of  passengers.     The  relation  of  passenger  and  carrier  is  one 
of  contract,   and  requires  the  assent  of  both   parties.     To 
become  a  passenger,  one  must  put  himself  in  charge  of  the 
carrier,  with  the   bona  fide  intention  of  being  carried,  and 
the  carrier  must  receive  and  accept  him  as  such.     4  Elliott, 
Railroads,  §  1579;  5  Am.  &  Eng.   Ency.  Law  (2d  Ed.)  488; 
Webster  V.  Fitchburg  R.  Co.,  161  Mass.  298,   37   N.  E.    165, 
24  L.  R.  a.  521;  Illinois  Central  R.  Co.  v.  O'Keefe,  168  111. 
IIS,  48  N.  E.  294,  39  L.  R.   A.  148,  61  Am.  St.  Rep.  68.     Of 
course,  there  is  hardly  ever  any  formal  act  by  the  passenger 
in  putting  himself  in  the  care  of  the  carrier,  or  by  the  carrier 
in  accepting  him  as  a  passenger,  but  these  relations  are  com- 
monly implied  from  the  circumstances.     The  railway  com- 
pany holds  itself  out  as  ready  to  receive  as    passengers  all 
who  are  willing  to  be  governed  by  its  rules  and  regulations, 
and  who  present  themselves  at  a  proper  place,   at  a  proper 
time,  and  in  a  proper  manner.     By  providing  certain  cars 
attached  to  a  train  for  the  carrying  of  passengers,  the  com- 
pany impliedly  invites  all  persons  desiring  to  be  transported 
to  enter  such  cars,  and  one  who  accepts  such  invitation   in 
good  faith  becomes  a  passenger  without  any  further  act  on 
the  part  of  the  company.     The  providing  of  such  cars,  how- 
ever, manifests  an  intention  on  the  part  of  the  company  not 
to  accept  a  person  as  a  passenger  who  in  boarding  the  train 
voluntarily  enters  one  of  its  cars  or  vehicles    which  is  ob- 
vionsly    not  intended    for  the  carriage  of  passengers,  even 
thoufirh  he  may  have  been  at  the  station  for  the  purpose  of 
traveling  on  the  train,  and  has  a  ticket  entitling  him  to  ride. 
The  relation  of  passenger  and  carrier  can  only  begin  when 
the  passenger  puts  himself  in  charge  of  the  carrier  for  the 
purpose  of  being  transported  on  the  train.     It  is  not  enough 
that  he  may  have  a  ticket,  or  may  have  an  immediate  inten- 
tion to  become  a  passenger.     He  is  not  such,  so  far  as  the 
act   of  carriage  is  concerned,  until  he  actually  puts  himself 
under  the  charge  of  the  company  by  entering  a  car  provided 
by  it  for  the  purpose.     Thus,  in  Illinois  Central  R.  Co.  v. 
O'Keefe,  supra,  the  deceased,  who  had  transportation  enti- 
tling him  to  ride  on  the  train,  got  upon  the  front  platform  of 
the  baggage  car  after  the  train  had  started  from  the  station, 
and  while  riding  there  was  killed  by  a  collision  with  a  freight 
train.     The  conductor  and  engineer  saw  him  climb  on  the 
front  platform,  but  did  not  see  him  afterward.     The  court 
held  that  he  was  not  a  passenger,  because  he  was  riding  in  a 
place  not  provided  by  the  company  for   the    carriage  of 
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passeofifers.     In  the  course  of  the  opinion  it  is  said:  '^It  was 
also  necessary  for  the  plaintiff  to  prove  that  the  relation  of 
passenger  and  carrier  existed  between  the  deceased  and  the 
defendant.     This  relation  which  was  claimed  to  exist  is  a 
contract  relation.     A  railroad    company  holds  itself  out  as 
ready  to  receive  and  carry,  and  is  bound  to  receive  and  carry* 
all  passengers  who  offer  themselves  as  such  at  the  places  pro- 
vided for  taking  passage  on  its  trains,  and  who  take  such 
passage  in  the  cars  provided  for  passengers.     When  one  so 
presents  himself,  the  contract  relation  under    which  he  ac- 
quires the  rights  of  a  passenger  may  be  either  express,  or 
may  be  implied   from  the  circumstances.     If  a   person  goes 
upon  cars  provided  by  the  railroad   company  for  the  trans- 
portation of  passengers,  with  the  purpose  of  carriage  as  a 
passenger,  with  the  consent,  express  or  implied,  of  the  rail- 
road company,  he  is  presumptively  a    passenger.     *    *     * 
Both  parties  must  enter  into  and  be  bound  by  the  contract. 
The  passenger  may  do  this  by  putting  himself  into  the  care 
of  the  railroad  company  to  be  transported,  and  the  company 
does  it  by  expressly  or  impliedly  receiving  him  and  accepting 
him  as  a  passenger.     The  acceptance  of  the  passenger  need 
not  be  direct  or  express,  but  there  must  be  something  from 
which  it  may  be    fairly  implied.     One  does  not  become  a 
passenger  until  he  has  put  himself  in   charge  of  the  carrier, 
and  has  been  expressly  or  impliedly  received  as  such  by  the 
carrier." 

Again,  in  M.,  K.  &  T.  Ry.  Co.  v.  Williams,  91  Tex.  255,  42 
S.  W.  85s,  the  plaintiff  desiring  to  return  to  his  home,  got 
on  the  front  platform  of  a  passenger  train  at  one  of  the  sta- 
tions, because  he  did  not  have  time  to  get  on  elsewhere.  He 
had  money  with  which  to  pay  his  fare,  and  intended  to  do 
so,  but  had  no  ticket.  After  the  train  started  the  fireman 
began  throwing  water  on  him  from  a  hose,  and  continued 
doing  so  until  he  jumped  off  the  train  and  was  injured.  It 
was  held  that  he  was  not  a  passenger,  and  could  not  recover* 
because  he  did  not  take  passage  on  that  part  of  the  train 
provided  by  the  company  for  carrying  passengers.  The 
court,  after  discussing  what  constitutes  a  passenger,  and  say- 
ing that,  in  order  to  raise  the  implied  contract,  the  party 
desiring  to  be  carried  by  the  railroad  company  must  take 
passage  on  that  part  of  the  train  provided  by  it  for  carrying 
passengers,  say:  '^Notwithstanding  the  statute  permits  the 
payment  of  fares  upon  the  train,  we  think  it  a  reasonable 
regulation  for  the  company  to  make  that  it  should  establish 
places  at  which  to  receive  its  passengers,  and  designate 
coaches  for  them  to  ride  in.  It  is  proper  that  the  carrier 
should  be  notified  of  the  presence  of  all  persons  claiming  the 
protection  of  passengers;  otherwise  it  would  be  unable  to 
distinguish  between  such  persons  and  those  who  might  be 
trespassers,  where  they  enter  portions  of  the  train  not  used  for 
the  carriage  of  passengers.     By  this  rule  the  rights  of  a  car- 
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rier  and  a  passenger  woald  be  alike  gaarded,  while,  on  the 
other  hand,  if  the  person  seeking  passage  on  the  train  were 
permitted  to  board  any  part  of  the  train,  as  expressed  in 
the  instruction,  the  carrier  would  be  placed  under  the  highest 
obligation  to  one  with  whom  it  did  not  know  it  sustained 
the  relation  of  carrier  to  passenger."  In  Chicago  &  Erie  R. 
Co.  V.  Field,  ^  Ind.  App.  172,  34  N.  E.  406,  52  Am.  St.  Rep. 
444,  the  plaintiff  was  at  the  station  on  defendant's  road,  and 
desired  to  go  to  another  station.  When  the  train  stopped, 
he  boarded  the  front  platform  of  the  express  car.  After  the 
train  started,  a  brakeman  appeared,  inquired  where  he  was 
going,  and  demanded  his  fare,  which  was  paid  in  full.  He 
rode  on  the  platform  until  a  short  distance  from  his  destina- 
tion, when  he  was  discovered  by  the  conductor  and  expelled 
from  the  train.  In  an  action  against  the  company  for  breach 
of  contract,  the  court  held  that  plaintiff  was  not  a  passenger, 
but  a  trespasser,  and  that  the  payment  of  fare  to  the  brake- 
man  created  no  contractual  relation  between  plaintiff  and 
defendant,  because  it  was  paid  at  a  place  and  upon  a  vehicle 
not  set  apart  for  passengers.  In  Merrill  v.  Eastern  Railroad, 
139  Mass.  238,  I  N.  E.  548,  52  Am.  Rep.  705,  the  plaintiff's 
intestate  had  been  traveling  on  an  engine,  but  got  off  at  one 
of  the  stations,  and  after  the  conductor  had  called  ^'All 
aboard,"  and  the  train  had  started,  got  on  the  front  platform 
of  the  first  car,  and  when  the  train  had  gone  a  short  distance 
he  fell  off  and  was  killed.  The  court  held  that  he  did  not 
become  a  passenger  by  riding  on  the  engine,  because  it  was 
a  place  which  every  one  knows  is  not  intended  for  passen- 
gers, bat,  assuming  that  his  status  on  the  engine  did  not  give 
character  to  his  subsequent  relation  to  the  company,  and  that 
he  was  in  the  same  position  at  the  time  of  the  accident  as  if 
he  had  attempted  to  get  on  the  train  at  the  station  for  the 
first  time,  he  was  still  not  a  passenger,  because  outside  of 
any  implied  invitation  of  the  company,  and  was  riding  at 
an  improper  place  on  the  train.  Other  cases  might  be  re- 
ferred to  to  the  same  efiect,  but  these  are  sufficient  for  the 
purpose.  In  each  of  them  the  injured  party  attempted  to 
board  the  train  at  the  station,  and  was  therefore,  perhaps,  a 
passenger,  in  the  sense  that,  if  he  had  been  injured  at  the 
station  by  the  neglijfence  of  the  defendant,  he  could  have 
recovered;  but  his  rfght  to  recover  for  any  injury  received 
while  riding  on  the  train  was  made  to  depend  upon  whether 
the  company  had  accepted  and  agreed  to  carry  him  as  a  pas- 
senger thereon.  There  is  no  suggestion  in  any  of  the  cases 
that  his  right  to  ride  on  the  engineer  other  exposed  place 
on  the  train  was  affected  in  any  way  by  the  fact  that  he  went  to 
the  station  intending  to  take  passage  on  the  train.  Going 
to  a  railway  station  for  such  purpose  only  indicates  a  design 
to  enter  into  the  relation  of  passenger  and  carrier,  but  it  does 
not  create  it  so  far  as  it  may  relate  to  the  contract  of  car- 
riage.   All  the  authorities  concur  that,  in  order  to  entitle  a 
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person  to  the  rights  of  a  passenger,  he  must  intend  to  ride  in  a 
proper  place  on  the  train.  ''Every  person  being  carried  upon 
a  public  conveyance  usually  employed  in  the  carriage  of  pas- 
sengers/' says  Mr.  Hutchinson,  ''is  presumed  to  be  lawfully 
upon  it  as  a  passenger.  But  if  a  person,  by  his  own  solicita- 
tion or  by  his  own  consent,  is  carried  upon  a  vehicle  or  con- 
veyance which  is  not  used  for  the  purpose  of  passenger 
carriage,  and  this  be  known  to  him,  there  can  be  no  such 
presumption,  although  the  owner  may  be  a  common  carrier 
of  passengers  by  other  and  different  means  of  conveyance." 
Hutchinson,  Carriers,  §  554.  A  railway  company  owes  to  its 
passengers  the  highest  possible  degree  of  skill  in  transporting 
them,  and  in  the  management  and  operation  of  the  train» 
and  is  liable  for  slight  negligence.  Therefore,  as  said  by 
the  Supreme  Court  of  Illinois  in  Chicago  &  Eastern  Illinois 
R.  Co.  v.  Jennings.  190  111.  478,  60  N.  E.  818,  54  L.  R.  A.  827, 
"it  seems  plain  that  the  circumstances  must  be  such  that  the 
company  will  understand  that  such  a  person  is  a  passenger 
in  its  care,  and  entitled  to  its  protection.  The  company 
certainly  has  a  right  to  know  that  the  relation  and  duty  exist, 
and  the  passenger  must  be  at  some  place  provided  by  the 
company  for  passengers,  cr  some  place  occupied  or  used  by 
them  in  waiting  for  or  getting  on  or  ofi  trains.  Whenever  a 
person  goes  into  such  a  place  with  the  intention  of  taking 
passage,  he  may  fairly  expect  that  the  company  will  under- 
stand that  he  is  a  passenger  and  protect  him.  If  he  could  be 
a  passenger  before  reaching  such  a  place,  there  would  be  no 
limit  or  place  where  it  could  be  said  that  he  became  a  pas- 
senger.'' Or,  as  expressed  by  the  Supreme  Court  of  Virginia 
Jammison  v.  Chesapeake,  etc.,  R.  Co.,  92  Va.  327,  23  S.  E. 
758,  53  Am.  St.  Rep.  813:  "Railroad  corporations  owe  a 
high  degree  of  duty  to  their  passengers.  They  must  do  all 
for  their  safety  that  human  skill  and  foresight  may  suggest, 
and  are  responsible  for  any — even  the  slightest — neglect;  but, 
that  the  passenger  may  hold  the  company  to  this  high  degree 
of  responsibility,  it  is  incumbent  upon  him  to  occupy  the 
position  upon  the  train  assigned  to  passenger's,  and  if  he 
voluntarily  assumes  a  position  of  peril,  and  injury  results  from 
it,  he  cannot  recover."  The  plaintiff,  having  voluntarily 
entered  a  car  on  the  train  of  the  defendant  which  was  ob- 
viously not  intended  for  the  carriage  of  passengers,  and  which 
he  must  have  known,  and  did  know  was  designed  exclusively 
for  the  employees  of  the  railway  company,  was  not,  in  our 
opinion,  a  passenger,  and  is  not  entitled  to  recover  for  that 
reason. 

But,  if  we  are  mistaken,  and  under  any  possible  view  he  is 
to  be  regarded  as  a  passenger  at  the  time  of  the  accident,  he 
was  guilty  of  such  contributory  negligence,  as  a  matter  of 
law,  in  riding  in  the  engine,  as  would  bar  a  recovery.  A 
railway  locomotive  is  not  a  place  intended  for  the  carriage  of 
passengers,   and  an  adult  person  who  is  injured    in  conse^ 
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qaence  of  riding  thereon,  even  with  the  silent  acqaiescence  of 
the  conductor  or  the  direction  of  the  engineer,  cannot  re- 
cover, where  he  would  not  have  been  injured   if  he  had  been 
in  his  proper  place  on  the  train.     5  Am.  &  Eng.  Ency.  Law 
<2dEd.)674;  3  Thompson,   Negligence,   2943;  Beach,  Con. 
Negligence,  154;  i  Feter,  Carriers  §  175.     The  engineer  has 
no  authority  to  bind  the  company  by  accepting  him  as  a  pas* 
Sanger  on  his  engine,  and  the  mere  consent  of  a  conductor 
will  not  justify  a  passenger  in  occupying  a  place  of  obvious 
danger,  not  designed  or  intended  for  the  use  of    passengers. 
Thus,  as  said  by   Mr.  Wood:    ''Where  a  person  voluntarily 
and  unnecessarily  puts  himself  in  a  position  of  danger,  he 
cannot  excuse  the  act  because  he  was  permitted  to  do  so  by 
the  company's  agents,  in  direct  violation  of  their    rule." 
Wood,  Railway  Law,  p.  1109,  §  304.     Again,  on  page   1083, 
§  301,  the  same  author  says:    ''The  presumption  of  law  is 
that  persons  riding  upon  trains  of  a  railroad  carrier  which 
are  palpably  not  designed  for  the  transportation  of  persons 
are  not  lawfully  there,  and,  if  Ihey  are  permitted  to  be  there 
by  the  consent  of  the  carrier's  employees,  the  presumption 
is  against  the  authority  of  the  employees  to  bind  the  carrier 
by  such  consent."     In  Hickey  v.  Boston  &  Lowell  R.  Co.,  14 
Allen,  429,  the  court  use  the  following  language:    "If  suffi- 
cient and  suitable  provisions  be  made  within  the  car  for  all 
passengers,  the  managers  of  the  train  are  not  under  obliga- 
tions to  restrict  them  to  their  proper  places,  nor  to  prevent 
them  from  acts  of  imprudence.     If  they  voluntarily   take 
exposed  positions,  with  no  occasion  therefor,  nor  inducement 
thereto,  caused  by  the  managers  of  the  road,  except  a  bare  • 
license  by  noninterference  or  express  permission  of  the  con- 
ductor, they  take  the  special  risks  of  that  position  upon  them- 
selves."    In  S.  L.  S.   W.  R.   Co.  v.  Rice,  9  Tex.  Civ.   App. 
509,  29  S.  W.  525,  the  plaintiff  at  the  time  of  the  accident  was 
riding  on  the  top  of  the  caboose  with  the  assent  of  the  con- 
ductor, because,  as  he  contended,  the  car  was  so  crowded  that 
there  was  no  room  inside.     The  court  held  that  there  being 
no  room  inside  the  car  would  not  justify  the  plaintiff  in  tak- 
ing a  position  of    obvious  danger  by  riding  at  a  place  not 
designed  by  the  company  for  the  use  of  passengers,  nor  would 
the  consent  of  the*  conductor  relieve  him  from   using  that 
degree  of  care  that  a  person  of  ordinary  prudence  would  ex- 
ercise.    In  Texas  &  Pacific  Ry.   Co.  v.    Boyd,  6  Tex.   Civ. 
App.  20s,  24  S.  W.  1086,  a  passenger  who  was  riding   on  the 
engine  was  injured  in  a  collision;  and  it  was  held,  in  effect, 
that  by  voluntarily  taking  a  place  upon  the  train  more  haz- 
ardous than  that  provided  by  the  carrier  for  passengers,  when 
such  hazard  was  Icnown,  or  might  have  been  known  by  th& 
use  of  ordinary  care,  he  thereby  assumed  the  risks  of  the 
increased  danger,  and  could  not  recover  for  an  injury  received 
while  so  riding  which  would  not  have  been  received  if  he  had 
been  at  a  proper  place  on  the  train.     In  Sanders  v.  Chicago^ 
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Rock  Island  &  Pacific  R.  Co.,  lo  Okl.  325,  61   Pac.  1075,  the 
plaintiff  went  to  the  railway  station,  and    purchased  from 
defendant's  asfent  a  ticket  entitling  him  to  ride  on  a  train  then 
standing  at  the  station.     Before  he  could  get  on  the  train, 
however,  the  vestibule  door  was  closed  and  locked;  and,  as 
he  was  unable  to  get  the  door  open,    he  concluded  to  ride 
on  the  step,  which  he  did  for  a  time,  and  then  fell  oS  and 
was  injured.     It  was  held  that  he  was  guilty  of  contributory 
negligence,  and  could  not  recover,  although  it  would  seem 
that  he  was  compelled  to  ride  on  the  step  or  wait  for  another 
train.     In  Railroad  Company  v.   Jones,  95  U.  S.   439,  24  L. 
Ed.  506,  the  plaintifi,  an  employee  of  the  defendant,  wbom» 
with   other  employees,  it  was  accustomed   to  carry  to  and 
from  his  work,  was  told  by  the  person  in  charge  of  the  train 
that  they  were  about  to  start,  and  to  ''jump  on  anywhere,'* 
and  climbed  upon  the  pilot  of  the  locomotive,  and  rode  there 
until  he  was  injured.     The  court  held  that  he  was  guilty  of 
such  negligence  as  would  preclude  a  recovery,   Mr.  Justice 
Swayne  saying:    ''There  was  room  for  him  in  the  box  car. 
He  should  have  taken  his  place  there.     He  could  have  gone 
into  the  box  car  in  as  little,  if  not  less,  time  than   it  took  to 
climb  to  the  pilot.     The  knowledge,  assent,   or  direction   of 
the  company's  agents  as  to  what  he  did  is  immaterial.     If 
told  to  get  on  anywhere,  that  the  train  was  late,  and  that  he 
must  hurry,  this  was  no  justification  for  taking  such  a  risk. 
As  well   might  he  have  obeyed   a  suggestion    to  ride  on  the 
cowcatcher,  or  put  himself  on  the  track  before  the  advancing 
wheels  of  the  locomotive.     The  company,  though   bound  to 
•  a  high  degree  of  care,  did  not  insure  his  safety.     He  was  not 
an  infant  nor  non  compos.     The  liability  of  the  company 
was  conditioned  upon  the  exercise  of  reasonable  and  proper 
care  and  caution  on  his  part.     Without  the  latter,  the  former 
could  not  arise.''     These  authorities  all  go  to  the  effect  that 
when  a  passenger  assumes  a  place  of  obvious  danger  on  a 
railway  train,  not  intended  by  the  carrier  for   passengers,  he 
assumes  the  increased  risk  caused  thereby.     But  it  is  argued 
that  this  rule  can   only  apply  to  persons  who  voluntarily 
ride  at  exposed  and  dangerous  places,  and  that  the  plaintiff 
was  not  so  riding  on  the  engine,  but  was  in  some  way  cdm- 
pelled  to  do  so,  and  therefore  the  doctrine  has  no  applica- 
tion to  him.     There  is,  however,  no  evidence  showing  or 
tending  to  show  that  the  plaintiff  was  compelled  or  required  to 
ride  on  the  engine  by  any  one  having  authority  to  act  for  the 
defendant.     He  came  to  the  station  late,  and  was  told  by  the 
engineer  that  the  train  was  about  to   start,  and   to   get  on 
the  engine.     But  the  engineer  could   not   thereby  bind  the 
defendant,  or  require  the  plaintiff  to  ride  'at   any   particular 
place.     The  conductor  was  in  charge  of  the  train,  and  there  is 
no  pretense  that  he  ordered  or  directed  the  plaintifi  to  get  on 
the    engine,    or  even   that  he    knew,    unless  through   the 
merest  possible  inference,  that  the  plaintiff  was  riding  there^ 
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Qotil  the  accident  occurred.  If  the  plaintiff  had  got  on  the 
engine  by  the  command  or  direction  of  the  conductor^  a 
diflerent  question  would  be  presented.  As  it  is,  however, 
his  act  was  purely  voluntary;  and  therefore  there  is  no 
ground,  as  we  view  the  record,  for  the  position  that  his 
riding  there  was  compulsory.  If  he  had  been  riding  in  the 
caboose  at  the  time  of  the  accident,  he  would  have  been  a 
passenger,  because  in  a  place  provided  by  the  railway  com- 
pany for  the  carriage  of  passengers,  and,  if  injured  by  the 
negligence  of  the  defendant,  would  have  had  a  cause  of  action 
against  it.  But,  as  he  was  voluntarily  on  the  engine,  and 
would  not  have  been  injured  if  he  had  been  at  a  proper  place 
on  the  train,  the  defendant  is  not  liable.  Indianapolis  v. 
Horst,  93  U.  S.  291,  23  L.  Ed.  898,  and  Lake  Shore,  etc., 
Ry.  Co.  V.  Brown,  123  111.  162,  14  N.  E.  197,  5  Am.  St.  Rep. 
510,  are  not  in  any  way  parallel  cases.  In  each  of  them  the 
injored  party  was  being  carried  by  the  company  under  a  con- 
tract, and  at  the  time  of  the  accident  was  riding  at  the  place 
on  the  train  provided  by  the  defendant  for  his  carriage,  while 
here  the  plaintiff  was  riding  in  a  car  obviously  not  designed 
for  the  carriage  of  passengers,  although  a  car  for  that  pur- 
pose was,  to  his  knowledge,  attached  to  the  train.  In  the 
two  cases  referred  to  the  injured  parties  were  riding  where 
the  company  intended  them  to  ride,  while  here  the  plaintiff 
was  riding  at  a  place  where  he  knew  the  company  did  not 
intend  passengers  to  ride. 

It  follows  from  these  views  that  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  proper,  not  inconsistent  with 
this  opinion. 


HAMPTON  V.  NORFOLK  &  W.  RY.  CO. 

FIDELITY.  INS.,  TRUST  &  SAFE  DEPOSIT  CO.  ct  al.  v,  NOR- 

FOLK  &  W.  R.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit,  February  2,  1904.) 

[127  Fed.  Rep.  662.] 

Railroads — Foreclosure  Suit — ^Preferential  Debts.'*' — A  judgment 
obtained  against  a  railroad  company,  after  its  property  has  been 
placed  in  the  hands  of  receivers  in  a  suit  to  foreclose  a  mortgage 
thereon,  for  a  tort  committed  prior  to  the  receivership,  is  not  entitled 
to  priority  of  payment  over  the  mortgage  debt  from  the  earnings  of 
the  receivership. 

Same— North  Carolina  Statute— Judgments  for  Torts.— Code  N. 
C.  §  1255,  which  provides  that  the  giving  of  a  mortgage  by  a  corpora- 
tion shall  not  exempt  its  property  or  earnings  form  execution  for 
the  satisfaction  of  a  judgment  rendered  by  a  court  of  the  state 
against  the   corporation  for  a  tort  does  not  apply  to  a  judgment 

*See  foot-note  appended  to  Veatch  v.  American  Loan  &  Trust  Co. 
(C.  C.  A.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  795;  note  4  Am.  &  Eng. 
K.  Cas.,  N.  S.,  173;  note  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  336. 
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against  a  lessee  of  a  railroad  so  as  to  render  it  a  lien  on  the  property 
superior  to  a  mortgage  given  by  the  lessor  prior  to  the  lease,  nor 
does  it  give  the  judgment  creditor  any  right  to  payment  from  earn- 
ings of  the  road  while  in  the  hands  of  receivers  appointed  in  a  suit 
to  foreclose  the  mortgage,  where  all  rights  and  interests  of  the 
lessee  in  the  property  and  earnings  were  extinguished  by  such, 
appointment  and  the  subsequent  sale  of  the  property  in  the  proceed- 
ings for  less  than  the  mortgage  debt. 

Appeal  from  the  Circuit  Coart  of  the  United  States  for  the 
Western  District  of  North  Carolina,  at  Greensboro. 
For  opinion  below,  see  114  Fed.  389. 

J,  £.  Alexander  and  J.  S.  Grogan  (Lindsay  Patterson,  on 
the  brief),  for  appellant. 

J.  C.  Buxton  (Joseph  I.  Doran  and  Theodore  W.  Reath,  on 
the  briefs),  for  appellee. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY,  District 
Judge. 

BRAWLEY,  District  Judge.  Gideon  D.  Hampton  filed 
his  petition  in  the  cause  above  entitled  January  9,  1902,  ask- 
ing for  the  payment  of  a  judgment  theretofore  recovered 
against  the  Norfolk  &  Western  Railroad  Company.  The 
record  shows  that  the  petitioner  commenced  a  suit  in  the 
superior  court  of  Forsythe  county,  N.  C,  March  4,  1895^ 
against  the  Norfolk  &  Western  Railroad  Company  for  per- 
sonal injuries,  and  recovered  a  judgment  in  the  sum  of 
$1,000  and  costs  February  22,  1897,  which  judgment  was 
subsequently  affirmed  by  the  Supreme  Court  of  North  Caro- 
lina, and  it  appears  that  the  injury  for  which  he  sought  com- 
pensation was  received  from  his  falling  into  a  cut,  December 
21,  1894,  on  the  line  of  the  Roanoke  &  Southern  Railway 
Company,  in  the  town  of  Winston  Salem,  which  was  alleged 
to  have  been  carelessly  and  negligently  permitted  to  remain 
open  without  a  railing.  The  Roanoke  &  Southern  Railway 
Company  was  then  operated  by  the  Norfolk  &  Western  Rail- 
road Company  under  a  lease  for  999  years,  and  the  suit  was 
brought  against  the  last-named  company.  The  main  line 
of  this  company  lies  in  the  state  of  Virginia,  and  upon  the 
bill  and  answer  in  the  United  States  Circuit  Court  for  the 
Eastern  District  of  Virginia,  in  the  cause  above  entitled  F. 
J.  Kimball  and  Henry  Fink  were,  on  February  6,  189S,  ap- 
pointed receivers  of  said  company,  and  on  the  same  day  the 
same  parties  were  appointed  auxiliary  receivers  in  the 
Western  District  of  North  Carolina.  No  order  was  ever  taken 
making  the  receivers  parties  to  the  suit  of  Hampton  in  the 
state  court  of  North  Carolina,  but  the  same  was  prosecuted 
to  judgment  against  the  Norfolk  &  Western  Railroad  Com- 
pany, the  attorneys  for  which  company  had  become  the  attor- 
neys for  the  receivers.  On  May  9,  1895,  the  receivers  above 
named  reported  to  the  court  that  the  result  of  the  operations 
of  the  Roanoke  &  Southern  Railway  for  the  three  preceding 
years  showed  that  the  net  earnings  were  insufficient  to  meet 
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the  annaal  interest  liability  of  the  bonds  of  that  company, 
which  were  secnred  by  a  mortgage  to  the  Mercantile  Trnst 
Company,  of  date  March  i6,  1892,  and  said  receivers  were, 
by  order  of  conrt,  directed  to  notify  the  lessor  company  and 
the  trustee  of  their  inability  to  pay  the  interest  upon  the 
bonds  secured  by  said  mortgage,  or  to  comply  with  any  of 
the  obligations  on  the  part  of  the  lessee  under  the  lease. 
Subsequently  the  trustee  under  that  mortgage  filed  its  bill 
for  foreclosure,  and  the  Roanoke  &  Southern  Railroad  Com- 
pany was  sold.  The  record  in  that  proceeding  is  not  before 
as,  but  it  is  stated  in  the  brief  of  counsel  for  appellee,  and 
does  not  seem  to  be  disputed,  that  at  such  sale  there  w.as  a 
large  deficiency  due  upon  the  bonds  secured  by  the  deed  of 
trust.  The  purchaser  at  the  sale  was  the  Norfolk,  Roanoke 
&  Southern  Railway  Company,  which  company  subse- 
quently conveyed  to  the  Norfolk  &  Western  Railway  Com- 
pany, a  corporation  which  was  organized  after  the  sale  of 
the  Norfolk  &  Western  Railroad  Company  in  the  proceedings 
above  entitled.  In  the  order  of  sale  in  the  case  of  the  Mer- 
cantile Trust  &  Deposit  Company  of  Baltimore  against  the 
Roanoke  &  Southern  Railwy  Company  and  the  Norfolk  & 
Western  Railroad  Company,  its  lessee,  there  was  this  pro- 
vision : 

''The  purchaser  shall,  as  part  consideration  of  the  railroad 
property  and  franchises  purchased,  take  the  same  and  receive 
the  deed  therefor  upon  the  express  condition  that  to  the 
extent  that  the  assets  or  the  proceeds  of  assets  in  the  re- 
ceivers' hands,  not  subject  to  any  other  lien  or  charge,  shall 
be  insufficient,  such  purchaser,  his  successors  or  assigns, 
shall  pay,  satisfy,  and  discharge:  (a)  Any  unpaid  compensa- 
tion which  shall  be  allowed-  by  the  court  to  the  receivers; 
(b)  any  indebtedness  and  obligations  or  liabilities  which 
shall  have  been  contracted  or  incurred  by  the  receivers  before 
delivery  of  possession  of  the  property  sold  in  the  manage- 
meut,  operation,  use,  or  preservation  thereof;  and  (c)  also 
all  unpaid  indebtedness  or  liability  contracted  or  incurred  by 
the  defendants,  or  either  of  them,  in  the  operation  of  said 
railroad  and  property  sold,  which  is  prior  in  lien  or  superior 
in  equity  to  said  mortgage,  except  such  as  shall  be  paid  or 
satisfied  by  the  receivers,  upon  the  court  judging  the  same  to 
be  prior  in  lien  or  superior  in  equity  to  said  mortgage,  and 
directing  payment  thereof." 

On  July  31,  1897,  the  petitioner  filed  a  petition  asking  that 
he  be  permitted  to  issue  an  execution  against  the  property, 
franchises,  and  effects  of  the  Norfolk  &  Western  Railway 
Company,  the  purchaser.  This  intervention  was  dismissed 
October  29,  1898.  In  the  opinion  in  that  case,  reported  in 
90  Fed.  176,  the  Circuit  Judge  says: 

'The  question  in  this  case  is  this:  Is  this  judgment  held 
by  the  intervener  a  liability  incurred  in  the  operation  of  the 
railroad  and  property  sold,  which  is  prior  in  lien  and  superior 
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in  equity  to  said  mortgage?  There  can  be  no  doubt  that 
if  the  suit  of  Hampton  had  been  brought  against  the  Roanoke 
&  Southern  Railway  Company,  the  mortgagor,  and  the  judg-* 
ment  had  been  obtained  and  entered  against  that  corpora- 
tion under  section  1255  of  the  Code  of  North  Carolina,  the 
judgment  would  have  been  preferred  to  the  mortgage  debt. 
But  the  judgment  was  obtained  in  a  suit  against  the 
lessee  of  the  Roanoke  &  Southern  Railway  Company,  in 
which  suit  it  was  not  a  party  on  the  record.  The  rule  is 
well  established  in  North  Carolina  that  the  lessor  of  a  railroad 
is  responsible  for  the  negligent  acts  of  his  lessee  in  operating 
a  railroad.  The  sovcsreign  power  has  clothed  the  lessor  with 
certain  franchises  and  privileges.  These  involve  responsi- 
bility to  the  sovereign  for  their  proper  exercise,  and  this 
responsibility  can  neither  be  evaded  nor  lost  by  shifting 
its  exercise  on  another  by  lease  or  otherwise,  and,  if  the 
Roanoke  &  Southern  Railway  Company  had  been  the  de- 
fendant or  one  of  the  defendants  in  the  suit,  it  could  have 
been  held  responsible.  Does  the  judgment  against  the  les- 
see operate  also  against  the  lessor  and  create  a  liability? 
The  case  of  Logan  v.  Railway  Company  [116  N.  C.  940,  21 
S.  E.  959],  and  all  the  other  cases  in  this  line,  proceed  upon 
the  idea  that  the  lessee  is  the  agent  of  the  lessor  in  discharging 
its  duties  to  the  public,  and  that  so  the  principal  is  responsi- 
ble for  the  acts  of  its  agent;  but  it  can  scarcely  be  con- 
tended that  a  judgment  against  the  agent  alone  can  be 
enforced  as  a  judgment  against  the  principal.  It  may  afford 
conclusive  evidence  in  a  suit  against  the  principal,  may 
without  doubt  lead  to  a  judgment  against  him,  but  it  cannot 
in  itself  operate  as  a  judgment  against  him,  nor  would  it 
sustain  an  execution  against  his.  property.  Section  1255  of 
the  Code  of  North  Carolina  is  in  these  words:  'Mortgages  of 
incorporate  companies  upon  their  property  or  earnings 
whether  in  bonds  or  otherwise  hereafter  issued  shall  not  have 
power  to  exempt  the  property  or  earnings  of  such  incorpora- 
tions from  execution  for  the  satisfaction  of  any  judgment 
obtained  in  the  courts  of  the  state  against  such  incorporation 
for  labour  performed,  or  for  materials  furnished  such  incor- 
poration, nor  for  torts  committed  by  such  incorporation,  its 
agents  or  employees,  whereby  any  person  is  killed  or  any 
person  or  property  injured,  any  clause  or  clauses  in  such 
mortgage  to  the  contrary  notwithstanding.'  The  protection 
afforded  by  this  section  is  to  an  execution  for  the  satisfaction 
of  any  judgment  obtained  in  the  courts  of  the  state  against 
such  incorporation,  that  is  to  say,  the  incorporation  which 
has  made  a  mortgage  upon  its  property  or  earnings,  whether 
in  bonds  or  otherwise.  This  is  a  statutory  remedy,  and  must 
be  strictly  followed.  It  is  in  derogation  of  the  common  law. 
Its  purpose  is  to  displace  a  vested  lien,  and  either  to  annul 
or  greatly  vary  the  terms  of  the  mortgage  contract.  It  must 
therefore  be  strictly  construed.     In  enforcing  it,  courts  can- 
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not  add  to  the  words  of  the  statute  and  make  tbem  apply  not 
only  to  executions  npon  judgments  obtained  against  the  mort- 
gngoT  corporation,  but  also  to  judgments  obtained  against 
its  officers  and  agents.  So,  were  the  object  of  this  inter- 
vention to  obtain  payment  out  of  the  proceeds  of  sale  of  the 
Roanoke  &  Southern  Railway  Company,  the  judgment  is 
not  within  the  protected  class.'* 

Authorities  are  cited  in  the  opinion  to  sustain  the  views 
above  presented,  and  there  was  no  appeal  from  the  judgment 
dismissing  the  petition. 

Inasmuch  as,  by  the  terms  of  sale  of  the  Roanoke  &  South- 
em  Railway  Company,  the  purchaser  became  liable  to  pay 
all  indebtedness  or  liability  contracted  by  said  company  or 
by  the  Norfolk  &  Western  Railroad  Company,  its  lessee, 
which  was  prior  in  lien  or  superior  in  equity  to  said  mort- 
gage, the  decree  dismissing  the  petition  of  the  intervener 
decided  that  his  judgment  was  inferior  in  lien  to  the  mortgage 
securing  the  bonds,  and  that  the  purchaser  at  such  sale  took 
the  property  free  of  such  lien.  The  appeal  in  this  case  does 
not  impeach  the  correctness  of  that  judgment.  Having 
been  entered  October  29,  1898,  and  there  being  no  appeal 
from  it,  it  settled  the  question  that  the  intervener  had  no 
lien  superior  to  the  mortgage  upon  any  of  the  property  of 
the  Roanoke  &  Southern  Railway  Company,  and,  as  the 
leasehold  interest  of  the  Norfolk  &  Western  Railroad  Com- 
pany had  been  extinguished  by  the  sale,  there  was  nothing 
left  in  it  upon  which  the  lien  could  operate.  The  interven- 
tion of  January  9,  1902,  seeks  to  subject  to  the  payment  of 
this  judgment  any  funds  which  came  into  the  hands  of  the 
receivers  of  the  Norfolk  &  Western  Railroad  Company  in  the 
main  case.  The  intervener's  claim  arose  prior  to  the  ap- 
pointment of  the  receivers,  and  therefore  does  not  fall  within 
that  class  of  cases  wherein  courts  direct  payment  for  per- 
sonal injuries  as  part  of  the  running  expenses  of  the  railroad 
in  their  charge.  Nor  does  it  fall  within  the  principle  of  those 
cases  wherein,  current  earnings  being  used  for  the  benefit  of 
mortgage  creditors  before  current  expenses  are  paid,  the 
mortgage  security  is  chargeable  in  equity  with  the  restoration 
of  the  fund  which  has  been  thus  improperly  applied  to  their 
use.  His  right  to  a  lien,  if  it  exists  at  all,  must  depend  upon 
section  1255  of  the  Code  of  North  Carolina.  The  judgment 
upon  which  the  intervention  rests  is  not  against  the  receivers, 
bat  against  the  corporation  for  a  tort  committed  prior  to  the 
receivership.  There  is  a  line  of  cases  beginning  with  Fosdick 
V.  Schall,  99  U.  S.  235,  25  L.  Ed.  339,  wherein  certain  claims 
for  supplies  necessary  to  keep  the  railroad  company  a  going 
concern,  furnished  within  a  limited  period  before  the  receiver- 
ship, have  been  allowed  priority,  but  we  find  no  case  wherein 
this  extraordinary  preference  has  been  allowed  to  a  judg- 
ment on  a  tort  of  the  corporation  committed  before  the  re- 
ceivership.    It  is  unnecessary,  therefore,   to  review  these 
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cases  or  to  consider  the  principles  upon  which  they  rest.  It 
follows  that  unless  the  intervener  has  a  lien  by  virtue  of  sec- 
tion 1255,  above  cited,  he  is  in  no  better  plight  than  any 
other  unsecured  creditor  of  the  Norfolk  &  Western  Railroad 
Company..  The  learned  counsel  for  the  intervener,  on  page 
3  of  their  supplemental  brief,  say,  ''We  do  not  ask  for  any 
relief  against  the  Roanoke  &  Southern  Railway  Company." 
It  was  precisely  this  company,  as  was  clearly  pointed  out  in 
the  opinion  and  judgment  of  October  29,  1898,  that  was 
within  the  purview  of  section  1255,  and,  if  his  judgment  had 
been  ^  obtained  against  it,  such  judgment  would  have  had 
priority  over  any  mortgage  indebtedness.  In  abandoning 
any  claim  against  it,  it  seems  to  us  that  he  has  lost  all  claim 
to  priority  by  virtue  of  this  section.  The  receivers  made 
their  final  report  and  were  discharged  May  21,  1898,  more 
than  three  years  before  this  petition  was  filed;  but  it  is  con- 
tended that  they  had  assets  in  their  hands  upon  which  this 
judgment  was  a  lien,  and  that  this  discharge  is  no  bar.  It  is 
impossible  for  us  to  say,  with  the  record  before  us,  what 
assets  came  into  the  hands  of  the  receivers.  The  finding  of 
the  court  below  upon  this  point  is  that  at  the  date  when  this 
judgment  was  obtained,  February  22,  1897 — 

''The  lease  of  the  Norfolk  &  Western  Railroad  Company 
had  been  displaced  by  the  proceedings  for  the  foreclosure  of 
a  mortgage  prior  to  the  lease,  and  that  on  the  day  the  judg- 
ment was  entered  the  whole  property  of  the  Roanoke  & 
Southern  Railway  Company  had  for  nearly  six  months  been 
conveyed  to  another  wholly  distinct  corporation,  in  whose 
property  and  earnings  at  the  date  of  the  judgment  the  Nor- 
folk &  Western  Railroad  Company  had  no  interest  whatever. 
There  was  therefore  no  property  upon  which  this  section  of 
the  Code  could  operate,  over  which  the  Norfolk  &  Western 
Railroad  Company  had  given  a  mortgage,  or  in  whose  earn- 
ings it  shared,  and  nothing  which  could  be  taken  in  execu- 
tion. The  record  does  not  disclose  any  other  property  of  the 
Norfolk  &  Western  Railroad  in  North  Carolina  covered  by 
mortgage  to  which  section  1255  of  the  Code  of  North  Caro- 
lina might  apply.  The  only  other  property  in  North  Carolina 
in  which  the  Norfolk  &  Western  Railroad  Company  had  an  in- 
terest— the  Durham  Division — like  the  Roanoke  &  Southern^ 
was  held  under  a  lease  from  the  Lynchburg  &  Durham  Rail- 
road Company  to  the  Norfolk  &  Western  Railroad  Company 
subsequent  to  and  subordinate  to  a  mortgage  of  the  lessor 
company.  This  mortgage  was  foreclosed  in  1896,  so  at  the 
entry  of  this  judgment  the  Norfolk  &  Western  Railroad  Com- 
pany had  lost  all  estate  and  interest  in  the  Durham  Division 
and  its  earnings.'' 

Here  is  a  distinct  finding  of  fact  which  is  binding  upon  this 
court,  unless  it  is  shown  clearly  to  be  erroneous.  The  record 
is  confessedly  incomplete,  but,  so  far  as  it  goes,  it  sustains 
the  conclusion  of  the  judge  below,  and    the  case  is  before 
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ns  upon  an  admission  that  the  intervener  has  no  claim 
against  the  Roanoke  &  Southern  Rail^^ay  Company  upon 
which  he  was  entitled  primarily  to  his  lien  under  the  statute 
of  North  Carolina,  and  upon  a  finding  of  fact  that  the  Nor- 
folk &  Western  Railroad  Company  had  no  other  property  in 
North  Carolina  covered  by  mortgage  to  which  section  1255 
of  the  Code  of  that  state  can  apply. 

The  case  of  Ex  parte  Hudson  (C.  C.)  61  Fed.  369,  is  cited 
as  "practically  on  all  fours  with  the  case  at  bar/'  and  as 
decisive  of  this  case.  In  Hudson's  case,  which  is  also  re- 
ported in  68  Fed.  758,  i;  CCA.  651,  the  judgment  was 
against  the  railroad  company  which  had  executed  the  mort- 
gage. The  tort  complained  of  was  committed  about  six 
months  before  the  mortgage  was  recorded,  and  it  was  rightly 
held  that  the  judgment  was  prior  to  the  mortgage.  In  this 
case  there  is  no  judgment  against  the  Roanoke  &  Southern 
Railway  Company,  the  corporation  which  executed  the  mort- 
gage, and,  as  was  pointed  out  in  the  opinion  dismissing  the 
first  intervention,  already  cited,  if  the  judgment  had  been 
against  the  company  it  would  have  been  entitled  to  priority, 
and  priority  was  refused  for  that  very  reason.  Bouknight's 
Case,  70  Fed.  442,  17  C.  C  A.  181,  30  L.  R.  A.  823,  and  the 
other  cases  cited  in  the  same  connection,  are  clearly  distin- 
guishable from  the  case  at  bar,  for  the  same  and  other  rea- 
sons. The  distinction  is  vital.  Section  1255  of  the  Code  of 
North  Carolina,  and  like  provisions  in  other  state  statutes, 
are  in  terms  intended  in  aid  of  those  persons  who  have 
obtained  judgments  against  the  corporations  which  execute 
the  mortgage,  and  this  intervener  has  no  such  judgment. 

The  judgment  of  the  court  below  is  affirmed. 


HEALY  LUMBER  CO.  v.  MORRIS  ct  ux. 
(Supreme  Court  of  Washington,  Dec.  16,  1903.) 

[74  Pac.  Rep.  681.] 

Eminent  Domain — Public  Use — Statute — Presumptions. — Under 
Const,  art.  1,  §  16,  providing  that  property  shall  not  be  taken  for 
private  use  except  for  purposes  specified,  and  that  whether  a  con- 
templated use  is  public  shall  be  a  judicial  question,  to  be  determined 
without  regard  to  any  legislative  assertion  that  the  use  is  public,  the 
fact  that  a  statute  authorizes  the  condemnation  of  land  for  a  particu- 
lar purpose  does  not  raise  a  presumption  that  such  purpose  is  a 
public  use. 

Same — Private  Use — Logging  Roads — ^Constitutional  Law.^ — 
Laws  1899,  p.  255,  c.  130,  authorizing  the  condemnation  of  land  for 

♦See  generally,  extensive  note  appended  to  Kansas,  etc.,  Ry.  Co.  v. 
Northwestern  Coal  &  Min.  Co.  (Mo.),  20  Am.  &  Eng.  R.  Cas.,  N. 
S.,  593  (power  to  condemn  right  of  way  for  railroad  branches,  spurs, 
or  private  railroads,  to  or  from  private  property  to  be  specially  bene- 
fited); Chicago  &  N.  W.  Ry.  Co.  v.  Morehouse  (Wis.),  23  Am,  & 
Eng.  R.  Cas.,  N.  S.,  413  (spur  track  to  manufacturing  establishments 
as  a  public  use);  Morrison  v.  Thistle  Coal  Co.  (Iowa),  7  R.  R.  R. 
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log  roads,  etc.,  is  in  violation  of  Const,  art.  1,  §  16,  prohibiting  the 
taking  of  private  property  for  private  use. 

Easements — Way  of  Necessity. — Where  an  owner  of  land  was  a 
stranger  to  the  title  of  land  owned  by  a  lumber  company,  the  latter 
was  not  entitled  to  a  way  over  the  former's  land  as  a  way  of  necessity, 
which  could  only  be  raised  out  of  land  granted  or  reserved  by  the 
grantor. 

Appeal  from  Superior  Court,  King  County;  R.  B.  Albert- 
son^  Judge. 

Action  by  the  Healy  Lumber  Company  against  Sbamgar 
Morris  and  wife.  From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.     Affirmed. 

Preston,  Carr  &  Gilman  and   Hoyt  &  Haight,  for    appel- 
lant. 
Walter  S.  Fulton  and  Vince  H.  Faben,  for  respondents. 

DUNBAR,  J.  This  is  an  action  brought  by  appellant  to 
condemn  land  and  waters  for  a  logging  road  and  waterway 
in  King  county.  A  demurrer  to  the  complaint  was  sustained, 
and,  the  plaintiff  electing  to  stand  on  its  complaint,  judg- 
ment was  rendered  for  the  defendants.  The  complaint  made 
the  necessary  allegations  to  bring  the  case  within  the  statute 
which  provides  for  the  condemnation  of  logging  roads  and 
waterways.  The  act  is  found  on  page  255,  c.  130,  of  the 
Laws  of  1899,  and  the  first  section  thereof  is  as  follows: 

^'Section  i.  Any  owner  or  owners  of  any  timbered  lands, 
or  timber,  desiring  to  cut  or  remove  the  same  to  a  point 
wherein  the  same  may  be  manufactured,  transported,  by 
either  rail  or  water,  driven,  rafterd,  assorted,  boomed  or 
shipped  for  lumbering  purposes  and  having  no  practical  route 
for  a  road  or  right-of-way  whereon  to  remove  or  haul  said 
timber,  shall  have  the  right  to  condemn  as  hereinafter  pro- 
vided, a  right  of  way  for  a  logging  road,  or  chute,  stream, 
or  watercourse  from  said  lands  to  any  waters,  railroad  log- 
ging road  or  chute  or  public  highway,  by  the  most  direct  and 
feasible  route,  and  shall  have  the  right  to  condemn  the  use 
of  any  stream,  water-course,  slough,  pond  or  lake  together 
with  sufficient  land  along  the  bank  or  banks  thereof,  to  enable 
the  driving,  rafting,  booming  or  handling  of  such  timber  for 
the  removal  of  said  timber  provided  that  proceedings  to 
obtain  such  right-of-way  shall  conform  to   the  law   allowing 

462,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  462  (spur  to  mine  as  a  public  way); 
foot-note  appended  to  Zircle  v.  Southern  Ry.  Co.  (Va.),  9  R.  R.  R. 
861^  32  Am-  &  Eng.  R.  Cas.,  N.  S.,  861. 

For  the  decisions  in  this  series  on  the  subject  of  logging  rail- 
roads, see  Cratt  v,  Albemarle  Timber  Co.  (N.  Car.),  7  R.  R.  R.  84, 
30  Am.  &  Eng.  R.  Cas.,  N.  S.,  84  (liability  of  private  logging  road 
for  fire  resulting  from  absence  of  spark  arresters);  Williams  v. 
Northern  Lumber  Co.  (Minn.),  2  R.  R.  R.  283,  25  Am.  &  Enff.  R. 
Cas.,  N.  S.,  283  (Minnesota  employers'  liability  act  not  applicable  to 
logging  railroad);  Lynn  v.  Antrim  Lumber  Co.,  Limited  (La.),  21 
Am.  &  Eng.  R.  Cas.,  N.  S.,  598  (care  required  of  logging  road  com- 
pany, as  an  employer,  in  constructing  road). 
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private  corporations  to  coodemn  a  right-of-way  in  this  8tate» 
except  as  is  hereinafter  provided.** 

Sections  2,  3,  4,  and  ;  provide  the  mode  of  procedure. 
Sections  7  and  9  are  as  follows: 

''Sec.  7.  Jadgment  shall  be  entered  upon  said  verdict  or 
finding  appropriating  an  easement  upon  said  land  and  other 
property  for  said  right-of-way  for  the  purpose  only  of  logging 
or  removing  timber  from  the  land  set  forth  in  said  complaint : 
provided,  however,  that  any  one  or  more  persons  owning  or 
controlling  timber  land  or  timber  and  entitled  to  condemn 
such  right-of-way  under  the  provisions  of  this  act  may  join 
as  plaintiffs  in  such  action.  Any  person  condemning  such 
right-of-way  shall  have  the  exclusive  use  thereof  and  the 
right  to  remove  therefrom  any  improvements  or  structures 
placed  thereon,  subject  to  the  right  of  any  other  person  or 
persons  to  condemn  said  logging  road,  chute,  stream,  water- 
course or  slough,  as  herein  provided:  provided  further,  that 
any  other  party  owning  or  controlling  timber  tributary  to 
any  such  stream  or  water-course  condemned  as  aforesaid, 
and  who  has  not  joined  in  such  condemnation,  may  have 
the  right  to  use  the  same  upon  paying  to  the  parties  owning 
the  right-of-way  the  proper  proportion  of  the  cost  of  such 
improvement  and  the  expenses  of  maintaining  the  same,  to 
be  determined  by  the  superior  court  of  the  proper  county, 
if  the  parties  cannot  agree.'* 

''Sec.  9.  When  any  logging  road  or  chute,  stream  or  water- 
course, slough  or  lake  shall  cease  to  have  been  used  for  one 
year,  any  party  interested  may  file  a  motion  in  such  action  and 
upon  notice  to  the  owner  or  person  in  charge  of  such  timber, 
obtain  an  order  vacating  such  right-ol-way,  unless  good  cause 
is  shown  why  such  logging  road  or  chute,  stream,  water- 
course, slough,  pond  or  lake  upon  such  condemned  right-of- 
way  should  not  be  vacated.  Nothing  but  an  easement  can 
be  acquired  by  this  proceeding  and  no  interest  in  the  land 
shall  pass  by  the  decree  of  appropriation." 

The  demnrrer  was  sustained  on  the  ground  that  the  act  was 
in  contravention  of  section  16,  art.  i,  of  the  Constitution  of 
this  state,  which  provides  as  follows:  "Private  property 
shall  not  be  taken  for  private  use,  except  for  private  ways  of 
necessity,  and  for  drains,  flumes  or  ditches  on  or  across 
the  lands  of  others  for  agricultural,  domestic  or  sanitary  pur- 
poses. No  private  property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compensation  having  been 
first  made,  or  paid  into  court  for  the  owner,  and  no  right- 
of-way  shall  be  appropriated  to  the  use  of  any  corporation 
other  than  municipal,  until  full  compensation  therefor  be 
first  made  in  money,  or  ascertained  and  paid  into  the  court 
for  the  owner,  irrespective  of  any  benefit  from  any  improve- 
ment proposed  by  such  corporation,  which  compensation  shall 
be  ascertained  by  a  jury,  unless  a  jury  be  waived  ad  in  other 
civil  cases  in  courts  of  record,  in  the  manner  prescribed  by 
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law.     Whenever  an  attempt  is  made  to  take  private  property 
for  a   use  alleged  to  be  public,  the  question  whether  the  con- 
templated  use  be  really   public  shall  be  a  judicial  question, 
and  determined  as  such  without  regard   to  any  legislative 
assertion  that  the  use  is  public'' — in  that  the  act  of  condem- 
nation   did  not  provide    for  a   public    use  of  the  land   con- 
demned.    This  case  presents  important  questions,  deserving: 
the  most  serious    consideration,    involving,  as  it  does,  the 
respective  interests  of  private  rights,  and  of  property  of  the 
state  sought  to  be  protected  and  fostered  through  the  exer- 
cise of  the  high  prerogative  of  sovereignty;  the  former  being: 
guarantied  by  the  fundamental   law,  and   the  latter  being  a 
subject  of  universal  interest  and  concern.     Eminent  domain 
is  the  right  or  power  of  a  sovereign  state  to    appropriate 
private   property.     This  right  is  generally  exercised  through 
condemnation  proceedings,  and  the  rights  of  the  individual 
must  yield  to  the  superior  rights  of  the  state  as  a  promoter 
and  conservator  of  the  public  welfare.     It  will  be  seen   that 
the  vital  question  to  be  determined  is  whether  the  statutory 
proceedings  in  question  secure  the  public  or  private  use  of 
the  property  condemned. 

An  immense  number  of  authorities  have  been  cited  in  this 
case,  all  of  which  we  have  carefully  examined,  but  a  particu- 
lar analysis  of  which  cannot  be  made  within  the  limits  of  a 
reasonable  opinion.  But  from  the  research  we  have  made, 
we  conclude  that  both  the  weight  of  authority  and  the  better 
reasoning  sustain  the  judgment  in  this  case,  that  therefore 
the  statute  in  question  is  in  contravention  of  the  Constitu- 
tion, and  that  the  words  ''public  use"  were  not  used  by  the 
framers  of  the  Constitution  in  the  liberal,  and,  it  seems  to 
us,  somewhat  indiscriminate,  sense  which  is  contended  for 
by  the  appellant.  The  learned  attorney  for  appellant  has 
favored  the  court  with  an  exhaustive  and  earnest  argument 
in  his  brief,  and  a  painstaking  showing  is  made  of  the  magni- 
tude of  the  lumbering  business  and  interest  of  this  state,  and 
the  efiect  that  it  presumably  has  upon  the  general  prosperity 
of  the  commonwealth;  and  we  are  urged  to  announce  a  broad 
and  statesmanlike  principle  in  determining  this  question,  and 
one  which  would  further  the  business  prosperity  of  the  state, 
rather  than  one  which  would  hamper  and  retard  it.  But 
the  court  cannot  invade  the  province  of  the  lawmaking 
powers  of  government,  and  intrude  into  its  decrees  its  opin- 
ions on  questions  of  public  policy.  Its  duty  is  to  strictly 
recognize  its  legal  limitations,  and  confine  itself  to  the  nar- 
rower duties  of  interpretation  and  construction.  The  main 
arguments  in  the  brief,  powerful  as  they  are,  would  have 
been  more  appropriately  presented  to  the  framers  of  the 
Constitution.  Many  of  the  cases  cited  by  the  appellant  have 
no  application  to  this  case,  for  the  reason  that  they  are  from 
states  having  Constitutions  with  difierent  provisions  from 
ours  on  the  subject  of  eminent  domain.     An  examination 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S       175 

Healy  I^umber  Co.  v.  Morris 

of  all  the  different  Constitations  in  the  Union  shows  that 
only  two  other  states,  viz.,   Colorado    and  Missouri,   have 
the  provision  of  our  Constitution,   that,  '^whenever  an  at- 
tempt is  made  to  take  private  property  for  a  use  alleged  to  be 
public,  the  question  whether  the  contemplated  use  be  really 
public  shall  be  a  judicial  question   and  determined  as  such, 
without  regard  to  any  legislative  assertion  that  the  use  is  pub- 
lic."   That  fact  eliminates  from  the  discussion  in  this  case 
all  that  line  of  cases  which  hold  that  the  fact  that  the  Leg- 
islature has  either  pronounced  a  certain  thing  a  public  use, 
or  has  so  indicated  by  its  enactment,  by  conferring  the  right 
of  eminent  domain,   ought  to  have  great    weight  with    the 
court  in  construing  the  constitutionality  of  the  act,  because 
oar   Constitution  has  expressly  negatived  any  such   idea; 
evidently  deeming  it    necessary  to  place  a  restriction  upon 
legislative  sentiment  in  this  respect.     So  that,   under  the 
provision   of  our  Constitution,  the  court  is  untrammeled  by 
any  consideration  due  to  Legislative  assertion  or  enactment. 
Most  of  the  Constitutions  have  limitations  upon  the  power 
of  the  state  to  condemn  private  property,  except  for  public 
nse.    A  good  many,  however,  have  left  in  the  state  just  such 
powers  as  it  had,    untrammeled  by    limitations;  and  cases 
from  states  where  there  is  no  limitation  on  legislative  enact- 
ment, of  course,  are  without  value  in  the  consideration  of 
this  case.    The  first  few  cases  cited  by  appellant,  commenc- 
ing with  the  citation  from   Grotius,  simply  announce  the 
nndisputed  doctrine  that  the  power  of  eminent  domain   is 
inherent  in  sovereignty,  and  that  the  property  of  the  subject 
is  under  the  power  of  the  eminent  domain  of  the  state  to  such 
an  extent  that  the  state  may   use  and  even  destroy   such 
property  for  ends  of  public  utility.     Hazen  v.    Essex  Com- 
pany, 12  Cush.  475,  is  not  in  point,  for  the  announcement  of 
the  court  in  that  case  was  that,  in  determining  the  question, 
we  must  look  to  the  declared  purpose  of  the  act ;  and,  if  a 
pablic  use  was  declared,  it  would  be  so  held,  unless  it  mani- 
festly appeared  by  the  provisions  of  the  act  that  they  could 
have  no  tendency  to  advance  and  promote  such  public  use. 
So  that,  with  a  premise  of  this  kind,  it  can   readily  be  seen 
that  any  conclusion  reached  by  the  court  would  not  be  valu- 
able in  determining  rights  under  a  constitution  like  ours. 
Talbot  V.  Hudson,  i6  Gray,  4i7»  was  a  case  from   the  same 
state;  and,  while  in  some  respects    its  reasoning  coincides 
with  the  appellant's  contention  in  relation  to  the  property  of 
the  people  to  be  benefited,  it  makes  the  following  announce- 
ment:  "When  an  act  has  been  passed  with  all  the  requisites 
necessary  to  give  it  the  force  of  a  binding  statute,  it  must  be 
regarded  as  valid,  unless  it  can  be  clearly  shown  to  be  in  con- 
flict with  the  Constitution.     It  is  therefore  incumbent  on 
those  who  deny  the  validity  of  a  statute  to  show  that  it  is  a 
plain  and  palpable  violation  of  constitutional  right."     And 
this  statement*  which  we  concede  is  ordinarily  a  proper  state- 
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ment  of  the   law,   is,  we   think,  not  applicable  nnder  the 
provisions  of  our  statute,  where  the  sole  question  at  issae» 
viz.,  whether  or  not  the  contemplated  use  be  really  public,  is 
taken  by  special  enactment  from  the  Legislature,  and  placed 
within  the  discretion  of  the  court.     Under  such  circumstances 
the  case  comes  to  the  court  without  any  presumption  oae 
way  or  the  other  on  the  subject  of  public  use,  but  is  to  be 
tried  by  the  court  like  any  other  question  that  is  submitted 
to  its  discretion.     In  support  of  his  view,  the  appellant  pre- 
sents the    following    quotation    from    Lewis    on  Emineat 
Domain,  §  i:    "It  embraces  all  cases  where,  by  authority  of 
the  state  and  for  the  public  good,   the  property  of  the  indi- 
vidual is  taken,  without  his  consent,  for  the  purpose  of  being 
devoted  to  some  particular  use,  either  by  the  state  itself,  or 
by  a  corporation,  public  or  private,  or  by  a  private   citizen. 
Apart  from  constitutional  considerations,  it  is  not  essential,  in 
order  to  constitute  an  act  of  eminent  domain,   that  the  use 
for  which  the  property  is  taken  should  be  of  a  public  nature. 
It  is  sufficient  that  the  use  of  the  property  for  the  purpose 
proposed   is  necessary  to  enable  individual  proprietors  to 
cultivate  and  improve  their  land  to  the  best  advantage,  or  to 
develop  certain   natural  and  exceptional  resources  incident 
thereto,  such  as  a  water  privilege  or  a  mine.     In  such  cases 
the  public  welfare  is  promoted,  though  indirectly,   by  the 
increased  prosperity  which  necessarily  results  from  develop- 
ing the  natural  resources  of  the  country."     It  is  the  unlimited 
use  of  the  power  of  eminent  domain  of  which  Mr.  Lewis 
was  speaking,  but  what  he  says  in  no  way  aids  the  determi- 
nation of  this  question,  for  the  author,  continuing  in  the  same 
section,   says:    ^'Doubtless    the  definitions    which  restrict 
eminent  domain  to  a  taking  for  public  use  have  been  inspired 
by  the  constitutional  provisions  which  prevail  in  the  United 
States,  and  impose  this  limitation  on  the  exercise  of  the 
power  ;^'  the  limitation   being  that  the  taking  should  be  for 
a  public  use.     And  there  is  nothing  in  the  language  of  the 
author  by  which  we  can  conclude  that  the  cases  which  he 
cites  would  be  considered  a  taking  for  public  use. 

It  is  insisted  that  courts  have  sustained  the  taking  of  prop- 
erty, ostensibly  for  the  use  and  enjoyment  of  the  property  by 
the  public,  but  really  for  the  private  benefit  of  otie  or  more 
persons;  and  Lewis  v.  Washington,  5  Grat.  265,  is  cited. 
This  case  does  not  involve  the  constitutional  limitation  or 
any  question  of  the  power  of  eminent  domain,  but  is  a  con- 
struction of  the  power  of  the  county  court,  under  the  law,  to 
establish  a  road,  and  it  was  held  that  its  establishment  rested 
within  the  discretion  of  the  court.  In  the  discussion  of  that 
case  the  court  laid  down  the  broad  doctrine  that  there  was 
no  principle  upon  which  the  wants  and  necessities  of  one 
individual  must  be  imperatively  rejected,  which  would  not  be 
applicable  to  two  or  three  or  a  dozen,  or  any  given  number 
short  of  the  whole  or  the  greater  part  of  the  community — a 
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doctrine  which,  of  coarse,  could  not  be  sustained  if  it  were 
applied  to  the  subject  of  eminent  domain  under  our  constitu- 
tional provisions.  The  other  cases  cited  under  this  head  do 
not  seem  to  us  to  be  important,  as  sustaining  either  view  of 
this  controversy.  It  is  true  that  condemnation  of  lands  for  a 
cemetery  has  been  sustained,  and  for  dikes  and  levees  for 
draining  swamps,  and  for  many  purposes  of  like  character; 
bat  in  all  such  cases  there  was  more  of  an  element  of  public 
use  than  in  the  case  at  bar,  and  the  decisions  were  based 
00  reasons  that  could  not  be  applied  to  this  case. 

The  case  of  North  River  Boom  Co.  v.  Smith,  15  Wash. 
138,  45  Pac.  750,  is  somewhat  relied  upon  by  appellant,  from 
the  statement  therein  made  that  boom  companies  were  quasi 
public  corporations.  The  writer  of  this  opinion,  being  the 
writer  of  that,  feels  free  to  say  that  the  opinion  indulged  in 
statements  outside  of  the  issues  presented.  The  constitu- 
tional provision  in  question  was  not  under  consideration,  the 
question  being  on  the  construction  of  section  28,  art.  2,  of 
the  Constitution,  in  relation  to  special  legislation,  and  no  au- 
thorities were  cited  even  on  that  question.  But  a  boom  com- 
pany organized  under  the  laws  of  the  state  to  do  a  carrying 
business  for  the  public  stands  on  a  difierent  footing  from  a  pri- 
vate logging  company  in  the  exclusive  prosecution  of  its  own 
private  business.  One  is  to  a  certain  extent  a  common  car- 
rier compelled  to  serve  the  public,  while  upon  the  other  no 
such  duties  are  imposed.  It  is  true,  the  statute  provides  "that 
any  other  party  owning  or  controlling  timber  tributary  to 
any  such  stream  or  water-course  condemned  as  aforesaid,  and 
who  has  not  joined  in  such  condemnation,  may  have  the  right 
to  use  the  same  upon  paying  to  the  parties  owning  the  right- 
of-way  the  proper  proportion  of  the  cost  Of  such  improvement 
aud  the  expenses  of  maintaining  the  same,  to  be  determined 
by  the  superior  court  of  the  proper  county,  if  the  parties 
cannot  agree."  Laws  i899f  P-  259,  c.  130,  §  7.  But  this,  in 
effect,  only  increases  the  number  of  parties  in  the  company, 
aud  faUs  far  short  of  imposing  a  public  duty.  And  in  any 
event,  we  do  not  care  to  extend  the  doctrine  which  we  have 
afa-eady  announced. 

It  roust  be  conceded,  however,  that  there  are  quite  a  num- 
ber of  decisions  to  the  efiect  that  the  phrase  ''public  use*' 
should  be  construed  to  be  synonymous  with  "public  benefit,'" 
and  that,  when  it  is  determined  that  the  use  is  of  great  ben- 
efit to  the  public  at  large,  condemnation  of  private  interests 
should  be  guarantied,  even  though  the  use  is  not  by  the  state, 
or  through  any  of  its  agencies.  One  of  the  most  prominent 
and  direct  decisions  thus  holding  is  Dayton  Gold  &  Silver  Min- 
ing Co.  V.  Seawell,  11  Nev.  394.  There  the  broad  doctrine 
was  announced  that  any  appropriation  of  private  property 
under  the  right  of  eminent  domain,  for  any  purpose  of  great 
public  benefit,  interest,  or  advantage  to  the  community, 
is  a  taking  for  public  use;  the  application  in  that  case  being 
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to  condemn  a  strip  of  land  in  order  to  transport  tbe  wood, 
lumber,  timbers,  and  other  materials  to  enable  it  to  conduct 
and  carry  on  its  business  of  mining.  Tbe  law  granting  the 
privilege  was  sustained  on  the  ground  that  mining  was  one  of 
the  leading  industries  of  the  state,  and  tbe  principles  above 
announced  were  applied.  This  is,  in  substance,  the  conten- 
tion of  the  appellant  in  this  case.  It  seems  to  us,  however, 
that  this  is  the  announcement  of  a  dangerous  doctrine,  tend- 
ing to  encroach  upon  private  rights,  which  the  Constitution 
has  attempted  to  safeguard,  and  to  render  such  rights  as 
uncertain  and  varying  as  are  the  interests  of  different  locali- 
ties and  opinions  of  different  judges  on  different  branches  of 
business.  Under  such  a  rule,  an  act  might  be  construed  to 
be  legal  one  year,  because  a  certain  business  was  found  to  be 
profitable  to  the  community  at  large,  and  the  next  year  held 
void  because  it  appeared  that  the  business  was  not  a  paying 
one.  The  Constitution  is  tbe  fundamental  law.  Its  enact- 
ments, whether  they  constitute  grants  or  limitations,  are 
presumed  to  be  stable  and  uniform,  and  to  constitute  a  check 
on  the  more  mutable  sentiment  and  actions  of  members  of 
different  Legislatures.  And  it  seems  to  us  that  the  result  of 
such  a  construction  would  be  a  virtual  removal  of  any  consti- 
tutional inhibition  on  legislative  power  in  this  respect,  leaving 
the  legislative  will  as  free  and  untrammeled  as  in  those  states 
where  the  Legislatures  are  permitted  to  act  in  consonance 
with  the  inherent  power  of  sovereignty,  and  no  constitutional 
enactments  have  intervened.  It  was,  no  doubt,  for  the  pur- 
pose of  preventing  enthusiastic  legislation,  practically  de- 
stroying this  limitation,  that  the  question  of  public  use  was 
especially  submitted  to  tbe  courts,  who  are  and  should  be 
ever  watchful  in  maintaining  inviolate  the  constitutional 
rights  of  the  citizen.  It  cannot  be  that,  within  the  meaning 
of  the  Constitution,  the  distinction  between  public  policy  and 
public  use  is  to  be  obliterated.  It  might  be  of  unquestionable 
public  policy,  and  for  the  best  interests. of  the  state,  to  allow 
condemnation  of  lands  in  every  instance  where  it  would 
result  in  aiding  prosperous  business  enterprises  which  would 
give  employment  to  labor,  stimulate  trade,  increase  property 
values,  and  thereby  increase  tbe  revenues  of  the  state,  even 
if  the  enterprise  were  purely  private,  for  such  is  the  relation, 
under  our  form  of  government,  between  public  and  private 
prosperity,  that  one  cannot  be  enjoyed  to  any  appreciable 
extent  without  favorably  influencing  tbe  other.  But  it  is 
evident  that  this  was  not  the  kind  of  public  use  that  was 
within  the  minds  of  the  framers  of  the  Constitution,  and  it 
seems  to  us  that  the  logic  of  those  courts  which  have  sus- 
tained appellant's  contention  is  justified  solely  on  grounds  of 
public  policy. 

It  seems  scarcely  necessary  to  particularize  to  show  to  what 
extent  this  doctrine  might  practically  be  carried.  Under 
such  liberal  construction,  the  brewer  could  successfully  de- 
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mand  condemaation  of  bis  neighbor's  land  for  tbe  purpose  of 
the  erection  of  a  brewery,  because,  forsootb,  many  citizens 
of  the  state  are  profitably  engaged  in  tbe  cultivation  of  bops. 
Condemnation  would  be  in  order  for  gristmills  and  for  fac- 
tories for  manufacturing  the  cereals  of  the  state,  because 
there  is  a  large  agricultural  interest  to  be  sustained.  Tan- 
neries, woolen  factories,  oil  refineries,  distilleries,  packing 
houses,  and  machine  shops  of  almost  every  conceivable 
kind  would  be  entitled  to  some  consideration  for  the  same 
reasons;  thereby  actually  destroying  any  distinctions  between 
public  and  private  use,  for  the  principle  in  one  instance  is 
the  same  as  in  the  other.  The  difference  is  only  in  degree. 
So  many  of  the  cases  cited  by  both  appellant  and  respond- 
ents have  been  decided  on  so  many  different  theories  and 
branches  of  the  law  that  it  is  unprofitable  to  specially  notice 
them  here.  There  are,  however,  many  cases  that  directly 
deny  the  doctrine  laid  down  in  the  Nevada  case,  supra,  and 
we  think  that  the  consensus  of  judicial  opinion  is  opposed  to 
such  liberal  construction.  As  showing  the  confusion  which 
would  arise  from  such  a  construction,  in  our  sister  state  of 
Oregon,  where  large  timber  interests  predominate,  as  they 
do  in  this  state,  it  was  held  in  Apex  Transp.  Co.  v.  Garbade, 
52  Pac.  573,  that  the  law  providing  that  any  corporation  or- 
ganized to  transport  timber  or  wood  should  have  the  right  to 
coostruct  railroads  and  tramways,  which  should  be  deemed 
for  the  public  use,  subject  to  corporate  rights  to  toll,  and 
giving  such  corporations  the  right  of  condemnation  which 
railways  possess,  was  void  under  the  constitutional  provision 
in  relation  to  public  use;  tbe  court  saying  that,  while  it  is 
difficult  to  give  an  exact  definition  of  ''public  use,"  within 
the  meaning  of  the  Constitution,  no* rule  founded  on  the 
adjudged  cases  could  be  so  framed  as  to  include  the  case 
nnder  consideration;  citing  Lewis  on  Eminent  Domain,  § 
i6s;  Thompson  on  Corporations,  §  5 $93;  Cooley's  Const. 
Lim.  p.  *S32;  Lumbering  Co.  v.  Johnson,  30  Or.  205,  46  Pac. 
790,  34  L.  R.  A.  368,  60  Am.  St.  Rep.  818;  and  many  other 
cases.  In  California  it  has  been  held  that  rights  of  way 
for  mining  purposes  could  not  be  condemned,  under  a  similar 
constitutional  provision.  Much  more  in  accordance  with 
sonod  reasoning,  and  even  with  true  public  policy,  when 
considered  in  its  broadest  sense,  is  tbe  language  of  the  court 
in  Bloodgood  v.  M.  &  H.  Railroad  Co.,  18  Wend.  9,  31  Am. 
Dec.  313,  where,  in  discussing  this  question,  it  is  said: 
^^When  we  depart  from  the  natural  import  of  the  term 'public 
use/  and  substitute  for  the  simple  idea  of  a  public  posses- 
sion and  occupation  that  of  public  utility,  public  interest, 
common  benefit,  general  advantage  or  convenience,  or  that 
still  more  indefinite  term  'public  improvement,'  is  there  any 
limitation  which  can  be  set  to  the  exertion  of  legislative  will 
in  the  appropriation  of  private  property?  The  moment  the 
mode  of  its  use  is  disregarded,  and  we  permit  ourselves  to 
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be  (governed  by  speculations  apon  the  benefits  that  may  re- 
sult to   localities  from  tbe   use  which  a  man  or  set   of   men 
propose  to  make  of  the  property  of  another,  that  moment  we 
are  afloat,  without  any  certain  principle  to  guide  us."     And 
again,  after  announcing  the  contention  that  the  improvement 
proposed  was  of  great  value  and  usefulness,  productive  of  in- 
crease of  comfort  and  convenience  to  individuals,  and  wealth 
and    power   to  communities,  the  court  said:  ''But   is  this 
enough  to  justify  the  conclusion    that   because    the  use   to 
which  it  is  dedicated  by   its  owners  accommodates  individ- 
uals, and  thereby  advances  the  public  interest,  therefore  it 
is  such  a  public  use  that  private  property   may  be  taken   to 
promote  it.     Can  the  constitutional   expression  'public   use' 
be  made  synonymous  with  'public  improvement,'  or  'general 
convenience  and  advantage,'  without  involving  consequences 
inconsistent  with  the  reasonable  security  of  private  property 
— much    more,  with  that    security  ,which    the  constitution 
guaranties.     If  an  incidental  benefit  resulting  to  the  public 
from  the  mode  in  which  individuals  in  pursuit   of  their  own 
interest  use  their  property  will  constitute  a  public  use  of  it» 
within  the  intention  of  the  Constitution,  it  will  be  found  very 
diflScult  to  set  limits  to  the  power  of  appropriating  private 
property.''     Mr.  Cooley,  in  his  Constitutional   Limitations, 
and  Mr.  Elliott,  in  his  work  on  Eminent  Domain,  have  given 
this  subject  special  attention  and  reviewed  all  the  authorities 
bearing  thereon;  and,  while  detached  expressions  from  these 
authorities,  frequently  made  with  reference  to  cases  cited, 
seem  to  sustain  both  contentions,  yet   the  general  deduction 
made  is  opposed  to  the  idea  that  public  use   and  public  ben- 
efit are  synonymous  terms.     Mr.  Lewis,  in   discussing  this 
identical   proposition,  in  section    165,  after  giving  a   history 
of  the  earlier  decisions,  concludes  as  follows:    "  'Public  use' 
means  the  same  as 'use  by  the  public,' and   this,   it  seems 
to  us,  is  the  construction  the  words  should  receive    in  the 
constitutional  provision  in  question.     The  reasons  which  in- 
cline us  to    this  view  are:     First,  that  it    accords  with   tbe 
primary   and   more  commonly  understood   meaning  of  the 
words;  second,  it  accords  with  the  general  practice  in  regard 
to  taking   private  property  for  public  use  in  vogue  when  tbe 
phrase  was  first  brought  into  use  in  the  earlier  Constitutions; 
third,  it  is  the  only  view  which  give  the  words  any   force  as 
a  limitation,  or  renders  them   capable  of  any  definite  and 
practical  application.     If  the  Constitution  means  that  private 
property  can  be  taken  only  for  use  by  the   public,  it  afiords  a 
definite  guide  to  both  the  legislature  and  the  couits."     And 
much  more  to  the  same  effect,  which   it  is  not  practical  to 
insert  in  this  opinion.     Mr.  Cooley,  under  the  head  of  "The 
Purpose"  (page  61,2),  says:  "Nor  could  it   be  of   importance 
that  the  public  would  receive  incidental   benefits,    such   as 
usually  spring  from  the  iniprovement  of  lands  or  the  estab- 
lishment of  prosperous  private  enterprises.     The  public  use 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S       181 

Healy  Lumber  Co.  v,  Morris 

implies  a  possession,  occupation,  and  enjoyment  of  the  land 
by  the  public  at  large,  or  by  public  agencies;  and  a  due 
protection  of  the  rights  of  private  property  will  preclude  the 
government  from  seizing  it  in  the  bands  of  the  owner,  and 
turning  it  over  to  another,  on  vague  grounds  of  ^  public 
benefit  to  spring  from  the  more  profitable  use  to  which  the 
latter  may  devote  it.'*  The  citation  of  nearly  all  the  cases 
bearing  on  this  question  will  be  found  in  Cooley's  Const. 
Lim.,  and  Lewis  en  Eminent  Domain,  and  it  is  not  necessary 
to  reproduce  them  here.  But  from  a  consideration  of  all  the 
authorities,  and  from  our  own  views  on  construction,  we  are 
of  the  opinion  that  the  use  under  consideration  must  be 
either  a  use  by  the  public,  or  by  some  agency  which  is  quasi 
pablic,  and  not  simply  a  use  which  may  incidentally  or  indi- 
rectly promote  the  public  interest  or  general  prosperity  of 
the  state. 

It  is  also  contended  by  the  appellant  that,  if  the  court 
should  conclude  that  this  was  not  ^uch  a  public  use  as  could 
be  sustained,  it  has  a  right  to  this  condemnation  under  the 
provision  of  the  statute  in  relation  to  private  ways  of  neces- 
sity. It  is  contended  by  the  respondents  that  this  action  was 
Dot  brought  under  the  statute  in  relation  to  condemnation  for 
private  ways  of  necessity,  and  this  seems  to  be  true;  but, 
ontside  of  this  technical  point,  the  term  '^ private  way  of 
necessity"  must  be  construed  with  reference  to  what  was 
deemed  a  private  way  of  necessity  at  the  time  of  the  adop- 
tion of  the  Constitution,  or,  in  other  words,  the  common-law 
definition  of  a  private  way  of  necessity.  The  rights  asked 
for  here  do  not  fall  within  such  definition.  There  is  no  ele- 
ment of  a  grant  in  this  case  upon  which  a  private  way  of 
necessity  is  founded.     "It  is  founded  on  an   implied   grant.'* 

2  Blackstone's  Commentaries  (Hammond's  Small  Ed.)  79. 
*'It  is  either  created  by  express  words,  or  it  is  created 
by  operation  of  law  as  incident  to  the  grant,  so  ^  that 
in  both  cases  the  grant   is  the  foundation  to  the  title." 

3  Kent's  Commentaries  (14th  Ed.)  p/  *424.  "*  *  *  A 
way  of  necessity  can  only  be  raised  out  of  land  granted  or 
reserved  by  the  grantor,  but  not  out  of  the  land  of  a  stran- 
ger. For,  if  one  owns  land  to  which  he  has  no  access  except 
over  lands  of  a  stranger,  he  has  not  thereby  any  right  to  go 
across  these  for  the  purpose  of  reaching  his  own."  2  Wash- 
burn on  Real  Property  (sth  Ed.)  p.  320.  "It  has  never,  we 
think,  been  decided  in  any  case  that  private  property  could 
be  condemned  for  a  private  road  for  the  exclusive  use  of  the 
applicant,  and  we  know  of  no  principle  upon  which  such  a 
proceeding  can  be  justified."  Lewis  on  Eminent  Domain,  p, 
233.  ''A  way  of  necessity,  when  the  nature  of  it  is  consid- 
ered, will  be  found  to  be  nothing  else  but  a  way  of  grant.  It 
derives  its  origin  from  a  grant,  for  there  seems  to  be  no  difler- 
eoce  where  a  thing  is  granted  by  express  words,  and  where 
by  operation  of  law  it  passes  as  incident  to  the  grant." 
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Chitty's  Notes  to  Blackstone's  Commentaries,  p.  *36.     ''Tbe- 
statute  authorizing  the  location  of  private  roads,  as  far  as  it 
provides  for  the  exercise  of  the  right  of  eminent  domain  to 
establish  them,  is  unconstitutional."     Wild  v.  Deig,  43  Ind^ 
455  (syllabus),  13  Am.  Rep.  399.     See,  also,  Dickey  v.  Ten- 
nison,  27  Mo.  373;  Osborn  v.  Hart,  24  Wis.  89,  i   Am.  Rep. 
161;  Taylor  V.  Porter,  4  Hill,  140,  40  Am.  Dec.  274;  Long  v. 
Billings,  7  Wash.  267,  34  Pac  936. 

We  have  not  overlooked  the  motion  of  respondents  to  dis- 
miss this  cause  on  the  ground  that  the  order  is  not  appeal- 
able, but,  with  the  view  we  have  taken  on  the  merits  of  the 
case,  it  is  not  necessary  to  discuss  the  question  raised  in  the 
motion,  and,  for  the  reason  that  other  cases  of  similar  import 
are  pending  in  this  court,  we  thought  it  best  to  decide  the 
case  on  its  merits. 

The  court  not  having  committed  error  in  sustaining  the 
demurrer  to  the  complaint,  the  judgment  is  affirmed. 

FULLERTON,  C.  J.,  and  ANDERS,  MOUNT,  and  HAD- 
LEY,  JJ.,  concur. 


TEXAS  CENT.  RY.  CO.  v.  BOWMAN  et  al. 

(Supreme  Court  of  Texas,  March  10,  1904.) 

[79  S.  W.  Rep.  295.] 

^  Public  Lands — Railroads — Right  of  Way — ^Application  of  Constitu- 
tional Provision. — In  view  of  the  course  of  legislation  (Paschal's 
Dig.  arts.  4922,  4930,  4940;  Rev.  St.  1895,  art.  4423)  providing  that 
railway  corporations  shall  have  a  right  of  way  for  their  lines  of 
foad  over  any  lands  belonging  to  the  state,  applies  to  sections  sur- 
veyed for  and  appropriated  to"  the  public  school  fund. 

Same — Same— Same — Same. — Const,  art.  1,  §  17,  providing  that  no 
person's  property  shall  be  taken  for  public  use  without  adequate 
compensation  being  made,  unless  by  the  consent  of  the  owner, 
applies  only  to  propierty  in  which  others  than  the  state  are  inter- 
ested. 

Same — Same — Same — Same. — Const,  art.  14,  §  3,  placing  certain 
restrictions  on  the  power  of  the  Legislature  to  grant  lands  in  aid 
of  the  construction  of  railroads,  does  not  affect  its  power  to  grant  to 
railways  a  right  of  way  over  lands  belonging  to  the  state. 

Same — Same — Same — Same — Public  School  Fund — ^Taking  Property 
for  Public  Use. — Const,  art.  7,  §  2,  providing  that  all  the  alternate 
*  sections  of  land  reserved  by  the  state  out  of  grants  made  to  railroads 
shall  constitute  a  perpetual  school  fund,  does  not  prohibit  the  grant- 
ing of  a  right  of  way  to  railroads  over  the  sections  so  reserved,, 
especially  in  view  of  article  10,  §§  1,  2,  giving  to  any  railroad  company 
the  right  to  construct  a  railroad  between  any  points  in  the  state» 
and  declaring  railroads  to  be  public  highways. 

Error  to  Court  of  Civil  Appeals  of  Second  Supreme  Judi- 
cial District. 

Action  by  the  Tex'as  Central  Railway  Company  against 
E.  Bowman  and  others.  From  a  judgment  in  favor  of  de<- 
fendants,  plaintiff  brings  error.     Reversed  and  rendered. 
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Clark  &  Bolinger  and  Hatchiaon  &  Preasler,  for  plaintifis 
in  error. 

G.  H.  Goodson,  for  defendant  in  error. 

WILLIAMS,  J.  Plaintiff  in  error  designated  and  occu- 
pied a  strip  of  land  for  its  right  of  way  across  an  alternate 
section  of  land  surveyed  for  and  appropriated  to  the  public 
school  fund.  Defendants  in  error  have  title  to  the  section 
by  purchase  and  patent  from  the  state  subsequent  to  the 
doing  of  the  acts  constituting  the  inception  of  the  claim  of 
the  railroad  company.  Both  claims  originated  after  the  pres- 
ent Constitution  and  the  Revised  Statutes  of  1879  took  effect. 
This  action  was  begun  by  plaintiff  in  error  to  enjoin  inter- 
ference by  defendants  with  its  right  of  way,  and  in  their 
answer  defendants  in  error  pleaded  in  reconvention  for  the 
land  claimed  by  plaintiff,  and  by  agreement  in  the  district 
court  the  cause  was  tried  upon  this  cross  claim,  all  questions 
as  to  the  injunction  being  eliminated.  The  judgments  of  the 
district  court  and  Court  of  Civil  Appeals  (75  S.  W.  556) 
were  in  favor  of  defendants  for  the  strip  of  land  in  contro- 
versy. The  case  depends  entirely  upon  two  questions  of  law, 
which  are:  First.  Does  article  4423  of  the  present  Revised 
Statutes  (1895),  which  is  the  same  as*  article  4167  of  the 
revision  of  1879,  give  to  railroad  companies  the  right  of  way 
over  such  land  as  that  in  question?  and,  second,  if  so,  is 
this  provision,  as  it  so  affects  school  lands,  constitutional? 
Article  4423  provides  as  follows:  ''Every  such  corporation 
shall  have  the  right  of  way  for  its  line  of  road  through  and  over 
any  lands  belonging  to  this  state,  and  to  use  any  earth,  tim- 
ber, stone  or  other  material  upon  any  such  land  necessary  to 
the  construction  and  operation  of  its  road  thiough  or  over 
said  land.'' 

I.  We  have  found  no  such  provision  in  a  general  law  earlier 
than  the  Revised  Statutes  of  1879.  .  Prior  to  the  adoption  of 
the  present  Constitution  railroad  companies  were  incorpo- 
rated under  special  charters,  which  generally,  if  not  uniformly, 
gave  the  same  right  of  way  as  that  conferred  by  the  provision 
now  in  question.  The  general  laws  which  had  been  enacted 
regnlating  railways,  therefore,  seem  to  have  assumed,  rather 
than  to  have  expressly  declared,  the  existence  of  the  right 
over  lands  of  the  sta^e;  for  the  provisions  made  for  the 
acquisition  of  such  rights  by  purchase  or  condemnation 
applied  only  to  private  property.  Paschal's  Dig.  arts. 
4922,  4930,  4940.  The  general  law  passed  in  1876  for  the 
chartering  of  railroad  corporations  omitted  any  express  pro- 
vision as  to  right  of  way  upon  lands  of  the  state,  but,  as  before, 
regulated  the  acquisition  of  such  rights  over  private  property 
by  agreement  or  condemnation.  The  codiiiers  of  1879 
supplied  the  omission  by  inserting  article  4167,  and  thereby 
placed  such  corporations,  organized  under  general  laws, 
upon  an  equality,  in  this  respect,  with  those  previously  exist- 
ing under  special  charters.     The  same  chapter  in  which  this 
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provision  is  found  makes  further  distinction  between  the  nse 
of  public  and  of  private  property  by  authorizing  the  construc- 
tion of  railroads  over  streams  of  water,  watercourses,  streets, 
highways,  plank  roads,  turnpikes,  and  canals,  all  of  a  public 
nature,  with  provisions  for  securing  the  rights  of  others  than 
the  state,  who  might  be  interested  in  particular  properties 
of  the  kind  mentioned,  and  by  specific  provisions  for  obtain- 
ing the  right  over  property  wholly  private  by  agreement 
or  condemnation.  This  mode  of  regulation  runs  through 
all  the  legislation  upon  this  subject,  there  being  no  pro- 
vision anywhere  for  the  acquisition  of  the  right  of  way  over 
property  belonging  to  the  state  otherwise  than  by  the  dona- 
tions found  in  the  statutes.  The  language  of  article  44239 
^'any  lands  belonging  to  this  state,''  is  unquestionably  com- 
prehensive enough  to  embrace  school  lands  which  belong  to 
the  state.  Smisson  v.  The  State,  71  Tex.  222,  9  S.  W.  112. 
There  is  nothing  whatever  in  any  of  the  legislation  on  this 
subject  to  suggest  a  restriction  upon  the  meaning  of  the  lan- 
guage, but,  on  the  contrary,  the  outline  given  shows  the 
purpose  of  the  Legislature  always  to  have  been  to  give  in  the 
fullest  manner  the  right  of  way,  when  only  the  rights  of 
the  state  were  to  be  afiected,  and  rights  of  private  property 
where  not  to  be  touched.  The  general  provisions  now  in 
the  Revised  Statutes  were  only  an  adoption,  for  the  benefit 
and  encouragement  of  railroad  corporations  to  be  organized 
under  general  law,  of  the  same  policy  which  had  always 
been  pursued  in  granting  special  charters.  Much  of  the  land 
had  been  surveyed  for  the  school  fund  by  the  latter  class  of 
corporations  operating  under  charters  giving  right  of  way 
over  the  state's  land.  In  some  instances  large  reservations 
had  been  made  by  law  of  lands  along  the  proposed  routes 
of  railroads  for  the  location  of  the  lands  of  the  companies 
and  the  alternate  school  sections.  It  would  be  absurd  to  say 
that  the  right  of  way  giveft  in  the  charters  of  the  companies 
which  were  to  locate  the  lands  did  not  apply  to  the  lands 
when  located  by  them;  and,  with  the  history  of  the  subject 
in  mind,  it  would  be  as  unreasonable  to  hold  that  the  provi- 
sion introduced  into  the  general  law,  quite  as  broad  in^  its 
language,  was  intended  to  have  a  difierent  efiect,  unless  it  is 
true  that  the  Constitution  imposes  a  restriction  upon  the 
power  of  the  Legislature;  and  this  brings  us  to  the  second 
question. 

2.  It  is  claimed  that  the  Legislature  is  without  power  to 
grant  such  rights  of  way  over  school  lands  because  of  the 
provisions  of  the  Constitution  in  the  second  section  of  article 
7  that  ''all  the  alternate  sections  of  land,"  etc.,  ''shall  con- 
stitute a  perpetual  school  fund*';  and  in  the  fourth  section 
of  the  same  article  that  "the  lands  herein  set  apart  to  the 
public  free  school  fund  shall  be  sold  under  such  regulations, 
at  such  times,  and  on  such  terms  as  may  be  prescribed  by 
law.''     Other  constitutional  provisions,  more  or  less  affecting 
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the  qaestion  before  us,  are  section  17  of  article  i,  '*tbat  00 
person's  property  shall  be  taken,  damaged  01  destroyed  for 
or  applied  to  pablic  use  ivitbout  adequate  compensation  be- 
ing made,  unless  by  the  consent  of  such  person";  sections 
I  and  2  of  article  10,  ivhich  give  to  any  railroad  corporation 
organized  under  the  law  for  the  purpose  ''the  right  to  con- 
struct and  operate  a  railroad  between  any  points  within  this 
state/*  and  declare  raili oads  to  be  public  highways;  and 
section  3  of  article  14,  recognizing  the  power  of  the  Legisla- 
ture to  continue  the  policy  previously  characterizing  legis- 
lation in  this  state  of  granting  to  railroad  companies  lands 
in  aid  and  encouragement  of  the  construction  of  railroads, 
but  patting  upon  the  power  certain  restrictions  which  had 
not  always  existed.  The  building  of  railroads  is  here  recog- 
nized, as  it  has  always  been  in  our  legislation  and  in  the  law 
generally,  as  a  public  purpose,  the  promotion  of  which  justifies 
the  use  of  public  property  and  the  taking  of  private  property. 
The  power  to  provide  for  the  doing  of  these  things  is  leg- 
islative in  character,  and  is  vested  in  the  Legislature,  subjects 
to  constitutional  limitations.  The  only  express  restriction 
are  those  contained  in  section  17,  art.  i,  and  section  3,  art.  14. 
The  first  evidently  applies  only  to  property  in  which  othets 
than  the  state  are  interested;  but,  if  it  were  held  to  apply  to 
property  belonging  to  the  slate,  it  would  authori«e  the  taking 
of  it  with  the  consent  of  the  state,  which  only  the  Legislature 
could  give.  The  second  contains  no  inhibition  against  the 
exercise  of  such  a  power  as  that  here  in  question,  but  recog- 
nizes the  existence  of  a  much  broader  one,  and  puts  certain 
express  restrictions  upon  it.  It  is  not  meant  that  the  lands, 
grants  of  which  are  authorized  by  this  latter  provision,  in- 
clude school  lands,  but  only  that  it  puts  upon  a  power  to 
grant  lands  which  otherwise  existed  certain  express  limita- 
tions, which  do  not  include  a  denial  of  the  power  to  grant  to 
railways  a  right  of  way  over  lands  belonging  to  the  state. 
The  power  of  the  Legislature  to  devote  the  general  property 
of  the  state  to  public  purposes  without  other  compensation 
than  such  as  arises  from  the  advantages  resulting  from  such 
use  of  it  is  therefore  not  only  not  taken  away,  but  is  expressly 
recognized,  and,  unless  the  power  here  in  question  is  excluded 
by  the  provisions  on  which  defendants  in  error  rely,  it  must 
be  held  to  exist.  If  the  contention,  based  upon  the  provi- 
sions creating  and  providing  for  the  disposition  of  the  school 
fund,  that  they  take  away  all  power  from  the  Legislature  to 
grant  rights  of  way  over  the  lands  thus  appropriated,  is  sound, 
it  follows  that  these  lands  cannot  be  subjected  to  any  public 
use  whatever,  or  dealt  with  otherwise  than  by  outright  sale. 
The  objection  would  apply  equally  to  legislative  attempts  to 
authorize  the  location  upon  them  of  public  roads,  court- 
houses, and  even  public  schoolhouses ;  for  the  contention  is, 
in  effect,  that,  as  the  lands  must  be  sold,  nothing  else  can  be 
done  with  them.  .  This  argument  loses  sight  of  other  legisla- 
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tive  powers  wbicb  inhere  in  the  sovereign,  and  which  ar^ 
conferred  by  the  sovereign  upon  the  Legislature.  Such  re^ 
strictions  upon  legislative  action  as  there  may  be  in  the 
provisions  last  referred  to  are  implied,  and  cannot  be  held 
to  exclude  the  existence  of  other  powers,  further  than  the 
latter  may  be  inconsistent  with  the  accomplishment  of  the 
objects  of  those  provisions.  ''A  power  clearly  legislative  in 
its  character,  not  expressly  denied  to  the  Legislature,  ought 
not  to  be  held  to  be  denied  by  implication  unless  its  exercise 
would  interfere  with,  frustrate,  or  to  some  extent  defeat  the 
exercise  of  a  power  expressly  granted."  Smisson  v.  The 
State,  71  Tex.  233,  9  S.  W.  116.  "In  the  construction  of 
constitutions,  as  well  as  of  statutes,  it  has  been  often  held 
that  the  powers  necessary  to  the  exercise  of  a  power  clearljr 
granted  will  be  implied;  but  we  know  of  no  case  in  which 
the  express  grant  of  a  power,  legislative  in  its  character,  has 
been  held  to  carry  with  it  an  implied  prohibition  to  exercise 
a  power  of  that  character,  unless  such,  implication  is  neces- 
sary to  the  full  and  free  exercise  of  the  power  given."  71 
Tex.  235,  9  S.  W.  117;  Lytle  v.  Halfi,  75  Tex.  128,  12  S.  W. 
610.  The  sections  of  the  Constitution  concerning  the  school 
fund  were  adopted  with  knowledge  of  the  existence  of  other 
legislative  powers  arising  out  of  the  same  instrument,  and 
are  therefore  to  be  construed  with  due  regard  to  such  other 
powers.  Limitations  may  arise  by  implication  from  them 
which  would  exclude  the  power  to  divert  the  fund  to  other 
purposes,  or  to  provide  for  a  different  method  than  that  pre- 
scribed of  finally  utilizing  the  lands  to  produce  moneys  for 
the  support  of  the  schools.  Smisson  v.  The  State,  supra. 
But  the  exercise  of  other  powers  upon  the  lands  may  not 
necessarily  tend  to  defeat  these  limitations,  or  the  purposes 
which  they  were  meant  to  secure.  As  we  have  said,  the 
construction  of  railroads  has  been  regarded  in  all  of  our  leg- 
islative history  and  in  the  Constitution  itself  as  a  legitimate 
means  of  settling,  improving,  and  developing  the  resources 
of  the  state.  •  The  power  to  grant  rights  of  way  over  the 
state's  property  had  always  been  exercised  as  a  proper  means 
of  securing  these  results.  This  power  is  not  expressly  denied 
by  the  Constitution,  and  as,  judged  by  our  own  legislative 
history  and  the  Constitution  itself,  it  is  to  be  regarded,  not 
as  an  impediment,  but  as  a  help,  to  the  prescribed  utilization 
of  the  school  fund,  it  should  not  be  held  to  have  been  denied 
by  implication.  In  other  words,  the  appropriation  of  these 
lands  atid  the  command  to  sell  them  were  made  in  contem* 
plation  of  the  existence  of  other  legislative  powers,  which 
might  be  employed  consistently  with  and  in  aid  of  the  ob- 
jects in  view.  The  right  granted  to  any  company  is  only  to 
the  use  of  a  narrow  strip  of  land,  of  which  the  fee  is  not 
acquired  by  the  railroad  company,  but  remains  in  the  state» 
subject  to  its  disposal;  and  the  right  of  the  railroad  company 
is  l)eld  subject  to  all  conditions  and  limitations  which  by  law 
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attach  to  such  property.     No  legitimate  exercise  of  the  power 
to  s^rant  such  rights  can   materially  impede  the  exercise  of 
the  other  powers  conferred  over  the  school  lands.     This  view 
is  supported  by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Illinois  Central  Railroad  Co.  v. 
Illinois,  146    U.  S.   387,  13   Sup.   Ct.  no,   36  L.    Ed.  1018. 
There  the  railroad  company  claimed,  under  grants  from   the 
Ljes:islature  of  Illinois,   several  rights  in  the  soil  under  the 
navigable  waters  of  Lake    Michigan,  one  of  which    was  the 
risht  to  use  a  strip  of  the  land  for  its  road,  buildings,   and 
other  appurtenances;  and  another  was  the  title  in   fee  to  a 
large  area,  not  so  used,  embracing  the  larger  part  of  the  har- 
bor,  and  effectually  displacing,  if  held  valid,  the  power  of 
the  Legislature  to  regulate  the  improvement  and  use  of  the 
harbor  for  the  public  benefit.     The  court  held,  in  substance, 
that  the  title  to  lands  under  navigable  waters  within  the  state 
is  held  by  the  state  in  trust  for  all  its  citizens;  that  the  power 
over  it  is  governmental  in  character,  and  that  it  cannot,  there- 
fore, be  granted  away  by  one  Legislature  so  as  to  deprive 
another  of  its  legislative  power  to  control  and  manage  it  for 
the  benefit  of  the  public;  and  the  court  denied  the  claim  of 
the  railroad  company  to  the  fee    in  the  large  area  of  sub- 
merged land,  because  the  grant  of  it  was,  in  its  effect,  a 
complete  diversion  of*  the  property  from  the  purposes  of  the 
trust  upon  which  it  was  held.     But  the  court  made  this  dis- 
tinction:   ^ -The  interest  of  the  people  in  the  navigation  of 
the  waters  and  in  the  commerce  over  them  may  be  improved 
in  many  instances  by  the  erection  of  wharves,  docks,   and 
piers  therein,  for  which  purpose  the  state  may  grant  parcels 
of  the  submerged  lands;  and,  so  long  as  that  disposition   is 
made  for  such  purpose,  no  valid  objections  can  be  made  to 
the  grants.     It  is  grants  of  parcels  of  lands  under  navigable 
waters  that  may  afiord  foundation  for  wharves,   piers,  docks, 
and  other  structures  in  aid  of  commerce,  and  grants  of  par- 
cels which,  being  occupied,  do  not  substantially  impair  the 
public  interest  in  the  lands  and  waters  remaining,  that  are 
chiefly  considered  and  sustained  in  the  adjudged  cases  as  a 
valid  exercise  of  legislative  power  consistently  with  the  tru^^t 
to  the  public  upon  which  such   lands  are   held  by  the    state. 
JButthat  is  a  very  different  doctrine  from  the  one  which  would 
sanction  the  abdication  of  the  general  control  of  the  state 
over  lands  under  the  navigable  waters  of  an  entire  harbor  or 
bay,  or  of  a  sea  or  lake.     Such  abdication  fs  not  consistent 
with  the  exercise  of  that  trust  which  requires  the  government 
of  the  state  to  preserve  such  waters  for  the  use  of  the  public." 
And  the  judgment  protected  the  railroad  company   in  one  of 
its  claims  and   denied  the  other,  in  accordance  with  the  law 
so  stated.     The  purpose  for  which  the  school  lands  are  re- 
quired to  be  sold    is  the  raising    of  money  to  support  the 
schools,  and   this  may  be  promoted  in  many  ways  by  the 
exercise  of  other  powers  of  the  Legislature.     Such  powers 
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are  left  in  that  body  by  the  Coostitution,  and  may  be  em- 
ployed upon  this  land  whenever  the  attempted  exercise  does 
not  conflict  with,  and  especially  where  it  promotes,  the  power 
to  sell  to  advantage.  To  the  advancement  of  the  purpose  of 
selling  the  lands  advantageously  by  settling  up  the  country, 
bringing  them  into  demand,  and  thereby  increasing  their 
value,  the  Legislature  might  well  regard  the  granting  to 
railroad  companies  of  rights  of  way  over  them  as  a  legitimate 
means. 

Another  view  of  the  Constitution  sustains  this  legislation. 
The  Legislature  is  permitted  to  provide  for  the  incorporation 
of  railroad  companies  by  general  law  only  (article  3,  §  56), 
and  it  is  provided  that  such  companies  ''shall  have  the  right 
to  construct  and  operate  a  railroad  between  any  points  in 
this  state/'  This  gives  the  consent  of  the  people  of  the  state 
for  the  Legislature,  in  the  laws  to  be  enacted,  to  authorize 
such  construction  and  operation  so  far  as  it  affects  the  state 
only.  A  limitation  is  expressed  in  section  17  of  article  i, 
which  secures  compensation  for  private  property  taken,  but 
no  such  reservation  is  made  in  favor  of  the  state.  These 
provisions  operate  along  with  those  in  regard  to  the  school 
fund,  and  the  power  given  affects  those  lands  as  well  as  others 
belonging  to  the  state. 

Our  conclusion  is  that  the  title  purchased  from  the  state  by 
defendants  in  error  is  subject  to  the  right  of  way  previously 
acquired  by  plaintiff  in  error,  and  that  the  judgments  below 
should  be  reversed,  and  that  judgment  should  be  here  ren- 
dered that  defendants  in  error  take  nothing  by  their  cross- 
action,  and  that  plaintiff  in  error  be  adjudged  to  be  the  owner 
of  the  statutory  right  of  way  claimed  by  it. 

Reversed  and  rendered. 


DAVIS  V.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  South  Carolina,  April  19,  1904.) 

[47  S.  E.  Rep.  723.] 

Crossings — Negligence— Failure  to  Give  Signals. — ^That  a  railroad 
company  failed  to  give  the  statutory  signals  at  crossings  may  be 
shown  to  establish  negligence  on  the  part  of  such  company. 

Duty  to  Lookout  for  Stock  on  Track.* — A  lookout  for  stock  on  the 
track  must  be  kept  by  the  engineer  even  in  counties  where  stock  is 
not  allowed  to  run  at  large. 

New  Trial, — Where  the  record  shows  that  there  was  some  testimony 
on  each  of  the  points  in  issue,  a  refusal  of  a  new  trial  for  insufficiency 
of  the  evidence  will  not  be  disturbed. 

Appeal  from  Common  Pleas  Circuit  Court  of  Richland 
County;  Klugh,  Judge. 

Action  by  Andrew  J.  Davis  against  the  Southern  Railway 
Company.  Verdict  for  plaintiff.  From  an  order  denying  a 
new  trial,  defendant  appeals.     Affirmed. 

♦See  notes  at  end  of  case. 
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The  charge  of  the  preaiding  judge  is  as  follows: 
"The  plaiDtifi,  Andrew  J.  Davis»  brings  this  suit  against  the 
Sonthern  Railway  Company    to  recover  damages  which   he 
alleges  he  has  suffered  by  reason  of  the  railroad  having  killed 
a  mule  of  his,  as  he  alleges,  through  negligence.     He  alleges 
that  the  railroad  running  its  train  from  Columbia  to  Charlotte 
negligently  ran  over  and  against  a  certain  mule,  the  property 
of  the  plaintifi,  and  killed  the  same,  to  the  damage  of  plain- 
tiff $150.     The  railroad  answers  that  complaint  with  a  gen- 
eral denial — denies  everything  set  forth  in  the  complaint — 
which  pats  upon  the  plaintiff  the  burden  of  proof,  to  prove 
by  the  preponderance  of  the  evidence  the  facts  he  alleges,  in 
order  to  entitle  him  to  recover;  and  if  he  fails  to  prove  them 
by  the  preponderance  of  the  evidence  then  he  is  not  entitled 
to  recover.     The  railroad  is  charged  with  negligence,  and 
negligence  means  the  failure  of  a  person — of  a  railroad  com- 
pany, for  example — to  do  that  which,  under  the  circumstances 
of  the  situation,  a  railroad  company  of  ordinary  prudence 
would  do,  or  the  omission  to  do' what  a  railroad  company  of 
ordinary   prudence  would  not  omit  to  do.     So  negligence 
means  either  a  failnr'e — the  commission,  the  doing  of  some- 
thing a  prudent  person  would  not  do,  or  the  omission  to  do 
something  that  a  prudent  person  would  do.     It  is  the  failure 
to  exercise  due  care  in  any  particular  situation  or  set  of  cir- 
cumstances. 

''Now,  where  it  appears  that  a  railroad  has,  by  its  train, 
killed  stock,  a  domestic  animal,  as  a  cow  or  a  mule,  and  no 
other  fact  appears  in  reference  to  it,  the  law  raises  the   pre- 
sumption that  the  railroad  was  negligent.     An  animal  has  not 
the  intelligence  to  apprehend  danger,  and  to  take  itself  out 
of  the  way  of  apprehended  danger.     As  a  matter  of  course, 
animals  do  run  from  what  they  are  afraid   of,  but   they  have 
not  the  intelligence  that  a  human  being  has  to  know  what 
always  to  be  afraid  of  and  what  to  get  out  of  the  way  of;  and 
so  the  law  charges  these  railroad  companies  running  their 
trains,  by  the  exercise  of  the  franchise  which  the  statute 
confers  upon  them,  with  the  duty  of  looking  out  for  the  safety 
of  domestic  animals;  and  therefore,  where  it  appears  that  the 
railroad,  by  its  train«  has  killed  a  domestic  animal,  and  noth- 
ing else  appears  but  the  fact  of  the  killing,   then  the  law 
raises  the  presumption  that  it  was  the  result  of  negligence  on 
the  part  of  the    railroad  company.     As  a  matter  of  course, 
when  the  facts  do  appear,  and  they  negative  the  idea  of  neg- 
ligence, and  they  show  the  railroad  was  exercising  ordinary 
care  in  running  its  train,  so  that  it  was  not  the  fault  or  its 
lack  of  care  that  caused  the  death  of  the  animal  or  injury  to 
the  animal,  then  the  implication  of  the  presumption  of  nee:- 
ligence  is  withdrawn.     This  must  appear  by  the  facts  of  the 
case.    Unless  the  evidence  makes  out,  by  the  preponderance 
of  the  evidence,  the  fact  of  negligence  in  the  railroad  com- 
pany, the  plaintiff  is  not  entitled  to  recover.     So  the  facts 
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are  for  your  determination  as  to  whether  or  not  this  railroad 
was  running  its  train  as  alleged  in  the  complaint,  anci 
whether  or  not  the  train  killed  the  mule,  as  alleged,  and,  if 
so,  then  whether  the  railroad  was  negligent  or  not. 

'4t  is  the  law,  and  therefore  appears,  and  it  may  be  takeo 
notice  of  by  the  court  and  by  you,  that  the  general  stock  la^v 
is  of  force  in  Richland  county;  a  provision  of  which  requires 
the  owner  of  stock  to  keep  his  stock  fenced,   not  to  allovi^ 
them  to  run  at  large.     Now,  in  a  county  where  the  stock  la^^ 
is  of  force  everybody  has  the  right  to  presume — the  railroad 
company  has  the  same  right  anybody  else  would  have — the 
right  to  presume  that  people  are  obeying  the  law,  are  keep- 
ing their  stock  fenced;  and  therefore  the  railroad  is  not  bound 
to  exercise  as  great  care  or  vigilance  in  looking  out  and 
watching  for  stock  on  its  track  in  a  county  where  the   stock 
law  is  of  force  as  they  would  be  ^here  the  la^  allows   stock 
to  run  at  large.     That  does  not  excuse  a  railroad  if  it  knows, 
as  a  matter  of  fact,  or  if  it  ought  to  know,  if  it  has  the  oppor- 
tunity to  know,  and  where  a  person  of  ordinary   intelligence 
and  ordinary  observation  would  know,  that  stock  were  ont 
at  large — that  does  not  excuse  a  railroad  company  for  killing 
or  injuring  stock  where  the  stock  law  is  of  force,  if  it  knows 
or  ought  to  know  that  stock  is  at  large.     It  is  true  that  the 
law  is  to  the  effect  that  a  trespasser  has  no  rights  as  against 
the  owner  of  the  property  on  which  he  is  trespassing,  except 
he  has  the  right  not  to  be  willfully  or  wantonly  injured  by  the 
owner  of  the  property,  and  to  some  extent  that  might  apply 
to  trespassing  stock;  but  it  cannot  apply  to  animals  in  the 
same  sense  that  it  applies  to  people,  for  the  very  reason  I 
mentioned  a  moment  ago — animals  have  not  the  intelligence 
of  people — and  therefore  they  cannot  be  held  to  the  same 
rule  of  accountability  or  liability  and  the  same  rule  of  duty 
that  intelligent  beings  are  held  to.     So  that  a  railroad  has 
no  right  to  wantonly  or  willfully  injure  trespassing    stock; 
neither  has  it  the  right  to  injure  trespassing  stock  through 
negligence.     The  rule  is  only  modified  by    the  stock  law  to 
the  extent  that  the  railroad  is  not  bound  to  keep  the  same 
degree  of  watchful  care,  watchfulness  for  stock  on  its  track, 
where  the  stock  law  is  in  force,  as  where  the  stock  law  is  not 
in  force.     Where  stock  is  on  the  track  in  a  county  where  the 
stock  law  is  not  in  force,  and  the  railroad  sees  them,  or  has 
the  opportunity  and  ought  to  see  them  by  the  exercise  of  or- 
dinary watchfulness,  then,  if  it  fails  to  see,  or  if,  seeing  them, 
injures  them  through  willful,  wanton  negligence,  the  railroad 
is  liable  for  damages.     So,  in  this  case,  if  you  find  they  were 
at  large  in  violation  of  the  provisions  of  the  general  stock 
law,  and  should  find  that  the  railroad  company,  by  the  exer- 
cise of  ordinary  vigilance — which  means  a  less  degree  of  vigi- 
lance in  a  stock  law  county  than  in  a  nonstock  law  county — 
if  the  railroad,  by  the  exercise  of  vigilance,  which  a  prudent 
railroad  in  a  stock  law  county  ought  to  exercise,  knew  or  could 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S       191 

Davis  V.  Soathem  Ry.  Co 

bave  known  that  stock  was  oo  the  track,  then  the  railroad 
was  bound  to  exercise  due  care,  the  care  of  a  prudent  rail- 
road to  prevent  injury  to  the  stock;*  and  if  you  find  that  it 
failed  to  exercise  that  degree  of  care,  and  that  the  stock  was 
injured  by  reason  of  such  failure,  then  the  railroad  is  liable. 
If  the  evidence  fails  to  make  out  those  facts,  the  railroad 
then  is  not  liable. 

"If  you  conclude  that  the  defendant  is  liable  in  this  case, 
your  verdict  will  be  in  favor  of  the  plliintifif  whatever  you  find 
to  be  the  actual  value  of  the  mule  at  the  time  it  was  killed. 
As  a  matter  of  course,  if  you  find  that  the  railroad  is  not  lia* 
ble,  your  verdict  should  be  in  favor  of  the  'defendant.  You 
will  elect  one  of  your  number  to  act  as  foreman,  and  write 
the  verdict  on  the  complaint. 

''Both  the  plaintiff  and  defendant  have  requested  the  court 
to  charge  certain  propositions  as  law,   which  I  will  proceed 
to  give  you. 
''On  behalf  of  the  railroad: 

"  '(i)  At  a  place  where  the  general  stock,  which  prohibits 
cattle  from  being  permitted  to  roam  at  large,  is  then  of 
force,  a  railroad  company  is  not  required  to  use  the  same  care 
or  caution  in  running  its  trains  as  in  localities  where  such 
law  is  not  of  force.'  That  I  charge  you,  subject  to  what  I 
have  already  given  you  in  reference  to  the  effect  of  the  stock 
law.  The  stock  law  does  not  relieve  the  railroad  from  the 
necessity  of  the  duty  of  exercising  ordinary  care,  but  merely 
relaxes  the  degree  of  vigilance  which  it  is  required  to  exer- 
cise.   In  that  sense  I  charge  you  that. 

"  '(2)  I  charge  you  that  the  general  stock  law  was  in  force 
in  Richland  county  at  the  time  of  the  alleged  accident,  and 
the  defendant  railroad  company  was  not,  therefore,  required 
to  use  the  same  care  and  caution  in  running  its  trains  as  in 
localities  where  such  stock  law  is  not  of  force.'  I  have  al- 
ready charged  you  that,  and  so  charge  you. 
,"  H3)  A  railroad  company  is  not  liable  for  stock  accidentally 
killed.'  I  charge  you  that.  If  you  find  from  the  evidence  in 
this  case  that  the  killing  of  the  mule  was  not  the  result  of 
negligence,  but  the  result  of  accident — the  result  of  circum- 
stances over  which  the  railroad  had  no  control,  and  couldn't 
have  controlled — then  the  railroad  is  not  liable. 

"  '(4)  In  the  running  of  a  railroad  passenger  train  the 
employees  must  regard  the  safety  of  the  passengers  and 
the  property  of  the  company  as  well  as  danger  to  cattle  on  the 
track,  and  the  question  of  negligence  is  influenced  by  these 
considerations.'  I  so  charge  you. 
" '(s)  All  that  the  law  requires  generally  in  these  stock- 
killing  cases  is  that  the  railroad  company  shall  exercise  that 
sort  of  care  which  prudent  men,  influenced  by  personal  in- 
terest, ordinarily  bestow  on  their  business  and  conduct;  and 
it  is  the  absence  of  this  kind  of  care  which  would  make  the 
RiHroad  company  liable  in  a  case  for  the  killing  of  stock  in  a 
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county  where  the  stock  law  is  not  of  force.  But  where  tfa  e 
stock  law  is  of  force,  less  vigilance  is  required  of  the  rail'- 
road  company,  or,  as  stated  in  the  case  of  Joyner  v.  R.  R. 
Co.,  26  S.  C.  58  [i  S.  E.  52],  much  less  care  is  required  of  the 
railroad  company  in  providing  against  stock  on  its  track  since 
the  passage  of  the  stock  law  than  before  the  passage.'  I 
charge  you  that. 

*^  '(6)  If  you  find  from  the  evidence  that  the  engineer  of 
the  train  in  question  w&s  in  the  exercise  of  ordinary  care; 
that  the  train  was  running  at  a  lawful  rate,  and  had  the  cus- 
tomary appliances  and  force  of  trainmen;  and  the  mule  in 
question,  when  seen  by  the  engineer,  was  so  close  that  the 
train  could  not  be  stopped  in  time  to  avoid  the  accident — 
then  plaintifi  cannot  recover.'     I  charge  you  that. 

^'  ^Mr.  Thomson:  I  want  to  add  one  as  to  the  speed  of  the 
train:  That  the  speed  of  the  train  was  not  unlawful  to  pass 
th«'ough  that  country,  provided  an  ordinarily  prudent  company 
would  go  at  that  rate. ' 

''As  to  the  manner  of  running  the  train,  the  speed  at  which 
it  was  run,  the  degree  of  vigilance — of  watchfulness — observed* 
and  other  matters  of  caution,  is  that  which  a  railroad  of 
ordinary  prudence  and  caution  would  be  required  to  use;  and 
if  the  railroad  was  running  its  train  at  the  ordinary  rate  of 
speed  at  which  that  particular  train  was  running,  then  the 
speed  at  which  it  was  being  run  could  not  be  considered  as 
a  cirnumstance  going  to  show  negligence. 
''Now,  on  behalf  of  the  plaintifi. 

"  'It  is  negligence  per  se  for  a  railroad  company  to  fail 
to  comply  with  statutory  requirements  as  to  signals  at  cross- 
ings.'  That  does  not  apply  in  a  case  like  this.  The  statute* 
as  you  are  aware,  requires  the  railroad  to  blow  the  whistle  or 
ring  the  bell  when  it  is  approaching  a  crossing,  or  a  public 
highway,  or  traveled  place;  and  if  a  person  is  injured  at  a 
crossing,  whether  the  injury  is  to  his  person  or  to  his  prop- 
erty, because  of  the  failure  of  the  railroad  to  give  the  signal 
by  blowing  the  whistle  or  ringing  the  bell,  then  it  does  amount 
to  a  case  of  negligence  per  se,  because  the  law  requires  the 
railroad  to  give  that  signal  at  the  crossing,  so  that  people 
can  get  out  of  the  way — keep  out  of  the  way — while  crossing 
a  crossing.  That  don't  apply  to  injury  to  stock  other  than 
at  a  traveled  place.  The  failure  to  give  the  statutory  signal 
is  a  circumstance  which  the  jury  may  consider  in  determining 
whether  the  railroad  was  running  its  train  with  due  caution 
or  not.  Even  in  a  case  that  does  not  arise  at  a  crossing, 
a  failure  to  give  the  signal  would  not,  in  a  case  like  this  we 
are  now  considering,  be  negligence  per  se — that  is,  negli- 
gence within  itself;  the  mere  fact  of  failure  to  give  the  signal 
would  not  amount  to  such  negligence  as  would  make  the  rail- 
road liable  in  a  case  like  this.  Mere  circumstance  for  you  to 
consider.  The  law  presumes,  inasmuch  as  the  law  requires 
the  railroad  to  give  these  signals,  that  it  does  give    them. 
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And  if  a  party  undertakes  to  rely  upon  the  failure  of  the 
railroad  t3  give  the  signal,  then  the  party  who  alleges  must 
prove  by  the  preponderance  of  the  evidence  that  the  signal 
was  not  given;  and,  if  that  is  the  case,  then  it  becomes  a 
circumstance  for  the  consideration  of  the  jury  to  determine 
whether,  under  all  the  circumstances  in  the  case,  the  railroad 
was  exercising  the  care  in  running  its  train  which  the  law 
requires.     So  I  refuse  you  that  first  request  to  charge. 

**  '(2)  As  great  care  is  not  required  against  trespassers  as 
in  other  cases,  but  the  railroad  company  is  liable  for  stock 
negligently  killed.'  I  charge  yon  that.  I  have  already 
charged  yon  that  the  stock  law  does  modify  the  extent  of  the 
duty  of  the  railroad  to  keep  a  lookout  for  stock,  but  still  it 
does  not  relieve  the  railroad  if  the  stock  is  actually  killed 
through  the  railroad's  negligence. 

''  Hs)  If  you  find,  as  a  matter  of  fact,  that  the  railroad 
company  killed  the  plaintiff's  mule,  then  you  are  to  presume 
that  the  railroad  company  was  negligent;  and  this  presump- 
tion of  negligence  will  stand  until  the  railroad  company  con- 
vinces you  by  the  greater  weight  of  the  evidence  that  it  was 
a  case  of  accident— that  is,  that  after  the  fact  of  the  killing 
has  been  established,  the  burden  of  proof  is  upon  the  railroad 
company  to  prove  that  it  was  done  by  accident,  and  not 
through  their  negligence.  This  is  a  rule  of  law  that  has  not 
been  changed  by  the  stock  law.'  I  have  substantially  charged 
you,  and  so  charge. 

'*  '(4)  If  you  find  as  a  matter  of  fact  that  the  engineer  or 
fireman  saw,  or  could  have  seen,  the  plaintiff's  mule  on  the 
track  at  any  time  before  the  killing,  and  that  they  did  not  try 
to  stop  the  train  or  to  frighten  the  mule  off  the  track  by 
blowing  the  whistle  or  ringing  the  bell,  then  the  railroad 
company  is  guilty  of  negligence,  and  you  must  find  for  the 
plaintiff.'  That  is,  you  must  find  for  the  plaintiff  if  you  find 
those  facts  to  be  true,  in  case  you  find  they  were  negligent, 
and  that  such  negligence  was  the  cause  of  the  injuiy.  I 
so  charge  you. 

"  '(5)  If  yon  find  that  the  plaintiff  is  entitled  to  recover 
from  the  railroad  company  for  the  killing  of  his  mule,  then 
the  measure  of  damage  is  the  value  of  the  mule  at  the  time  of 
the  killing.'  I  have  already  charged  you,  and  so  charge  you. 
It  remains  for  you  to  determine  whether  the  plaintiff  is  enti- 
tled to  recover  or  not.  If  you  conclude  he  is,  give  him  a 
verdict  for  the  value  of  the  mule  as  you  find  the  value  to  be 
established  by  the  evidence  in  the  case.  If  you  find  be  is  not 
entitled  to  recover,  your  verdict  will  be  for  the  defendant.'* 
From  judgment  for  plaintiff,  defendant  appeals. 

B.  L.  Abney  and  E.  M.  Thomson,  for  appellant. 
John   S.  Reynolds,  E.  McC.  Clarkson,  and  Aug.   M.  Deal, 
for  respondent. 

POPE,  C.  J.     This  action  to  recover  $150  of  defendant 
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railway  company  (or  negligently  killing  a  mnle,  the  property 
of  plaintiff,  came  on  for  trial  before  Judge  Klagh  and  a  jury 
on  April  30,  1903.  Testimony  was  offered  by  both  plaintiff 
and  defendant  on  the  matter  of  the  alleged  negligence  of  the 
defendant.  Some  of  this  testimony  was  objected  to,  some 
of  it  was'allowed  over  defendant's  objection.  This  is  made  a 
ground  of  appeal.  Both  sides  to  the  controversy  made  re* 
quests  to  charge.  His  honor's  charge  is  made  a  ground  of 
appeal.  After  verdict  found  for  plaintifi,  a  motion  was  made 
for  a  new  trial  by  defendant  upon  the  minutes,  which  was 
refused.  This  is  made  a  ground  of  appeal  after  judgment 
entered.     The  grounds  of  appeal  are  as  follows: 

''(i)  Excepts  because  his  honor  erred  in  allowing  the  plain- 
tiff to  testify,  over  defendant's  objection,  that  the  train  which 
killed  plaintiff's  mule  failed  to  give  the  signals  required  by 
statute  for  a  public  crossing  600  yards  from  the  place  where 
the  said  mule  was  struck,  and  also  failed  to  give  the  signals 
required  by  statute  for  another  crossing  400  yards  from  the 
place  where  said  mule  wns  struck ;  whereas  it  is  submitted 
that  this  accident  not  having  occurred  at  a  crossing,  and  the 
complaint  containing  no  allegation  to  which  it  could  be  re- 
sponsive, such  testimony  was  irrelevant  to  the  issue,  and 
should  not  have  been  admitted. 

'^(2)  Excepts  because  his  honor  erred  in  allowing  Major 
Cason  to  testify,  over  the  objection  of  defendant,  that  the 
train  which  killed  plaintiff's  mule  failed  to  give  the  signals 
prescribed  by  statute  for  a  public  crossing  a  considerable 
distance — some  400  yards — from  the  place  where  this  acci- 
dent occurred.     For  the  reasons  stated  under  exception  i. 

''(3)  Excepts  because  his  honor  erred  in  charging  the  jury 
as  follows:  'The  failure  to  give  the  statutory  signal  (his 
honor  referring  to  the  failure  to  give  the  statutory  signal  for 
the  public  crossing  some  400  yards  from  the  place  of  the 
accident)  is  a  circumstance  which  the  jury  may  consider  in 
determining  whether  the  railroad  was  running  its  train  with 
due  caution  or  not.  Even  in  a  case  that  does  not  arise  at 
a  crossing,  a  failure  to  give  the  signal  would  not,  in  a  case 
like  this  we  are  now  considering,  be  negligence  per  se — that 
is,  negligence  within  itself;  the  mere  fact  of  failure  to  give 
the  signal  would  not  amount  to  such  negligence  as  would 
make  the  railroad  liable,  in  a  case  like  this.  Mere  circum- 
stance for  you  to  consider.  The  law  presumes,  inasmuch  as 
the  law  requires  the  railroad  to  give  these  signals,  that  it 
does  give  them.  And  if  a  party  undertakes  to  rely  upon  the 
failure  of  the  railroad  to  give  the  signal,  then  the  party  who 
alleges  must  prove  by  the  preponderance  of  the  evidence 
that  the  signal  was  not  given;  and,  if  that  is  the  case,  then 
it  becomes  a  circumstance  for  the  consideration  of  the  jury 
to  determine  whether,  under  all  the  circumstances  in  the 
case,  the  railroad  was  exercising  the  care  in  running  its  train 
which  the  law  requires.'    For  the  reasons  stated  in  exception 
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I,  and  for  the  additional  reason  that,  no  issue  being  made  by 
the  pleadings  to  which  any  snch  charge  was  applicable,  it 
-was  to  defendant's  prejudice. 

"(4)  Excepts  because  his  honor  erred  in  charging  the  jury 
as  follows:  'Now,  in  a  county  where  the  stock  law  is  of  force 
everybody  has  a  right  to  presume — the  railroad  company  has 
the  right  anybody  else  would  have— the  right  to  presume  that 
people  are  obeying  the  law,  are  keeping  their  stock  fenced ;  and 
therefore  the  railroad  is  not  bound  to  exercise  as  great  care 
and  vigilance  in  looking  out  and  watching  for  stock  on  its 
track  in  a  county  where    the  stock  law   is  of  force  as  they 
would  be  where  the  law  allows  stock  to  run  at  large.     That 
does   not  excuse  a  railroad   if  it  knows  as  a  matter  of  fact, 
or  if  it  ought  to  know,  if  it  has  the  opportunity  to  know,  and 
where  a  person  of  ordinary  intelligence  and   ordinary  obser- 
vation would  know  that  stock  were  at  large — that  does  not 
excuse  a  railroad  company  for  killing  or  injuring  stock, 
where  the  stock  law  is  of  force,  if  it  knows  or  ought  to  know 
that  stock  is  at  large.'    The  error  consisting  in  this:  That 
such  charge  imposed  a  duty  upon  the  railroad  company  to 
keep  a  close  lookout  for  stock  in   a  county  where  the  stock 
law  is  of  force,  and  further  imposed  a  duty   upon  defendant 
and   authorized  a  verdict  for  the  plaintiff  if  the  jury  should 
find  that  the  defendant  had  an  opportunity  to  know,  or  if  it 
ought  to  know,  that  plaintiff's  stock  weie  out  contrary  to  the 
stock  law.     As  to  all  of  which  the  charge  exacted   greater 
care  than  the  law  requires,  and  imposed  duties  not  required 
by  law. 

''(s)  Excepts  because  his  honor  erred  in  charging  the  jury 
plaintiff's  request:  'If  you  find  as  a  matter  of  fact  that  the 
engineer  or  fireman  saw,  or  could  have  seen,  the  plaintiff's 
mule  on  the  track  at  any  time  before  the  killing,  and  that 
they  did  not  try  to  stop  the  train  or  to  frighten  the  mule 
off  the  track  by  blowing  the  whistle  or  ringing  the  bell,  then 
the  railroad  company^  is  guilty  of  negligence,  and  you 
must  find  for  the  plaintiff.'  And  further  by  charging  with 
reference  to  the  said  request  as  follows:  'That  is,  you  must 
find  for  the  plaintiff,  if  you  find  those  facts  to  be  true,  in 
case  you  find  they  were  negligent,  and  that  such  negligence 
was  the  cause  of  the  injury.'  The  error  consisting  in  this: 
(i)  In  imposing  the  duty  upon  the  defendant  of  keeping  a 
lookout  for  stock  in  counties  where  the  stock  law  is  of  force; 
whereas  it  is  submitted  that  no  duty  arises  upon  the  part  of 
the  railroad  company  in  such  counties  until  the  stock  is 
seen  upon  or  is  dangerously  near  the  railroad  track.  (2)  In 
charging  that  it  was  the  duty  of  the  company  to  blow  the 
whistle  or  ring  the  bell  for  stock  seen,  or  which  should  be 
seen,  by  its  engineer  or  fireman,  and  making  its  failure  to 
blow  the  whistle  or  ring  the  bell  negligence;  whereas  the  rail- 
road company  could  fulfill  its  whole  duty  under  the  law,  and 
yet  fail  to  give  such  signals  or  alarm.     (3)  In  charging  the 
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jury  what  facts  would  constitute  negligence,  and   make  tbe 
railroad  company  liable  to  plaintifi. 

''(6)  Excepts  because  bis  bonor  erred  in  refusing  the  mo- 
tion for  a  new  trial  made  herein  upon  the  ground  that  there 
was  no  evidence  to  support  the  verdict,  and  that  it  was  con- 
trary to  tbe  law  and  the  evidence.     It  being  submitted  that 
there  was  no  evidence  whatever  offered  in  tbe  case  in  any 
way  contradicting  the  positive  testimony  of  the  engineer  that 
he  was  in  the  exercise  of  reasonable  and  proper  care,  and 
did  even  more  than  the  law  requires,  to  wit,    kept  a  careful 
lookout,  and,  when  the  stock  was  seen,  exercised  the  utmost 
care  to  prevent  injury — all  the  facts  and  circumstances  cor- 
roborating such  positive  testimony;  and,  as  the  presumption 
of  negligence  against  the  defendant  could  not  withstand  such 
uncontradicted  positive  testimony,  a  new    trial  should  have 
been  granted  upon  such  grounds. 

^'(7)  Excepts  because  his  honor  erred  in  holding,  on  the 
motion  for  a  new  trial,  that  the  jury  could  have  found  neg* 
ligence  on  the  part  of  defendant  from  the  facts  in  evidence 
that  the  mule  in  question  and  another  one  were  lOO  feet 
from  the  railroad  track,  and  that  the  engineer  could  have 
seen  them  for  a  distance  of  4So  yards;  whereas  it  is  respect- 
fully submitted  that  the  law  requires  no  such  care  on  the  part 
of  the  engineer  as  that  he  shall  keep  a  lookout  in  counties 
where  the  stock  law  is  of  force  for  stock  loo  feet  from  the 
railroad  track  when  he  is  450  yards  away;  and  it  appearing 
that  in  his  honor's  judgment  this  was  the  only  evidence  to 
support  the  verdict,  and,  it  being  insufficient,  a  new  trial 
should  have  been  granted  upon  the  ground  that  there  was  no 
evidence  to  support  the  verdict,  and  that  it  was  contrary  to 
the  law  and  the  evidence. 

''(8)  Excepts  because  his  honor  erred  in  refusing  the 
motion  for  a  new  trial  herein  upon  the  grounds  that  there  was 
no  evidence  to  support  the  verdict,  and  that  the  same  was 
contrary  to  the  law  and  the  evidence." 

We  will  now  pass  upon  these  exceptions. 

The  first,  second,  and  third  exceptions  cannot  be  sustained. 
The  trial  judge  did  not  overrule  the  objection  to  the  testi- 
mony because  be  realized  that  the  killing  of  a  mule  away 
from  a  highway  crossing  or  away  from  a  traveled  place  could 
not  make  such  killing  to  fall  within  the  statute  which  makes 
it  the  duty  of  a  railroad  to  sound  the  whistle  on  its  engine  or 
ring  its  bell  when  within  500  yards  distance  from  the  cross- 
ing of  a  street,  highway,  or  traveled  place,  to  prevent  the 
railroad  company  from  liability  for  injury  to  person  or  prop- 
erty on  the  crossing,  still  it  is  tbe  law  of  the  state  that  such 
bell  should  be  rung  or  whistle  blown  when  within  500  yards 
of  such  crossing,  and  it  is  negligence  not  to  do  so;  thereby 
opening  up  the  way  to  have  it  appear  by  testimony  that  as 
a  circumstance  there  was  this  negligence.  This  being  so,  it 
was  perfectly  proper  to  receive  the  testimony  of  the  witness 
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or  ^tnesses  that  the  railroad  did  not  soond  the  whistle  or 
rioe  the  bell.  The  error  of  appellant  consists  in  this:  that 
it  overlooks  the  fact  that  the  circuit  jadge  refased  plaintiff's 
first  request. 

We  will  now  consider  appellant's  fourth  and  fifth  exceptions. 
It  is  the  duty  of  the  engineer  to  look  out  (or  stock  on  the 
track  of  the  railroad  company.  It  is  true  that  his  duty  is  less 
accentuated  in  a  county  in  this  state  where  the  stock  law 
exists;  nevertheless  it  is  the  duty  of  the  engineer  to  watch 
out  for  every  danger.  The  engineer  must  do  this  to  protect 
the  interests  of  the  railroad  company  as  well  as  of  the  general 
public.  We  think  the  circuit  judge  made  no  mistake  in  de- 
claring the  law  in  this  case.  These  exceptions  are  overruled. 
The  report  of  this  case  should  set  out  the  charge  of  the  pre- 
siding judge  in  full.     These  exceptions  are  overruled. 

We  will  now  consider  exceptions  sixth,  seventh,  and  eighth. 
The  motion  for  a  new  trial  in  this  case  was  made  upon  the 
minutes  of  the  court.  The  discretion  of  the  circuit  judge 
governs  in  cases  like  the  present,  unless  he  commits  error  of 
law.  It  is  an  error  of  law  in  the  event  that  there  is  no  testi- 
mony bearing  upon  material  facts.  A  careful  examination  of 
all  the  testimony  shows  that  there  was  some  testimony  on 
each  point  in  issue.  Such  being  the  case,  there  was  no  error 
when  the  circuit  judge  declined  to  grant  a  new  trial. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

NOTBS. 

DT7T7  OF  RAILROAD  OOMPANIB8  TO  MAINTAIN  LOOK- 

OTTTS  UPON  TRAINS  IN  ORDBR  TO  AVOID 

INJURING  LIVB  STOCK. 

At  commoQ  law  the  owner  of  animals  is  obii||:ed  to  keep  them  upon 
his  own  g-ronods,  and  is  a  wrongdoer  if  he  suffers  them  to  stray  upon 
the  grounds  of  another ;  and  a  railroad  company's  duty  to  animals  tres- 
passing*  npon  its  track  or  right  of  way  was  measured  by  the  old  com- 
mon-law rule  applicable  toother  trespassers  upon  its  property,  which 
only  required,  with  respect  to  them,  the  exercise  of  care  after  the  dis- 
covery of  their  peril.  But,  while  the  decisions  on  this  question  often 
leave  it  in  doubt  whether  the  animals  injured  were  trespassers,  or  law- 
fully on  the  track,  or  whether  the  decisions  are  based  oti  statute  law, 
and  are  therefore  confusing,  we  think  it  will  be  found  from  an  exam- 
ination of  the  authorities  collected  in  this  note  that  in  many  of  the 
states  of  the  United  States  the  courts  have  deoarted  from  the  common- 
law  rule,  and  hold  that  those  in  charge  of  trains  must  use  ordinary 
care  and  dilig'ence,  consistent  with  the  performance  of  their  other 
duties,  to  discover  any  animals  upon  the  track,  whether  wrongfully 
there  or  not,  and  that  if  they  could  have  seen  them  in  time  to  avoid 
funning  them  down,  by  the  exercise  of  this  care,  the  railroad  company 
will  be  liable  for  damage  resulting  from  their  failure  to  perform  thia 
duty. 

ALABAMA. 

Under  the  common  law,  as  interpreted  by  the  supreme  court  of  thia 
state,  it  is  the  duty  of  those  in  chargre  of  a  railroad  train  to  keep  as 
constant  a  lookout  for  live  stock,  on  or  in  proximity  to  the  track,  aa 
the  proper  performance  of  their  other  duties  will  permit. 
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And  now,  under  a  statute  which  renders  railroad  companies  liable  fos^ 
injuries  to  stock  resulting-  from  neg'lig'ence,  it  is   held,  that  a  dilig-ent 
lookout    must  be    maintained   on    trains    to  prevent   collisions    witli 
domestic  animals. 

In  Western  Ry.  Co.  v.  Lassarus,  88  Ala.  453,  6  So.  877,  it  is  held  that  it: 
is  the  duty  of  an  eng'ineer  in  charge  of  a  train  to  keep  a  steady  lookout 
ahead  for  stock  or  other  obstructions,  so  far  as  is  consistent  with  th& 
discharge  of  his  other  duties. 

An  eng'ineer  must  keep  a  constant  lookout  for  live  stock  and  other 
obstructions  on  the  track ;  but  this  duty  is  discharged  when   he  givea- 
that  care  and  watchfulness,  in  connection  with  his  other  duties,  which, 
a  provident  and  careful  person  would  give.    So  held  in  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Bayliss,  22  Am.  &  EJng.  R.  Cas.  5%,  75  Ala.  466. 

A  watchful  lookout  must  be  steadily  maintained  for  the  discovery  of 
stock  or  other  obstructions  on  the  track  ;  and  it  is  no  excuse  for  the 
railroad  that  the  obstruction  was  not  discovered,  if  by  prudent  watch- 
fulness it  could  have  been  discovered.  Failure  to  maintain  a  steady 
lookout  is  itself  culpable  negligence,  ''but,  infallibility  is  not  attainable, 
and  the  impossible  need  not  be  attempted."  .  So  held  in  Mobile,  etc., 
R.  Co.  V,  Caldwell,  83  Ala.  196,  3  So.  445. 

It  is  the  duty  of  an  engineer,  while  operating  an  engine  upon  a  rail- 
road track,  to  keep  such  a  constant  lookout  for  obstructions,  including^ 
live  stock,  on  or  in  proximity  to  the  track,  as  is  consistent  with  his 
other  duties,  and,  if  he  negligently  fails  to  observe  this  duty,  the  rail- 
road company  is  responsible  in  damages  for  injuries  resulting  from 
such  failure.  So  held  in  Central  of  Georgia  Ry.  Co.  v,  Dumas,  131  Ala. 
172,  30  So.  867,  23  Am.  &  Eng.  R.  Cas  ,  N.  S.,  956. 

It  is  the  duty  of  an  engineer  in  charge  of  a  moving  train  of  cars  to- 
maintain  a  «ookout,  as  continuously  as  his  other  duties- will  permit  for 
obstructions  on  the  track,  and  when,  in  an  action  against  a  railroad 
company  for  the  killing  of  a  mare  by  a  moving  train,  the  evidence  is^ 
in  conflict  upon  the  question  as  to  whether  such  outlook  was  main- 
tained, a  charge  stating  the  duty  owing  by  defendant  in  operation  of 
its  trains  to  the  owner's  stock  is  faulty  in  ignoring  the  inquiry  as  to 
the  engineer's  observance  of  the  duty  to  maintain  a  proper  lookout. 
So  held  in  Mobile  &  B.  R.  Co.  v,  Kimbrough,  96  Ala.  127,  11  So.  307. 

In  East  Tennessee,  Va.  &  Ga.  R.  Co.  v.  Watson,  90  Ala.  41.  7  So. 
813,  it  is  held  that  a  charge  instructing  the  jury,  "that  if  the  engineer, 
upon  seeing  the  animal  upon  the  track,  used  all  the  means  within  his 
power  known  to  skillful  engineers  in  order  to  stop  the  train,  the  plain- 
tiff cannot  recover,"  is  properly  refused,  because  misleading,  since  the- 
accident  might  have  been  proximately  caused  by  the  failure  to  keep  a 
diligent  lookout  for  obstructions. 

In  Louisville  &  N.  R.  Co.  v.  Rice,  101  Ala.  676, 14  So.  639,  it  is  held 
that  the  court  properly  charged  the  jury  that,  ''to  prove  that  the  engi- 
neer was  on  the  lookout  at  the  time  when  he  actually  discovered  the 
cattle,  is  not  enough  to  show  that  he  fully  performed  his  duty  If  he 
failed  to  discover  the  cattle  sooner,  when  he  might  have  done  so,  if  he 
had  kept  a  proper  lookout  prior  to  the  actual  discovery  of  the  cattle, 
then  the  defendant  is  chargeable  with  negligence." 

In  Cent.  R.  &  B.  Co.  v,  Lee,  %  Ala.  444,  11  So.  424,  it  is  held,  in  an 
action  against  a  railroad  company  for  damages  for  killing  a  cow,  that, 
the  killing  by  defendant's  train  being  proved,  it  is  not  only  incumbent 
on  the  defendant  to  prove  that  he  did  all  in  his  power  to  avert  the  ac-^ 
cident  after  the  cow  was  discovered  on  the  track,  but  it  must  also  shov^ 
that  it  was  maintaining  a  careful  and  prudent  lookout ;  and  that,  in  the 
maintenance  of  such  lookout,  the  animal  could  not  have  been  discovered. 
See  also,  Louisville  &  N.  R.  Co.  v,  Posey,  %  Ala.  262, 11  So.  423  ;  East 
Tenn.,  Va.  &  Ga.  R.  Co.  v.  Baker,  94  Ala.  632,  10  So.  211. 

Statutory  Provisions. 

In  Western  Ry.  of  Ala.  v.  Sistrunk,  85  Ala.  352,  5  So.  79,  it  is  held 
that  under  statutory  provisions  making  a  railroad  company  liable  '*for 
all  damages  to  persons,  stock  or  other  property,  resulting  from  a 
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faflnre  to  comply  with  statutory  reqnireinents  (Code,  §  1144),  the  failure 
of  the  eagineer  to  keep  a  diligpent  lookout  for  obstructions,  and  his 
fsilare  to  ring-  the  bell,  or  blow  the  whistle,  under  the  circumstances 
specified  in  the  statute,  are  each  yiolations  of  a  statutory  duty  ;  and  if 
anch  failure  reasonably  contributed  to  the  injury,  the  plaintiff  himself 
not  being  guilty  of  contributory  negligence,  the  railroad  company  is 
liable." 

In  Birmingham  Mineral  R.  Co.  v.  Harris,  98  Ala.  326, 13  So.  377,  it 
was  held,  in  an  action  against  a  railroad  company  for  damage  to  stock, 
that  it  was  improper  for  counsel  to  ask  the  question  **Did  you  see  the 
moles  as  soon  as  the  light  of  the  engine  permitted  you  to  see  them?*' 
because  it  ignored  the  maintenance  of  a  proper  lookout. 

Injury  to  Team  Working  on  Track— Failure  to  IMaintain  Lookout  for 
Stock. 
Where  plaintiff's  mule  was  injured  by  defendant's  train  while  plain- 
tiff was  employed  with  his  team  on  defendant's  roadbed,  plaintiff  was 
entitled  to  recover  for  any  failure  of  defendant's  servants  to  perform 
the  general  duty  of  keeping  a  lookout  for  stock  trespassing  or  rightiuUy 
on  the  track,  even  though  such  servants  had  no  knowledge  that  road 
work  was  in  progress.  So  held  in  Kansas  City,  M.  &  B.  R.  Co.  v, 
Wagand,  134  Ala.  388,  32  So.  744,  5  R.  R.  R.  25,  28  Am.  &  Eng.  R. 
Gas.,  N.  S.,25. 

Obstructions    on  Track — Compliance  with  Statute  Prescribing  Pre- 
cautions. 

In  Louisville  &  N.  R.  Co.  v.  Posey,  %  Ala.  262, 11  So.  423,  it  was  held, 
under  the  Code  providing  that  a  railroad  engineer  **must  *  *  *,  on 
perceiving  any  obstruction  on  that  track,  use  all  the  means  within  his 
power,  known  to  skilful  engineers,  such  as  applying  brakes  and  revers- 
ing engine,  in  order  to  stop  the  train,"  that  the  duty  to  take  precau- 
tions against  inflicting  injuries  upon  live  stock  arises  not  only  when 
the  engineer  of  a  moving  train  sees  an  animal  on  the  track,  or  in  dan- 
gerous proximity  thereto,  but  also  when,  by  the  exercise  of  due  dili- 
gence, he  might  have  seen  it,  and  that  a  failure  in  either  of  these 
respects  is  negligence. 

Unobstructed  View  as  Evidence  of  Negligence. 

The  fact  that  defendant's  railroad  was  straight  for  two  miles  In  either 
direction  from  where  an  animal  was  struck  by  a  train,  while  it  was  light, 
is  evidence  of  negligence  ;  it  being  the  duty  of  persons  in  charge  of 
a  train  to  keep  a  lookout  for  animals  on  or  near  the  track.  So  held  in 
Kansas  City,  M.  &  B.  R.  Co.  v.  Henson,  132  Ala.  528,  31  So.  590,  1  R. 
R.  R.  674,  24  Am.  &  Bng.  R.  Cas.,  N.  S.,  674. 

Duty  as  to  Headlights. 

In  Alabama  Great  Southern  R.  Co.  v.  Jones,  71  Ala.  487,  15  Am.  Sl 
E#ng.  R.  Cas.  549,  an  action  against  a  railroad  company  for  damages 
done  to  stock  by  a  train,  an  instruction  that  if  the  jury  believe  from 
the  evidence  that,  at  the  time  of  the  accident,  it  was  a  starlight  night, 
and  the  train  was  running  at  the  rate  of  twenty-five  miles  an  hour,  and 
could  not  have  been  stopped,  by  the  use  of  all  proper  means,  in  a  less 
space  than  one  hundred  and  twenty  yards,  and  that  the  headlight  used 
on  the  engine  only  enabled  the  engineer  to  see  the  road  about  fifty  or 
sixty  yards  ahead,  and  the  stock  so  injured  were  on  the  track,  and  could 
have  been  seen,  had  the  proper  light  been  provided,  and  proper  vigilance 
been  exercised  in  time  to  have  prevented  the  injury,  then  they  would 
be  authorized  to  find  the  defendant  guilty  of  negligence,  was  held  free 
from  error. 

In  Alabama  Great  Southern  Ry.  Co.  v.  Moody,  92  Ala.  279,  9  So.  238, 
it  is  held  that  it  is  the  duty  of  a  railroad  company  to  exercise  the  utmost 
practical  care  and  diligence,  and  keep  apace  with  the  improvements  of 
progressive  skill  and  experience,  in  adopting  such  machinery  and  appli- 
ances as  shall  l>e  found,  by  actual  tests,  to  diminish  the  perils  to  life 
and  property  incident  to  the  business  ;  and  that  this  is  the  measure  of 
care  required  in  furnishing  headlights  to  enable  the  engineer  to  see  an- 
imals in  time  to  avoid  running  into  them. 
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Animals  near  Track— Duties  of  Engineer. 

It  was  proper  to  refuse  to  instruct  that,  when  the  eng^ineer  sees  stoclc 
by  the  side  of  the  railroad,  and  not  on  the  track,  it  in  not  incumt>ent  on 
him,  and  he  is  not  required,  to  attempt  to  stop  the  train,  or  frig-hten  tlie 
animals  away  by  blowing^  the  whistle  or  rin^fing  the  bell,  unless  they 
are  so  near  the  track  that  they  could  get  thereon  ahead  of  the  train,  anil 
unless  they  manifest  an  inclination  to  go  towards  the  track,  since  it  iai 
only  when  the  engineer,  who  is  competent,  and  keeping  a  steady  loolc- 
out  to  discover  stock,  does  not  and  cannot  see  the  approach  of  an  an- 
imal in  dangerous  proximity  to  the  track  that  the  company  is  not  liable 
for  injuring  it.  So  held  in  Southern  Ry.  Co.  v.  Reaves,  129  Ala.  457, 29 
So.  594,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  784. 

In  Kansas  City,  M.  &  B.  R.  Co.  v,  Watson,  91  Ala.  483,  8  So.  793,  it  is 
held  that,  under  statutory  provisions  (Code,  §  1144),  the  engineer  of  a. 
railroad  train,  seeing  an   animal  on  the  track,  is  required  to  use  all 
means  in  his  power  known  to  skillful  engineers,  in  order  to  stop  the 
train  ;  and  when  he  sees  an  animal  in  dangerous  proximity  to  the  track, 
or  by  proper  care  and  diligence  could  have  seen  it,  the  common-law  duty 
rests  on  him  to  use  proper  efforts  to  frighten  it  away,  and,  if  necessary, 
to  stop  the  train  ;  but,  when  the  animal,  though  near  the'  track,  is  not 
discovered  in  fact,  nor  discovered  by  proper  care  and  attention,  until  it 
suddenly  leaps  on  the  track  in  front  of  the  engine,   so  near  that  no  ap- 
pliance can  stop  the  train  in  time  to  prevent  a  collision,  the  engineer  i» 
not  required  to  attempt  to  do  so. 

Under  the  statute  of  Alabama,  the  duty  of  the  engineer  to  frighten 
animals  away  from  the  track,  by  using  the  whistle  or  bell,  is  not  limited 
to  his  discovery  of  them  on  the  track,  or  approaching  it ;  but  arises  when 
ever  he  sees,  or  ought  to  see,  them  in  danj^erous  proximity  to  the  tracks 
and  under  circumstances  indicating  danger  that  they  may  go  on  it.  So 
held  in  Western  Ry.  of  Ala.  v.  Sistrunk,  85  Ala.  352,  5  So.  97. 

Animal  Running  by  Side  of  Track. 

As  to  an  animal  running  by  the  side  of  the  track,  though  on  the  rail- 
road's right  of  way,  the  duties  of  the  engineer  and  the  liability  of  the 
company  for  damages  are  to  be  determined  by  principles  of  the  common 
law,  which  require  that  an  engineer  should  use  the  same  care  and  dili- 
gence which  a  careful  and  prudent  man,  handHng  such  engines,  would 
use  in  the  management  of  his  own  business ;  and  the  rule  is  the  same 
wliether  the  animal  is  seen  by  the  engineer,  or  is  not  seen  because  of  his 
failure  to  observe  proper  watchfulness,  so  far  as  consistent  with  the  per- 
formance of  other  duties  equally  imperative.  So  held  in  Kast  Tenn., 
Va.  &  Ga.  R.  Co.  v,  Bayliss,  77  Ala.  429. 

Crossings. 

In  Chicago,  St.  L-  &  P.  R.  Co.  v,  Nash  (Ind.),  24  N.  £).  884,  it  is  held 
that  while  railroads  are  not  bound  to  be  on  the  lookout  for  stock  tres- 
passing on  their  track  at  places  where  it  is  securely  fenced,  they  are 
liable  for  animals  killed,  at  crossings  where  the  engineer  could,  by  the 
exercise  of  reasonable  diligence,  have  seen  the  animal  and  stopped  the 
train  in  time  to  prevent  the  accident.  In  this  case  it  is  said  in  the  opin- 
ion :  "railroad  companies  are  not  bound  to  be  on  the  lookout  for  an- 
imals trespassing  on  their  track  at  places  where  it  is  securely  fenced, 
but  it  can  hardly  be  maintained  that  employees  in  charge  of  a  passen- 
f^er  train  are  exercising  due  care  who  approach  a  highway  crossing, 
upon  or  about  which  an  animal  may  be  seen  at  a  distance  of  half  a  mile 
or  more,  and  who  fail  to  see  the  animal  on  a  clear  day  until  the  train  is 
within  one  hundred  rods  of  the  crossing,  until  it  is  too  late  to  make  any 
effort  to  frighten  it  away." 

ARKANSAS. 

In  this  state,  while  the  decisions  do  not  appear  to  be  harmonious,  the 
rule  now  prevailing  is  that  those  in  charge  of  trains,  in  the  absence  of 
statutory  provisions,  are  not  required  to  keep  a  lookout  for  cattle  on  the 
track,  on  the  ground  that  the  cattle  are  trespassers.  Kansas  City,  etc., 
R.  Co.  V,  Kirksey,  48  Ark.  366,  3  S.  W.  190  ;  Kansas  City,  etc.,  R.  Co. 
V.  Shaver  (Ark.),  14  S.W.  864. 
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Bat  in  Memphis  ft  L.  R.  Co.  v.  Kerr,  52  Ark.  162,  40  Am.  A  "Rug,  R. 
Cas.  171, 12  S.  W.  329,  it  is  said  in  the  opinion  :  '*There  is  an  obliga- 
tion to  others  from  railroad  companies  to  preserve  a  strict  lookout 
while  ranning  their  trains  ;  and,  as  the  agents  of  the  company,  in  the 
absence  of  circnmstances  leading  to  a  dlfiPerent  cooclnsion,  are  pre- 
finmed  to  keep  such  lookout,  it  is  a  fair  inference  of  fact  for  the  jury 
that  a  watchful  agent  will  see  stock  on  or  near  the  track,  and  that  they 
will  then  determine  whether  he  has  used  ordinary  or  reasonable  care  to 
prevent  injury  to  it."  In  this  case  the  court  does  not  state  who  the 
"others"  are  to  whom  they  owe  the  duty  to  keep  **a  strict  lookout  while 
running  its  trains;**  but  we  presume  that  passengers  and  others  on 
the  train  are  referred  to. 

The  extent  of  the  duty  of  a  railroad  with  respect  to  stock  on  its  track 
is  that  the  engineer  shall  use  reasonable  care,  after  the  stock  is  discov- 
ered by  him,  to  prevent  injury  to  it,  and  it  is  error  to  charge  that  it  is 
negligence  for  a  railroad  company  to  fail  to  keep  a  lookout  for  stock. 
So  held  in  Kansas  City,  Ft.  8.  &  M.  Ry.  Co.  v.  Shaver  (Ark.),  14  8.  W. 
«64. 

Earlier  Decisions. 

It  is  the  duty  of  an  engineer  of  a  railroad  train  to  keep  a  constant  and 
careful  lookont  for  stock  upon  the  track;  and,  although  stock  be  wrong- 
fully there,  yet  he  must  use  ordinary  care  and  diligence  to  discover  it^ 
and  avoid  injury  to  it,  or  the  company  will  be  liable  for  the  injury  done 
to  it.  So  held  in  Little  Rock  &  F.  S.  Ry.  Co.  v.  Finley,  37  Ark.  562, 11 
Am.  &  Bng.  R.  Cas.  469.  In  this  case,  it  is  said  in  the  opinion  :  "Al- 
ttaoagh  the  mule  was  wrongfully  on  the  defendants*  track  when  he  re- 
ceived the  injury  of  which  he  died,  and  was  not  seen  by  the  engineer, 
yet  if,  by  the  exercise  of  ordinary  care  and  watchfulness,  he  might  have 
seen  him  in  time  to  have  averted  the  danger,  the  defendant  was  liable 
for  the  injury  that  resulted  from  the  accident.  It  was  certainly  the 
duty  of  the  engineer  to  keep  a  constant  lookout  for  stock  which  might 
be  upon  the  track." 

Ordinary  care  in  the  management  of  their  trains  is  the  measure  of 
the  vigilance  which  the  law  exacts  from  railroad  companies  to  avoid  in- 
jurying  stock  ;  and  this  means,  practically,  that  the  trainmen  are  to 
nse  all  reasonable  efforts  to  avoid  harming  an  animal  after  it  is  discov- 
ered, or  might,  by  proper  watchfulness,  be  discovered,  on  or  near  the 
track.  So  held  in  L.  R.  &  Ft.  Ry.  v,  Holland,  40  Ark.  336,  19  Am.  & 
Eug.  R.  Cas.  479. 

Though  stock  may  he  wrongfully  upon  a  railroad  track,  yet  in  order 
to  excuse  the  railroad  from  liability  for  injuries  thereto,  it  must  appear 
that  the  engineer  was  not  negligent  in  keeping  a  lookout  for  such 
stock.  So  held  in  Memphis  &  L.  R.  Co.  v,  Sanders,  19  Am.  &  Eng. 
R.  Cas.  497,  43  Ark.  225. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  54  Fed.  481,  it  was  held  that  under 
the  laws  of  Arkansas  it  was  the  duty  of  an  engineer  of  a  railroad  train 
to  keep  a  lookout  for  stock  upon  the  track.  See  also.  Railway  Co.  v, 
Washington,  4  U.  S.  App.  121,  1  C.  C.  A.  286,  49  Fed.  347  ;  Railway  Co. 
V,  Johnson,  54  Fed.  474. 

Obstructions  to  View. 

The  duty  of  a  railroad  company  to  avoid  unnecessary  injury  to  stock 
npon  their  tracks  does  not  require  them  to  keep  their  entire  right  of 
way  clear  of  obstructions  which  conceal  stock  from  the  view  of  the  en- 
Ifiaeer  until  they  rush  upon  the  track  unseen,  and  too  late  to  avoid  the 
injury.  So  held  in  Kansas  City,  S.  &  M.  R.  Co.  v.  Kirksey,  48  Ark. 
366, 3  8.  W.  190.  In  this  case  it  is  said  in  the  opinion  :  **the  railroad's 
obligation  as  a  carrier,  or  its  duty  to  a  person  rightfully  upon  its  track, 
are  not  coincident  with  the  negative  duty  not  to  injure  unnecessarily 
stock  that  wanders  upon  its  right  of  way  and  track.  It  is  held  to  a 
ri^d  observance  of  its  public  duties,  but  as  to  stock  straying  upon  its 
right  of  way,  its  obligation  is  not  different  from  that  of  other  owners  or 
occupants  of  real  estate." 
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Statutory  Provision— Sufficiency  of  Loolcout. 

la  St.  L.  S.  W.  R.  Co.  v,  Russell,  62  Ark.  182,  24  S.  W.  1059,  undei^ 
the  act  of  April  8,  1891,  declaring  it  the  dnty  of  all  persons  running 
trains  to  keep  a  constant  lookout,  and  providing  that  railway  companies 
shall  be  liable  *'if  any  person  or  property  shall  be  killed  or  injured  by 
the  neglect  of  any  employees  of  any  railroad  to  keep  such  lookout,*'  it 
is  held  that  a  railway  company  is  not  liable  for  cattle  killed  by  a  train 
where  the  engineer  was  on  the  look  out,  but  the  fireman  was  not,  if  the 
engineer  was  so  situated  that  he  could  have  seen  the  cattle  as  well  aa 
the  fireman. 

CALIi^ORNIA. 

In  Richmond  v,  Sacramento  Valley  R..Co.,  18  Cal.  351,  it  is  held  that 
a  railroad  company  is  responsible  for  damage  done  to  cattle  by  runnings 
over  them  on  the  track,  if  the  accident  could  have  been  avoided  by 
ordinary  care  and  prudence  on  the  part  of  the  company ;  and  this 
though  the  owner  of  the  cattle  permits  them  to  run  at  large  near  the 
line  of  the  railroad.  In  this  case  it  is  said  in  the  opinion  :  "if  this  cow- 
could  have  been  seen  at  some  distance  by  the  conductor  to  be  on  the 
track,  and  he  could  have  managed  to  get  her  off  the  track  unhurt,  by  the 
employment  of  the  usual  means,  it  would  be  negligence  to  go  on  and 
throw  her  from  the  track,  and  the  corporation  would  be  responsible  It 
he  failed  to  employ  those  means." 

COLORADO. 

It  will  be  seen  from  an  examination  of  the  following  illustrations 
that  the  failure  of  trainmen  to  look  out  for  stock  may  constitute  negli- 
gence in  this  iurisdiction. 

Thus  where  the  evidence  showed  that  the  plaintiff's  cow  was  killed  by 
defendant's  locomotive  ;  that  the  cow  could  have  been  seen  at  the  point 
where  she  was  lying  after  the  injury,  by  one  upon  the  engine,  for 
about  one  hundred  and  seventy  five  yards ;  and  that  had  the  engineer 
or  fireman  been  looking  out  of  the  right  side  of  the  cab  as  it  rounded 
the  curve,  the  cow  might  have  been  seen  in  time  to  stop  the  train,  there 
is  enough  proof  of  negligence  to  warrant  the  submission  of  the  question 
to  the  jury.  So  held  in  Denver  &  Rio  Grande  R.  Co.  v.  Henderson,  10 
Colo.  1,  13  Pac.  910,  31  Am.  &  Eng.  R.  Cas.  559. 

Plaintiff's  cow  was  struck  at  a  crossing  in  a  city  by  an  engine  run- 
ning at  from  ten  to  twelve  miles  an  hour,  which  was  much  faster  than 
that  allowed  by  ordinance.  The  view  of  the  crossing  was  unobstructed 
for  two  hundred  and  fifty  feet.  The  speed  was  not  slackened,  nor  the 
bell  or  whistle  sounded.  Either  the  engineer  or  fireman,  or  perhaps 
both,  were  looking  out  of  the  window  at  a  public  gathering,  at  the  time. 
This  was  held  negligence  at  common  law.  Colorado  Cent.  R.  Co.  v. 
Caldwell,  11  Colo.  545, 19  Pac.  542. 

FLORIDA. 

In  Savannah,  Fla.  &  W.  Ry.  Co.  v.  Rice,  23  Fla.  575,  3  So.  170,  it  ia 
held  that  prior  to  recent  legislation  owners  of  live  stock  were  entitled 
to  damages  for  the  killing  of  the  same  by  a  railroad  train,  when  the 
operators  of  the  train  failed  to  exercise  watchful  and  reasonable  care 
to  avoid  the  killing. 

GEORGIA. 

In  this  state  the  failure  to  look  out  for  stock,  even  in  a  county  where 
the  fence  law  is  in  force,  may  render  a  railroad  company  liable  for 
injuring  it  through  the  operation  of  a  train. 

In  Mercer  v.  Southern  Ry.  (S.  Car.),  44  S.  E.  750,  8  R.  R.  R.  703,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  703,  it  is  said  in  the  opinion  :  "we  cannot 
agree  with  its  (the  defendants)  counsel  that,  as  matter  of  law,  ordinary 
care  and  diligence  does  not  require  a  railway  company  to  look  out  for 
and  anticipate  the  presence  of  stock  on  its  right  of  way  through  a 
county  or  district  in  which  the  fence  law  is  of  force.  Indeed,  the  deci- 
sions rendered  by  this  court  in  Central  Railroad  v.  Hamilton,  71  Ga.  461, 
and  in  Central  Railroad  Co.  t/.  Summerford,  87  Ga.  626,  13  S.  E.  588, 
afford  a  conclusive  reply  to  this  contention. 


»» 
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"Where  it  appeared  that  when  the  animal  in  question  waa  killed  the 
train  was  goinir  down  a  steep  grade  quite  rapidly,  that  the  engineer 
alone  was  on  the  outlook,  sitting  at  the  right  side  of  his  engine  ;  that 
1>7  reason  of  the  fact  that  the  smokestack  obstructed  his  view  to  the 
left,  he  could  not  see  the  cow ;  that  the  fireman  the  only  person  on  the 
enicinc,  was  at  the  time  firing  up  the  engine,  and  not>ody  was  looking 
out  on  the  left  side  of  the  engine,  upon  which  side  the  animal  got  upon 
the  railroad  ;  a  verdict  against  the  company  was  not  without  evidence 
to  snpport  it.  So  held  in  Northeastern  R.  Co.  v,  Martin,  78  Ga.  603,  3 
S.  £.701. 

Bnt  in  an  action  against  a  railroad  for  killing  stock  it  appeared  that 
the  killing  was  on  a  foggy  morning  before  daylight,  and  that  it  was 
impossible  to  see  the  stock  far  enough  ahead  to  stop  the  train  before 
reaching  them.  It  was  held  that  defendant  was  not  liable  on  the  ground 
of  negligence.    Georgia  R.  &  B.  Co.  v.  Wall,  80  Ga.  202,  7  S.  E.  639. 

ILLINOIS. 

Here  the  care  now  required  of  a  railroad  may  be  affected  by  the  facts 
that  it  has  fenced  its  track  as  required  by  statute ;  and  that  it  is  not 
lawful  to  permit  cattle  to  run  at  large.  But,  according  to  the  earlier 
decisions,  it  seems,  the  failure  of  trainmen  to  see  stock  in  time  to  avoid 
a  collision  may  tend  to  show  negligence. 

In  Illinois  Cent.  R.  Co.  v.  Noble,  142  111.  578,  32  N.  E.  684,  56  Am.  A 
Bng.  R.  Cas.  189,  it  is  held  that  where  a  railroad  has  properly  fenced 
its  tracks,  and  done  all  the  law  required  of  it,  it  will  not  be  liable  for 
injury  to  stock  wrongfully  on  the  track,  for  mere  want  of  care  and 
caution  to  discern  such  animals.  A  railway  owes  no  duty  to  the  owner 
of  trespassing  animals  to  keep  a  look  out  for  them  upon  its  track  to  dis- 
cover their  presence  there. 

In  this  case  it  is  said  in  the  opinion  :  "so  far  as  the  rule  there  (Illi- 
nois Cent.  R.  Co.  v.  Middlesworth,  46  111.  494)  announced  imposed  upon 
railroads  the  duty  to  anticipate  the  presence  of  trespassers  and  to  t>e  in 
the  constant  exercise  of  vigilance  to  discover  them,  so  as  to  make  the 
breach  of  that  duty  a  ground  for  recovery  by  the  trespasser,  said  deci- 
sion is  not  in  harmony  with  the  general  current  of  authority,  nor  with 
what  has  been  said  by  this  court  in  its  more  recent  decisions.*' 

"Doubtless,  where  the  view  is  unobstructed,  so  that  if  the  engineer  is 
-at  his  post  and  in  the  proper  discharge  of  his  duties,  the  trespassing 
animals  must  be  within  the  range  of  his  vision,  the  presumption  will 
readily  and  perhaps  necessarily  arise,  that  he  is  negligent  if  he  does 
not  see  them,  and  his  subsequent  conduct,  as  to  being  negligent  or 
otherwise,  will  be  judged  upon  that  basis." 

**Bnt  it  cannot  be  said  that  he  is  bound  to  anticipate  the  presence  of 
trespassing  animals  on  the  track,  or  to  be  under  any  duty  of  special 
vigilance  in  relation  to  them  until  he  is  in  some  way  notified  they 
are  in  fact  or  are  likely  to  be  on  the  track." 

In  Rockford,  R.  I.  &  St.  L.  R.  R.  Co.  v.  Rafiferty,  73  111.  58.  it  is  held 
that  where  a  cow  is  killed  on  a  railroad  by  a  train,  if  she  was  in  plain 
view  of  the  engine  driver  and  fireman  in  charge  of  the  train,  and  was 
seen  or  could  have  been  seen  by  them  by  the  exercise  of  ordinary  care, 
in  time  to  have  slackened  the  speed  and  avoided  the  accident,  and  no 
efforts  were  made  in  that  direction,  this  was  such  negligence  as  to  ren- 
der the  company  liable. 

Accident  at  Crossing. 

In  Toledo,  W.  A  W.  Ry.  Co.  v.  Barlow,  71  111.  640,  i*  is  held  that 
where  a  domestic  animal,  running  at  large  by  the  sufferance  of  the 
owner,  gets  upon  a  railroad  track  at  a  crossing  of  a  highway,  where  the 
company  is  not  required  to  fence,  and  is  injured  by  a  passing  train, 
the  company  is  not,  as  a  general  rule,  liable,  unless  the  trainmen  after 
they  discover  the  animal,  might,  by  the  exercise  of  proper  care,  have 
prevented  the  injury.  In  this  case  it  is  also  held  that  the  former  deci- 
sions of  the  court  in  regard  to  animals  injured  by  railroads,  made 
under  the  law  permitting  cattle  to  run  at  large,  do  not  apply  fully 
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under  the  law  as  it  now  is,  and  where  no  neg^lect  on  the  part  of  the  rail- 
road in  fencing?  is  involved. 

Doctrine  Formerly  Prevailing. 

In  Illinois  Cent.  R.  R.  Co.  v,  Middlesworth,  46  111.  494,  it  is  said  in 
the  opinion:  "it  is  also  complained  that  the  court  gave  this  instruc- 
tion for  the  plaintiff:  'if  the  jury  believe,  from  the  evidence,  that  the 
engine  driver,  by  the  use  of  ordinary  skill  and  prudence,  could  ha.ve 
seen  the  mules,  or  that  he  did  see  the  mules,  and  that  he  mif^^ht,  with- 
out danger,  have  stopped  the  train  before  striking  the  mules,  and  did 
not,  that  this  would  be  negligence  on.the  part  of  the  railroad  company.'* 

"Appellants  admit  that  this  is  the  doctrine  when  applied  to  railroad 
companies  as  common  carriers,  but  when  such  a  company  has  its  road 
fenced  with  a  good  and  sufficient  fence,  the  servants  of  the  company 
have  a  right  to  assume  that  no  unruly  stock  has  broken  down  the  fence 
and  got  upon  the  road  ;  and  the  owners  of  such  stock  have  no  right  to 
demand  that  the  servants  of  the  company  shall  keep  a  good  look  out  for 
the  purpose  of    avoiding  injury  to  it,  and  for  this  rule  cites    •     *     *. 

"The  doctrine  laid  down  in  those  cases,  that  a  railroad  is  not  liable 
for  want  of  ordinary  care  and  diligence  in  running  its  train,  whereby 
stock  upon  the  road  is  killed,  but  only  for  wanton,  willful  or  gross  negli- 
gence, and  that  the  doctrine  in  regard  to  carriers  of  persons,  haa 
no  application. 

"Much  reflection  has  satisfied  us  the  doctrine  of  these  cases  is  liable  to 
severe  and  just  criticism,  and  is  not  in  harmony  with  that  great  maxim 
of  the  common  law,  •  »  ♦,  and  that  is,  *so  use  your  property  and 
exercise  your  rights,  as  not  to  inflict  injury  upon  another.'  The  idea 
is  not  tolerable,  that  an  injury  may  be  inflicted,  which  by  ordinary  care 
and  diligence,  could  have  been  avoided." 

In  Chicago  &  N.  W.  R.  Co.  v.  Barrie,  55  111.  226,  an  action  against  a 
railroad  company  to  recover  the  value  of  cattle  alleged  to  have  been 
killed  on  defendant's  road  by  their  locomotive  and  train,  it  appeared 
that  the  cattle  could  have  been  seen  on  the  track  by  the  engineer,  if  he 
had  been  on  the  outlook,  for  a  distance  of  more  than  half  a  mile.  There 
was  nothing  to  obstruct  his  view,  and  yet,  with  the  stock  standing  on 
the  track  in  full  view,  the  engineer  made  no  effort  to  avoid  the  danger, 
and  never  slacken  the  speed  of  the  train,  but  rushed  on  without  any  sig- 
nals to  give  the  alarm.  It  was  held  that  there  was  evidence  of  negli- 
gence. 

In  Toledo,  P.  &  W.  Ry.  Co.  v,  Ingraham,  58  111.  120,  it  is  said  in  the 
opinion:  "The  cow  was  killed  on  the  track,  in  the  nighttime,  near  the 
depot.  The  evidence  shows  that  the  track  at  that  point  was  perfectly 
straight  for  the  distance  of  half  a  mile  each  way.  It  is  supposed  that  a 
train  approaching  or  just  leaving  a  depot  would  run  slower  than  the 
ordinary  running  speed.  The  evidence  is  to  the  effect  that  a  cow  on 
the  track,  even  in  the  night,  could  be  distinctly  seen,  by  the  aid  of  the 
headlight,  if  the  engineer  was  on  the  lookout,  in  time  to  stop  the  train 
before  reaching  it  *  *  *.  If  the  cow  could  have  been  seen  in  time 
to  stop  the  train  and  the  engine,  it  was  culpable  negligence  in  the  serv- 
ants of  the  company  not  to  do  so,  for  which  the  company  must  be  held 
responsible." 

It  is  the  duty  of  trainmen  to  use  ordinary  care  in  keeping  a  lookout 
for  cattle  on  the  track,  and  it  is  not  sufficient  to  use  due  care  after 
they  are  discovered,  if  by  the  use  of  ordinary  care  they  might  have 
been  discovered  in  time  to  have  stopped  the  train  and  avoided  injuring 
them.    So  held  in  Chicago  &  A.  R.  Co.  v.  t,egg,  32  III.  App.  218. 

In  Shuman  v,  Indianapolis  &  St.  Louis  R.  Co.,  II  III.  App.  472,  it  ia 
held  that  when  animals  are  standing  on  a  railroad  track,  and  can  be 
seen  by  the  trainmen  by  the  use  of  ordinary  care,  it  is  their  duty  to 
slacken  speed  or  stop  the  train,  if  necessary,  to  avoid  injuring  them. 

In  Chicago,  B.  &  Q.  R.  Co.  v,  Caufifman,  38  111.  424,  it  is  held  that  it 
was  gross  negligence  in  an  engine  driver  not  to  have  observed  stock 
upon  or  near  the  track  at  a  road  crossing  for  eighty  or  one  hundred 
yards  before  reaching  the  point,  when  he  could  readily  have  done  so. 

Where  a  colt  ran  on  the  track  in  front  of  a  train,  before  it  was  struck 
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and  killed,  for  a  diataace  of  twenty-five  or  thirty  rods,  and  the  track 
was  straight,  so  that  the  engine  driver,  by  the  exercise  of  reasonable 
diligence,  could  have  discovered  it  in  time  to  slacken  speed,  the  rail- 
load  was  held  liable.    Paris  &  D.  R.  Co.  v.  Mullins,  66  111.  526. 

INDIANA. 

A  railroad  is  not  liable  for  an  animal  killed  on  the  track  where  it  was 
not  boand  to  fence,  unless  it  was  killed  by  the  gross  negligence  or  will- 
fal misconduct  of  the  trainmen.  So  held  in  Hanna  v,  Terre  Haute  &  I. 
It.  Co.,  119  Ind.  316,  21  N.  E.  903.  In  this  case  it  is  said  in  the  opinion: 
*Tbe  railroad  company  was  under  no  obligation  to  fence  where  the 
cow  was  killed.  The  common  law  imposes  on  the  owner  of  domestic 
animals  the  duty  of  keeping  them  on  his  own  land  or  within  inclosures, 
and  he  becomes  a  wrongdoer  if  any  of  them  escape  or  stray  ofiF  upon 
the  lacd  of  another  person,  and  this,  as  a  general  rule,  is  the  law  in 
this  state." 

INDIAN  TERRITORY. 

Here  the  rule  sustained  by  the  earlier  Arkansas  decisions  is  in  force. 
In  Gulf,  C.  &  S.  F.  R.  Co.  v,  Washington,  49  Fed.  347,  it  is  said  in 
the  opinion:  '*It  is  a  matter  of  common  knowledge  that  the  Indian 
Territory  is  a  grazing  country,  where  cattle  in  great  numbers  run  at 
large.  In  the  Indian  Territory  the  owners  of  cattle  are  not  t>ound  to 
fence  them  up,  and  the  railroad  company  is  not  bound  to  fence  them 
out.  A  railroad  operated  in  a  country  where  these  conditions  obtain, 
without  exercising  reasonable  care  to  prevent  injury  to  stock,  would 
become  an  intolerable  engine  of  destruction  to  animal  life.  The  rail- 
road company  knows  that  animals  are  to  be  found  upon  its  track  at 
anyplace,  and  at  all  times  of  the  day,  and  that,  unless  reasonable  care 
is  exercised  to  discover  them,  and  the  same  degree  of  care  used  to  pre* 
vent  injury  to  them  after  they  are  discovered,  they  will  probably 
be  injured  or  killed  by  the  powerful  engines  it  runs  upon  its  road. 
Under  these  conditions  it  cannot  be  maintained  that  the  company  is 
not  bound  to  use  any  care  to  discover  cattle  on  its  track.  We  cannot 
yield  our  assent  to  the  doctrine  that  an  engineer  who  refuses  to  look, 
or  is  blind  or  nearsighted,  may  run  his  engine  over  and  kill  domestic 
animals  ad  libitum,  and  without  imposing  any  liability  upon  his  com- 
pany therefor,  because  he  did  not  see  them.  It  is  the  duty  of  the  com- 
pany, under  the  conditions  which  exist  in  this  territory,  to  exercise 
ordinary  care  and  watchfulness  to  discover  domestic  animals  upon 
its  track,  and,  when  they  are  discovered  to  use  reasonable  efiforts  to 
avoid  harming  them.  And  this  is  its  duty  independently  of  any  higher 
duty  it  may  owe  to  others.  There  is  no  relation  between  the  duty  it 
owes  to  its  passengers  and  the  duty  it  owes  to  the  owners  of  stock  on 
its  track,  and  the  duty  it  owes  to  the  former  cannot  t>e  made  the  meas- 
nre  of  its  duty  to  the  latter,  either  directly  or  by  circumlocution.'' 

Under  the  Arkansas  law  enforced  in  the  Indian  Territory,  an  engi- 
neer rnnning  a  train  is  required  to  keep  a  lookout  for  stock  on  the  track. 
So  held  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson,  54  Fed.  474. 

In  an  action  against  a  railroad  company  to  recover  the  value  of  a  bull 
killed  by  defendant's  engine,  the  evidence  tended  to  show  that  the 
engineer  would  have  seen  the  animal  in  time  to  prevent  the  accident 
had  he  been  on  the  lookout ;  and  the  defendant  introduced  no  evidence. 
It  was  held  that  the  jury  were  justified  in  returning  a  verdict  for  plain- 
tiflF.  Missouri,  K.  &  T.  Ry.  Co.  v.  Ward  (Ind.  Terr.),  11  Am.  A  Eng.  R. 
Cas.,  N.  S.,  328. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Washington,  49  Fed.  347,  it  is  held  that 
eni^ineers  are  required  to  use  reasonable  care  to  discover  cattle  on  the 
track  and  to  avoid  injuring  them  in  the  Indian  Territory,  where  there 
is  no  law  requiring  that  railroad  tracks  shall  be  fenced,  either  by  the 
railroad  or  the  stock  owners. 

KANSAS. 

In  this  jurisdiction  railroads  are  required  to  use  ordinary  diligence  to 
discover  stock  upon  their  tracks. 
In  Missouri  Pac.  Ry.  Co.  v.  Wilson,  28  Kan.  637,  11  Am.  St  Eng.  R. 
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Cas.  447,  it  is  held  that  if  trainmen  conld  have,  by  the  use  of  ordinarj' 
care,  seen  stock  on  the  track,  and,  without  dangler  to  the  train.  Have 
avoided  strikin)?  the  animal,  their  failure  to  do  so  is  negligence,  becsauae 
the  idea  is  not  tolerable  that  an  injury  may  be  inflicted  which  by  ordi- 
nary care  and  diligence  might  be  avoided. 

In  Missouri  Pacific  R.  Co.  v.  Gedney,  44  Kan.  329,  45  Am.  &  Eng*.  R. 
Cas.  492.  it  was  held  that  it  was  not  enough  for  the  engineer  and  fire- 
man to  use  diligence  in  driving  away  animals  that  are  discovered  on 
the  track,  but  that  they  should  keep  a  "vigilant  lookout  and  exercise 
ordinary  diligence"  to  discover  and  frighten  away  animals  that  are 
dangerously  near  the  track.  See  also,  Missouri  Pac.  Ry.  Co.  v.  ReT' 
nolds,  31  Kan.  132,  1  Pac.  150. 

KENTUCKY. 

In  this  state  trainmen  must  exercise  as  much  vigilance  to  discover 
stock  upon  or  near  the  track,  to  avoid  injuring  them,  as  is  not  incon- 
sistent with  their  duties  to  passengers  and  others  upon  the  train. 

It  is  the  duty  of  the  servants  in  charge  of  a  train  to  keep  a  lookout 
for  animals  upon  the  track,  and,  after  they  are  discovered,  to  use  all 
reasonable  precautions,  consistent  with  the  safety  of  the  train,  to  avoid 
injuring  them.  So  held  in  Louisville  &  N.  R.  Co.  v,  Kice  (Ky.),  60  S. 
W.  705.  20  Am.  &  Eog.  R.  Cas..  N.  S.,  44. 

In  Kentucky  C.  R.  Co.  v.  Lebus,  14  Bush.  (Ky.)  518,  it  is  said  in  the 
opinion  :  "that  if  the  stock,  by  the  use  of  proper  vigilance,  could  have 
been  discovered  while  the  train  was  three  hundred  and  fifty  yards  in 
their  rear,  and  the  train  could  have  been  stopped  within  three  hundred 
yards  of  the  place  of  such  discovery,  then  the  cattle  could  have  been 
saved.'* 

If  stock  is  on  a  railroad  track  far  enough  ahead  to  enable  the  engi- 
neer, by  proper  means,  to  stop  the  locomotive  before  it  reaches  the 
animal,  or  to  enable  him  to  retard  the  train's  progress  until  it  conld 
have  been  driven  out  of  all  danger  of  collision,  it  is  his  duty  to  see  and 
save  it,  and,  if  he  fails  to  do  so,  the  railroad  company  will  be  responsi- 
ble for  its  value.  So  held  in  Louisville  &  N.  R.  Co.  v.  Wainscott,  3 
Bush.  (Ky.)  149. 

It  is  not  the  duty  of  an  engineer  to  keep  a  lookout  for  animals  straying 
near  the  track,  nor  to  give  the  danger  signal  nor  to  stop  the.  train  unless 
an  animal  is  actually  upon  the  track  *or  so  near  or  in  such  attitude  as  to 
cause  a  reasonable  apprehension  of  a  collision.  So  held  in  Louisville 
ft  N.   R.  Co.  V,    Bowen   (Ky.),   9   Am.   &  Eng.  R.  Cas.,   N.    S.,  276. 

But  in  this  case  it  is  said  in  the  opinion  :  In  the  case  of  Cincinnati, 
etc..  Railroad  Co.  v.  Bagby  (Ky.),  29  S.  W.  320,  the  court  said :  *'Those  in 
charge  of  a  railroad  train  owe  the  first  duty  to  persons  on  it,  and-  to 
assure  their  safety  it  is  necessary  that  the  engineer  should  not  lose  sight 
of  the  track  ahead  of  him ;  nor  can  the  company  be  held  liable  for  in- 
jury to  animals  unless  those  in  charge  could  have  avoided  it,  having 
due  care  for  the  safety  of  those  on  the  train." 

LOUISIANA. 

In  Fossier  v.  Morgan's  L.  &  T.  R.  &  S.  Co.,  McGloin  (La.)  349,  it  is 
held  that  in  case  of  injury  to  live  stock,  railroads  will  be  held  liable 
when  their  employees,  by  exercising  the  necessary  vigilance  might 
have  seen,  at  a  proper  distance,  the  animals  on  the  track,  and  with  due 
regard  to  the  safety  of  passengers,  have  stopped  the  train  before  it 
struck  them,  but  failed  to  do  so. 

MAINE. 

In  Garland  v.  Maine  Cent.  R.  Co.,  85  Me.  519,  27  Atl.  615,  it  is  held 
that  while  railroads  are  entitled  to  a  clear  and  unobstructed  view  for 
the  running  of  their  trains,  still  it  is  their  duty  to  keep  a  sharp  lookout 
to  avoid  collisions  with  stock  at  crossings. 

MARYLAND. 

In  Western  Md.  R.  Co.  v.  Carter,  59  Md.  306, 13  Am.  &  Eng.  R.  Cas. 
573,  it  is  said  in  the  opinion :    "But  if  the  accident  occurred  at  one  point 
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or  the  other  (at  a  road  croaaiag^  or  lower  down  the  railroad  track),  the 
whole  matter  resolves  itself  into  a  single  question,  and  that  was, 
whether  the  employees  of  the  defendant  could  have  avoided  the  accident 
bj  the  use  of  reasonable  and  proper  diligence,  after  they  could,  by  care- 
ful watch,  have  discovered  the  colt  and  the  danger  in  which  it  was 
placed.'^  In  this  case  it  is  held  that  the  rule  applies  even  to  trespassing 
animals. 

MASSACHUSETTS. 

In  McDonnell  v.  Pittsfield&  N.  A.  R.  Co.,  115  Mass.  564,  it  is  held 
that  a  railroad  company  is  not  liable  for  the  killing  of  animals  which 
being  unlawfully  upon  a  lot  of  land  go  thence  upon  its  tracks,  and  are 
there  killed  by  a  passing  train,  although  it  was  the  duty  of  the  corpora- 
tion to  maintain  a  fence  between  its  tracks  and  said  lot,  and  it  did  not 
do  80,  unless  the  killing  was  wilful  or  malicious. 

MICHIGAN. 

In  Williams  v.  Michigan  C.  R.  Co.,  2  Mich.  259.  it  is  said  in  the  opin- 
ion :  "They  (railroad  companies)  are  required  under  heavy  penalties,  to 
mn  the  cars,  and  expeditiously  transport  persons,  property,  etc.,  and 
shall  they  by  construction  (of  the  stock  law  of  1847)  based  upon  nothing 
better  than  mere  hypothesis,  be  compelled  to  assume  the  guardianship 
of  all  stray  cattle,  horses  and  swine,  usually  found  strolling  along  on 
the  track  of  a  railroad?  Most  certainly  not.  The  owners  are  the  only 
persons  to  look  after  them  ;  and  if  they  do  not,  it  is  but  just  that  they 
alone  should  sufifer  the  consequences  of  their  own  negligence  and  wrong- 
ful act,  of  their  own  want  of  care,  in  the  protection  and  preservation  of 
their  own  property." 

MINNESOTA. 

Here  the  old  rigid  common-law  rule  in  regard  to  trespassers  seems 
to  be  sustained  by  the  decisions  of  the  supreme  court. 

In  Locke  v,  St.  Paul  &  Pac.  R.  Co.,  15  Minn.  283,  it  is  held  that  it  is 
not  the  duty  of  trainmen  to  lookout  for  trespassing  stock  upon  the 
track  to  avoid  injuring  them. 

In  Stacey  v.  Winona  &  St.  Paul  R.  C^o.,  42  Minn.  158,  43  N.  W.  905, 
40  Am.  A  Eng.  R.  Cas.  217,  it  is  held  that  trainmen  are  not  required  to 
look  out  for  stock  unlawfully  at  large  and  trespassing  upon  a  fenced 
track,  in  order  to  avoid  injuring  them. 

In  Locke  v.  First  Div.  St.  Paul  &  Pac.  R.  Co.,  15  Minn.  350,  it  is  held 
that  the  fact  that  the  railroad  was  straight  for  half  a  mile  west  (the  di- 
rection from  which  the  train  was  coming)  of  the  spot  where  the  cow  was 
struck  by  the  train,  and  that  for  sixty  rods  west  of  the  track  and  adja- 
cent grounds,  and  for  thirty  rods  back  on  each  side,  the  conditions  were 
such  as  to  afford  a  clear  view  ;  nor  that  the  train  passed  the  spot  at  its 
usual  speed,  did  not  tend  to  show  failure  on  the  part  of  the  trainmen  to 
use  reasonable  care  to  avoid  running  into  the  animal. 

Crossings. 

The  rule  that  in  the  case  of  an  animal  trespassing  on  the  track  of  a 
company,  without  the  fault  of  the  company,  there  is  no  duty  of  watch- 
fulness on  the  part  of  those  in  charge  of  its  trains  to  ascertain  if  the 
animal  t>e  there,  and  that  their  duty  of  care  with  respect  to  it  arises 
only  upon  their  discovering  its  peril,  applies  in  the  case  of  an  animal 
wrongfully  upon  a  highway  at  a  railroad  crossing.  So  held  in  Palmer 
V,  Northern  Pac.  R.  Co.,  31  Am.  &  Eng.  R.  Cas.  544,  37  Minn.  223,  33 
N.  W.  707. 

MISSISSIPPI. 

In  Howard  v.  Louisville,  N.  O.  &  T.  R.  Co.,  67  Miss.  247,  7  So.  216,  it 
is  held  that  while  it  is  the  duty  of  those  in  charge  of  a  moving  train  to 
keep  a  lookout  for  stock  on  the  track,  yet  this  duty  must  be  regulated 
with  reference  to  their  other  duties,  that  neither  the  engineer  nor  fire- 
man, for  a  short  time,  looked  ahead,  will  not  render  the  company  liable 
for  an  animal  killed. 

In  Kent  v.  New  Orleans  &  Texas  Ry.  Co.,  67  Miss.  608,  7  So.  391,  it  is 
held,  in   a  snit  against  a  railroad  company  for  killing  a  mare,  that 
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where  the  evidence  showed  that  the  animal  ran  rapidly  for  three  httn- 
dred  yards  down  the  track  in  front  of  the  engine^  the  nig'ht  t>eing'  clear 
and  starlight,  in  an  open  field,  and  the  engineer  testified  that  he  was  at 
his  post,  on  the  lookout,  and  failed  to  see  the  mare  until  within  twenty 
or  thirty  yards  of  her,  when  it  was  impossible  to  stop,  whether  it  waa 
negligence  for  the  engineer  to  fail  to  see  the  animal  was  a  question 
for  the  jury. 

MISSOURI. 

In  this  jurisdiction  it  appears,  that  reasonable  diligence  must  be  ex- 
ercised in  looking  out  for  stock  where  the  track  is  not  fenced  and  cattle 
may  be  lawfully  at  large. 

l^  Hill  V,  Missouri  Pac.  R.  Co.,  49  Mo.  App.  520,  it  is  held  that  in  ntn- 
ning  its  trains  at  places  where  its  tracks  are  not  fenced,  and  where 
animals  are  liable  to  stray  upon  the  tracks,  a  railway  company  is  under 
the  duty  of  keeping  a  reasonable  lookout  for  such  animals.    Accord- 
ingly, when  stock  thus  straying  upon  its  tracks  is  killed  by  one  of  ita 
trains,  the  railway  company  is  responsible  therefor,  if  its  employees 
could,  by  the  exercise  of  reasonable  care,  have  discovered  the  stock  in 
time  to  have  avoided  injuring  it. 

A  railroad  is  not  necessarUy  exempt  from  liability  for  killing  stock 
because  of  the  fact  that  the  train  was  too  near,  when  the  stock  was  dis- 
covered, to  stop  it  in  time  to  avoid  a  collision,  as  there  may  have  t>eeu 
negligence  in  not  discovering  the  stock  in  time  to  avoid  the  accident. 
So  held  in  Kendig  v.  Chicago,  R.  I.  A  P.  R.  Co.,  19  Am.  &  Eng.  R.  Cas. 
493,  79  Mo.  207. 

In  Brooks  v,  Hannibal  &  St.  J.  R.  Co.,  35  Mo.  App.  571,  it  is  held 
that  a  railroad  cannot  excuse  itself  from  liability  for  killing  stock  on 
the  ground  that  when  it  was  first  seen  it  was  too  near  to  avoid  a  colli- 
sion, if  it  appears  that  such  possibility  was  due  to  the  negligence  of 
those  in  charge  of  the  train  in  not  discovering  the  stock  sooner. 

If  stock  be  run  down  and  killed  by  a  train,  where  the  engineer  ita 
charge  saw  or  might  have  seen  it  in  time  to  have  stopped  the  train  and 
avoided  the  injury,  the  railroad  is  liable.  So  held  in  Buster  v.  Hanni- 
bal &  St.  J.  R.  Co.,  18  Mo.  App.  578. 

Public  Crossings. 

A  railroad  is  liable  for  the  killing  of  an  animal  by  one  of  its  trains 
at  a  public  crossing,  if  the  engineer  in  charge  of  the  train  saw,  or  by 
the  exercise  of  reasonable  care  could  have  seen,  the  exposed  condition 
of  the  animal  in  time  to  have  prevented  the  accident  by  the  exercise  of 
like  care,  and  without  risk  to  his  train  or  passengers.  So  held  in  Igo 
V,  Chicago  &  A.  R.  Co.,  38  Mo.  App.  377. 

In  White  v,  St.  I^uis  &  S.  F.  R.  Co.,  20  Mo.  App.  564,  it  is  held  that 
evidence  that  the  defendant's  train  was  running  at  a  speed  of  about 
twenty  miles  an  hour ;  that  plaintiff's  cow  went  upon  the  track  at  a 
town  crossing,  in  full  view  of  the  train ,  and  while  it  was  about  thirty 
yards  distant ;  and  that  no  bell  was  rung  or  whistle  sounded,  until 
immediately  before  the  cow  was  struck  by  the  train,  is  snflScient  to  take 
the  question  of  negligence  to  the  jury. 

Trespassing  Stock— Discovered  Peril. 

In  Jewett  t/.  Kansas  City,  C.  &  S.  Ry.  Co  ,  38  Mo.  App.  48,  it  is  held 
that  where  stock  are  trespassing  and  come  upon  the  defendant's  track 
neither  at  a  public  nor  private  crossing,  but  at  a  point  where  defendant's 
servants  were  not  required  to  anticipate  the  presence  of  stock,  defend- 
ant is  only  required  to  use  ordinary  care,  to  protect  them,  after  dis- 
covering their  peril,  and  it  was  error  to  instruct  that  defendant  waa 
required  to  use  such  care,  after  it  might  have  discovered  their  peril  by 
the  exercise  of  reasonable  diligence. 

In  Hoffman  v,  Missouri  Pac.  Ry.  Co,  24  Mo.  App.  546,  it  is  held  that 
where  a  horse  got  upon  defendant's  track,  through  no  fault  of  defendant, 
and  at  a  point  where  defendant  was  not  required  to  anticipate  the 
presence  of  live  stock,  the  railroad  company's  liability  is  confined  to  a 
failure  on  the  part  of  the  trainmen  to  use  ordinary  care  after  the  dis- 
covery of  the  animal's  peril. 
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MONTANA. 

In  an  action  to  recover  damai^es  for  killing'  stock  by  a  railroad  train, 
tlie  eyidence  waa  conflicting  aa  to  whether  the  weather  at  the  time  waa 
tliick  or  clear.  It  was  held  that  it  waa  proper  to  Inatmct  the  jury  that 
it  waa  **the  duty  of  the  engineer  to  keep  a  lookout  for  obstructions  on 
tbe  track,  and  to  use  all  appliances  ai  his  command  to  avoid  accident  ; 
that,  if  he  failed  to  see  an  animal  when  he  should  have  seen  it  and 
thereby  injures  it,  or,  if  seeing  it,  he  does  not  use  the  appliances  at  his 
command  to  avoid  injuring  it,  then  the  company  ia  liable."  McMaster 
9.  Montana  Union  R.  Co.  (Mont.),  49  Am.  &  Eng.  R.  Cas.  564, 12  Mont. 
163, 30  Pac.  268. 

NEBRASKA. 

In  Omaha  &  R.  V.  R.  Co.  v.  Wright,  47  Neb.  686,  66  N.  W.  842,  it  is 
held  that  it  ia  the  duty  of  an  engineer  in  charge  of  a  train  to  exerciae 
such  a  lookout  as  is  consistent  with  his  other  duties  to  aacertain  the 
presence  of  stock  or  other  obstructions  on  the  track  ;  and,  if  such  a  pre- 
caution would  have  revealed  their  preaence  in  time  to  have  avoided 
their  injury  by  the  use  of  ordinary  care,  the  railroad  la  liable  for  inju- 
ries inflicted  upon  them,  although  they  were  not  actually  seen  until  too 
late  to  avoid  striking  them  ;  and  although  they  were  not,  within  the 
protection  of  the  statute  requiring  tracks  to  be  fenced. 

NEW  HAMPSHIRE. 
In  Woolson  v.  Northern  R.  Co.,  19  N.  H.  267,  it  is  said  in  the  opinion  : 
"We  are  not  aware  of  any  principle  of  law  which  impoaes  upon  railroad 
corporations  more  onerous  or  different  duties,  in  tnis  respect,  from  those 
which  pertain  to  other  corporations  or  individuals.  The  greater  danger 
of  injury  to  the  animals  trespassing  upon  the  railroad  than  that  which 
they  incur  in  trespaaaing  upon  a  field  or  garden,  cannot  vary  the  prin- 
ciplea  of  law.  The  owner  of  a  field  who  doea  not  fence  it,  cannot,  by 
the  old  law,  complain  that  cattle  lawfully  driven  along  a  way  leading 
through  his  crop,  "snatchingly"  devour  his  grass  and  corn.  But  the 
license  was  never  so  far  deemed  a  right  of  the  owner  of  cattle  to  snflFer 
and  permit  them  to  wander  into  the  field,  so  that  the  proprietor  became 
chargeable  with  the  damage  which  incidentally  befell  the  cattle  in  such 
excursions." 

NEW  JERSEY. 

In  this  state  the  old  common-law  rule  seems  to  be  sustained  by  the 
courts.    See  Price  v.  New  Jersey  R.  &  T.  Co.,  2  Vr.  229. 

NEW  YORK. 

In  Tonawanda  R.  Co.  v.  Munger,  4  N.  Y.  349,  it  is  said  in  the  opinion  : 
"We  are  led  to  the  concluaion,  that  as  the  defendanta  were  in  the  law* 
ful  exercise  and  enjoyment  of  their  rights,  and  would  have  done  no 
injury  to  plaintiff,  if  his  oxen  had  not  strayed  on  the  track  of  the  rail* 
way  ;  and  as  they  were  there  without  right,  in  respect  to  them  the  law 
did  not  enjoin  it  as  a  duty  on  the  defendanta  to  take  care  not  to  injure 
them.  The  want  therefore  of  such  care  was  not  in  judgment  of  law  a 
fault  to  be  attributed  to  the  defendanta  ;  but  if  it  could  be  so  considered, 
the  plaintiff  having  also  been  in  fault,  by  which  he  contributed  to  pro- 
duce the  injury,  is  not  entitled  to  recover." 

NORTH  CAROLINA. 

In  this  state  those  in  charge  of  trains  must  uae  such  diligence  to  look 
oot  for  stock,  to  avoid  Injuring  it,  aa  their  other  duties  will  permit. 

In  Snowden  v.  Norfolk  S.  R.  Co,,  95  N.  Car.  93,  it  ia  held  that  those  in 
charge  of  trains  must  use  reasonable  care  and  vigilance  to  discover 
animals  in  danger  of  being  run  over  by  the  train.  See  also,  Wilson  v, 
Norfolk  A  S.  R.  Co.,  90  N.  Car.  69, 19  Am.  &  Eng.  R.  Cas.  453. 

While  it  is  the  doty  of  those  in  charge  of  trains  to  keep  a  look  out  for 
stock  on  the  track,  and,  if  discovered,  to  do  what  they  can  to  avoid 
injuring  them,  yet  this  duty  is  limited  to  the  use  of  such  means  as  are 
consistent  with  their  own  safety  and  the  safety  of  passengers  that  they 

12  R  R  R— 14 


210       Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S 

Notes 

may  be  carrjinn;-.  So  held  ia  Carlton  v,  Wilmington  &  W.  R.  Co.,  104  N, 
Car.  365, 10  S.  B.  516,  40  Am.  &  Bng.  K.  Cas.  178. 

In  an  action  for  killing  atock  on  a  railroad  track,  where  a  prima  facie 
case  of  negligence  is  established  by  force  of  the  statute  (Bat.  Re^. 
chap.  16,  §  11)  it  can  only  be  rebutted  by  showing*  that  by  the  ezer- 
cise  of  due  diligence  the  stock  could  not  have  been  seen  in  time  to  save 
them.    So  held  in  Pippen  v,  Wilmington,  C.  &  A.  R.  Co.,  75  N.  Car.  54. 

If  an  engineer  saw,  or  could  have  seen  by  the  exercise  of  vigilance, 
the  plaintiff's  mule  upon  the  track  a  quarter  or  half  a  mile  ahead,  aad 
could  have  stopped  the  train  in  time  to  avoid  the  accident,  he  was  guilty 
of  negligence  in  failing  to  do  so.  So  held  in  Wilson  v.  Norfolk  &  S. 
R.  Co.,  90  N.  Car.  69, 19  Am.  &  Kng.  R.  Cas.  453. 

Where  the  plaintiff's  horse  was  in  his  pasture,  through  which  the 
defendant's  road  ran,  and  was  run  over  in  the  day  time  by  one  of  tHe 
engines  of  defendant,  it  appearing  on  the  trial  that  the  horse  before 
being  struck  ran  some  two  hundred  yards  on  the  track,  and  that  there 
was  nothing  to  prevent  the  engineer  from  seeing  him,  and  that  no 
alarm  was  given  by  the  engineer  until  about  the  time  the  horse  was  ran 
over.  It  was  held  that  there  was  such  negligence  on  the  part  of  tlie 
engineer  as  to  make  the  railroad  responsible.  Jones  v.  North  Car.  R. 
Co.,  70  N.  Car.  626. 

Question  for  Jury. 

In  any  case,  the  question  whether  or  not  the  railroad  employees  have 
been  guilty  of  negligence  in  not  keeping  a  proper  lookout  for  stock  la 
for  the  jury  to  determine.  So  held  in  Carlton  v.  Wilmington,  etc.,  R. 
Co.,  104  N.  Car.  365, 10  S.  K.  516,  40  Am.  &  Eng.  R.  Cas.  178. 

Duty  to  Remove  Obstruction  to  View. 

In  Ward  v.  Wilmington  &  W.  R.  Co.,  113  N.  Car.  566, 18  S.  E.  211,  it 
is  held  it  is  the  duty  of  a  railroad  company  to  remove  vegetable 
growth,  whether  of  shrubs,  trees  or  grain,  that  is  calculated  to  obstruct 
the  view  of  its  engineers,  to  the  outer  bank  of  the  side  ditches  of  ita 
roadbed ;  and,  when  by  reason  of  such  growth,  a  horse  is  concealed 
from  the  view  of  the  engineer,  and  gets  upon  the  track  in  front  of  a 
moving  train  and  is  killed,  the  company  is  liable,  although,  after  seeing- 
the  horse,  the  engineer  did  all  he  could  to  avoid  the  collision. 

NORTH  DAKOTA. 

Here  the  old  common-law  rule  applicable  to  trespassers  is  in  force. 

A  railroad  company  is  not  required  to  be  on  the  lookout  for  trespassing- 
antmals  on  its  track,  other  than  at  public  crossings.  So  held  in  Harri- 
son V,  Chicago,  M.  &  St.  P.  Ry.  Co.  (N.  Dak.),  60  N.  W.  405. 

It  is  not  the  engineer's  duty  to  keep  a  lookout  for  trespassing  ani- 
mals ;  and  the  use  of  reasonable  care  to  prevent  injury  after  they  are 
discovered  upon  the  track  is  all  that  the  law  requires.  So  held  in  Keil- 
bach  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (N.  Dak.),  14  Am.  A  Eng.  R.  Cas., 
N.  S.,  28. 

OHIO. 

In  this  jurisdiction  trainmen  are  required  to  use  ordinary  care,  con- 
sistent with  the  performance  of  their  other  duties,  in  looking  out  for 
trespassing  stock,  even  where  the  track  is  fenced. 

In  Cleveland,  C.  A  C.  R.  Co.  v.  Elliott,  4  Ohio  St.  474,  it  is  said  in  the 
opinion :  '*The  common-law  doctrine  that  requires  the  owner  of  domes- 
tic animals,  not  unruly  or  dangerous,  to  keep  them  upon  his  own  prem- 
ises, and  makes  him  a  trespasser  if  he  suffers  them  to  run  at  large  and 
they  go  upon  the  uninclosed  land  of  another,  is  not  the  law  of  Ohio  ; 
being  inconsistent  with  our  statute  law,  and  contrary  to  the  common 
usage  that  has  always  prevailed  in  this  state." 

Where  trespassing  stock  were  killed  by  a  train,  if  the  servants  of  the 
company  having  the  train  in  charge,  by  the  exercise  of  ordinary  care, 
and  with  due  regard  to  their  duties  for  the  safety  of  the  persons  and 
property  in  their  charge,  could  have  seen  such  animals  on  the  track 
in  time  to  have  avoided  injuring  them,  it  was  their  duty  to  have  done 
so,  and  for  their  negligence  in  this  respect,  the  railroad  is  liable.  So 
held  in  Cincinnati  &  Z.  R.  Co.  v.  Smith,  22  Ohio  St.  227.    In  this  case 
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it  is  said  in  the  opinion:  "The  fact  that  the  road  was  fenced,  at  the 
place  of  collision  with  the  horses,  was  a  circumstance  to  be  considered 
in  connection  with  the  other  circumstances  of  the  case,  in  determining' 
whether  the  engineer  was  g'niltj  of  ne^lin^ence  in  not  lookinic  ahead 
and  discovering  the  danger  in  time  to  avoid  it.  The  fact  that  the  road 
was  fenced  rendered  it  less  probable  that  wandering  animals  would  be 
on  the  track ;  but  it  cannot  be  said  that  the  engineer,  as  a  matter  of  law, 
by  reason  of  the  fences,  was  wholly  excused  from  keeping  a  lookout 
ahead  of  the  train." 

PENNSYLVANIA. 

Here  the  common-law  rule  applicable  to  trespassers  is  in  force.  See 
:Ptsher  tf.  Pennsylvania  R.  Co..  126  Pa.  St.  293, 17  Atl.  607. 

RHODK  ISLAND. 

In  this  state  an  animal  straying  on  a  railroad  track  Is  a  trespasser, 
and  it  is  held  that  the  old  common-law  rule  is  the  measure  of  the  rail- 
road company's  responsibility.  See  Tower  v.  Providence  A  Worcester 
R.  Co..  2R.  L404. 

SOUTH  CAROLINA. 

The  doctrine  prevailing  in  most  of  the  states  of  the  union  seems  to 
have  had  the  support  of  the  supreme  court  of  this  state.  See  Simkins 
9.  Columbia  &  6.  R.  Co..  20  S.  Car.  258,  19  Am.  A  Eng.  R.  Cas.  467. 
But  for  the  doctrine  now  prevailing,  see  principal  case. 

TENNESSEE. 

In  this  state  the  duty  to  maintain  a  lookout  upon  trains  to  prevent 
killing  stock  upon  the  track  is  now  imposed  upon  railroad  companies  by 
statute  ;  but,  independently  of  any  statutory  provision,  they  were  liable 
for  any  damage  resulting  from  the  failure  of  those  in  charge  of  trains 
to  use  ordinary  care,  not  inconsistent  with  their  other  duties,  to  dis- 
cover cattle  in  danger  from  the  running  of  trains  in  time  to  avoid  col- 
lisions. 

Thus  in  Memphis  A  C.  R.  Co.  v.  Dean,  5  Sneed  (Tenn.)  291,  it 
it  held  that,  it  being  the  duty  of  the  servants  of  a  railroad  company, 
so  far  as  is  consistent  with  their  other  and  paramount  duties  to  their 
passengers,  to  use  ordinary  care  to  avoid  injuring  cattle  on  the  track, 
they  are  bound  to  adopt  the  ordinary  precautions  to  discover  danger,  as 
well  as  avoid  its  consequences  after  it  becomes  known. 

8hitutof7  Provision. 

Under  the  provision  of  the  Tennessee  Code,  §§  1166-1168,  requiring 
engineers  to  keep  a  lookout  for  stock  upon  the  track,  the  care  must  be 
exercised  not  only  with  respect  to  the  roadbed  proper,  but  the  whole 
right  of  way.  So  held  in  Nashville  A  C.  R.  Co.  v,  Anthony,  1  Lea 
(Tenn.)  516. 

Railroad  companies  are  required  by  the  Tennessee  Code  to  look  out 
for  animals  on  the  track,  even  within  station  yards.  So  held  in  Mobile 
&  O.  R.  R.  V,  House,  96  Tenn.  552,  35  S.  W.  561. 

The  statute  requires  all  railroads  '*to  keep  the  engineer,  fireman  or 
some  one  else,  always  on  the  lookout  ahead  when  the  train  is  in  motion," 
and,  while  the  statute  has  been  construed  and  enforced  with  great 
strictness,  it  has  been  held  that  it  was  sufficient  for  the  railroad  com- 
l>any  to  prove  that  the  statutory  precaution  was  being  observed  at  the 
time  of  the  accident,  and  that  no  recovery  could  be  had  for  failure  to 
keep  the  lookout  over  the  whole  length  of  the  road.  Louisville,  etc.,  R. 
Co.  V.  Stone,  7  Heisk.  (Tenn.)  468. 

TEXAS. 

Here,  unless  the  stock  is  unlawfully  at  large,  trainmen  must  use  ordi- 
nary care  to  discover  it  in  time  to  prevent  a  collision.  In  Houston,  etc., 
Ry.  Co.  V.  Red  Cross  Stock  Farm,  22  Tex.  Civ.  App.  114,  53  S.  W.  834, 
it  is  held  that  if  stock  on  the  track  could  have  been  discovered  by  the 
exercise  of  ordinary  care,  or  was  discovered,  it  was  the  duty  of  the  train 
operators  to  exercise  care  to  avoid  striking  it. 

In  San  Antonio  A  A.  P.  Ry.  Co.  v.  Yeager,  17  Tex.  Civ.  App.  45,  43 
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8.  W.  25,  it  appeared,  circumstantially,  that  a  cow  went  on  defendants* 
track,  and  g'razed  along"  it  for  some  distance,  until  struck  by  a  train  ; 
that  the  track  was  straight,  and  the  engfineer  could  have  seen  the  co'vr 
in  time  to  avoid  the  injury.  It  was  held  that  the  company  was  ch9.TgC' 
able  with  neg'lig'ence.  In  this  case  the  court  said  :  *'The  cow  was  killed 
at  a  point  in  the  city  of  San  Antonio  where  the  land  was  laid  ofP  into 
blocks  and  streets,  and  partially  occupied  by  residences.  The  railroad 
company  was  not  compelled  to  fence  its  track  under  the  circumstances* 
and  to  recover  it  was  incumbent  on  appellee  to  show  that  the  death  of 
the  cow  resulted  from  a  lack  of  ordinary  care  on  the  part  of  appellant  ; 
or,  in  other  words,  that  it  had  been  guilty  of  neglig'ence. 

Fenced  Track. 

In  Austin  A  N.  W.  R.  Co.  v,  Saunders  (Tex.  Civ.  App.),  26  S.  W.  128, 
it  is  said  in  the  opinion  :  '*  We  think  the  company,  in  operating*  its  trains 
where  its  right  of  way  is  fenced,  would  be  bound  to  use  ordinary  care  ; 
and,  if,  by  such  care,  its  servants  saw,  or  oug'ht  to  have  seen,  the  co^^ 
Qn  the  track,  they  were  bound  to  use  such  care  to  avoid  injuring  or  kill- 
ing her."  See  also,  Missouri,  etc.,  Ry.  Co.  v,  Hanacek,  93  Tex.  446,  55 
S.  W.  1117. 

Unlawfully  at  Large. 

Where  it  is  unlawful  for  stock  to  run  at  large,  a  railroad  is  liable 
only  for  g'ross  neglig'ence  where  its  train  runs  over  stock  running-  at 
larg-e.  So  held  in  International,  etc.,  Ry.  Co.  v.  Dunham,  68  Tex.  231» 
4  S.  W.  472 ;  International  A  G.  N.  R.  Co.  v,  Locke,  64  Tex.  155. 

UTAH. 

In  Johnson  v,  Rio  Grande  W.  Ry.  Co.,  7  Utah  346,  26  Pac.  926,  it  ap- 
peared there  was  no  fence  between  plaintiff's  pasture  and  the  track,  but 
that  there  was  a  fence  on  the  other  side  of  the  track,  and  the  mare 
killed,  with  other  horses,  was  feeding*  between  the  fence  and  the  rail- 
road, at  a  place  where  the  track  was  straig-ht  for  some  distance  and  the 
horses  could  easily  be  seen  ;  and  that  the  horses,  hearing-  the  train, 
started  across  the  track,  and  the  engineer  did  not  slacken  speed  or  blow 
the  whistle  until  within  two  hundred  and  fifty  feet  of  the  animals.  It 
was  held  that  the  question  of  neglig-ence  was  for  the  jury. 

VERMONT. 

Even  where  animals  are  wrongfully  upon  the  track,  throug-h  the  neg- 
lect of  the  owner,  the  railroad  company  may  be  liable  for  injury  to 
such  animals  by  reason  of  the  negligence  of  the  eng-ineer  in  failing  to 
keep  a  proper  lookout.  So  held  in  Bemis  z^.  Connecticut,  etc.,  R.  Co., 
42  Vt.  375. 

VIRGINIA. 

From  O.  A.  A  M.  R.  R.  Co.  v.  Miles,  76  Va.  773,  it  appears  that  neg- 
ligence will  be  inferred  from  the  fact  that  a  horse  on  the  track  is  not 
seen  by  trainitien  where  the  view  is  unobstructed,  and  the  track  i« 
straight  for  over  a  mile. 

WEST  VIRGINIA. 

Here  the  doctrine  generally  prevailing  in  the  United  States  is  fully 
sustained  by  the  authorities. 

In  West  Virginia  the  owner  of  live  stock  is  not  chargeable  with  an 
unlawful  act  or  with  negligence  in  allowing  them  to  go  upon  an  unen- 
closed railroad  track ;  and  tiainmen  are  bound  to  use  ordinary  precautions 
to  discover  animals  on  the  track  to  avoid  injuring  them.  So  held  in 
Washington  v.  The  B.  A  O.  R.  R.  Co.,  17  W.  Va.  191. 
.  The  right  of  a  railroad  company  to  the  free,  exclusive  and  unmolested 
use  of  its  track,  is  nothing  more  than  the  right  of  every  landed  pro- 
prietor, in  the  actual  use  and  occupancy  of  his  lands,  and  does  not  exempt 
the  company  from  the  duty  enjoined  by  law  upon  every  person,  so  to 
use  his  own  property  as  not  to  do  any  unnecessary  injury  to  another. 
So  held  in  Blaine  v.  Chesapeake  &  O.  R.  R.,  9  W.  Va.  252. 

A  railroad  owes  to  the  owner  of  stock  the  duty  of  maintaining  a  rea- 
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sonable  outlook  for  them  straying'  upon  its  track ;  and  is  t>oand  to 
adopt  the  ordinarj  precautions  to  discover  that  cattle  are  on  the  track* 
as  well  as  to  avoid  injurinfir  them  after  they  are  seen.  So  held  in 
Ounn  V.  Ohio  River  R.  Co.,  36  W.  Va.  165,  54  Am.  Sl  £ng.  R.  Cas  167, 
14  S.  B.  465 ;  Layne  v,  Ohio  River  R.  Co.,  35  W.  Va.  438,  14  S.   E.  123. 

In  Nuznm  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.,  30  W.  Va.  228,  4  S.  E.  242» 
it  is  held  that,  it  being  the  duty  of  trainmen,  so  far  as  consistent  with 
their  other  and  paramount  duties  to  use  ordinary  care  to  avoid  injur- 
ing^ cattle  on  the  track,  they  are  bound  to  adopt  the  ordinary  precau- 
tions to  discover  danger. 

Although  a  railroad  company  has  the  right  to  the  free  and  unob- 
structed use  of  its  track,  and  the  paramount  duty  of  trainmen  is  the 
protection  of  the  train,  the  passengers,  and  property  therein,  yet  they 
are  bound  to  use  ordinary  care  and  diligence,  so  as  not  unneces- 
sarily to  injure  stock  on  the  track.  So  held  in  Baylor  v.  Baltimore  (k 
O.  R.  R..  9  W.  Va.  270. 

In  Blaine  v,  Chesapeake  &  O.  R.  R.,  9  W.  Va.  252,  it  is  held 
that  where  a  railroad  company  leaves  its  track  uninclosed,  through 
a  county  where  domestic  animals  are  allowed  to  run  at  large, 
it;  is  the  duty  of  the  company  to  use,  at  least,  ordinary  care  to 
avoid  injuring  them  ;  and,  if  the  trainmen  can,  by  the  exercise  of 
ordinary  care,  see  and  save  animals  which  have  wandered  on  the  track, 
it  is  their  duty  to  do  so,  and  for  any  injury  to  arimals,  arising  from  a 
neglect  of  such  care,  the  railroad  is  liable  in  damages  to  the  owner. 

Failure  of  Owner  of  Animal  to  Anticipate  Negligence  Not  Contribu- 
tory Negligence. 
In  Washington  v,  B.  A  O.  R.  R.  Co.,  17  W.  Va.  190,  it  is  held 
that  if  the  owner  of  horses  be  present  and  fails  to  give  any  signal 
of  the  approaching  train  or  to  drive  his  horses  off  the  track,  when  he 
could  have  done  so,  the  railroad  company  would  still  be  responsible,  if 
the  engineer  saw  the  animals  on  the  track  in  time  to  avoid  injuring  them 
or  could  have  seen  them  in  such  time  by  the  use  of  ordinary  care,  as  the 
owner,  under  such  circumstances  could  not  reasonably  anticipate  that 
the  engineer  would  be  guilty  of  such  negligence,  and  therefore  he  can- 
not be  considered  as  contributing  to  the  accident. 

WISCONSIN. 

In  this  jurisdiction  it  seems  that  railroads  are  not  responsible  for  injury 
to  trespassing  animals  unless  it  is  the  result  of  willfulness  or  gross 
neglig^ence  on  the  part  of  those  in  charge  of  trains ;  and  that  with  re- 
spect to  other  stock  on  the  right  of  way  ordinary  care  must  be  used  to 
avoid  running  them  down. 

In  Stucke  v.  Milwaukee  &  M.  R.  Co.,  9  Wis.  202,  it  is  said  in  the 
opinion  :  "In  many  of  the  states  they  have  gone  much  further,  and 
held  that,  although  cattle  are  trespassers,  the  companies  are  bound 
to  the  exercise  of  ordinary  care  to  avoid  injuring  them.  This  is  hold- 
ing them  to  the  same  degree  of  care  and  caution  where  cattle  are 
wrongfully  as  where  they  are  rightfully  upon  the  track,  a  rule  which  we 
do  not  think  warranted  by  principle. '* 

In  Jones  v.  Chicago,  Milwaukee  ft  St.  Paul  R.  Co.,  77  Wis.  585,  46  N. 
W.  884,  it  is  said  in  the  opinion  :  "Of  course  the  engineer  cannot  be 
reasonably  charged  with  willful  misconduct  or  gross  negligence* 
unless  he  saw,  or  by  the  exercise  of  slight  diligence  might  have  seen» 
the  mare  in  time  to  have  prevented  the  injury." 

A.  R.  Y. 
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BUBENZER  v.   PHILADELPHIA,  B.   &  W.   R.   CO. 
(Court   of    Chancery   of    Delaware.) 

[57  Atl.   Rep.  242.] 

Right  of  Way — Obstruction — Relief  in  Equity. — Equity  will  restrain 
"any  permanent  obstruction  of  a  right  of  way,  whether  acquired  by 
prescription  or  grant. 

Right   of   Way   over   Railroad   Right   of   Way — Prescription.* — A 

right  of  way  over  a  railroad  right  of  way  may  be  acquired  by  pre- 
scription. 

Same — Same — Obstruction — Injunction. — Where  one  shows  that 
he  has  a  right  of  way,  acquired  by  prescription,  over  a  railroad  right 
of  way,  and  that  the  company  threatens  to  erect  a  permanent  struc- 
ture obstructing  it,  the  court .  will  grant  a  preliminary  injunction 
restraining  the  erection  of  the  structure. 

Suit  by  Daniel  Bubenzer  against  the  Philadelphia,  Balti- 
more &  Washington  Railroad  Company.  On  motion  for 
temporary  injunction.     Granted. 

Saulsbury,  Ponder  &  Curtis,  for  complainant. 
Ward  &  Gray,  for  respondent. 

NICHOLSON,  Ch.  The  prayer  of  the  bill  is  as  follows: 
''That  the  said  respondent,  its  successors,  officers,  and  em- 
ployees, workmen,  contractors,  agents,  deputies,  and  attor- 
neys, may  be  perpetually  restrained  by  the  injunction  of  this 
honorable  court  from  erecting  westwardly  of  the  easterly  side 
of  West  street,  or  south  of  your  orator's  premises,  or  either  of 
them,  between  West  and  Justison  streets,  or  over  said  West 
street,  any  elevated  structure  of  iron  or  masonry,  or  an  ele- 
vated railroad  structure,  and  from  running  engines  and  trains 
of  cars  thereon,  and  from  interfering  or  obstructing  the  use 
of  said  streets,  and  Water  street  as  aforesaid,  by  your  orator^ 
and  the  persons  who  may  be  the  tenants  or  occupiers  of  the 
lands  to  the  northward  of  the  said  right  of  way  of  the  re- 
spondent, and  the  rights  of  way  and  easements  of  your  orator 
over  what  is  called  Water  street  or  Railroad  avenue,  being  the 
lands  southwardly  of  the  said  premises  of  your  orator,  on 
which  certain  tracks  of  said  respondent  are  laid,  to  the  full 
extent  and  width  of  the  said  streets  and  rights  of  way  as  they 
now  exist  either  by  structure  of  iron,  steel,  or  masonry,  or 
otherwise,  and  that  a  preliminary  injunction  may  issue  by  this 
honorable  court  restraining  the  said  respondents,  its  succes- 
sors, officers,  employees,  contractors,  workmen,  agents,  dep- 
uties and  attorneys,  in  like  manner,  until  the  further  order 
of  the  chancellor.''  Upon  presentation  of  the  bill,  the  chan- 
cellor ordered  a  rule  to  issue  requiring  the  respondent  to  show 
cause  why  a  preliminary  injunction  should  not  be  granted 
as  prayed  for,  and  an  order  was   issued  ''restraining  the  said 

♦As  to  whether  title  by  adverse  possession  can  be  acquired  against 
a  railroad  company  to  lands  originally  acquired  by  it  for  railroad 
purposes,  see  foot-note  appended  to  Northern  Pac.  Ry.  Co.  v,  Towji- 
send  (U.  S.),  9  R.  R.  R.  181,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  181. 
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respondent,  its  successors,  officers,  etc.,  from  erecting  an 
elevated  structure  of  iron  or  masonry,  or  an  elevated  railroad 
stroctnre,  over  West  street  and  on  Water  street,  as  aforesaid, 
to  the  southwardly  of  the  premises  mentioned  and  described 
in  said  bill,  or  from  interfering  "with  the  rights  of  way  and 
easements  of  the  said  complainant  over  what  is  called  Water 
street  southwardly  of  said  premises  by  any  erection  or  ob- 
struction of  a  permanent  character,  until  the  further  order 
of  the  chancellor." 

No  answer  was  filed  by  the  respondent,  and  the  rule  was 
heard  by  the  chancellor  on  bill,  affidavits,  and  exhibits  only. 
The  complainant  failed  to  sustain  the  contention  that  the 
land  southwardly  of  his  premises  is  an  extension  of  Water 
street,  and  therefore  a  public  highway;  but  bis  contention 
that  an  easement  has  been  obtained  by  long-continued  user 
for  a  private  right  of  way,  or  right  of  ingress  and.  egress  to 
and  from  his  premises  described  in  the  bill,  a  stable  and 
cofiee-roasting  establishment,  over  the  tracks  and  right  of 
way  of  the  respondent,  was  not  denied  or  disputed  in  any  way 
by  the  respondent,  except  that  its  counsel  argued  that  a 
private  right  of  way  cannot  be  obtained  by  prescription  or 
long-continued  user  over  a  railroad's  right  of  way. 

The  complainant  filed  a  number  of  affidavits  in  support  of 
its  allegations  in  the  bill  that  such  easement  had  been  ob- 
tained, but  not  only  was  no  answer  filed  by  the  respondent, 
but  no  affidavit  was  presented  at  the  hearing  contradicting 
complainant's  claims.  The  affidavits  and  exhibits  of  the 
respondent  were  confined  to  setting  forth  respondent's  own 
title  to  the  land  southwardly  of  complainant's  premises, 
and  denying  that  said  land  was  part  of  Water  street  or  any 
public  highway.  One  of  respondent's  affidavits  contained 
the  statement  that  it  is  the  intention  of  respondent  to  build 
an  elevated  railway  structure  in  front  of  complainant's  above- 
described  premises  and  an  agreement  with  the  city  council 
assenting  thereto,  inter  alia.  It  was  stated  by  respondent's 
counsel  that  such  elevated  structure  would  be  built  up  to 
complainant's  building  line,  and  would  absolutely  obstruct 
ingress  and  egress  to  and  from  his  above-mentioned  premises. 
It  was  also  stated  at  the  hearing  of  the  rule  by  counsel  for 
the  respective  parties  that  proceedings  had  been  instituted 
by  the  respondent,  in  the  usual  way,  for  the  condemnation  of 
complainant's  said  premises  to  and  from  which  he  claims 
as  aforesaid  a  right  of  way  over  the  respondent's  tracks  and 
right  of  way. 

Now,  it  is  entirely  elementary  that  any  permanent 
obstruction  or  hindrance  of  the  enjoyment  of  an  easement 
for  a  right  of  way  will  be  prevented  by  injunction,  and, 
when  the  easement  is  acquired  by  prescriptive  use  for  a  long 
period  of  years,  it  is  as  much  entitled  to  protection  in  equity 
as  though  resulting  from  grant  or  covenant.  High  on  Injunc- 
tion, §  849.     The  great  difficulty  that  usually  attends  the 
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satisfactory  proof  of  the  existence  of  an  easement  of  this 
character  is  absent  in  this  case,  inasmncb  as  the  respondent 
does  not  deny  any  of  the  facts  alleged  by  the  complainant,  and 
rests  its  defense  entirely  upon  the  principle  broadly  stated  in 
the  brief  of  its  solicitor,  Mr.  Gray,  as  follows:  ''That,  as 
against  property  dedicated  to  a  public  use,  no  rights  by  pre- 
scription  can  arise,  and  that  the  property  of  the  Philadelphia. 
Baltimore  &  Washington  Railroad  Company,  the  corporation 
respondent,  at  the  points  mentioned,  is  property  dedicated 
to  a  public  use."  Citing  Southern  Pacific  Railway  v.  Hyatt 
et  al.  (Cal.)  64  Pac.  272,  54  L.  R.  A.  522,  and  the  cases 
therein  cited.  In  that  case  the  defendant,  Hyatt,  had  taken 
exclusive  possession  of  the  railroad's  right  of  way,  and  main- 
tained such  possession  for  over  five  years — the  period  pre- 
scribed by  the  California  statutes  for  acquiring  title  by 
adverse  possession.  The  court  held  that  he  had  obtained  no 
title,  because  ''railroads  are  esteemed  as  public  highways 
constructed  for  the  advantage  of  the  public."  The  argument 
in  that  case  and  in  the  cases  cited  in  the  opinion  does  not 
apply  to  the  decidedly  difierent  questions  that  ate  raised  by 
the  claim  of  a  right  of  way  by  prescription  over  a  railroad's 
right  of  way;  and  it  is  interesting  to  note  that  in  the  state 
of  Massachusetts,  where  the  right  to  obtain  by  prescription 
the  easement  of  a  private  right  of  way  over  a  railroad's  right 
of  way  is  established  beyond  question,  the  law  is,  by  statute, 
precisely  the  same  as  that  laid  down  in  the  California  case 
above  quoted,  with  regard  to  obtaining  title  by  adverse  pos- 
session to  a  portion  of  a  railroad's  right  of  way.  Turner  v. 
Fitchburg  Railroad  Co.,  145  Mass.  433,  14  N.  E.  627,  and 
Fitchburg  Railroad  Co.  v.  Frost,  147  Mass.  118,  16  N.  E.  773. 
In  Turner  v.  Fitchburg  Railroad  Co.,  above  cited,  the  court 
says:  "la  Fisher  v.  N.  Y.  &  N.  E.  Railroad,  135  Mass.  107, 
it  was  held  that  the  statute  of  1861,  p.  413,  c.  100  (Pub.  St. 
1882,  c.  112,  §  215),  which,  in  substance,  provides  that  no 
length  of  possession  or  occupancy  of  land  of  a  railroad  cor- 
poration by  an  abutter  shall  create  a  right  in  such  land  to  the 
abutter,  would  not  prevent  him  acquiring  a  right  to  a  private 
way  across  the  railroad  by  a  2a-years  user  thereof."  The 
court  further  says:  "The  defendant  further  urges  that  it  is 
impossible  to  gain  the  right  of  way  over  a  railroad  in  actual 
operation,  as  the  land  of  the  railroad  would  be  subject  to  the 
easement  of  the  plaintiff,  who  itiight  make  use  of  it  at  his 
own  pleasure.  The  case  does  not  require  us  to  define  the 
exact  limits  of  the  right  which  the  plaintiff  has  acquired. 
But  it  does  not  follow  that,  even  if  he  has  an  easement,  it  is 
not  one  which  he  is  compelled  to  exercise  subject  to  the 
superior  right  of  the  railroad  corporation  to  run  its  trains  as 
it  may  determine  to  be  proper  for  the  general  business  of  its 
road.  There  certainly  may  be  an  easement  which  will  per- 
mit a  way  to  be  used  only  at  particular  times  or  seasons,  or 
for  particular  purposes.    As  there  may  be  by  grant  a  'right  to 
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cross  a  railroad  when  the  trains  of  the  corporation  are  not 
passing:,  so  snch  a  right  maybe  acquired. '  ''  On  the  one 
hand,  the  failare  of  the  respondent  to  deny,  either  by  answer 
or  affidavit,  the  allegations  of  the  bill  and  accompanying  afB- 
davits  with  reference  to  the  easement  of  a  private  right  of 
way,  operates  as  an  admission  of  the  user  of  such  right  of  way 
in  the  manner  and  for  the  period  (much  exceeding  20  years) 
aUeged;  and,  on  the  other  hand,  the  admission  at  the  hearing 
by  the  respondent  that  the  elevated  structure  contemplated 
would  block  absolutely  all  ingress  and  egress  to  and  fiom 
complainant's  premises  operates  to  eliminate  from  this  case 
questions  relating  to  the  extent  to  which  difficulties  of  cross- 
ing respondent's  right  of  way  might  be  increased,  or  oppor- 
tunities for  so  doing  decreased,  under  conditions  suggested 
by  the  language  of  the  learned  Massachusetts  judge  aboye 
quoted. 

The  question  as  presented  to  me  upon  the  argument  of  this 
rule  is  a  very  narrow  one;  and  although,  in  an  unusually 
able  and  interesting  argument,  the  counsel  on  both  sides  dis- 
cussed other  and  larger  questions,  yet  it  is  not  only  unneces- 
sary, but  it  would  be  improper,  for  me  to  enter  into  a 
discussion  of  those  questions  now  in  the  decision  of  the  pend- 
ing motion,  where  my  remarks  would  be  only  obiter  dicta. 

In  view  of  all  the  considerations  which  I  have  thus  briefly 
adduced,  it  only  remains  for  me  to  say  that  the  complainant 
has  shown  that  he  possesses  an  easement  for  ingress  and 
egress  to  and  from  the  premises  described  in  the  bill  over  and 
across  the  railroad's  right  of  way  southwardly  of  his  said 
premises,  and  that  it  follows  that  the  company  respondent 
should  be  restrained  by  a  preliminary  injunction  from  erect- 
ing any  permanent  structure  that  would  obstruct  in  the  way 
contemplated  by  it,  the  complainant's  enjoyment  of  his  ease- 
ment of  such  right  of  way.  The  motion  for  a  preliminary  in- 
junction is  therefore  granted  in  so  far  as  it  seeks  to  restrain 
the  respondent  from  obstructing  or  interfering  with  the  en- 
joyment by  the  complainant  of  his  private  right  of  way  over 
the  respondent's  right  of  way,  southwardly  of  complainant's 
said  premises,  by  any  structure  or  obstacle  of  a  permanent 
character. 


DAVID  R.  JULIAN,  Sheriff;  Mrs.  Clcmye  James,  Administratrix 
of  W.  A.  James,  and  Mrs.  Fannie  E.  Howard,  Administratrix  of 
John  H.  A.  Howard,  Petitioners,  v.  CENTRAL  TRUST  COM- 
PANY  and  Southern  Railway  Company. 

(Argued  January  21,  22,  1904.    Decided  February  23,  1904.) 

[24  Sup.  Ct.  Rep.  399.] 

Railway  Mortgage— Liability  of  Property  Sold  on  Foreclosure  for 
Mortgagor's  Subsequent  Debts — Conclusiyeness  of  State  Decisions 
m  Federal  Courts. — ^The  determination  by  a  state  court  that  the 
property  covered  by  a  mortgage  of  all  the  property  and  franchises 
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of  a  railway  company  remains  liable,  after  a  sale  under  a  Federal 
court  decree  of  foreclosure,  for  th  debts  thereafter  accruing  against 
the  mortgagor,  because  of  the  purchaser's  failure  to  organize  a 
domestic  corporation,  is  not  conclusive  on  the  Federal  Supreme 
Court  in  determining  the  rights  secured  by  the  purchaser  under 
such  decree. 

Same — Same — E£fect  of  Failure  of  Non-Resident  Purchaser  to 
Organize  Domestic  Corporation. — Corporate  property  of  a  North 
Carolina  railway  company  covered  by  a  legally  authorized  mortg^age 
of  all  its  franchises  and  property  does  not  continue  liable  for  the 
debts  of  such  company  accruing  after  the  sale  in  foreclosure  pro- 
ceedings to  a  nonresident  railway  company  authorized  by  its  charter 
to  make  the  purchase,  because  of  the  failure  of  the  latter  to  exercise 
the  privilege  conferred  by  N.  C.  Code,  §§  697,  698,  1936,  2005,  of 
organizing  a  domestic  corporation  to  operate  the  purchased  property. 

Same — ^Same— EfiFect  of  Statute  Making  Judgments  for  Torts 
Preferential  Liens. — Property  purchased  at  a  sale  under  a  decree 
foreclosing  a  mortgage  of  all  a  railway  company's  franchises  and 
property  is  not  rendered  liable  to  sale  for  the  satisfaction  of  a  judg- 
ment recovered  on  a  tort  alleged  to  have  been  committed  by  the 
mortgagor  after  the  sale,  because  of  N.  C.  Code,  §  1255,  making 
liens  for  judgments  for  torts  superior  to  mortgages  of  incorporated 
companies. 

Enjoining  Proceedings  in  State  Courts. — ^The  prohibition  against 
enjoining  proceedings  in  the  state  courts  made  by  U.  S.  Rev.  Stat. 
§  720  (U.  S.  Comp.  Stat.  1901,  p.  581),  does  not  preclude  a  Federal 
court  which  has  decreed  a  sale  in  foreclosure  proceedings  from  enter- 
taining a  supplemental  bill  filed  in  the  original  suit  by  the  purchaser 
under  the  decree  of  sale  to  enjoin  a  sale  of  the  property  conveyed  by 
such  decree  for  the  satisfaction  of  judgments  rendered  by  the  state 
courts  in  suits  against  the  mortgagor  to  which  the  purchaser  was 
not  a  party,  on  causes  of  action  arising  subsequent  to  the  confirmation 
of  sale,  where  the  decrees  of  sale  and  confirmation  evince  the  purpose 
of  the  Federal  court  to  retain  jurisdiction  so  far  as  necessary  to 
determine  all  liens  and  demands  to  be  paid  by  the  purchaser,  as  a 
condition  of  security  in  the  title  decreed  to  be  conveyed. 

On  Writ  of  Certiorari  to  the  United  States  Circuit  Court 
of  Appealsfor  the  Fourth  Circuit  to  review  a  judgment  which 
aiBrmed  a  decree  of  the  Circuit  Court  for  the  Western  Dis- 
trict of  North  Carolina  enjoining  a  sale  of  property  conveyed 
by  a  decree  of  that  court  in  foreclosure  proceedings,  to  satisfy 
judgments  rendered  in  the  state  courts  against  the  mortgagor 
on  causes  of  action  arising  subsequent  to  the  confirmation  of 
sale.     Affirmed. 

See  same  case  below,  53  C.  C.  A.  438,  115  Fed.  956. 

Statement  by  MR.  JUSTICE  DAY: 

On  May  2,  1894,  a  decree  was  entered  in  the  circuit  court 
of  the  United  States  for  the  western  district  of  North  Carolina 
foreclosing  a  second  mortgage  of  the  Western  North  Carolina 
Railroad  Company  to  the  Central  Trust  Company  of  New 
York,  trustee.  The  property  was  subject  to  a  first  mortgage 
to  the  same  trustee,  which  was  not  in  default.  The  decree 
provided : 

"The  purchaser  or  purch?»sers  of  the  property  herein  decreed 
to  be  sold,"  the  Western  North  Carolina  Railroad  and  its 
franchises,  ''shall  be  invested  with  and  shall  bold,  possess, 
and  enjoy  the  said  mortgaged  premises  and  property  herein 
decreed  to  be  sold,  and  all  the  rights,   privileges,  and  fran- 
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cbises  appertaining  thereto,  as  fully  and  completely  as  the 
Western  North  Carolina  Railroad  now  holds  and  enjoys,  or 
has  heretofore  held  and  enjoyed  the  same ;  and  further,  the 
said  purchaser  or  purchasers  shall  have  and  be  entitled  to 
hold  the  said  railroad  and  property  discharged  of  and  from 
the  lien  of  the  mortgage  foreclosed  in  this  suit,  and  from  the 
claims  of  the  parties  to  this  suit  or  any  of  them,  except  the 
first  consolidated  mortgage  of  September  ist,  1884." 

In  pursuance  of  this  decree  the  Southern  Railway  Com- 
pany, a  corporation  of  the  state  of  Virginia,  became  the  pur- 
chaser. On  August  22,  1894,  the  sale  was  confirmed,  the 
decree  of  confirmation  providmg,  among  other  things: 

''It  is  further  ordered  and  decreed  that  the  special  master 
is  hereby  authorized  and  directed,  on  the  request  of  said  pur- 
chaser, to  sign,  seal,  execute,  acknowledge,  and  deliver  a 
proper  deed  of  conveyance  to  the  said  Southern  Railway 
Company,  conveying  to  it,  all  and  singular,  the  railroad, 
equipment,  property,  and  franchises  so  as  aforesaid  sold  under 
the  decree  of  this  court,  free  from  any  and  all  equity  of 
redemption  of  the  said  Western  North  Carolina  Railroad 
Company,  or  anyone  claiming  by,  under,  or  through  it, 
except  the  prior  mortgage  recited  in  such  decree.  Upon  the 
delivery  of  such  conveyance  by  the  special  master  the  said 
Southern  Railway  Company  shall  fully  possess  and  be  in- 
vested with  all  of  the  estate,  right,  title,  and  interest  in,  to, 
and  of  such  railroad,  equipment,  property,  and  franchises  so 
sold  under  the  decree  of  this  court  as  the  absolute  owner 
thereof,  to  have  and  to  hold  the  same  to  it  and  its  successors 
and  assigns  forever. 

''On  August  31,  1894,  on  exhibition  of  the  deed  executed 
and  delivered  by  the  special  master  herein  ordered,  the  de- 
fendant company  is  authorized,  directed,  and  required  forth- 
with to  deliver  over  to  the  said  Southern  Railway  Company 
the  possession  of  all  and  singular  the  railroad  and  property 
described  in  and  conveyed  by  such  deed. 

"It  is  also  further  ordered  that  by  way  of  further  assurance 
and  confirmation  of  title  to  such  Southern  Railway  Company 
of  the  property  so  by  it  purchased  under  the  decree  of  this 
conrt,  the  said  The  Western  North  Carolina  Railroad  Con:- 
pany,  by  its  proper  officers  and  under  its  corporate  seal,  and 
the  Central  Trust  Company  of  New  York,  trustee,  shall,  upon 
request  of  said  Southern  Railway  Company,  sign,  seal, 
execute,  acknowledge,  and  deliver  to  said  Southern  Railway 
Company  all  proper  deeds  of  conveyance,  transfer,  release, 
and  further  assurance  of  all  the  railroad  property  and  fran- 
chises so  as  aforesaid  sold  under  the  decree  of  this  court 
and  embraced  in  the  deed  of  the  special  master,  so  as  fully 
and  completely  to  transfer  to,  and  invest  in,  the  said  Southern 
Railway  Company  the  full  legal  and  equitable  title  to  all  such 
railroad  property  and  franchises  sold  or  intended  to  be  sold 
nnder  the  decree  of  this  court. ' ' 
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Afterwards  the  master  conveyed  to  the  Southern  Railway 
Company — 

''All  and  singular  the  railroad  of  the  said  Western  North 
Carolina  Railroad  Company  in  the  state  of  North  Carolina, 
extending  from  Salisbary,  in  Rowan  county,  to  and  through 
Statesville,  in  Iredell  county,  to  Asheville,  on  or  near  the 
French  Broad  river  in  Buncombe  county;  thence  along 
French  Broad  river  to  Paint  Rock  in  Madison  county,  and 
also  from  said  Asheville  westward  to  the  Tennessee  river  at 
or  near  the  mouth  of  the  Nantahala  river,  and  thence  west- 
ward to  Murphy  in  Cherokee  county;  and  all  real  estate  now 
owned  or  acquired  for  the  purpose  of  said  railroad,  including 
all  station,  depot,  or  other  grounds  held  and  used  in  connec- 
tion therewith;  and  all  rails,  railway  tracks,  sidings,  switches, 
bridges,  fences,  turn-tables,  water  tanks,  viaducts,  culverts, 
superstructures,  passenger  and  other  depots*  station  and 
freight  houses,  machine  shops,  buildings,  fixtures,  rolling 
stock,  equipment,  machinery,  tools  and  implements  whatso- 
ever, now  owned  or  acquired  for  the  purposes  or  business  of 
the  said  Western  North  Carolina  Railroad  Company  in  con- 
nection with  the  said  railroad,  and  all  the  franchises,  rights, 
privileges,  easements,  income,  earnings,  and  profits  of  the 
said  Western  North  Carolina  Railroad  Company,  connected 
with,  issuing  from,  or  relating  to,  the  said  above-described 
railroad. 

''The  foregoing  properties — real,  personal,  chosesiri  action, 
and  franchises — being  embraced  in  the  lien  of  the  second 
mortgage  of  the  Western  North  Carolina  Railroad  Company, 
executed  September  2,  1884,  and  being  sold  in  foreclosure  of 
the  same. 

"A  more  full  and  particular  description  of  the  property  in- 
tended to  be  conveyed  by  this  instrument  be^ng  contained  in 
said  decree  of  the  5th  of  May,  1894,  to  which  reference  is 
hereby  made,  together  with  all  the  corporate  estate,  equity 
of  redemption,  rights,  privileges,  immunities,  and  franchises 
of  said  Western  North  Carolina  Railroad  Company,  and  all 
the  tolls,  fares,  freights,  rents,  income,  issues,  and  profits  of 
the  said  railroad,  and  all  interests  and  claims  and  demands  of 
every  nature  and  description,  and  all  the  reversion  and  rever- 
sions, remainder  and  remainders  thereof,  including  all  the 
said  mortgaged  premises  and  property  in  said  decree  directed 
to  be  sold,  at  any  time  owned  or  acquired  by,  and  now  in  the 
possession  of,  said  Western  North  Carolina  Railroad  Com- 
pany." 

The  deed  of  purchase  was  duly  recorded,  and  in  August, 
1894,  the  purchaser  took  possession  of  the  railroad  property 
and  has  ever  since  been  in  possession  of  the  road,  operating 
it  as  owner. 

On  March  20,  1897,  Mrs.  James,  as  administratrix  of  her 
deceased  husband,  W.  A.  James,  brought  an  action  in  the 
superior  court  of  Rowan  county.  North  Carolina,  against  the 
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Western  North  Carolina  Railroad  Company  for  damages  for 
the  wrongful  killing  of  her  husband.  The  Southern  Railway 
Company  was  the  employer  of  the  deceased  and  he  was  killed 
in  its  service  while  acting  as  a  locomotive  engineer.  In  the 
trial  conrt  a  judgment  was  rendered  in  favor  of  the  railroad 
company.  On  appeal  the  judgment  was  reversed  and  the 
cause  remanded  to  the  superior  court,  with  directions  to  enter 
a  judgment  for  the  damages  assessed  in  favor  of  the  adminis- 
tratrix. James  V.  Western  N.  C.  R.  Co.,  121  N.  C.  523,  46 
L.  R.  A.  306,  28  S.  E.  537.  Judgment  was  entered  accord- 
ingly against  the  Western  North  Carolina  Railroad  Company 
tor  $15,000  on  February  21,  1898. 

On  the  same  day  that  the  James  suit  was  begun,  March 
20,  i8q7,  Fannie  E.  Howard,  as  administratrix  of  her  bus- 
band,  John  H.  A.  Howard,  deceased,  commenced  an  action  in 
the  superior  court  to  recover  of  the  Western  North  Carolina 
Railroad  Company  damages  sustained  in  the  death,  by 
wrongful  act,  of  her  husband,  who  was  killed  at  the  same 
time  with  James,  being  a  fireman  in  the  employ  of  the  South- 
ern Railway  Company,  and  recovered  damages  in  the  sum  of 
$;,ooo  on  February  21,  1898.  To  neither  of  these  suits  was 
the  Southern  Railway  Company  made  a  party  defendant. 
After  the  recovery  of  these  judgments,  Mrs.  James  and  Mrs. 
Howard  caused  executions  to  be  issued  from  the  superior  court 
of  Rowan  county,  and  placed  the  same  in  the  hands  of  D.  R. 
Julian,  sheriff,  who  proceeded  to  levy  the  same  upon  the 
property  as  belonging  to  the  Western  North  Carolina  Rail- 
road Company,  to  wit : 

**The  Western  North  Carolina  Railroad  Company,  existing 
in  the  state  of  North  Carolina,  including  its  corporate  fran- 
chises, rights,  privileges,  immunities,  easements,  and  appur- 
tenances of  every  kind  appertaining,  belonging  to,  or  in  any 
wise  connected  therewith,  or  issuing  out  of  and  relating  to 
the  said  The  Western  North  Carolina  Railroad  Company, 
together  with  all  of  its  property  in  the  state  of  North  Caro- 
lina, and  including  its  roadbed  and  right  of  way,  its  real  es- 
tate acquired  and  owned  for  railroad  purposes,  its  stations, 
depots,  grounds,  its  railway  tracks,  switches,  sidings,  bridges, 
fences,  turn-tables,  water  tanks,  viaducts,  culverts,  super- 
structures, passenger,  freight,  and  other  houses,  machine 
shops,  build  ngs,  and  fixtures, — the  said  railroad  extending 
from  the  town  of  Salisbury  through  Statesville,  Newtown, 
Hickory,  Morganton,  Marian,  Asheville  to  Paint  Rock  in 
Madison  county,  and  from  Asheville  westward  by  way  of 
Waynesville  to  Murphy  in  Cherokee  county, — reference  being 
had  for  a  further  description  of  said  road  and  its  property, 
rights,  and  franchises  to  the  charter  of  the  said  road  and  the 
amendments  thereto  enacted  from  time  to  time  by  the  gen- 
eral assembly  of  North  Carolina." 

The  sheriff  advertised  the  property  levied  upon  for  sale, 
whereupon  the  Central  Trust  Company  of  New  York  and  the 
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Southern  Railway  Company  filed  a  supplemental  bill  in  the 
foreclosure  proceeding,  making  the  sherifi  party  defendant, 
seeking  to  quiet  the  title  to  the  property  and  franchise  pur- 
chased at  the  foreclosure  sale  and  to  enjoin  the  sale  of  the 
same  to  satisfy  the  judgments  rendered  in  the  state  courts 
against  the  Western  North  Carolina  Railroad  Company.  In 
the  answer  of  the  sheriff  and  of  the  administratrices  of  James 
and  Howard,  issue  was  taken  upon  the  right  of  the  circuit 
court  to  entertain  the  bill  or  grant  an  injunction,  and  among 
other  things  it  was  averred: 

''3.  That  these  respondents  deny  the  truth  of  the  allega- 
tions contained  in  the  3d  section  of  the  supplemental  bill  of 
complaint,  and  while  they  admit  that  the  Southern  Railway 
Company  took  a  deed  from  the  master  purporting  to  convey 
the  said  franchises  and  property  subject  to  the  lien  of  the 
first-mortgaged  bonds  theretofore  issued  by  the  said  company, 
they  aver  that  the  Southern  Railway  Company,  being  at  the 
time  of  said  sale  not  a  resident  corporation  of  the  state  of 
North  Carolina,  and  not  subject  to  visitation  of  said  state, 
but  attempting  to  do  business  therein  by  comity,  was  not 
allowed  or  authorized  by  the  laws  of  North  Carolina  to  pur- 
chase, or  hold,  or  operate  the  Western  North  Carolina  Rail- 
road, or  to  own  its  franchise  and  property  without  becoming 
a  domestic  corporation,  and  that,  by  virtue  of  certain  laws 
enacted  by  the  legislature  of  North  Carolina  at  its  session  of 
1879,  being  chapter  10  of  the  Laws  of  1879,  re-enacted  in  the 
Code  of  North  Carolina  as  §  125$,  no  mortgage  of  the  West- 
ern North  Carolina  Railroad  Company,  thereafter  issued, 
had  the  legal  effect  of  exempting  the  property  or  earnings  of 
said  company  from  execution  for  the  satisfaction  of  any  judg- 
ment obtained  in  the  courts  of  said  state  against  said  com- 
pany for  torts  thereafter  committed  by  said  company,  its 
agents,  or  employees,  whereby  any  person  should  be  killed, 
or  any  person  or  property  injuied,  'any  clause  or  clauses  in 
such  mortgage  to  the  contrary  notwithstanding,'  both  the 
first  mortgage  bonds  subject  to  which  the  sale  of  the  franchise 
and  property  of  said  company  purporting,  under  the  decree 
referred  to  in  the  bill  of  complaint  to  have  been  sold,  t^nd  the 
second  mortgage  bonds,  for  default  in  payment  of  the  in- 
terest on  which  the  decree  of  foreclosure  was  entered,  appear 
from  said  record  (Exhibit  A  to  said  bill  of  complaint)  to 
have  been  issued  long  after  the  enactment  of  said  statute 
in  the  year  1871,  and  said  statute,  since  its  enactment 
in  1871,  has  been  the  law  of  the  state  of  North  Car- 
olina, in  contemplation  of  which  all  railroad  companies 
created  by,  and  organized  under,  the  laws  of  said  state,  have 
issued  all  mortgage  bonds,  the  said  statute,  as  these  respond- 
ents are  advised,  informed,  and  believe,  having  entered  into 
and  formed  a  part  of  every  mortgage  bond  issued  by  any  rail- 
road corporation  operating  under  the  laws  of  North  Carolina 
since  its  enactment  in  1871. 
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''But  these  respondents  deny  the  trath  of  the  allegation 
^that,  at  the  time  of  their  death  (referring  to  the  death  of  W. 
A.  James  and  John  H.  A.  Howard)  the  Western  North  Carolina 
Railroad  Company  had  no  interest  in  the  Western  North  Car- 
olina Railroad,  or  the  franchises,  nor  had  it  any  interest  or  es- 
tate in  said  railroad  or  franchise  of  any  kind  or  nature  whatso- 
ever since  the  22d  day  of  August,  1894,  the  day  the  Southern 
Railway  Company  took  possession  of  said  railroad;'  and  these 
respondents  aver  that  the  supreme  court  of  North  Carolina, 
the  hifi^hest  appellate  court  of  said  state,  held  and  adjudged, 
in  the  year  A.  D.  1898,  in  actions  pending  therein  on  appeal, 
and  in  which  these  respondents,  respectively,  were  plaintifis, 
and  the  said  The  Western  North  Carolina  Railroad  Company 
was  defendant,  that  the  said  Western  Noith  Carolina  Rail- 
road Company  was  still  an  existing  corporation,  liable  to  be 
sued  in  the  courts  of  said  state,  and  that  the  said  judgments 
in  favor  of  these  respondents,  respectively,  and  against  the 
Western  North  Carolina  Railroad  Company,  constituted  liens 
upon  the  franchise  and  property  of  the  company,   superior 
to  the  liens  of  the  said  first  mongage  bonds  or  the  said  second 
mortgage  bonds  mentioned  in  the  said  foreclosure  suit,  and 
these  respondents  are  advised,  informed,  and  believe  that  the 
courts  of  the  United  States  are  bound  to  follow  and  adopt 
the  construction  given  by  the  highest  appellate    court  of 
North  Carolina  in  construing  its  own  Constitution  and   its 
own  laws.     And  these  respondents  are  advised,   informed, 
and  believe  that,  though  the  Southern  Railway  Company 
had  assumed  the  right  to  operate  the  Western  North  Carolina 
Railroad,  and  had  employed  the  intestates  of  these  respond- 
ents as  engineer  and  fireman,  when  they  were  killed  by  the 
negligence  of  said  Southern  Railway  Company,  that  the  su- 
preme court  of  North  Carolina  had  held  and  adjudged  in  the 
said  actions  brought  by  these  respondents  against  the  West- 
em  North  Carolina  Railroad  Company,  and  wherein  they 
recovered  the  judgments  in  pursuance  of  which  executions 
have  issued,  as  alleged  in  the  bill  of  complaint,  that  the  said 
The  Western  North  Carolina  Railroad  Company  was  answer- 
able for  the  torts  of  the  Southern  Railway  Company,  and 
for  any  damages  to  its  employees  caused  by  the  negligence  of 
said  Southern  Railway  Company  in  operating  said  railroad." 
Upon  hearing  upon  the  bill,  answer,  and  testimony,  a  de- 
t^ee  was  entered  in  favor  of  the  Central  Trust  Company  and 
the  Southern  Railway  Company,  and  an  injunction   granted 
against  the  proposed  sale  of  the  property  levied  upon.     From 
this  decree  an  appeal  was  taken  to  the  circuit  court  of  ap 
peals,   from  whose   judgment    affirming  the  decree  of  the 
circuit  court  (53  C.  C.  A.  438,  115  Fed.  956)  a  writ  of  certi- 
orari to  this  court  was  granted. 

Messrs.  Lee  S.  Overman,  A.  C.  Avery,  B.  F.  Long,  and 
C.  A.  Mountjoy  for  petitioners. 

Messrs.  Charles  Price,  F.  H.  Busbee,  and  William  A. 
Henderson  for  respondents. 
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MR.  JUSTICE  DAY,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court:  !;«ZI 

The  title  of  the  Southern  Railway  Company  to  theg^fran- 
chise  and  property  of  the  Western  North  Carolina  Railroad 
Company  would  seem  to  be  plain,  unless  there  is  somethinc: 
in  the  North   Carolina  statutes    or  judicial  determinations 
which  prevents  the  foreclosure  proceedings  from  having  efiect 
to  pass  the  title.     A  railroad  company  in  North  Carolina  has 
full  authority  to  mortgage  its  franchises  and   property.     N. 
C.  Code,  §  1957.     This  power  was  also  given  by  the  charter 
of  the  Western  North  Carolina  Railroad  Company.     By  the 
foreclosure  proceedings,  the  title  of  the  Western  North  Caro- 
lina Railroad  Company  to  its  franchise  and  property,  except 
its  mere  right  to  be  a  corporation,  was  sold  and  the  title  con- 
firmed in  the  purchaser.     By  the  law  of  North   Carolina  the 
title  to  mortgaged  premises  is  in  the  mortgagee.     The  Cen- 
tral Trust  Company,  the  trustee  under  the  first  and  second 
mortgages,  was  a  party  to  the  foreclosure  proceedings.     It 
is  estopped  to    dispute  the  effect  of  the  decree,   sale,   and 
confirmation,  clothing  the  Southern  Railway   Company  with 
the  full  title  to  the  property  and  franchise  to  operate  a  rail- 
road which  had  theretofore  belonged  to  the  Western  North 
Carolina  Railroad  Company.     From   this  record  and  a  con- 
sideration of  the  litigation  that  has  arisen  in  the  attempt  to 
collect  the  James  and  Howard  judgments,  it  is  evident  that 
a  conflict  exists  between  the  views  of  the  Federal  courts  and 
the  supreme  court  of  North  Carolina  as  to  the  effect  of  the 
foreclosure  proceedings  to  relieve  the  property  purchased  at 
the  sale  from  levy  and  execution  to    satisfy  the  James  and 
Howard  judgments.     Such  differences,  always  to  be  depre- 
cated, should    be  approached    in  a  spirit  of    fairness  and 
comity,  with  a  view  to  preventing  conflicts  of  jurisdiction 
detrimental  to  the  rights  of  parties  and  to  the  respect  and 
authority  due  judicial  tribunals.     The  decision  relied  upon  as 
justifying  the  sheriff  in  the  levy  of  execution  and  sale  of  the 
property  formerly  belonging  to  the  Western  North  Carolina 
Railroad   Company  is  James  v.    Western  N.  C.  R.  Co.,  re- 
ported  in  121  N.  C.  523,  46  L.  R.  A.  306,   28  S.  E.    537,  in 
which  case  it  was  held  that  the  sale  of  the  railroad  company's 
property  upon  the  foreclosure  of  the  second  mortgage  did  not 
extinguish  the  corporate  existence  of  the  company  nor  re- 
lease it  from  liability  to  the  public  for  the  manner  in  which 
the  property  was  operated.     Further,  that  the  sale  under  the 
decree  in  the  circuit  court  of    the  United  States  foreclosing 
the  second   mortgage  did   not,   under    §§  697,   698  of  the 
Code  of  North  Carolina,  make  the  purchaser  a  domestic  cor- 
poration, and  that,  in  order  to  have  the  efiect  to  dissolve  the 
mortgagor  corporation  as  provided  in  §  697  of  the  Code,    an- 
other corporation   must  be  provided,  as  contemplated   in  § 
1936  of  the  Code,  to  take  its  p)ace  and  to  assume   and   dis- 
charge the  obligations  to  the  public  growing  out  of  the  fran- 
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chise,  and  until  that  is  done  the  old  corporation  will  continue 
to  exist.  Speaking  of  §§  697  and  698  of  the  Notth  Carolina 
Code,  the  learned  judge,  delivering  the  opinion,  said: 

"These  sections  were  passed  in  1872,  and  we  think  should 
be  considered  in  connection  with  §  701,  which  was  passed  in 
1879,  and  §§  1936  and  2005  referred  to  in  §  701. 

''If  this  be  the  correct  reading  of  these  sections  of    the 
Code,  it   would  seem   that  while  §  697  does  say  that  these 
facts,  ipso  facto,  dissolved  the  corporation,  another  corpora- 
tion must  be  provided,  as  in  §  1936  of  the  Code,  to  take  its 
place  before  it  is  dissolved;  that  there  roust  always  be  a 
corporation  in  existence  liable  to  the  public  for  the  duties 
and  obligations  assumed  by  the  grantee  for  the  privileges 
conferred  in  the  grant  of  the  franchise  and  that  the  old  cor- 
poration must  continue  to  exist  until  this  is  done;  and  that 
when  the  new  corporation  is  formed  it  will  be  a  domestic 
corporation.     It  cannot  be  that  the  legislature  ever  intended, 
by  this  general  legislation,  to  create  a  foreign  corporation  here, 
when  it  could  not  do  so  by  positive  and  direct    enactment. 
119  N.  C.  918,  87  Fed.  387*  Judge  Dick's  opinion  in  Bradley 
V.   Ohio  River  &  C.  R.  Co.,  published  in  the  appendix.     By 
this  view  of  the  case  all  the  interests  of  the  parties  may  be 
harmonized.     The  'Southern,'  the  purchaser  of  the  equity  of 
redemption  of  the  'Western,'  stands  in  the  shoes  of  that  com- 
pany.    The  Southern  is  in  effect  the  mortgagor  in  its  rela- 
tions to  the 'Central  Trust  Company  of  New  York,'  the  mort- 
gagee of  the  first  mortgage,  and  being  in  possession    of  the 
road,  its  property  and  franchise,  has    the  right  to  run  and 
operate  the  same.     But  the  old  corporation,  still  in  existence, 
is  Uable  for  damages    caused  by  the  maladministration  of 
the  Southern,  which  it  allows  to  run  and  operate  the  road. 
Bat  the  property  of  this  road,  which  the  'Southern'  is  allowed 
to  use,  will  be  held  liable  to  the  public  for  damages.     Chol- 
lette  v.  Omaha  &  R.  Valley  R.  Co.,  26  Neb.    159,  4  L.  R.  A. 
135,  41  N.  W.  1 106;  Brunswick  Gaslight  Co.  v.  United  States 
Gas,    Fuel,  &  Light  Co.,  35  Am.  St  Rep.  385,  and  note  on 
page  390  (85  Me.  532,  27  Atl.  525). 

"It  therefore  follows  that,  in  our  opinion,  the  court  below 
erred  in  its  ruling  upon  the  third  issue.  This  ruling  is  re- 
versed, and  judgment  should  be  entered  for  the  plaintiff 
according  to  the  verdict  of  the  jury."  James  v.  Western  N. 
C.  R.  Co.,  121  N.  C.  523-528,  529.  46  L.  R.  A.  306,  310,  311, 
28  S.  E.  537.  538,  539- 

This  decision  of  the  highest  court  of  the  state  was  made 
after  the  rights  of  the  Southern  Railway  Company, 'whatever 
they  may  be,  had  accrued  in  the  property  and  franchise  of 
the  Western  North  Carolina  Railroad  Company,  and,  while 
entitled  to  the  highest  respect  and  consideration,  is  not  con- 
clusive upon  this  court  in  determining  the  rights  secured  to 
the  purchaser  under  the  decree  of  foreclosure  in  the  Federal 
court.  Burgess  v.  Seligman,  107  U.  S.  20,  27  L.  Ed.  359,  2 
Sap.  Ct.  Rep.  la 

12  R  K  K— 15 
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If  the  North  Carolina  sapreme  coart  can  be  taken  to  have 
held  that  the  property  purchased   by  the  Southern   Railway 
Company  at  the  judicial  sale  continued  liable  for  debts  there- 
after accruing  against  the  Western  North  Carolina  Railroad 
Company  we  are  constrained  to  dissent  from  such  conclusion. 
Under  §  697,  North  Carolina  Code»  it  is  provided  that  the  sale 
under  a  deed  of  trust  or  mortgage  shall  pass  not  only  the 
works  and  property  of  a  corporation  and  those  acquired  after 
the  mortgage  and  before  the  sale,  but  all  other  property    of 
which  it  may  be  possessed  at  the  time  of  the  sale  other  than 
debts  due  it,  and  ''upon  such  conveyance  to  the  purchaser 
the  said  corporation  shall,  ipso  facto,  be  ^dissolved,  an'd  the 
said  purchaser  shall  forthwith  be  a  new  corporation  by  any 
name  which  may  be  set  forth  in  the  said  conveyance,  or  in 
any  writing  signed  by  him,  and  recorded  in  the  same  manner 
in  which  the  conveyance  shall  be  recorded.''     Section  698 
provides  that  the  corporation  created  by  or  in  consequence 
of  such  sale  and   conveyance  shall  succeed  to  all  such  fran- 
chises, rights,  and  privileges,  and  perform  all  such    duties 
as  would  have  been  or  should  have  been  performed  by  the 
first  corporation  but  for  such  sale  and  conveyance,  save  only 
that  the  corporations  so  created  shall  not  be  entitled  to  the 
debts  due  to  the  first  corporation,  and  shall  not  be  liable  for  any 
debts  or  claims  against  the  first  corporation  which   may  not 
be  expressly  assumed  in  the  contract  of  purchase;  nor  shall 
the  property,  franchise,  or  profits  of  such  new  corporation  be 
exempt  from  taxation.     This,  with  other  provisions  of  §  668, 
indicate  an   intention  to  clothe   the  purchaser  with  all  the 
property  of  the  old  corporation,   including  the  franchise  to 
conduct  and  operate  a  railroad,  freed  from  all  debts  or  obli- 
gations of  the  old  corporation. 

But  these  sections,  it  is  said  in  the  James  Case,  must  be 
read  in  connection  with  §  701  and  §§  1936  and  2005,  referred 
to  in  §  701.     They  are  set  forth  in  the  margin,  f 

tSec.  701.  This  chapter,  unless  otherwise  declared  herein,  or  in 
the  chapter  entitled  railroads  and  telegraphs,  shall  applv  to  all  cor- 
porations, whether  created  by  special  act  of  assembly,  by  letters  of 
agreement  under  this  chapter,  or  by  the  chapter  entitled  railroads 
and  telegraphs.  And  this  chapter  and  the  chapter  on  railroads  and 
telegraphs,  so  far  as  the  same  are  applicable  to  railroad  corporations, 
shall  govern  and  control,  anything  in  the  special  act  of  assembly  to 
the  contrary  notwithstanding,  unless  in  the  act  of  the  general  assem- 
bly creating  the  corporation  the  section  or  sections  of  this  chapter, 
and  of  the  chapter  entitled  "Railroad  and  Telegraph  Companies," 
intended  to  be  repealed,  shall  be  specially  referred  to  by  number, 
and  as  such  specially  repealed. 

Sec.  1936.  There  shall  be  a  board  of  six  directors  and  a  president 
of  every  corporation  formed  under  this  chapter,  to  manage  its 
affairs;  and  said  directors  and  president  shall  be  chosen  annually  by 
a  majority  of  the  votes  of  the  stockholders  voting  at  such  election, 
in  such  manner  as  may  be  prescibed  in  the  by-laws  of  the  corpora- 
tion, and  they  may  and  shall  continue  in  office  until  others  are 
elected  in  their  places.  In  the  election  of  directors  and  president 
each  stockholder  shall  be  entitled  to  one  vote  personally  or  by  proxy 
on  every  share  held  by  him  thirty  days  previous  to  any  such  election^ 
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And  it  IS  said,  as  the  result  of  these  provisions,  that;  unless 
the  purchaser  shall  organize  a  new  domestic  corporation  to 
take  the  place  of  the  old  corporation,  the  property  continues 
liable,  though  in  the  hands  of  the  purchaser,  upon  a  cause 
o(  action  asserted  against  the  old  corporation  for  the  conduct 
of  the  new  owner,  and  this  in  actions  to  which  the  purchaser 
is  not  a  party,  and  whose  knowledge  of  the  suit  and  judg- 
ment may  come  with  the  seizure  of  the  property  to  satisfy  the 
judgment.  For,  it  is  said,  "there  must  always  be  a  corpo- 
ration in  existence  liable  to  the  public  for  the  duties  and 
liabilities  assumed  by  the  grantee  for  the  privileges  conferred 
in  the  grant  of  the  franchise.*'  This  reasoning,  it  seems  to 
OS,  assumes  that  the  franchise  to  operate  the  road  did  not 
pass  by  the  sale,  unless  such  new  domestic  corporation  is 
organized.  As  we  have  seen,  the  North  Carolina  statutes 
authorize  the  conveyance  by  mortgage  of  the  property  and 
the  franchise  to  use  and  operate  it.  The  decree  of  foreclos- 
ure undertakes  to  sell,  and  the  confirmation  to  secure  the 
purchaser  in  the  use  and  enjoyment  of,  the  property.  The 
power  given  to  mortgage  the  franchise  of  the  corporation 
must  necessarily  include  the  power  to  bring  it  to  sale  with 
the  property  to  make  the  sale  effectual  as  a  means  of  trans- 
ierring  the  right  to  use  the  thing  conveyed.  New  Orleans, 
S.  F.  &  L.  R.  Co.  V.  Delamore,  114  U.  S.  501,  29  L.  Ed.  244, 
S  Sup.  Ct.  Rep.  1009. 

It  is  true  the  right  to  be  a  corporation  is  not  sold.  By  the 
statute  the  corporation  is  declared  to  be  dissolved  by  the  sale, 
and  under  other  sections  of  the  North  Carolina  Code  its 
affairs  are  to  be  wound  up.  But  the  franchise  to  operate  and 
use  the  property  has  passed  at  the  sale,  and  must  have  done 

and  vacancies  in  the  board  of  directors  shall  be  filled  in  such  manner 
as  shall  be  prescribed  by  the  by-laws  of  the  corporation.  The  inspect- 
ors of  the  first  election  of  directors  shall  be  appointed  by  the 
board  of  directors  named  in  the  articles  of  association.  No  person 
shall  be  a  director  or  president  unless  he  shall  be  a  stockholder 
owning  stock  absolutely  in  his  own  right  and  qualified  to  vote  for 
directors  at  the  election  at  which  he  shall  be  chosen;  and  at  every 
election  of  directors  the  books  and  papers  of  such  company  shall  be 
exhibited  to  the  meeting  if  a  majority  of  the  stockholders  present 
shall  require  it.  And  whenever  the  purchaser  or  purchasers  of  real 
estate,  track,  and  fixtures  of  any  railroad  corporation  which  has 
heretofore  been  sold  or  may  be  hereafter  sold  by  virtue  of  any 
mortgage  executed  by  such  corporation  or  execution  issued  upon 
any  judgment  or  decree  of  any  court  shall  acquire  title  to  the  same 
in  the  manner  prescribed  by  law,  such  purchaser  or  purchasers  may 
associate  with  him  and  them  any  number  of  persons,  and  make  and 
acknowledge  and  file  articles  of  association  as  prescribed  in  this 
chapter;  such  purchaser  or  purchasers  and  their  associates  shall 
thereupon  be  .a  new  corporation,  with  all  the  powers,  privileges, 
and  franchise,  and  be  subject  to  all  the  provisions  of  this  chapter. 

Sec.  2005.  When  any  railroad  corporation  shall  be  dissolved,  or 
its  property  sold  and  conveyed  under  any  execution,  deed  of  trust, 
mortgage,  or  other  conveyance,  the  owner  or  purchaser  shall  con- 
stitute a  new  corporation,  and  the  property,  franchise,  and  profits 
of  said  new  corporation  shall  be  taxed  as  other  like  property,  fran- 
chise, and  profits  are  rated. 
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SO  to  make  the  purchase  of  aoy  value.  This  principle,  rec- 
ogDiziug  the  distinction  between  the  mere  right  or  franchise 
to  be  a  corporation  and  the  franchise  of  maintaining  and 
operating  the  railroad,  was  distinctly  pointed  out  by  Mr.  Jus- 
tice Matthews  in  Memphis  &  L.  L.  R.  Co.  v.  Railroad  Com- 
missioners, 112  U.  S.  6x9,  28  L.  Ed.  841,    5  Sup.   Ct.    Rep. 

303 : 

''The  Iranchise  of  being  a  corporation  need  not  be  implied 

as  necessary  to  secure  to  the  mortgage  bondholders  or  the 
purchasers  at  a  foreclosure  sale,  the  substantial  rights  in- 
tended to  be  secured.  They  acquire  the  ownership  of  the 
railroad  and  the  property  incident  to  it,  and  the  franchise  of 
maintaining  and  operating  it  as  such;  and  the  corporate 
existence  is  not  essential  to  its  use  and  enjoyment.  All  the 
franchises  necessary  or  important  to  the  beneficial  use  of  the 
railroad  could  as  well  be  exercised  by  natural  persons.  The 
essential  properties  of  corporate  existence  are  quite  distinct 
from  the  franchises  of  the  corporation.  The  franchise  of 
being  a  corporation  belongs  to  the  corporators,  while  the 
powers  and  privileges  vested  in  and  to  be  exercised  by  the 
corporate  body  as  such,  are  the  franchises  of  the  corporation. 
The  latter  has  no  power  to  dispose  of  the  franchise  of  its 
members,  which  may  survive  in  the  mere  fact  of  corporate 
existence,  after  the  corporation  has  parted  with  all  its  prop- 
erty and  all  its  franchises." 

It  is  true  the  sections  of  the  North  Carolina  Code  herewith 
given  clothe  the  purchaser  with  the  right  and  privilege  of 
organizing  a  corporation  to  operate  the  purchased  property, 
but  we  find  no  requirement  that  he  shall  do  so.  The  lan- 
guage of  the  last  paragraph  of  §  1936  is  ''such  purchaser  or 
purchasers  may  associate  with  him  or  them  any  number  of 
persons,  and  make  and  acknowledge  and  file  articles  of 
association  as  prescribed  in  this  chapter;  such  purchaser  or 
purchasers  and  their  associates  shall  thereupon  be  a  new  cor- 
poration, with  all  the  powers,  privileges,  and  franchise,  and 
be  subject  to  all  the  provisions  of  this  chapter."  This  con- 
fers a  privilege,  but  does  not  prevent  the  purchaser  from 
transferring  the  property  to  a  company  already  formed  and 
authorized  to  purchase  and  operate  a  railroad.  People  v. 
Brooklyn.  F.  &  C.  I.  R.  Co.,  89  N.  Y.  7?. 

The  Southern  Railway  Company  was  authorized  by  its  char- 
ter, among  other  things,  to  purchase  or  otherwise  acquire 
the  property  of  any  railroad  company  organized  under  the 
laws  of  another  state.  We  have  been  cited  to  no  statute  of 
the  state  of  North  Carolina  forb'dding  the  purchase  of  a  rail- 
road at  foreclosure  sale  by  a  corporation  of  another  state. 
It  is  said  that  the  state  requires  a  domestic  corporation  or- 
ganized under,  and  subject  to,  its  laws  to  become  the  pur- 
chaser of  a  railroad  under  the  North  Carolina  statutes  already 
cited.  But  the  Southern  Railway  Company,  in  purchasing 
a  franchise  granted  by  the  state  of  North  Carolina,  and   un- 
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dertaking:  to  operate  a  railroad  within  the  state,  is  subject  to 
regulation  by  the  law  of  the  state.  Runyao  v.  Coster,  14 
Pet.  I22«  10  L.  Ed.  382;  American  &  Foreign  Christian 
Union  v.  Yount,  loi  U.  S.  352-354,  25  L.  Ed.  888-890.  This 
principle  is  not  qualified  because  the  right  of  removal  of 
suits  for  diverse  citizenship  still  exists,  as  was  held  in  South- 
ern R.  Co.  V.  Allison,  190  U.  S.  326,  47  L.  Ed.  1078,  23  Sup. 
Ct.  Rep.  713.  It  is  urged  that  the  supreme  court  of  North 
Carolina,  by  a  course  of  decisions  antedating  the  mortgage 
and  foreclosure,  had  established  the  rule  of  law  contended  for 
as  to  the  continuing  liability  of  a  railroad  corporation  unless 
a  domestic  corporation  is  organized  to  own  and  operate  the 
property.  We  have  examined  these  cases  and  do  not  find 
such  to  be  the  case.  The  supreme  court  of  North  Carolina 
had  held  a  lessor  liable  for  tbe  conduct  and  management  of 
the  lessee,  and  in  Pierce  v.  North  Carolina  R.  Co.,  124  N.  C. 
83,  44  L.  R.  A.  316,  32  S.  E.  399,  decided  in  March,  i899> 
that  court  said : 

"The  motion  to  dismiss  the  complaint  and  for  judgment  of 
nonsuit  appears  from  brief  of  defendants'  counsel  to  be  in- 
tended to  raise  again  the  question  whether  the  lessor  com- 
pany. The  North  Carolina  Railroad  Company,  the  defendant 
herein,  is  liable  'for  all  acts  done  by  the  lessee  in  the  opera- 
tion of  the  road,'  as  was  held  in  Logan  v.  North  Carolina  R. 
Co.,  116  N.  C.  940,  21  8.  E.  959,  but  why  the  counsel  should 
feel  ^encouraged  to  believe'  that  this  court   will  retire  from 
the  position  it  has  taken  upon  the  question,  we  are   not  ad- 
vised.    We  have  perceived  no  lack  of  'soundness  of  reason- 
ing' therein.     The  decision  in  Logan's  Case  was  made  after 
iuU  deliberation  and  with  full   appreciation  and   careful  dis- 
cussion of  the  important  principle  now  again  called  in  ques- 
tion, and  it  was  held  that  'a  railroad  company  cannot  escape 
its  responsibility  for  negligence  by  leasing  its  road  to  another 
company,  unless  its  charter  or  a  subsequent  act  of  the  legis- 
lature specially  exempts  it  from  liability  in  such  case,'  and  it 
was  made  in  an  action  to  which  the  appellant  herein   was 
the  party  raising  the  question.     The  same  proposition   had 
been  theretofore  laid  down   by   Smith,  C.  J.,  in   Ay  cock  v. 
Raleigh  &  A.  Air  Line  R.  Co.,  89  N.    C.  at   page  330,   with 
cases  there  cited,  and  Logan's  Case  upon  this  point  has  been 
expressly  cited  and  sustained  in  Tillett  v.    Norfolk  &  W.  R. 
Co.,  118  N.  C.  at  page  1043,  24  S.  E.  113;  James  v.  Western  N. 
C.  R.  Co.,  121  N.  C.  at  page  528,  46  L.  R,  A.  310,  28  S.  E.  538; 
Benton  v.  North  Carolina   R.  Co.,  122  N,  C.  1007,  30  S.    E. 
333.  and   Norton  v.   Carolina   C.  R.  Co.,  122  N.  C.  at  pages 
936,  937f  29  S.  E.  894.     In  the  last  two  cases  this  point  was 
again  held  against  the  same  corporation,  which  is  the  appel- 
lant in  this  case;  the  verdicts  were  for  considerable  sums, 
and  in  Norton's  Case  the  defendant  was  represented  by  the 
same  counsel  as  in  the  present  case." 
But  this  is  far  from  holding  that  in  the  case  of  a  sale  the 
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corporate  property  shall  remain  liable  for  the  debts  of  the- 
old  corporation  in  suits  against  it  until  a  new  domestic  cor-^ 
poration  is  organized  to  take  the  place  of  the  old  one.  The 
cases  cited  hold  the  lessor  to  a  continued  liability,  notwith- 
standing a  lease.  In  the  case  in  hand  the  property  and  fran- 
chise have  been  sold,  and  there  is  no  contractual  relation 
between  the  companies  nor  permissive  operation  of  the  road 
by  the  new  company. 

Nor  can  we  see  any  room  for  the  application  of  §  1251;  of  the 
North  Carolina  Code,  making  liens  for  judgments  for  torts 
superior  to  mortgages  of  inccirporated  companies.  In  this 
case  the  tort  was  committed  after  the  judgment  debtor  had 
parted  with  all  its  property  and  there  was  nothing  for  such 
judgment  to  operate  upon.  Jefirey  v.  Moran,  loi  U.  S.  286. 
25  L.  Ed.  786. 

Objection  is  made  to  the  right  of  the  corporation  to  main— 
tain  this  bill.  To  determine  this  question  reference  must 
be  had  to  the  attitude  of  the  parties  and  the  nature  of  the 
remedy  sought.  By  the  decree  of  the  circuit  court  all  the 
property  of  the  Western  North  Carolina  Railroad  Company 
was  ordered  to  be  sold,  and  was  conveyed  and  confirmed  to 
the  purchaser,  the  Southern  Railway  Company;  it  was  placed 
in  possession  of  the  property  and  has  operated  it  ever  since. 
The  judgments  in  controversy  were  obtained  for  acts  com- 
mitted more  than  two  years  after  th^  confirmation  of  the 
sale  and  were  rendered  about  four  years  after  the  court  adju- 
dicated a  sale  of  all  the  property  of  the  Western  North  Caro- 
lina Railroad  Company.  To  these  actions  the  Southern 
Railway  Company  was  not  a  party,  yet  it  is  sought  to  levy 
upon  and  sell  the  very  property  conveyed  to  it  by  the  decree 
of  the  Federal  court,  and  this  upon  the  theory  set  up  in  the 
answer  herein  that  the  property  is  still  liable  for  the  debts 
of  the  Western  North  Carolina  Railroad  Company  because  of 
the  failure  to  organize  a  domestic  corporation  to  take  its 
place  after  the  sale.  The  return  of  the  sheriff  shows  that  he 
has  levied  upon  all  this  property,  said  to  be  of  the  value  of 
five  miJU^ions  of  dollars,  to  pay  these  judgments  of  twenty 
thousand  dollars. 

It  is  not  claimed  that  the  Western  North  Carolina  Railroad- 
Company  acquired  the  property  by  any  new  title,  but  in  effect 
it  is  sought  to  annul  the  order  and  decree  of  the  Federa 
court  because  it  has  not  operated  to  transfer  the  title  to  the 
purchaser.  Examining  the  decree  under  which  this  property 
was  sold,  we  find  certain  provisions  which  are  important  in 
this  connection.     It  is  provided: 

''The  purchaser  or  purchasers  at  said  sale  shall,  as  part  of 
the  consideration  for  such  sale,  take  the  property  purchased 
upon  the  express  condition  that  he  or  they,  or  his  or  their 
assigns  approved  by  the  court,  will  pay  off  and  satisfy  any 
and  all  claims  filed  in  this  cause,  but  only  when  the  court 
shall  allow  such  claims   and  adjudge  the  same  to  be  prior  io 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cab,  N  S       231 

Julian  V.  Central  Trust  Co 

lien  to  the  mortgage  foreclosed  in  this  suit,  and  in  accord- 
ance with  the  order  or  orders  of  the  court  allowing  such  claims 
and  adjadging  with  respect  thereto,  and  the  purchaser  or  pur- 
chasers,   or  their  approved    assigns,   shall  be    entitled  to 
appeal  from    any  and  all  orders  or  decrees  of  the  court  in 
respect  to  snch  claims  or  any  of  them,  and  shall  have  all  the 
right  in  respect  to  snch  appeals  which  the  complainant  Cen- 
tral Trust  Company  of  New  York  would  have  in  case  such 
appeals  had  been  taken  by  it.     The  purchaser  or  purchasers 
at  said  sale  shall  also,  as  part  of  the  consideration,  in  addi- 
tion to  the  payment  of  the  sum  or  sums  bid,  take  the  property 
purchased  upon  the  express  condition  that  he  or  they,  or  his 
or  their  assigns  approved  by  the  court,  will  pay  off  and  satisfy 
all  debts  or  obligations  incurred   or  to  be  incurred   by  the' 
receivers  having  possession  of  such  property  which  have  not 
been,  or  shall  not  be  paid  by  said  receivers,  and  which  shall 
be  adjudged  by  the  court  to  be  debts  or  obligations  properly 
chargeable  against  the  property  purchased,  and  to  be  prior  or 
superior  to  the  lien  of  the  mortgage  foreclosed  in  this  suit. 
''The  court  reserves  the  right  to  retake  and  resell  said 
property  in  case  of  the  failure  or  neglect  of  purchaser  or  pur- 
chasers,  or  his  or  their  assigns    approved   by  the  court   as 
aforesaid,  to  comply  with  any  order  of  the  court  in  respect 
to  payment  of  prior    lien  claims    above  mentioned  within 
twenty  days  after  service  of  a  copy  of  such  order  upon   said 
purchaser  or  purchasers,  or  his  or  their  assigns.*' 
And  in  the  decree  affirming  the  sale  we  find : 
''Thereupon  the  court  orders  and  decrees  that  the  said  re- 
port of  the  special  master  be  spread  at  large  upon  the  record, 
and  be  in  all  things  approved,  and  the  sale  made  by  him  to 
the  said  Southern  Railway  Company,  being  all  and  singular 
the  railroad,  equipment,  property,  and  franchises  of  the  West- 
em  North  Carolina  Railroad  Company  as  described  in   and 
by  the  decree  of  foreclosure  entered  in  this  cause  on  Slay  5, 
1894,  9X  and  for  the  sum  of  five  hundred  thousand  dollars 
($500,000)  by  it  bid,  be  and  the  same  is  in  all  things  ratified, 
approved,  confirmed,  and  made  absolute,  subject,    however, 
to  all  the  mortgages,  receivers'  debts  and  preferential  claims, 
and  to  all  equities  reserved,  and  to  all  and  singular  the  condi- 
tions of  purchase  as  recited  in  said  decree,  and  the  continued 
right  of  the  court  to  adjudge  and  declare  what  receivers'  or 
corporate  debts  are  prior  in  lien  or  in  equity  to  the  lien  of 
the  mortgage  herein  foreclosed,  or  ought  to  be  paid   out  of 
such  proceeds  of    sale  in    preference  to  the  bonds    secured 
thereby.     And  this  court  expressly  reserves  for  future  adjudr- 
cation,  and  power  thereby  to   bind   the  property   sold,   all 
liens  and  claims  and  equities  specified  in,  and  reserved  by, 
the  said  final  decree  of  foreclosure  so  as  aforesaid  entered  on 

May  Sf  1894. 

"And  the  court  accepts  the  said  Southern  Railway  Com- 
pany as  the  purchaser  of  all  and  singular  the  railroad  property 
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and  franchises  sold  under  the  decree  in  this  cause,  and  holds 
it  obligated  as  such  purchaser  to  complete  and  fully  pay  its 
said  bid  and  to  comply  with  all  the  orders  of  the  court  here- 
tofore entered,  or  hereafter  from  time  to  time  to  be  entered 
by  it  obligatory  on  such  purchaser.  And  the  court  reserves 
full  power,  notwithstanding  such  conveyance  and  delivery  of 
possession,  to  retake  and  resell  the  property  this  day  con- 
firmed to  such  purchaser,  if  it  fails  or  neglects  fully  to  com- 
plete such  purchase  and  comply  with  the  orders  of  court  in 
respect  to  the  full  payment  and  performance  of  its  bid,  or  to 
pay  into  court  in  accordance  with  such  decree  of  sale  all  such 
sums  of  money  hereafter  ordered  by  the  court  to  be  paid 
into  its  registry  to  discharge  any  and  all  such  debts,  liens,  or 
claims  as  it  may  decree  ought  to  be  paid  out  qf  the  proceeds 
of  sale  in  preference  to  the  mortgage  of  the  Western  North 
Carolina  Railroad  Company  herein  foreclosed." 

It  is  obvious  that  by  this  decree  of  sale  and  confirmation  it 
was  the  intention  and  purpose  of  the  Federal  court  to  retain 
jurisdiction  over  the  cause  so  far  as  was  necessary  to  deter- 
mine all  liens  and  demands  to  be  paid  by  the  purchaser. 
It  accepted  the  purchaser  and  thereby  made  it  a  party  to  the 
suit.  Blossom  v.  Milwaukee  &  C.  R.  Co.,  i  Wall.  655,  17  L. 
Ed.  673.  The  court  reserved  the  right  to  retake  the  property 
if  necessary  to  enforce  any  lien  that  might  be  adjudged 
against  the  same.  On  the  other  hand,  the  purchaser  agreed 
to  pay  only  such  demands  as  the  circuit  court  might  declare 
and  adjudge  to  be  legally  due,  with  the  right  of  appeal  from 
such  judgment.  These  provisions  make  apparent  the  pur- 
pose of  the  court  to  retain  jurisdiction  for  the  purpose  of 
itself  settling  and  determining  all  liens  and  demands  which 
the  purchaser  should  pay  as  a  condition  of  security  in 
the  title  which  the  court  had  decreed  to  be  conveyed.  If  the 
sheriff, is  allowed  to  sell  the  very  property  conveyed  by  the 
Federal  decree,  such  action  has  the  effect  to  annul  and  set 
it  aside,  because,  in  the  view  of  the  state  court,  it  was  in- 
effectual to  pass  the  title  to  the  purchaser.  In  such  case  we 
are  of  opinion  that  a  supplemental  bill  may  be  filed  in  the 
original  suit  with  a  view  to  protecting  the  prior  jurisdiction 
of  the  Federal  court  and  to  render  effectual  its  decree.  Cen- 
tral Trust  Co.  V.  St.  Louis,  A.  &  T.  R.  Co.,  59  Fed.  385;  Fi- 
delity Ins.  Trust  &  S.  D.  Co.  v.  Norfolk  &  W.  R.  Co.,  88 
Fed.  815;  State  Trust  Co.  v.  Kansas  City,  P.  &  G.  R.  Co., 
no  Fed.  10. 

In  such  cases,  where  the  Federal  court  acts  in  aid  of  its  own 
jurisdiction  and  to  render  its  decree  effectual,  it  may,  not- 
withstanding 8  720,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p. 
581),  restrain  all  proceedings  in  a  state  court  which  would 
have  the  effect  of  defeating  or  impairing  its  jurisdiction. 
Sharon  v.  Terry,  13  Sawy.  387,  i  L.  R.  A.  572,  36  Fed.  337. 
per  Mr.  Justice  Field ;  French  v.  Hay,  22  Wall.  250,^2  L. 
Ed.   857;  Dietzsch  v.  Huidekoper,  103  U.  S.  494,  26  L.  Ed. 

497- 
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Nor  18  It  an  answer  to  say  that  these  jndgments  were  for 
causes  oi  action  arising  subsequent  to  the  conBrniation  of 
sale.  The  Federal  court  by  its  decree  reserved  the  right  to 
determine  what  liens  or  claims  should  be  charged  upon  the  title 
conveyed  by  the  court,  and  by  the  levy  and  sale  to  pay  these 
judgments  the  title  is  charged  with  other  liens,  established 
in  another  court,  in  a  proceeding  to  which  the  purchaser  was 
not  a  party.  The  Federal  court,  in  protecting  the  purchaser 
under  snch  circumstances,  was  acting  in  pursuance  of  the 
jorisdiction  acquired  when  the  foreclosure  proceedings  were 
begun. 

In  Re  Farmers'  Loan  &  T.  Co.  (original)  129  U.  S.  206-213, 
32  L.  Ed.  656,  657,  9  Sup.  Ct.  Rep.  265,  266,  Mr.  Justice 
Miller  said:  ''But  the  doctrine  that,  after  a  decree  which 
disposes  of  a  principal  subject  of  litigation  and  settles  the 
rights  of  the  parties  in  regard  to  that  matter,  there  may  sub- 
sequently arise  important  matters  requiring  the  judicial  action 
of  the  court  in  relation  to  the  same  property  and  some  of  the 
same  rights  litigated  in  the  main  suit,  making  necessary 
substantive  and  important  orders  and  decrees  in  which  the 
most  material  rights  of  the  parties  may  be  passed  upon  by 
the  court,  and  which,  when  they  partake  of  the  nature  of  final 
decisions  of  those  rights,  may  be  appealed  from,  is  welt 
established  by  the  decisions  of  this  court." 

We  think  this  case  belongs  to  the  class  instanced  by  the 
learned  justice,  and  that  the  circuit  court,  by  the  order  made, 
retained  jurisdiction  of  the  case  to  settle  all  claims  against 
the  property  and  to  determine  what  burdens  should  be  borne 
hy  the  purchaser  as  a  condition  of  holding  the  title  conveyed. 
Iq  such  cases  the  jurisdiction  of  the  court  may  be  invoked  by 
supplemental  bill  or  bill  in  the  nature  of  a  supplemental  bill, 
irrespective  of  the  citizenship  of  the  parties.  Freeman  v. 
Howe,  16  L.  Ed.  749-752,  24  How.  450-460.  The  authorities 
are  collected  in  a  note  to  §  97,  vol.  i,  of  Bates  on  Federal 
Equity  Procedure,  and  the  doctrine  thus  summarized:  "It 
would  seem  that  the  prevention  of  a  conflict  of  authority  be- 
tween the  state  and  Federal  courts,  and  the  protection  and 
preservation  of  the  jurisdiction  of  each,  free  from  encroach- 
ments by  the  other,  are  considerations  which  lie  at  the  very 
foundation  of  ancillary  jurisdiction.  A  bill  filed  to  continue 
a  former  litigation  in  the  same  court,  or  which  relates  to 
some  matter  already  partly  litigated  in  the  same  court, 
or  which  is  an  addition  to  a  former  litigation  in  the  same 
court,  by  the  same  parties  or  their  representatives 
standing  in  the  same  interest,  or  to  obtain  and  secure 
the  fruits,  benefits,  and  advantages  of  the  proceedings  and 
jadgment  in  a  former  suit  in  the  same  court  by  the  same  or 
additional  parties,  standing  in  the  same  interest,  or  to  pre- 
vent a  party  from  using  the  proceedings  and  judgment  of  the 
same  court  for  fraudulent  purposes,  or  to  restrain  a  party 
from  using  a  judgment  to  perpetrate  an  injustice,  or  obtain 
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an  inequitable  advantage  over  other  parties  to  the  former 
judgment  or  proceeding,  or  to  obtain  any  equitable  reh'ef  m 
regard  to,  or  connected  with,  or  growing  out  of,  any  judgment 
or  proceeding  at  law  rendered  in  the  same  court,  or  to  assert 
any  claim,  right,  or  title  to  property  in  the  custody  of  the 
court,  or  for  the  defense  of  any  property  rights,  or  the 
collection  of  assets  of  any  estate  being  administered  by 
the  court, — is  an  ancillary  suit.*' 

While  recognizing  the  weight  which  should  be  given  to  de- 
cisions of  the  supreme  court  of  a  state  in  construing:  its  own 
laws,  and  being  disposed  to  follow  them  and  accept  the  con- 
clusions reached  in  construing  local  statutes  in  every  case  of 
doubt,  we  are  here  dealing  with  a  right  and  title  conferred 
by  aulhority  of  the  decree  of  a  Federal  court,  which  may 
be  virtually  set  aside  and  held  for  naught  if  the  property 
awarded  can  be  taken  upon  execution  in  suits  to  which  the 
purchaser  is  not  a  party.  It  is  conceded  that  the  Federal 
right  could  be  set  up  in  the  state  court  from  which  the  execu- 
tion issued,  and,  if  denied,  the  ultimate  rights  of  the  parties 
can  be  determined  upon  writ  of  error  to  this  court.  In  the 
view  we  have  taken  of  this  case  the  Federal  court  had  not 
lost  its  jurisdiction  to  protect  the  purchaser  at  its  sale  upon 
direct  proceedings  such  as  are  now  before  us. 

We  find  no  error  in  the  judgment  of  the  Circuit  Court  of 
Appeals,  and  the  same  is  affirmed. 


YAZOO  &  M.  V.  R.  CO.  v.  SOUTHERN  RY.  CO.  IN  MISSIS- 
SIPPI. 

(Supreme   Court  of  Mississippi,  Jan.  25,  1904.) 

[36    So.    Rep.    74.] 

Railroads — Private  Corporations. — A  railroad  company  is  a  "private 

corporation,"  within  Const.  §  87,  providing  that  the  operation  of  a 
general  law  shall  not  be  suspended  for  the  benefit  of  a  private  corpo- 
ration, etc. 

Specific  Performance — Discretion  of  Court. — Where  the  contract 
is  valid,  with  no  improper  or  fraudulent  actions  on  either  side,  the 
court  has  no  discretion  as  to  enforcing  specific  performance. 

Railroads — Acquisition  of  Competing  Lines — Consolidation — Con- 
stitutionality of  Statute. — ^The  Southern  Railway  Company  is  organ- 
ized under  the  general  law  (Rev.  Code  1892,  §  3572  e<  se(j.)  forbidding 
consolidation  with  competing  roads,  and  limiting  its  existence  to  99 
years.  The  Yazoo  &  Mississippi  Valley  Railroad  Company  has  a 
perpetual  charter  under  Sheet  Acts,  838,  giving  it  various  powers  not 
obtainable  under  the  present  Constitution.  Acts  1902,  p.  141,  c.  89. 
authorizes  the  latter  corporation  to  purchase  a  competing  portion  of 
the  road  of  the  former  corporation,  and  to  operate  it,  or  tear  it  up 
and  reconstruct  and  operate  under  its  present  charter.  Held  in  contra- 
vention of  Const.  §  179,  declaring  that  the  Legislature  shall  not  pass 
any  law  for  the  benefit  of  any  existing  corporation,  except  on 
condition  that  such  corporation  shall  thereafter  hold  its  charter  and 
franchises  subject  to  the  provisions  of  the  Constitution. 

Same — Same — Special  and  Local  Laws — Constitutional  Law. — 
Rev.  Code  1892,  §  3560,  as  amended  by  Laws  1898,  pp.  95,  96,  c.  80, 
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provides  that  it  shall  be  unlawful  for  competing  railroad  companies 
operating  parallel  lines  within  20  miles  of  each  other  to  lessee  or 
porch ase  the  opposing  line  or  any  part  thereof.  Acts  1902,  p.  141, 
c.  89,  authorizes  the  Yazoo  &.  Mississippi  Valley  Railroad  Company 
to  purchase  a  portion  of  the  competing  line  of  the  Southern  Railway 
Company.  Const.  §  87,  provides  that  no  special  local  law  shall  be 
enacted  for  the  benefit  of  individuals  or  corporations  in  cases  which 
are  or  may  be  provided  for  by  general  law,  or  relief  given  by  a 
court;  nor  shall  the  operation  of  a  general  law  be  suspended  by  the 
I^eg^islature  for  the  benefit  of  any  individual  or  private  corporation. 
Section  89  provides  for  a  legislative  standing  committee  on  local 
and  private  legislation,  and  that  no  local  or  private  bill  shall  be 
passed  until  referred  to  this  committee  and  reportel  back  for  passage, 
with  reasons  thereof,  or  until  voted  for  by  a  majority  of  the  members 
elected  if  not  favorably  reported.  It  is  also  declared  that,  if  a  bill 
he  passed  in  conformity  to  the  section,  the  courts  shall  not,  because 
of  its  local  special  or  private  nature,  refuse  to  enforce  it.  Held, 
that  section  87  entirely  prohibits  the  suspension  of  the  operation  of 
a  general  law  for  the  benefit  of  a  private  corporation,  so  that 
section  89  refers  only  to  laws  mentioned  in  section  87  other  than  those 
to  suspend  the  operation  of  a  general  law  for  a  private  corporation, 
and  hence  the  Legislature  was  without  power  to  enact  Acts  1902, 
p.  141,  c.  89,  thereby  suspending  Rev.  Code  1892,  §  3560,  as  amended. 

Appeal  from  Chancery  Court,  Leflore  County;  C.  C.  Moody» 
Chancellor. 

Bill  by  the  Yazoo  &  Mississippi  Valley  Railroad  Company 
against  the  Southern  Railway  Company  in  Mississippi.  From 
a  decree  for  plaintiff,  defendant  appeals.     Reversed. 

Mayes  &  Longstreet  and  Green  &  Green,  for  appellant. 
Catchings  &  Catchings,  for  appellee. 

CALHOON,  J.  The  Southern  Railway  Company  in  Mis- 
sissippi was  chartered  since  the  Constitution  of  1890  took 
effect.  Its  railroad  runs  east  and  west  entirely  across  this 
state.  One  of  its  stations  is  Greenwood,  and  another  is  Itta 
Bena,  a  point  seven  or  eight  miles  west  of « Greenwood.  It 
owns  a  branch  railway,  running  at  right  angles  with  its  main 
line  from  Itta  Bena,  nearly  due  north,  to  Webb,  at  which 
point  the  branch  terminates;  and  it  owns  the  rights,  fran- 
chises, rights  of  way,  turnouts,  branches,  main  and  side  tracks, 
and  improvements  pertaining  to  it.  The  existence  of  this 
corporation  is  limited  to  99  years.  Const.  §  178.  Its  charter 
is  under  general  laws.  Rev.  Code  1892,  §  3572  et  seq.  Sec- 
tion 3587  forbids  consolidation  with  a  ''parallel  or  competing 
road."  Section  3588  forbids  it  ever  to  lease  ''parallel  or  com- 
peting lines."  The  Yazoo  &  Mississippi  Valley  Railroad 
Company  owns  a  line  of  railroad  starting  at  Jackson,  Miss., 
where  it  has  connection  with  trains  to  New  Orleans,  La.,  and 
running  northerly  through  nine  or  ten  counties  to  Clarksdale, 
where  it  connects  with  trains  to  Memphis,  Tenn.  In  its  course 
it  crosses  the  main  line  of  the  Southern  Railway  Company 
at  Greenwood;  and  Webb,  the  terminal  of  the  branch  road 
referred  to,  is  also  a  station  on  its  line.  Both  roads  run 
around  Swan  Lake;  the  branch  of  the  Southern  referred  to 
on  the  western,  and  the  Mississippi  Valley  on  the  eastern, 
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margiQ.  Clearly,  there  is  competition  between  the  two  com- 
panies for  the  33  miles  between  Webb,  the  terminal  point  of 
the  branch,  and  the  main  line  of  the  Southern.  It  is  not 
open  to  rational  discussion  that  as  to  this  33-mile  branch  the 
two  roads  are  both  competing  and  parallel  in  view  of  the  law. 
The  Yazoo  &  Mississippi  Valley  Railroad  Company  was  char- 
tered February  17,  1882  (Sheet  Acts,  838),  long  before  oar 
present  Constitution  was  ordained,  and  its  charter  is  per- 
petual, and  gives  it  powers  and  privileges  of  various  sorts  at 
war  with  the  present  Constitution,  and  not  enjoyed  or  ob- 
tainable by  any  railroad  company  which  has  come  into  exist- 
ence since  that  Constitution,  or  ever  will  come  into  existence 
while  it  remains  in  force.  These  two  companies  desired  to 
effect  a  sale  of  this  33-mile  branch,  by  which  the  ownership 
should  be  transferred  to  the  Yazoo  &  Mississippi  Valley. 
Both  knew  that  this  could  not  lawfully  be  done,  and  so  the 
following  legislation  was  procured: 

Chapter  89,  p.  141,  Acts  1902,  is  as  follows: 

''Section  I.  That  the  Yazoo  and  Mississippi  Valley  Rail- 
road Company  be,  and  is  hereby  authorized  and  empowered 
to  Uass  or  purchase  and  to  ntainiain  and  operate  the  tracks^ 
rights  of  way  and  otK^r  property  of  that  certain  branch  of  the 
Southern  Railway  Company  in  and  between  the  stations  of 
Itta  Bana,  in  Leflore  county,  and  of  Webbs,  in  Tallahatchie 
county,  Mississippi,  and  all  the  rights  and  franchises  to  such 
branch  appertaining,  and  the  said  Southern  Railway  Com- 
pany is  aho  hereby  empowered  to  lease  or  sell  the  same  to 
the  said  Yazoo  and  Mississippi  Valley  Railroad  Company. 

''Sec.  2.  Whenever  the  said  lease  or  purchase  shall  be 
made,  the  said  Yazoo  and  Mississippi  Valley  Railroad  Com- 
pany is  hereby  authorized  and  empowered  to  connect  its  pres^ 
ent  line  or  lines  with  the  branch  so  leased  or  purchased  at 
Black  Bayou  or  at  Glendora,  in  Tallahatchie  county ;  and 
also  said  company  is  authorized  and  empowered,  if  it  shall  so 
desire,  to  tear  up  and  abandon  all  or  any  part  of  such  branch 
lying  north  of  said  connecting  point;  and  also  if  it  shall  so 
desire,  to  tear  up  and  abandon  all  that  portion  of  the  present 
line  of  said  Yazoo  &  Mississippi  Valley  Railroad  Company 
lying  between  said  connecting  point  and  Minter  City,  and 
all  that  other  portion  of  the  present  line  of  said  Yazoo  &  Mis- 
sissippi Valley  Railroad  Company  lying  between  Phillips 
Junction  and  Mill  Bayou  Junction,  in  Leflore  county. 

"Sec.  3.  Whenever  the  said  lease  or  purchase  shall  have 
been  made,  and  the  said  parts  of  said  branch  end  of  said 
present  line  of  the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany shall  have  been  torn  up  and  abandoned,  the  said  Yazoo 
&  Mississippi  Valley  Railroad  Company  shall  within  two 
years  thereafter  construct  under  its  present  charter^  and  shall 
thereafter  maintain  and  operate  in  connection  with  its  pres- 
ent lines,  a  new  line  of  railroad  extending  from  Itta  Bena 
southward  to  a  connection  at  or  near   Belzona.     But  if  said 
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eztensioo  from  Itta  Bena  southward  is  not  finished  and  in 
full  operation  within  two  years  from  such  purchase  or  lease, 
the  power  to  purchase  or  lease  is  hereby  xescinded  and  this 
act  shall  be  of  no  effect. ' ' 

Upon  the  passage  of  this  act  the  bargain,  at  $225,000  was 
agreed  on,  conveyance  tendered,  and  the  purchase  price  de- 
manded. But  both  doubted,  manifestly,  the  constitutionality 
of  the  trade,  or  at  least  what  the  courts  might  hold  on  that 
question,  and  so  the  Southern  filed  its  bill  for  specific  per- 
formance of  the  contract  of  sale  and  purchase,  and  the  case 
is  here  from  the  sustaining  of  the  Southern's  exceptions  to 
the  answer  of  the  Yazoo  &  Mississippi  Valley,  which  answer 
sets  up  that  question. 

Divers  points  are  made  on  clauses  of  the  Constitution  and 
acts,  and  it  is  convenient  first  to  set  these  clauses  and  acts 
before  the  profession  with  the  language  of  them  which  is 
precisely  pertinent  italicized  to  catch  the  eye,  and  then  dis- 
pose of  such  as  we  decide  upon : 

Section  87  of  the  Constitution  is  as  follows: 
^'Sec.  87.  No  special  local  law  shall  be  enacted  for  the 
benefit  oi  individuals  or  corporations  in  cases  which  are  or 
can  be  provided  for  by  a  general  law^  or  where  the  relief 
sought  can  be  given  by  any  court  of  this  state;  nor  shall  the 
aPercUion  of  any  general  law  be  suspended  by  the  Legislature 
for  the  benefit  of  any  individual  or  private  corporation  or 
associaiion^  and  in  all  cases  where  a  general  law  can  be  made 
applicable,  no  special  law  shall  be  enacted." 

A  railroad  corporation  is  a  ''private  corporation"  in  the 
purview  of  the  second  clause  of  this  section. 
Section  88  of  the  Constitution  is  this: 
''Sec.  88.  The  Legislature  shall  pass  general  laws,  under 
which  loccU  and  private  interests  shall  be  provided  for  and 
protected,  and  under  which  cities  and  towns  may  be  char- 
tered and  their  charters  amended,  and  under  which  corpora- 
tions mav  be  created,  organized,  and  their  acts  of  incorporation 
altered;  and  all  such  laws  shall  be  subject  to  repeal  or 
amendment." 

Accordingly  the  Legislature  did  enact  a  general  law  perti- 
nent to  the  matter  in  hand.  It  appears  in  Rev.  Code  1892, 
§  3560,  and  the  amendment  to  it  on  pages  95  and  96,  c.  80, 
of  the  Acts  of  1898,  as  follows: 

"Section  i.  Be  it  enacted  by  the  Legislature  of  the  State 
of  Mississippi,  that  section  3560  of  the  Annotated  Code  of 
1892  be  amended  so  as  to  read  as  follows:  It  shall  be  unlaw- 
ful for  any  railroad  company  to  consolidate  with  a  parallel  or 
competing  railroad  company,  or  to  allow  its  affairs  to  be  in 
any  manner  managed,  regulated  or  controlled  by  any  such 
parallel  or  competing  railroad  company,  or  permit  its  affairs 
to  be  so  managed,  regulated  or  controlled  by  the  same  person 
or  persons  who  manage,  regulate  or  control  the  affairs  of  such 
competing  or  parallel  railroad  company  under  penalty  of  the 
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1.  It  is  contended  that  decreeing  specific  performance  is  a 
matter  of  judicial  discretion,  and  should  not  be  exercised 
in  this  case;  and  Hester  v.  Hooker,  7  S.  &  M.  768,  and  Dan- 
iel V.  Frazer,  40  Miss.  507,  are  cited  in  support  of  this  view. 
These  cases  are  not  applicable  to  that  at  bar.  We  do  not  see 
here  any  room  for  judicial  discretion  if  the  contract  of  the 
sale  was  valid,  there  being  no  question  of  fraudulent  or  im- 
proper action  on  either  side. 

2.  It  is  contended  that,  inasmuch  as  the  Yazoo  &  Missis- 
sippi Valley  had  a  charter  granted  before  the  Constitution  of 
1890,  giving   it  special  privileges,  such  as  fixing  its  own  rates 
within  fixed  limits,  perpetual  succession,  etc.,  the  sale  is  vio- 
lative of  section    178,   requiring  that  corporations    should 
be  formed  under  general  laws  only;  and  of  section  190,  whicii 
provides  that  the  exercise  of  the  right  of  eminent  domain 
shall  never  be  abridged,  and  that  the  exercise  of  the  police 
powers  of  the  state   shall  never  be  abridged,  or  construed  to 
permit  corporations  to  conduct  their  business  in  such  manner 
as  to  infringe  upon  the  rights  of  individuals;  and  section  184^ 
making  railroads  public  highways;  and  of  section    179,  for- 
bidding the  amending  of  old  charters  except  on  condition  of 
being  subject  to  the  new  Constitution. 

3.  It  is  insisted  that  the  sale  is  also  violative  of  section  17 
of  the  Constitution,  which  provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  except  on  due  com- 
pensation being  first  made  to  the  owner.  And  the  proposi- 
tion is  that  the  citizens  along  the  line  proposed  to  be  torn 
up  have  rights  arising  out  of  the  fact  that  property  values 
have  become  adjusted  to  the  convenience  of  transportation 
on  that  line,  and  improvements  have  been  made  in  reference 
to  it. 

4.  It  is  insisted  that  the  sale  is  violative  of  section  87» 
which  forbids  the  suspension  of  the  operation  of  any  general 
law  for  the  benefit  of  any  individual  or  private  corporation 
or  association ;  and  violative  of  section  88,  which  requires 
the  Legislature  to  pass  geneial  laws  under  which  local  and 
private  interests  shall  be  provided  for,  and  under  which  cor- 
porations may  be  created,  organized,  and  their  acts  of  incor- 
poration altered ;  and  violative  of  section  89,  forbidding  the 
passage  of  any  local  or  private  bill  until  it  has  been  referred 
to  a  standing  committee  on  local  and  private  legislation,  and 
reported  back  ''that  it  do  pass,"  stating  affirmatively  the  rea- 
sons therefor,  and  why  the  matter  could  not  be  accomplished 
by  general  law  or  proceeding  in  court;  and  violative  of  clause 
''r,"  §  90,  as  to  eminent  domain  and  laying  down  railroad 
tracks. 

Chapter  89,  p.  141,  Acts  1902,  attempting  to  authorize  this 
sale,  and  to  empower  the' purchaser  to  tear  up  and  abandon 
one  of  the  lines,  cannot  be  upheld  under  section  179  cf  the 
Constitution.  If  the  Yazoo  &  Mississippi  Valley  had  applied 
for  such  power,  very  clearly,  by  that    section,  it  could  not 
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have  received  it  by  ''any  general  or  special  law,  except  opon 
the  condition  that  it  thereafter  hold  its  charter  and  franchises 
sabject  to  the  provisions  of  this  Constitution."  This  is  ^hat 
the  Yazoo  &  Mississippi  Valley  Railroad  Company  desired  to 
avoid,  and  was  what  that  act  designed  to  enable  it  to  avoid. 
The  organic  law  cannot  be  violated,  or  its  true  intendment 
emasculated,  by  direction  or  indirection.  The  whole  of  sc- 
ciety  is  vitally  interested  in  the  maintenance,  in  its  full 
integrity,  of  the  Constitution  which  it  promulgated,  as  a 
whole  and  in  its  every  part,  until  amended  in  the  very  man- 
ner it  points  out. 

We  cannot  concur  with  learned  counsel  for  appellee  that 
this  bargain,  and  the  act  oi  1902,  which  seeks  to  authorize 
it,  can  be  held  to  consist  with  section  87  of  the  Constitution 
and  the  general  law  of  1898,  passed  in  pursuance  of  it.  T  he 
act  seems  to  have  been  framed  with  special  purpose  to 
avoid  any  question  arising  from  the  authorities  they  cite  in 
inserting  the  words  ''or  any  part  thereof  or  any  interest 
therein.*'  The  general  law  on  the  subject  (Rev.  Code  1892, 
§  35^)  ^&8  silent  as  to  this.  In  fact  the  law  of  1898  (page 
95,  c.  80)  amended  that  section  by  adding  the  following 
clause:  "And  it  shall  further  be  unlawful  for  competing  rail- 
road companies  operating  parallel  lines  of  road  within  twenty 
miles  of  each  other  to  lease  or  purchase,  directly  or  indirectly, 
the  opposing  line,  or  any  part  thereof  or  any  interest  therein. 
Soch  contracts,  no  matter  in  whose  name  made,  are  hereby 
prohibited  under  the  penalties  in  this  section  provided."  It 
is  very  certain  that  the  contract  in  this  record  is  in  flagrant 
disregard  of  this  general  law  which  was  passed  in  pursuance 
of  section  88  of  the  Constitution.  Section  87  of  the  section 
absolutely  prohibits  the  suspension  of  any  general  law  for  the 
benefit  of  any  private  corporation,  and  this  follows  a  prohi- 
bition of  laws  for  corporate  benefit  where  they  are  piovided 
for  by  general  law,  or  where  relief  can  be  had  from  the  courts, 
and  is  followed  by  a  prohibition  of  any  special  law  where 
a  general  one  can  be  made  so  applicable.  On  this  question 
we  adppt  the  views  of  Judge  J.  A.  P.  Campbell  in  his  opinion 
given  to  the  Legislature,  as  follows:  ''As  to  the  competence 
of  the  Legislature  to  enact  a  law  suspending  the  operation  of 
section  3560  of  the  Code  in  favor  of  a  railroad  corporation. 
That  section  3560  of  the  Code,  amended  in  1898  (chapter  80 
of  Acts  of  1898)  is  a  general  law  is  indisputable,  and  that 
railroad  corporations  are  private  corporations,  is  clear  be- 
yond dispute.  I  think  nothing  to  the  contrary  can  be  found 
in  the  books.  Section  87  of  the  Constitution  contains  this 
provision,  viz.:  'Nor  shall  the  operation  of  any  general  law 
be  suspended  by  the  Legislature  for  the  benefit  of  any  indi- 
vidual or  private  corporation  or  association.'  This  is  an 
independent,  substantive  clause  prohibiting  the  Legislature 
from  suspending  the  operation  of  a  genera]  law  for  the  ben- 
efit of  an  individual  or  private  corporation  or  association.  It 
12  R  R  R-16 
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is  in  the  section  which  prohibits  special  or  local  laws  where 
they  can  be  provided  for  by  general  law,  or  relief  be  given  by 
a  court,  and  wher^  a  general  law  can  be  made  applicable;  but 
it  distinctly  declares  that  'the  operation    of  a  general  laipv 
shall  not  be  suspended  for  the  benefit  of  any  individual  or 
private  corporation    or  association/  and  thus  specifies  the 
sort  of  special  law  prohibited  absolutely,  and  not  conditioned 
on  whether  a  general  law  can  be  applicable.     This  absolute 
and  unconditional  prohibition  of  such  a  law  is  not  affected  by 
section  89  of  the  Constitution,  and  is  not  subject  to  it.     That 
section  relates  to  local  or  private  bills,  and  does  not  embrace 
the  suspension  of  a  general  law  for  the  benefit  of  an  individ- 
ual or  private  corporation  or  association,  which  particular 
kind  of  law  is  absolutely  forbidden  by  section  87,  and  there- 
fore cannot  be  lawfully  passed  by  any  sort  of  procedure.     My 
view  is  that  section  87  declares    that  special    or  local  laws, 
such    as    the  Legislature  may  pass,  shall  not  be  enacted 
where  a    general    law    would    meet    the    case,   or    relief 
can  be  obtained  in  court;  but  a  law  to  suspend  the  operation 
of  a  general  law  for  the  benefit  of  an  individual  or  pri- 
vate corporation  or  association  is  absolutely  and  uncondi- 
tionally prohibited,  and  passing  it  in  strict  conformity  to 
section  89  would  not  make  it  valid,  because  that  section  has 
reference  to  local  and  private  bills  other  than  those  specifi- 
cally and  by  name  prohibited.     In  other  words,  the  local  or 
private  bills  meant  by  section  89  are  those  other  than  to  sus- 
pend the    operation  of  a  general   law  for  the  benefit  of  an 
individual  or  private  corporation  or  association,  for  such 
a  law  is  not  to  be  passed  at  all  in  any  way.     It  is  placed  by 
section  87  beyond  legislative  power.     Like  the  tree  of  knowl- 
edge of    good  and  evil,  it  is  forbidden  fruit.     Section  87  con- 
tains three  distinct  clauses.     The  first  is  that  'no  special  or 
local  laws  shall  be  enacted  for  the  benefit  of  individuals  or 
corporations,  in  cases  which  are  or  can  be  provided  by  a  gen- 
eral law,  and  where  the  relief  sought  can  be  given  by  any 
court  of  the  state.'    The  second  is,  'Nor  shall  the  operation 
of  any  general  law  be  suspended  by  the  Legislature  for  the 
benefit  of  any  individual  or  private  corporation  or  associa- 
tion.'   The  third  is,  'And  in  all  cases  where  a  general  law 
can  be  made  applicable  and  would  be  advantageous,  no  spe- 
cial law  shall  be  enacted.'     The  first  and  third  clauses  are 
conditional.     The  second  is  absolute  and  unconditional,  and 
positively  inhibits  the  legislation  mentioned   in  it.     Section 
89  prescribes  the  mode  of  procedure  in  reference  to  bills  men- 
tioned in  the  first  and  third  clauses  of  section  87.     A  refer- 
ence to  page  212  of    Official  Journal  of  the  Constitutional 
Convention  of  1890,  where  section  87,  as  reported  by  the  com- 
mittee, as  section  49  of  its  report,  will  be  found,  will  remove 
all  doubt  of  the  correctness    of  my  analysis    of  it.     It  was 
adopted  by  the  convention  as  reported.     My  opinion  is  that 
any  act  of  the  Legislature  to  suspend  the  operation  of  a  general 
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law  for  the  benefit  of  any  iadividaal  or  private  corporation 
or  association  will  be  void,  as  beine  directly  in  the  face  of  the 
Constitation.  The  last  clause  of  section  89  prohibits  the 
courts  from  annulling  an  act  of  the  Legislature  passed  in 
conformity  to  that  section  (other  than  certain  excepted  cases) 
because  of  its  local,  special,  or  private  nature,  but  there  is  no 
restriction  on  the  courts  as  to  an  act  to  suspend  the  operation 
of  a  general  law  for  the  benefit  of  an  individual  or  private 
corporation  or  association.  That  is  left  to  condemnation 
becaase  of  its  unconditional  prohibition  by  the  second  clause 
of  section  87. " 

We  are  not  impressed  that  there  is  conclusive  force  in  the 
argument  so  well  presented  that,  because  it  was  always  pro- 
nounced by  text-writers  unwise  legislation  to  suspend  the 
operation  of  general  laws  for  private  advantage,  before  the 
Constitution  of  1890,  and  under  Constitutions  not  containing 
specific  prohibitions  of  it,  therefore  long  custom  is  an  argu- 
ment of  interpretation  in  favor  of  legislation  of  that  sort. 
The  fact  that  it  distinctly  appears  in  the  present  Constitution, 
and  especially  in  the  connection  in  which  it  appears,  is  con- 
clusive on  the  courts.  The  concluding  clause  of  section  89 
can,  by  no  fair  rule  of  construction,  be  held  to  modify  the 
express  prohibition  of  section  87,  or  the  class  embraced  in 
section  90.     The  acts  of  every  session  illustrate  this. 

From  the  consideration  of  the  Constitution  as  a  whole  and 
the  particular  sections  discussed,  the  evils  existing  and  sought 
to  be  corrected,  and  committing  ourselves  to  nothing  except 
as  herein  decided,  we  are  thoroughly  satisfied  to  reverse  the 
decree  below  and  enter  one  here  dismissing  the  bill  at  appel- 
lee's costs  in  both  courts. 

Reversed,  and  bill  dismissed  here,  with  costs  as  stated. 


EARHART  v.  COWLES. 

(Supreme  Court  of  Iowa,  Jan.  16,  1004.) 

[97  N.  W.   Rep.   1085.] 

Easement— Railroads— Right  of  Way— Right  to  Discharge  Water.^ 

A  grant  of  a  right  of  wa^  to  a  railroad  for  its  track  does  not  carry, 
as  incident  thereto,  any  right  on  the  part  of  the  railroad  to  discharge 
onto  the  land  surface  waters  collected  by  it  from  drainage. 

As  to  the  liability  of  railroad  company  for  discharging  water  on 
adjoining  property,  see  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  842; 
Yazoo,  etc.,  R.  Co.  v.  Darden  (Miss.),  7  R.  R.  R.  488,  30  Am.  &  Eng. 
R.  Cas.,  N.  S.,  488  (damages  for  injuries  to  crops  caused  by  water 
collected  during  construction  of  road);  Chorman  v.  Queen  Anne's 
R.  Co.  (Del.),  7  R.  R.  R.  923,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  923 
(liability  of  railroad  casting  surface  water  on  adjacent  property); 
Avery  v,  Vermont  Electric  Co.  (Vt.),  7  R.  R.  R.  876,  30  Am,  &  Eng. 
R.  Cas.,  N.  S.,  876;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Steele  (Tex.),  6  R. 
R.  R.  492,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  492  (liability  for  injury  to 
land  by  reason  of  insufficient  culvert);  Southern  Ry.  Co.  v.  Plott 
(Ala.),  1  R.  R.  R.  439,  24  Am.  &  Eng.  R.  Cas.,  ^f.  S.,  439   (care 
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Appeal  from  District  Court,  Adams  County;  H.  M.Towner, 
Judge. 

Action  at  law  to  recover  money  paid  to  the  defendant  as 
a  part  of  the  purchase  price  of  land.  There  was  a  directed 
verdict  far  the  plaintiff,  and  the  defendant  appeals.    Affirmed. 

W.  O.  Mitchell  and  Stuart  &  Stuart,  for  appellant. 
De  Lano  &  Meredith,  for  appellee. 

SHERWIN,  J.  The  parties  hereto  entered  into  a  written 
contract  whereby  the  defendant  agreed  to  sell  and  convey  to 
the  plaintiff,  by  warranty  deed,  a  certain  farm  owned  by 
him,  and  agreed  to  furnish  an  abstract  showing  perfect  title 
in  him.  The  conveyance  was  to  be  subject  only  to  the  right 
uf  way  of  a  railroad  across  the  farm,  taking  therefrom    six 

required  in   construction  of  bridge  to   prevent  injury  to  land   from 
overflow);  Missouri  Pac.  Ry.  Co.  v.  Hemingrway  (Neb.),  1  R.  R.   R. 
435,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  435  (duty  to  construct  roadbed 
so  as  not  to  cause  overflow);  Chicago,  etc.,  R.  Co.  v.  Shaw  (Ncb.)» 
1  R.  R.  R.  428,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  428  (Habilitv  for  injury 
to  adjoining  property  by  discharging  accumulation  of  surface  water) ; 
Priest  V,   Boston   &  M.   R.   R.    (N.   H.),  2   R.   R.   R.   654,  25  Am.    & 
Eng.  R.  Cas.,  N.  S.,  554  (liability  for  overflow  of  culvert  caused  by 
construction  of  side  track  depended  upon  whether  use  for  side  track 
was  reasonable  use  of  land);   Parker  v.   Norfolk   &  C.   R.   Co.    (N. 
Car.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  844  (diversion  of  surface  water>; 
Kansas  City,  etc.,  R.  Co.  v.  Williams   (Ind.  Ter.),  19  Am.   &  Eng. 
R.  Cas.,  N.  S.,  361  (duty  as  to  location  of  culverts  to  prevent  flood- 
ing land  of  lower  owner);  New  York,  etc.,  R.  Co.  v.  Jones  (Md.), 
23  Am.  &  Eng.  R.  Cas.,  N.  S.,  528   (effect  of  consent  of  owners  of 
intermediate  lands  on  liability  for  overflowing  lower  land);  Kansas 
City,  etc.,  R.  Co.  v.  Williams  (Ind.  Ter.),  19  Am.  &  Eng.  R.  Cas., 
N.    S.,   361    (extraordinary   floods   need    not   be    provided   against   in 
constructing  road   for  the   protection   of   landowners);    Baltzeger   v. 
Carolina  Midland  Ry.  Co.  (S.  Car.),  14  Am.  &  Eng.  R.  Cas.,  N.  S., 
845  (liability  for  accumulation  of);  Lion  v.  Baltimore  City  Pass.  Ry. 
Co.  (Md.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  538  (liability  for  causing 
overflow  of   surface  water  in   constructing   street   railway);    Kansas 
City,  etc.,  R.  Co.  v.  Williams  (Ind.  Ten),  19  Am.  &  Eng.  R.  Cas.„ 
N.  S.,  361  (liability  for  damage  caused  by  plaintiflF's  refusal  to  allow 
ditch  to  be  dug  on  lower  land);   New  York,  etc.,  R.  Co.  v.  Jones 
(Md.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  628  (liabilit;y  for  discharging 
water  on  lower  land  in  draining  right  of  way);  Chicago,  etc.,  R.  Co. 
V.  Andreesen  (Neb.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  536  (liability  for 
overflow    caused   by    insufficient   culvert   obstructing   natural   water- 
courses); Louisville  &  N.  R.  Co.  v.  Brinton  (Ky.),  19  Am.  &  Eng. 
R.  Cas.,  N.  S.,  153   (liability  of  railroad  for  flooding  land  of  lower 
4)roprietor) ;  Smith  v.  Louisville  &  N.  R.  Co.  (Ky.),  19  Am.  &  Eng. 
R.  Cas.,  N.  S.,  157   (liability  of  railroad  for  flooding  land  of  upper 
proprietor  by   obstructing   surface   water);    Lion   v.    Baltimore    City 
Pass.  Ry.  Co.  (Md.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  538  (liability  of 
street    railway    for    injury    to    property    caused    by    overflow    of    its 
vaults  constructed  to  carry  off  surface  water);  Walker  v.  New  Mex- 
ico &  S.  P.  R.  Co.  (N.  Mex.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  83» 
(obstruction  of  surface  water,  liability);  Sweeney  i».  Montana  Cent. 
Ry.  Co.  (Mont.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  540  (plaintiffs  duty 
to  diminish  damage  caused  by  diverting  watercourses);    Harrellson 
V.  Kansas  City  &  A.  R.  Co.   (Mo.),  16  Am.  &  Eng.  R.  Cas.,  N.  S., 
848   (rights  of  upper  and  lower  proprietors  where  watercourse  has 
been  obstructed). 
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acres.      In  addition  to  this  right  of  way,  however,  the  owner 
of  the  land  had  granted  the  railroad  company  the  perpetual 
right  to  discharge  thereon  all  surface  water  collected  from 
local  drainage,   and  had  warranted  to  defend  the  company 
in   the  fuU  enjoyment  of    such    easement.     The  appellant 
makes  no  claim  that  the  right  of  way  of  a  railroad  over  land  is 
not  an   incumbrance,  nor  does  he  claim  that  knowledge  of 
such  right  of  way  would  bar  a  claim  for  damages  for  a  breach 
of  a  covenant  against  incumbrances.     But  he  does  claim  that, 
because  the  plaintiff  knew  that  the  railroad  company   was 
collecting  and  discharging    water  upon  said  land,  he  was 
estopped  from  complaining  thereof.     We  may  not   perfectly 
understand  his  contentions,  but  he  seems  to  argue  that  the 
discharge  of  the  water  upon  the  land  was  a  right  incident  to 
the  right  of  way  originally  granted,  and  that  the  water  grant 
was  in  effect  useless.     But  it  can  hardly  be  said  that,  because 
a  railroad  company  has  been  granted  a  right  of  way  (or  its 
track,  it  has  also  the  right  to  collect  surface  water,  which  but 
ior  its  use  of  the  land  would  spread  over  a  large  area,  and  by 
drainage  ditches  conduct  it  in  large  volumes  upon  the  land 
of  any  one  oi  whom  it  may  have  secured  such  right  of  way. 
Neither  the  railroad  company  nor  the  landowner  thought  the 
water  right  was  inherent  in  the  right  of  way  grant;  else  the 
company  would  not  have  paid  a  large  sum  in  settlement  of 
claims  for  damage  for  flowing  the  land,  and  for  the  perpetual 
right  to  do  so.     The  conclusion  which  we  reach  is  not  in  con- 
flict with  the  rule  announced  in  Slocumb  v.  C,  B.  &  Q.   R. 
Co.,  57  Iowa,  ^75,  ii  N.  W.  641.     There  the  conveyance  was 
made  subject  to  the  right  of  way  which   had   been   obtained 
by  a  parol  agreement  whereby  the  right  of  way  extended   3$ 
feet  on  each  side  of  the  center  of  the  track,  and  it  was  held 
that  the  reservation,   the  statute,  and   the  occupancy  of  the 
company   put  the  plaintifi  upon   inquiry  as  to  the  width   of 
the  right  of  way.     Surely  nothing  in  the  right  of  way  deed 
in  this  case,  or  in  the  use  of  the  premises  thereunder,  wotild 
indicate  that  the  company  had  the  right   to  forever  flood  the 
land  in  question,  as  an  incident  to  the  right  of  way.     That 
the  right  to  flow  this  land  created   an  easement   and   incum- 
brance upon  it,  independent  of  an  entirety  distinct  from  the 
grant  of  the  right  of  way,   cannot  be  seriously    questioned; 
and,  indeed,  the  first  part  of  the  proposition  is  not,  as  we 
understand  the  appellant's  argument.     2  Tifiany,  Real  Prop- 
erty, 905;  Tiedeman,  Real  Property,  §  597;  10  A.  &  E.  Law 
(2d  Ed.)  398;  Cook  v.  C,  B.  &  Q.  R.  Co.,  40  Iowa,  451.    The 
plaintiff's  knowledge  of  this  incumbrance  would   not   affect 
his  right  to  recover.     Gerald  v.    Elley,  45  Iowa,  322;  Yancey 
V.  Tatlock,  93  Iowa,  386,  61  N.  W.  997- 
The  judgment  is  right,  and  it  is  affirmed. 
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[99  N.  W.  Rep.  408.] 

Appeal. — Where,  in  ejectment,  plaintiff  claimed  under  foreclosure, 
an  objection  to  the  master's  deed,  based  on  the  reason  that  the  files 
and  records  of  the  proceedings  in  foreclosure  and  the  order  confirm- 
ing sale  were  not  introduced,  not  raised  below,  cannot  be  first  raised 
on  appeal. 

Ejectment— -Title— Evidence.— In  ejectment  defendant  introduced 
in  evidence  a  deed  to  himself  containing  a  recital  to  the  effect  that 
the  land  in  dispute  was  owned  by  a  third  person  named.  Plaintifif 
'showed  a  chain  of  title  from  the  third  person.  Held,  that  the  recital 
in  defendant's  deed  constituted  some  evidence  showing  plaintiff's 
title. 

Railroad  Mortgage — ^After-Acquired  Property.* — ^A  mortgage  by  a 
railroad  company,  covering  after-acquired  property,  is  valid  and 
enforceable  as  against  the  after-acquired  property. 

Same — Same. — A  mortgage  by  a  railroad  company)  covering  its 
present  and  after-acquired  property,  described  the  property  as  the 
company's  railroad,  located  and  constructed  and  to  be  constructed, 
and  all  lands  and  depot  grounds,  purchased  or  to  be  purchased,  and 
all  property  acquired  under  the  authority  of  its  franchises  now  in 
possession  or  thereafter  to  be  acquired,  and  including  all  the  appurte- 
nances and  appendages  of  the  railroad  and  the  property  of  the 
company.  Held  that,  as  against  a  stranger,  the  mortgage  included 
an  after-acquired  city  lot  adjacent  to  the  company's  main  line,  and 
adapted  to  use  ip  its  business,  and  hence  the  deed  on  foreclosure  of 
the  mortgage,  describing  the  property  in  substantially  the  language 
of  the  mortgage,  conveyed  the  lot. 

Limitation  of  Actions. — Delay  by  a  grantee  in  a  deed  on  fore- 
closure of  a  mortgage  to  bring  suit  for  the  land  alleged  to  be 
granted  by  the  deed  for  a  period  less  than  the  statute  of  limitations 
does  not  defeat  his  title. 

Corporations — Holding  Real  Estate — Constitutional  Limitation — 
Right  to  Question. — Const,  art.  15,  §  12,  prohibiting  any  corporation 
from  holding  real  estate  for  a  longer  period  than  10  years,  except 
such  real  estate  as  shall  be  actually  occupied  by  it  in  the  exercise  of 
its  franchise,  can  be  enforced  only  at  the  instance  of  the  public,  and 
does  not  authorize  a  mere  squatter  on  real  estate  to  assert  the  lapse 
of  title  against  a  corporation. 

Error  to  Circuit  Court,  Berrien  County;  Orville  W.  Cool- 
idj?e,  Judge. 

Ejectment  by  the  Pere  Marquette  Railroad  Company 
against  Edmond  A.  Graham  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.     Reversed. 

Frederick  W.  Stevens  (Victor  M.  Gore,  of  counsel),  for  ap- 
pellant. 
Lawrence  C.  Fyfe  and  Marshall  L.  Howell,  for    appellees. 

*See  notes  appended  to  Central  Trust  Co.  of  New  York  v.  Chatta- 
noogo,  R.  &  C.  R.  Co.  (C.  C.  A.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  869,  17 
Am.  &  Eng.  R.  Cas.,  N.  S.,  548;  note  appended  to  Terre  Haute  &  I. 
R.  Co.  V.  Harrison  (C.  C.  A),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  272; 
Central  Trust  Co.  v,  Washington  Co.  R.  Co.  (Me.),  8  R.  R.  R.  883, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  883;  St.  Joseph,  etc.,  Ry.  Co.  v.  Smith 

iMo.),  5  R.  R.  R.  562,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  562;  Contracting 
c  Building  Co.  v.  Continental  Trust  Co.  (C.  C.  A.),  21  Am.  & 
Eng.  R.  Cas.,  N.  S.,  487;  Hinchman  v.  Point  Defiance  R.  Co.  (Wash.), 
4  Am.  &  Eng.  R.  Cas.,  N.  S.,  265. 
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MONTGOMERY,  J.  This  is  an  action  of  ejectment  to 
recover  the  south  two-thirds  of  lot  451  of  the  city  of  St. 
Joseph,  being  ''the  premises  now  occupied  by  the  Riverside 
House,  so  called,"  which  premises  are  situated  at  the  south- 
erly end  of  plaintiff's  railroad  bridge  across  the  St.  Joseph 
river,  and  contiguous  to  its  main  line  track.  At  the  con- 
clasion  of  plaintiff's  case  the  circuit  judge  directed  a  verdict 
for  defendants,  and  plaintiff  brings  error. 

There  was  a  conflict  in  the  testimony  upon  two  points,  the 
first  being  whether  the  property  in  question  was  really  a  part 
of  the  south  two-thirds  of  lot  451,  and  the  other  whether 
defendants  had  acquired  title  by  adverse  possession.  The 
record  distinctly  states  that  these  two  questions  were  open 
qaestions  under  the  testimony,  and,  in  so  far  as  the  defend- 
ants' brief  attempts  to  treat  them  otherwise,  we  are  not  war- 
ranted in  adopting  their  conclusions.  The  plaintiff  derived 
its  title  through  a  mortgage  given  by  the  Chicago  &  Michi- 
gan Lake  Shore  Railroad  Company  to  James  F.  Joy  and 
Henry  P.  Baldwin,  as  trustees,  a  master's  deed  given  under 
foreclosure  thereof,  and  by  mesne  conveyances  from  the  pur- 
chaser under  the  foreclosure.  The  circuit  judge  directed  the 
verdict  on  grounds  stated  as  follows:  ''In  this  case  I  have 
thought  it  over  carefully,  and  I  simply  decide  this  case  on 
one  point,  and  that  is,  the  master's  deed,  under  the  circum- 
stances, did  not  pass  title  to  this  specific  property,  the  River- 
side Hotel.  Now,  in  this  case  it  appears  the  defendant 
Graham  got  a  deed  of  this  Riverside  Hotel,  and  that  he  has 
occupied  it  for  fourteen  years  and  over.  Now,  the  mortgage 
given  by  the  railroad  company  does  not  describe  any  specific 
property,  and,  not  having  taken  possession  or  done  any  act 
within  ten  years  after  the  making  of  the  mortgage  or  the 
making  of  the  master's  deed,  the  plaintiff  has  no  title  to  this 
land."  Defendants  now  contend  that  plaintiff  failed  to  show 
a  valid  foreclosure  for  the  reason  that  the  files  and  records 
of  the  proceedings  in  chancery  were  not  introduced,  nor  was 
the  order  confirming  sale  introduced.  The  objection  to  the 
introduction  of  the  master's  deed  did  not  disclose  a  purpose 
to  raise  any  such  question,  nor  does  it  appear  that  the  circuit 
judge  considered  this  question,  or  that  the  point  was  in  any 
other  manner  made  below.  If  it  be  urged,  however,  that  the 
plaintiff  was  bound  to  show  title  before  it  could  ask  the  judg- 
ment of  the  court  in  its  favor,  it  may  be  answered  that  the 
defendant  Graham  introduced  a  deed  to  himself  containing 
the  following  recital  having  reference  to  the  lot  in  question 
among  others:  "The  south  two-thirds  of  said  above  named 
lots  being  owned  by  Chicago  &  West  Michigan  Railway  Com- 
pany, which  owns  all  in  excess  of  two  hundred  feet  in  depth, 
and  which  owns  also  the  right  of  said  railway  company  to  use 
the  track  and  maintain  the  same  through  a  portion  of  said 
lots  to  the  docks  and  along  docks  as  now  used  and  operated, 
without  rent  or  charge."    As  plaintiff  showed  a  chain  of  title 
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from  the  Cbicago  &  West  Michigan  Railway  Company,  this 
recital,  taken  in  connection  with  the  conveyance  to  the  plain- 
tiff, constitutes  some  evidence  of    title  in  it.    While  sach 
recitals  between  a  party  to  the  record  and  a  stranger  work 
no  estoppel,  it  is  some  evidence  of  the  facts  recited.     24  Am* 
&  Eng.  Enc.  Law   (2d  Ed.)  p.   61;  Merrifield  v.  Parritt,    11 
Cash.  590,  598.     The  plaintiff's  case,  then,  was  not  wholly 
barrea  of  evidence  of  title,  and  the  defendants  are  not    in 
position  to  insist  that  the  questions  upon  which  the  case  was 
determined  below  are  not  open  for  consideration  here.    Apart 
from  the  question  of  the  regularity  of  foreclosure  proceedings, 
which  need  not  be  considered,  it  is  only  necessary  to  state 
thit  the  mortgage  given  by  the  railroad  company  undertook 
to  mortgage  its  property  then    owned  and  to  be  thereafter 
acquired  in  language  following:    ''AH  the  following  present 
aod  in  the  future  to  be  acquired    property  of  said  railroad 
company,  and  all  the  right,   title,  interest  and  equity  of  re- 
demptioQ  therein;  that  is  to  say:  All  the  railroad  of  the  said 
party  of  the  first  part  located  and  constructed,  and    to  be 
iDcated  and  constructed,  extending  from  the  point  at  New 
Buffalo  where  the  Chicago  &  Michigan  Lake  Shore  Railroad 
intersects  the  Michigan  Central  Railroad,  to  Manistee,  in  the 
county  of  Manistee,  and  state  of  Michigan,  and  including  the 
termini  of  said  road  and  the  land  occupied  thereby,  and  also 
including  the  right  of  way  for  said  railroad,  the  roadbed,  su- 
perstructure, iron,  ties,  supplies,  chairs,  bolts,  nuts,   splices, 
all  lands  and  depot  grounds,  station  houses  and  depots,  via- 
ducts, bridges,  timbers,  materials,  and  property,   purchased 
or  to  be  purchased,  for  the  construction  or  equipment  of  said 
road;  all  engines,  tenders,  cars,  machinery,  and  all  kinds  of 
rolling  stock,  whether  now  owned  or  to  be  purchased  by  said 
party  of  the  first  part  in  the  future;  and  all  franchises,  rights, 
and  privileges  of  said  party  of  the  first  part,  and  all  property 
acquired  by  virtue  of  and  under  authority  thereof  now  in  pos- 
session or  hereafter  to  be  acquired,  including  all  machine 
shops,  tools,  implements,  and  personal  property  used  therein 
or  upon  or  along  the  line  of  said  railroad  or  at  its  stations, 
or  any  of  them,  wherever  situated;  and   including  all  the 
appurtenances  and  appendages  of  said  railroad  and  the  prop- 
erty of  said  company,  and  all  the  net  revenues,  income,  and 
profits  of  the  said  party  of  the  first  part,  which  may  have  been 
or    shall  hereafter  be  derived    from  said  railroad    and  prop- 
erty."    It  appears  that  the  land  in  question  had  been  con- 
veyed to  the  mortgaging  railroad  company  some  two  years 
prior  to  foreclosure,  and  the  deed  given  by  the  master  on 
foreclosure  described  the  following  property:    ''All  and  sin- 
gular the  railroad  of  the  Chicago  &  Michigan  Lake    Shore 
Railroad,  which    extends  from  the  point  at  New   Buffalo, 
county  of  Berrien  and  state  of  Michigan,  where  the  Chicago 
&  Michigan  Lake  Shore  Railroad  intersects  with  the  Michigan 
Central  Railroad,  to  Montague,  in  the  county  of  Muskegon, 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S       249 

Pere  Marquette  R.  Co.  v.  Graham 

and  thence  by  way  of  Feotwater,  in  the  county  of  Oceana» 
to  Manistee*  in  the  county  of  Manistee  and  state  of  Michigan. 
[Here  follows  a  like  description  of  the  branches.]  Including 
all  the  termini  of  said  railroad  and  branches,  and  all  the 
present  and  future  to  be  acquired  property  of  the  said  railroad 
company,  and  all  its  right,  title,  and  interest  and  equity  of 
redemption  therein,  and  all  of  the  said  railroad,  and  all  of  the 
land  occapied  by  the  same,  and  including  the  right  of  way 
for  said  railroad,  the  roadbed,  superstructure,  iron,  ties,  sup- 
plies, chairs,  bolts,  nuts,  splices,  all  lands  and  depot  grounds, 
station  bouses  and  depots,  viaducts,  timbers,  materials,  and 
property,  purchased  or  to  be  purchased,  for  the  construction 
or  equipment  of  said  railroad;  all  engines,  tenders,  cars,  and 
machinery,  and  all  kinds  of  rolling  stock,  whether  now  owned 
or  to  be  purchased  by  said  railroad  company  for  use  on  said 
roads;  and  all  the  franchises,  rights,  and  privileges  of  said 
railroad  company,  and  all  property  acquired  by  virtue  and 
authority  thereof,  now  in  possession  or  hereafter  to  be  ac- 
quired, including  all  machine  shops,  tools,  implements  and 
personal  property  used  therein  or  upon  or  along  the  line 
of  said  railroad,  or  at  its  stations,  or  any  of  them,  wherever 
situated,  and  including  all  the  appurtenances  and  appendages 
of  said  railroad  and  the  property  of  said  company,  and  all 
the  net  revenues,  income,  and  profits  of  the  said  railroad 
company  which  may  have  been  or  shall  be  derived  from  said 
railroad  and  property  connected  therewith;  together  with  all 
and  singular  the  rights,  titles,  members,  privileges,  heredita- 
ments, and  appurtenances  to  the  same  belonging  or  in  any- 
wise appertaining.     To  have  and  to  hold,"  etc. 

It  is  well  settl^  that  after-acqaired  property  may  be  made 
the  subject  of  a  railroad  mortgage.  It  is  very  common  in 
practice,  and  such  mortgages  have  been  universally  sustained. 
Railway  Company  v.  Cowdry,  ii  Wall.  459,  20  L.  Ed.  199; 
Thompson  v.  Railway  Company,  132  U.  S.  68,  10  Sup.  Ct. 
29,  33  L.  Ed.  256.  Defendants'  counsel  contend  that  the 
clauses  above  quoted  are  not  broad  enough  to  cover  this  prop- 
erty in  question.  We  do  not  see  how  the  language  could 
have  been  much  more  clear  than  that  employed  in  this  instru- 
ment. We  do  not  overlook  the  analysis  oi  language  made 
in  the  brief  of  counsel  for  defendants,  but  we  think  too  nar- 
row a  construction  is  placed  upon  some  of  the  language 
employed.  That  the  purpose  of  this  broad  language  was  to 
include  all  the  after-acquired  property  which  the  railroad 
coQipany  should  see  fit  to  acquire,  having  any  relation  to  the 
basiuess  of  the  corporation,  is,  we  think,  perfectly  manifest. 
That  this  property,  being  adjacent  to  the  main  line  of  the 
company,  was  adapted  to  use  in  its  business,  is,  we  think, 
also  manifest. 

It  is  contended  that  the  decree  and  the  master's  deed  should 
have  more  specifically  described  the  property.  The  master's 
deed  follows  with  sufficient  accuracy  the  terms  of  the  mort- 
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gage.  It  does  not  appear  that  any  question  arises  under  the 
recording  laws,  or  that  any  one  has  been  misled  by  the  gen- 
eral  description  employed.  The  question  would  appear  to 
be  whether,  as  between  the  mortgaging  railway  company 
and  the  purchaser,  the  title  to  this  property  passed.  We 
are  unable  to  state  what  appears  of  record  in  the  foreclosure 
proceedings.  It  is  not  made  to  appear  that  the  railroad 
company  objected  to  the  method  of  foreclosure,  or  to  the  form 
of  the  decree.  Nor  does  it  appear  that  they  raise  the  ques- 
tion as  to  whether  the  mortgage  covered  the  property  here 
in  controversy.  It  would  be  a  wide  stretch  to  say  that  thi^ 
decree,  if  one  was  made  conforming  to  the  recitals  in  the 
master's  deed,  is  absolutely  void,  and  should  be  so  held  in  a 
collateral  attack  by  a  stranger  to  the  proceeding.  The 
land  in  question  being  apparently  conveyed  by  this  mortgage 
and  master's  deed,  we  fail  to  see  the  significance  of  the 
lo-years  delay.  As  before  stated,  the  question  as  to  whether 
the  statute  of  limitations  had  run  was  a  question  of  fact  upon 
the  evidence.  Delay  to  bring  suit  for  a  less  period  than  the 
statute  of  limitations  would  not  defeat  the  plaintiff's  title. 
If  the  question  be  deemed  an  open  one  as  to  whether  this 
land  was  adapted  to  use  by  the  railroad  company  in  connec- 
tion with  its  road,  there  was  enough  in  the  record  to  justify 
the  submission  of  that  question  to  the  jury,  even  if  the  delay 
to  take  possession  of  it  for  lo  years  should  be  deemed  evi- 
dence bearing  upon  the  question.  It  is  true  there  is  a  con- 
stitutional provision  of  this  state  that  a  corporation  shall  not 
hold  real  estate  for  a  longer  period  than  lo  years,  except 
such  real  estate  as  shall  be  actually  occupied  by  such  corpora- 
tion in  the  exercise  of  its  franchises.  Const,  art.  iSi  §  12. 
But  it  is  well  settled  that  this  constitutional  provision  does 
not  give  the  right  to  a  mere  squatter  upon  real  estate  to  as- 
sert the  lapse  of  title  against  the  corporation,  but  that  this 
provision  can  be  enforced  only  at  the  instance  of  the  public. 
Thompson  on  Corporations,  vol.  5,  §  579$,  and  cases  cited. 
The  circuit  judge  appears  not  to  have  rested  his  determina- 
tion upon  this  ground,  but,  as  we  infer,  treated  the  failure 
of  the  railroad  company  to  take  possession  of  the  land  within 
ID  years  as  conclusive  evidence  that  there  was  no  intention 
to  use  it  for  construction  or  equipment,  and  concluded  from 
this  that  it  was  not  within  the  terms  of  the  mortgage.  This 
conclusion,  we  think,  is  faulty  in  that  it  makes  the  subse- 
quent course  pursued  by  the  railway  company  determine  the 
question  of  what  was  intended  by  the  mortgage  itself  and  this 
conclusively. 
The  judgment  will  be  reversed,  and  a  new  trial  ordered. 

HOOKER,  J.,  took  no  part.    The  other  Justices  concurred. 
GRANT,  J.,  absent,  sick,  took  no  part. 
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CLEVELAND,  C,  C.  &  ST.  L.  RY.  CO.  v.  OHIO  POSTAL  TELE- 
GRAPH CABLE  CO.  ct  al. 

(Supreme   Court   of   Ohio,    May   19,   1903.) 

[67  N.  E.  Rep.  890.] 


Tel^raph  Company — Condemnation  of  Railroad  Right  of  Way.* — 

In  a  proceeding  instituted  in  the  probate  court  by  a  magnetic  tele* 
graph  company,  under  the  provisions  of  sections  3456  to  3459,  inclu- 
sive. Rev.  St  1892,  for  the  purpose  of  appropriating  to  its  use  a  part 
of  the  right  of  way  of  a  railroad  company  organized  under  the  laws 
of  Ohio,  it  is  necessary  and  jurisdictional  for  that  court  to  hear  and 
determine,  and  so  enter  of  record,  that  the  easement  sought  to  be 
appropriated  by  such  telegraph  company  will  not  in  any  material 
degree  interfere  with  the  practical  uses  to  which  the  railroad  company 
is  authorized  to  put  such  right  of  way.  The  burden  of  proof  to 
establish  that  fact  is  upon  the  telegraph  company,  and,  until  the 
court  has  so  determined,  it  is  without  jurisdiction  to  order  an  appro- 
priation, and  impanel  a  jury  for  the  assessment  of  compensation  to 
the  railroad  company. 

Same-— Same— i>ainage8.f — ^When  the  necessary  preliminary  facts 
are  found  as  prescribed  by  the  statute,  and  the  case  proceeds  to  an 
inquiry  as  to  the  compensation  due  the  railroad  companv,  the  measure 
of  compensation  is  the  amount  of  decrease  in  the  value  of  the  use 
of  the  right  of  way  for  railroad  purposes  which  will  result  from  the 
easement  appropriated  and  used  by  the  telegraph  company. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Ctawford  County. 

Action  by  the  Ohio  Postal  Telegraph  Cable  Company  and 
others  against  the'  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  Judgment  for  plaintiffs,  and  defendant 
brings  error.     Reversed. 

On  August  30,  1899,  the  defendant  in  error  the  Ohio  Postal 
Telegraph  Cable  Company  filed  in  the  probate  court  of 
Crawford  county  its  petition  against  the  plaintiff  in  error  and 
the  holders  of  certain  trust  deeds  securing  certain  bonded 
indebtedness  owing  by  the  railway  company,  the  purpose  and 
prayer  of  which  petition  were  to  obtain  by  appropriation  the 
right  of  the  Ohio  Postal  Telegraph  Cable  Company  to  enter 
upon  and  occupy,  for  the  erection  and  operation  oi  its  tele- 
graph line,  5  feet  of  the  right  of  way  of  the  plaintiff  in  error, 
irom  the  city  of  Cleveland,  Ohio,  to  the  state  line  at  Union 
City;  the  5  feet  to  be  of  the  outer  and  southerly   part  of  said 

*As  to  the  right  to  condemn  a  railroad  right  of  way  for  a  telegraph 
line,  see  foot-note  appended  to  Atchison,  etc.,  Ry.  Co.  v.  Kansas 
City,  etc.,  Ry.  Co.  (Kan.),  8  R.  R.  R.  894,  31  Am.  &  Eng.  R.  Cas.,  N. 
S.,  S94,  where  all  the  preceding  authorities  in  this  series  are  collected. 

fAs  to  the  measure  of  damages  where  a  railroad  right  of  way  is 
condemned  for  a  telegraph  line,  see  Postal  Tel.  Cable  Co.  of  Mon- 
tana V.  Oregon  Short  Line  R.  Co.  (Mont.),  3  R.  R.  R.  432,  26  Am.  & 
Eng.  R.  Cas.,  N.  S.,  432  (nominal  damages);  note,  18  Am.  &  Eng.  R. 
Cas.,  N.  S.,  372;  Mobile  &  O.  R.  Co.  v.  Postal  Tel.  Cable  Co.  (Miss.), 
18  Am.  &  Eng.  R.  Cas.,  N.  S.,  364;  Postal  Tel.  Cable  Co.  of  Utah  r. 
Oregon  S.  L.  R.  Co.  (Utah),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  273; 
Mobile  &  O.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  (Ala.),  13  Am.  &  Eng. 
R.  Cas.,  N.  S.,  423. 
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right  of  way.  The  right  to  make  the  appropriation  is  as- 
serted under  the  provisions  of  sections  3456  to  3459^  inclusive. 
Rev.  St.  1892.  The  plaintiff  in  that  proceeding  in  the  pro- 
bate court  alleged  its  corporate  capacity  under  the  laws  of 
Ohio,  and  that  the  railway  company  owns  a  right  of  way  for 
railroad  purposes,  about  100  feet  in  width  from  Cleveland 
to  Union  City,  and  that  the  petitioner  needed  a  line  of  tele- 
graphic communication  between  these  cities  and  beyond,  and 
that  the  most  direct,  safe,  and  practicable  route  for  the  con- 
struction of  its  line  is  on  and  along  the  right  of  way  of  said 
railway  company,  and  that  the  board  of  directors  of  the  tele- 
graph cable  company  had  duly  adopted  a  resolution  declaring 
it  to  be  necessary  to  appropriate  the  right  to  use  5  feet  of 
the  southerly  side  of  the  right  of  way,  and  that  it  had  been 
unable  to  agree  with  the  railway  company  as  to  the  compen- 
sation to  be  paid.  The  petition  further  details  the  character 
of  poles  to  be  erected,  the  wires  to  be  strung,  and  other  fix- 
tures which  the  telegraph  cable  company  would  place  on  the 
strip  so  to  be  appropriated;  also  ''that  the  erection  of  the 
line  of  telegraph  upon  the  right  of  way  will  not  in  any  mate- 
rial degree  interfere  with  the  practical  or  usual  and  ordinary 
uses  to  which  said  railway  company  is  authorized  to  put 
such  right  of  way."  The  petition  was  afterwards  amended 
to  claim  the  right  of  appropriation  from  a  point  one-half  mile 
west  of  Berea  Station,  in  Cuyahoga  county,  on  the  southerly 
side  of  the  right  of  way,  to  Shelby  Station,  in  Richland 
county,  thence  across  the  right  of  way  to  the  northerly  side 
thereof,  and  to  continue  on  the  northerly  5  feet  of  the  right  of 
way  to  Union  City,  on  the  state  line.  After  service  had  been 
duly  made,  the  railway  company  filed  an  answer,  upon  which 
the  preliminary  hearing  was  had  in  the  probate  court.  ^  The 
answer  is  a  general  denial  of  each  and  every  allegation  in  the 
petition  and  the  amendments  made  thereto. 

It  is  stated  in  briefs  of  counsel  that  on  the  hearing  the 
Ohio  Postal  Telegraph  Cable  Company  introduced  as  part  of 
its  evidence  the  charter  issued  to  it  by  the  state  of  Ohio,  the 
organization  of  the  company  thereunder,  election  of  officers, 
and  certain  proceedings  of  its  board  of  directors  declaring  the 
necessity  for  appropriating  the  portion  of  the  right  of  way, 
and  that  thereupon  the  railway  company  sought  to  defeat  the 
right  of  the  telegraph  cable  company  to  institute  the  pro- 
ceedings by  showing  that  there  had  been  no  payments  made 
upon  any  of  its  capital  stock,  without  which  it  could  transact 
no  business.  This  latter  point  seems  to  have  failed,  no 
doubt  because  it  is  immaterial;  and,  after  hearing  the  evi- 
dence offered,  the  probate  court  made  the  following  findings 
and  order:    ''Tuesday,  January  16,  1900.     This  cause  having 

been  continued  from  the day  of  November,  A.  D.  1899, 

being  the  day  theretofore  fixed  by  the  court  for  the  hearing 
of  this  cause,  until  the  27th  day  of  November,  A.  D.  1899, 
upon  said  last-named  date  came  the  plaintiff  by  its  attorneys, 
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and  also  the  defendant  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  by  its   attorneys,  and  this  caase 
came  on  for  bearing  upon  the  petition  of  the  plaintiff  filed 
herein,  and  the  answer  of  said  defendant  railway  company, 
all  of  the  defendants  having  been  duly  and  legally  served 
with  process  or  by  pablication  herein,  and  upon  the  ques- 
tions of  the  existence  of  the  corporation,  its  right  to  make 
the  appropriation,  its  inability  to  agree  with  the  owners  of  the 
pioperty,   and    the    necessity    for  the  appropriation,   and 
the  same  was  heard  upon  the  evidence  offered  by  the  parties, 
and  was  argued  by  counsel,  and  the  court,  not  being  fully 
advised  in  the  premises,  took  the  same  under  advisement ; 
and  now,  on  this  i6th  day  of  January,  A.  D.  1900,  the  court, 
being  fully  advised  in  the  premises,  do  find  that  the  plaintiff 
is  a  corporation,  and  has  a  legal  right  to  make  the  appropri- 
ation of  the  property  described  in  the  petition,  as  prayed  for; 
that  the    plaintiff  is  unable  to  agree  with  the  owners  of  the 
property  as  to  the  amount  of  compensation  to  be  paid  there- 
for; and  that  there  is  a  necessity  for  such  appropriation  as 
prayed  for  in  the  petition;  and  the  court,  proceeding  as  di- 
rected by  statute,   orders  and  directs  that  a  jury   be  drawn 
as  required  by  law,  returnable  at  a  time  to  be  hereafter  fixed 
by  the  court.     To  all  of  which  findings  of  the  court  the  de- 
fendants   at  the  time  excepted.     Charles  Kinninger,  Pro- 
bate Judge."    The  railway  company  filed  a  motion  for  a 
new   trial  March  3,  1900.     This  motion  was  overruled  en 
March  22,  isxx:>>  and  a  bill  of  exceptions  as  to  the  proceedings 
on  preliminary  hearing  was  allowed  for  the  railway  com- 
pany April  23,  1900.     After  making  the  findings  and  order 
of  January  16,  1900,  the  probate  court  ordered  a  jury  to  assess 
to  the  railway  company  compensation  on  account  of  the  ap- 
propriation.    A  jury  was  drawn  and  impaneled,  and  the  case 
heard.     A  verdict  of  $6,750  was  returned   by  the  jury  and 
confirmed  by  the  court.     The  motion  for  new  trial  filed  by 
the  telegraph  cable  company  was  overruled.     One  of  the 
{(rounds  of  the  motion  was  that  the  verdict  was  excessive. 
Error  was  prosecuted  in  the  court  of  common  pleas  by  the 
postal  telegraph  cable  company  to  reverse  the  probate  court 
and  obtain  a  new  trial.      The  court  of  common  pleas  found 
error,  and  reversed  the  judgment  of  the  probate  court,  and 
set  aside  said  verdict,  but  retained  the  case  for  trial   in  the 
court  of  common  pleas  as  to  the  question  of  compensation. 
Trial  was  had  to  a  jury  in  that  court,  and  a  verdict  for  $500 
compensation  returned   March  25,  1901,  which  verdict  was 
confirmed  on  March  30,  1901.     During  the  trial,  exceptions 
were  taken  to  the  exclusion  of  evidence  offered  by  the  rail- 
way company,  and  also  exceptions  to  the  charge  of  the  court, 
and  for  refusing  to  charge  as  requested.     Error  is  prosecuted 
in  this  court  by  the  railway  company  to  reverse  the  judgments 
of  the  lower  courts. 
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E.  A.  Foote,  John  T.  Dye,  and  H.  D.  Estabrook,  for  plain«- 
tifi  in  error. 

Henry  &  Robert  Newbegin  and  Frank  L.  Loesch,  for  de- 
fendants in  error. 

PRICE,  J.  (after  stating  the  facts).     The  controversy  be- 
tween the  parties  to  this  case  opened  in  the  probate  court 
of  Crawford  county  in  August,  1899,  and  it  has  been  carried 
on  with  unremitting  vigor  through  that  and  the  interveoins: 
courts,  and  its  various  phases  have  been   elaborately  pre- 
sented to  this  court  in  briefs.     Some  of  the  arguments  and  a 
large  amount  of  statistical  and  historical  matter  found  in  the 
almost  unlimited  brief  for  plaintiff  in  error  are  wholly  super- 
fluous, and  were  asked  to  pass  upon   numerous  questions 
which  counsel  discuss  therein,  many  of  which  are  no  longer 
material,  and  tend  only  to  obscure,  if  not  to  lose  sight  of,  the 
necessary    vital    points  found  in  the  record.     Sifting  the 
wheat  from  the  chaSof  the  case,  the  subject  of  our  labor  may 
be  divided  into  two  branches:    (i)  The  proceedings  had  on 
the  petition  of  the  Ohio  Postal  Telegraph  Cable  Company 
against  the  railway  company   in  the  probate  court  for  the 
purpose  of  appropriation  to  its  use  of  part  of  its  rieht  of  way, 
and  which  is  called  the  ^'preliminary  hearing;"  (2)  the  ques- 
tions arising  on  the  trial  before  the  jury  for  the  assessment 
of  compensation  to  the  railway  company. 

I.  It  is  forcibly  pressed  upon  our  attention  by  counsel  for 
defendant  in  error  that,  by  reason  of  the  neglect  of  plaintiff 
in  error,  the  proceedings  at  the  preliminary  hearing  are  not 
before  us,  because  its  motion  for  a  new  trial  was  not  filed 
within  the  statutory  time  in  such  cases,  and  that  the  bill  of 
exceptions  purporting  to  contain  the  preliminary  proceed- 
ings was  not  prepared  and  allowed  within  the  time  prescribed 
by  statute.  And  we  are  cited  to  the  record  of  the  court  of 
common  pleas,  where  we  find  that,  for  the  above  reasons, 
that  court  struck  from  the  files  the  bill  of  exceptions,  and 
dismissed  the  petition  in  error  filed  therewith  by  the  railway 
company.  And  we  further  find  that  the  circuit  court  affirmed 
the  court  of  common  pleas  in  so  doing.  This  is  complained 
of  in  this  court  as  erroneous,  in  case  No.  7,778,  between  the 
same  parties,  and  which  is  a  close  companion  of  this  case, 
and,  as  such,  will  be  decided  presently.  57  N.  E.  — .  How- 
ever, we  do  not  regard  that  controversy  as  very  important 
now,  and  we  may  and  do  ignore  the  bill  of  exceptions,  as 
being  properly  stricken  from  the  case;  and  yet  we  have  re- 
maining in  the  record  a  vital  question  as  to  the  jurisdiction 
acquired  by  the  probate  court,  and  this  is  exhibited  in  the 
certified  transcript  of  that  court,  which  was  a  necessary 
part  of  the  record  in  each  of  the  reviewing  courts,  and  also 
of  the  record  in  this  court.  This  is  properly  so,  in  order  that 
we  may  have  a  continuous  chain  of  the  controversy  from  its 
inception  in  August,  1899,  down  to  the  last  verdict  and  judg- 
ment of  the  trial  court,  in  March,  1901. 
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An  issue  was  made  ap  between  the  defendant  in  error  and 
the  railway  company,  when  the  latter  denied  each  and  every 
allegation   of  the  petition  asking  the  appropriation.    The 
petition  was  more  than  the  ordinary  petition  to  appropriate 
the  property  of  another,  and  it  was  so  necessarily,  because 
the  statute  under  which  the  petitioner  was  proceeding  re- 
quired averments  of  fact  not  usual  or  required  in  other  cases 
of  appropriation.     After  fully  describing  what  ground  it  de- 
sired to  use,  and  what  it  expected  to  place  and  erect  on  the 
premises  desired,  and  other  facts  to  give  the  court  jurisdic- 
tion to  hear  the  case,  it  is  alleged:    ^'Plaintiff  says  that  the 
erection  of  said  telegraph  line  upon  said  right  of  way  of  said 
railway  company  will  not  in  any  material  degree    interfere 
with  the  practical  or  usual  and  ordinary   uses  to  which  said 
railway  company  is  authorized  to  put  such  right  of  way,  but 
that  if  this  honorable  court,   nevertheless,  shall  be  satisfied 
that  the  construction  of  said  line  in  any  place  will  interfere 
in  any  material  degree  with  such  use  of  the  right  of  way  by 
the  defendant  railway  company,  this  plaintiff  hereby  offers 
and  stands  ready  at  all  times  to  construct  and  erect  the  line 
at  such  other  places  and  in  such  manner  as  this  honorable 
coart  shall  direct  and  require."    This  language,  as  a  part  of 
the  petition,  would  naturally  occur  to  the  pleader  on  the  read- 
ing of  the  statute  under  which  the  telegraph  cable  company 
was  proceeding.     The  act  authorizing  the  steps  taken  by 
defendant  in  error  was  passed  March  31,  1865  (62  Ohio  Laws, 
p.  72),  and,  so  far  as  we  know  judicially,  has  had  a  silent  and 
harmless  existence  until  it  was  invoked  in  this  case.     By  sec- 
tion 3456,  Rev.  St.  1892,  a  magnetic  telegraph  company  may 
enter  upon  any  land,  whether  owned  by  an  individual  or  cor- 
poration, for  the  purpose  of  a  preliminary  survey  and  exami- 
nation, with  a  view  to  locating  and  erecting  its  lines,   and 
that  it  ''may  appropriate  so  much  thereof  as  may  be  deemed 
necessary  for  the  erection  and  maintenance  of  its  telegraph 
poles,  piers,  abutments,  wires,  and  other  necessary  fixtures, 
and  {or  stations,  and  the  right-of-way  over  such  lands  and 
adjacent  lands  sufBcient  to  enable  it  to  construct  and  repair 
its  lines."    The  next  section  (3457)  limits  the  right  of  occu- 
pation by  the  telegraph  company,  so  that  it  may  not  interfere 
with  buildings  and  inclosures  belonging  to  the  landowner. 
It  is  provided  in  section  3458:    ''When  lands  sought  to  be 
appropriated  for  lines  of  magnetic  telegraph,  are  held   by  a 
corporation  incorporated  under  any  law  of  this  state,  whether 
held  by  purchase,  or  in  virtue  of  any  appropriation  author- 
ized by  its  charter  or  by  any  law  of  this  state,  the  right  of 
the  company  to  appropriate  such  lands  shall  be  limited  to 
such  use  of  the  same  as  shall  not  in   any  material    degree  in- 
terfere with  the  practical  uses  to  which  the  company  is 
authorized  to  put  such  lands  under  its  charter.     *    *    **' 
Because  of  this  express  limitation  on  the  right  to  appro- 
priate the  lands  of  an  Ohio  corporation,  it  was  incumbent 
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upon  tbe  telegraph  cable  company  to  plead  in  its  petition  a 
proposed  condition  which  would   be  within  the  statatory 
limitation,  and  it  so  pleads,  as  we  have  quoted  from    that 
petition.     Therefore,  when  the  railway  company  denied,  as 
it  did,  each  and  every  allegation  in  the  petition,  the   aver- 
ment quoted  was  put  in  issue,  and  the  burden  of  proof  was 
upon  the  petitioner  to  satisfy  tbe  probate  court  of  the  troth 
of  that,  as  well  as  other  jurisdictional  averments.     It  is  not 
difficult  to  see  how  important  the  inquiry  would  be  on  this 
subject  of  probable  conflicting  uses.     In  this  case  the  prop- 
erty to  be  used  is    the  right  of  way  of  a  railroad  company 
holding  an    Ohio  charter,   as  the  petition    avers,   and  it  de- 
volved upon  the  petitioner  to  satisfy  the  probate  court  that 
the  use  and  occupancy  it  desired  would  not  ^'in  any  material 
degree  interfere  with  the  practical  uses  to  which  the  codq- 
pany  is  authorized  to  put  such  lands  under  its  charter." 
This  recognizes  the  well-settled  rule  that  property  devoted 
to  one  use  cannot  be  subjected  to  another  use  unless  it  be 
consistent  with  the  first.     The  briefs  of  counsel  are  silent  on 
this  subject,  and  we  cannot  find  in  them  any  statement  tend- 
ing to  show  whether  or  not  any  evidence  was  introduced  on 
the  preliminary  hearing  touching  this  question;  and,  unless 
we  look  into  the  forbidden  bill  of  exceptions,  we  cannot  know 
with  absolute  certainty.     But  we  have  a  right  to  assume  that 
no  such  testimony  was  offered  or  received,  because  the  record 
of  the  probate  court  is  entirely  silent  and  contains  no  finding 
upon  the  subject,  and  in  this  we  think  that  record  is  fatally 
defective.  ^^^ 

Section  3459.  Rev.  St.  1892,  provides  that  ^'the  right^  of 
such  company  to  use  lands  held  by  a  railroad  company,  for 
the  permanent  structures  of  said  telegraph,  shall  be  limited 
to  the  land  which  lies  within  five  feet  of  the  outer  limits  of 
the  right-of-way  of  the  railroad  company,  where  it  is  prac- 
ticable to  erect  the  line  within  those  limits;  when  the  com- 
pany seeks  to  appropriate  lands  that  lie  beyond  those  limits, 
its  petition  must  set  forth  the  fact?,  showing  that  it  is  im- 
practicable to  exect  such  line  within  said  limits.  *  *  * 
The  probate  court  shall  in  all  instances  determine,  if  it  be 
controverted  by  the  railroad  company,  whether  tbe  erection 
of  the  line  at  the  place  or  places  designated,  will  in  any  mate- 
rial degree,  interfere  with  the  practical  uses  to  which  such 
railroad  company  is  authorized  to  put  such  lands,  and  if  the 
court  is  satisfied  that  it  will  so  interfere,  it  shall  reject  tbe 
petition,  or  require  the  structure  to  be  erected  at  such  other 
place  or  places,  as  the  court  shall  direct.  *  *  *"  In  the 
case  at  bar  the  telegraph  company  desired  to  appropriate 
to  its  use  the  outer  five  feet  of  the  right  of  way  of  the  rail- 
road company,  and  it  alleged  that  such  use  would  not  inter- 
fere in  any  material  degree  with  the  practical  uses  of  the 
right  of  way  by  the  railroad  company.  This  was  contro- 
verted by  tbe  latter  company  by  answer  in  the  probate  court. 
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On  the  controversy,  the  above  statutes  make  it  the  duty  of 
that  court  to  determine,  as  a  jurisdictional  fact,  whether  or 
not  the  desired  nse  and  occupancy  will  interfere  in  any  mate- 
rial degree  with  the  practical  uses  the  railroad  company  has 
a  right  to  make  of  its  right  of  way.  The  court  had  no  dis- 
cretion on  the  subject,  because  the  statute  is  mandatory.  It  is 
a  wise  provision,  and  is  intended  to  ascertain,  to  somA  ex- 
tent, at  least,  in  advance  of  calling  of  a  jury  to  assess  com- 
pensation, whether  the  desired  use  will  be  compatible  with 
the  rights  of  the  railroad  company.  How  does  the  record 
stand  on  this  point?  As  seen  from  the  entry  copied  in  the 
statement  of  this  case,  the  probate  court  made  no  finding  on 
the  issue  joined  as  to  the  conflicting  use.  The  findings  are 
such  only  as  are  made  in  the  ordinary  case  for  the  appropti- 
ation  of  property,  as  follows:  ''Now,  on  this  i6th  day  of 
January,  A.  D.  1900,  the  court,  being  fully  advised  in  the 
premises,  do  find  that  the  plaintifl  is  a  corporation,  and  has 
a  legal  right  to  make  the  appropriation  of  the  property  de- 
scribed in  the  petition  as  prayed  for;  that  the  plaintiff  is 
unable  to  agree  with  the  owners  of  the  property  as  to  the 
amount  of  compensation  to  be  paid  therefor;  and  that  there 
18  a  necessity  for  such  appropriation,  as  prayed  for  in  the 
petition;  and  the  court,  proceeding  as  directed  by  statute, 
orders  and  directs  that  a  jury  be  drawn,"  etc.  These  findings 
are  such  as  are  contemplated  by  section  6420,  Rev.  St.  1892, 
which  is  a  part  of  the  general  act  for  appropriation  of  prop- 
erty. But  the  telegraph  company,  in  order  to  avail  itself  of 
that  act,  to  enter  upon  and  appropriate  the  use  of  a  part  of 
a  right  of  way  from  another  corporation,  must  bring  itself 
within  the  provisions  of  the  law  which  authorize  such  a  pro- 
ceeding, and  plead  and  prove  the  additional  jurisdictional  fact 
upon  which  the  court  can  authorize  the  appropriation.  The 
facts  were  pleaded,  but  no  hearing  was  had  upon  them,  as  we 
assume,  for  the  court  did  not  pass  upon  them.  We  regard 
the  finding  required  in  section  3459>  supra,  as  essentially 
jurisdictional,  and  that  it  would  be  the  chief  stone  in  the 
foundation  upon  which  the  telegraph  company  must  base  its 
right  to  institute  and  conduct  the  inquiry  as  to  compensation 
to  the  owner;  and  where  this  chief  stone,  prescribed  by  stat- 
ute to  be  laid  at  the  preliminary  hearing  is  absent,  the  super- 
structure will  not  withstand  attack,  especially  when  made  in 
a  direct  proceeding.  Adopting  the  above  course  of  reason- 
ing, we  are  of  opinion  that  the  probate  court  did  not  obtain 
iuiisdiction  to  order  the  appropriation  and  make  the  order 
of  an  inquiry  of  compensation  before  a  jury.  If  the  petitioner 
made  no  proof  under  section  3458,  Rev.  St.  1892,  the  peti- 
tion should  have  been  rejected. 

2.  What  we  have  said  under  the  first  branch  of  the  case 
might  well  terminate  our  labor;  but,  as  the  reversal  will  take 
the  case  back  to  the  probate  court  for  a  new  preliminary 
hearing  on  the  petition  and  answer,  it  is  best  to  dispose  of 
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the  grave  contention  concerning  the  true  measore  of  dam«- 
ages  to  be  adopted  for  the  guidance  of  the  jury,  if  the  case 
should  reach  that  stage,  and  require,  as  it  would,  an  inquiry 
and  assessment  of  compensation.     The  record  of  the  trial  on 
this  subject  in  the  lower  court  discloses  many  vain  efforts 
on  the  part  of  the  railroad  company  to  introduce  some  evi- 
dence of  the  threatened  invasion  of  its  rights,  and  its  inju- 
rious consequences.     It  succeeded  in  qualifying  some  of  its 
witnesses  to  give  testimony  as  to  the  value  of  its  right  of  way 
with  and  without  the  incumbrance  of  the    telegraph  coid- 
pany,  but  they  were  not  allowed  to  state  what  the  di£ference 
in  value  would  be.     Various  other  forms  of  inquiry  were 
resorted  to  in  order  to  reach  the  measure  of  compensation, 
but  none  were  satisfactory  to  the  court,  and  in  the  end  there 
was  no  evidence  admitted  upon  which  the  jury  couid  pass. 
Therefore  the  verdict  of  the  jury  was  rendered   practically 
without  any  evidence,   except  it  be  the  charge  of  the  court. 
Some  of  the  evidence  ofiered  was  properly  excluded,  but,  in 
all  the  rulings  of  the  court  upon  the  constant  controversies 
over  the  introduction  of  testimony^the  court  was  content  with 
sustaining  objections,  and  at  no  time  did  it  undertake  to  lay 
down  any  rule  by  which  counsel  might  be  guided.     And  after 
the  close  of  all  vain  efforts,  the  court,  after  reading  the  peti- 
tion and  answer,  gave  the  following  and  only  charge:    'The 
court  charges  you  that  the  damages  sustained  by  the  raikoad 
company  by  such  use  of  said  five-foot  strip  by  the  plaintiff, 
the  telegraph  company,  can  only  be  nominal  damages.    Nom- 
inal damages    in  this  case  may  be  anywhere  from  $ioo  to 
$500.     Your  verdict  will  be  for  the  defendant  for  such  dam- 
ages as  you  find  it  has  sustained,  within  the  above  limits." 
The  jury  took  the  suggestion  of  the  court,  and  returned  a 
verdict  for  $500.     In  our  judgment,  the  instruction  is  not  the 
law  of  the  case,  nor  is  it  even  a  faithful  remembrance  of  the 
meaning  of  ^'nominal  damages."     It  is  said  that  the  trial 
court  obtained  the  above  standard  of  compensation  from  the 
following  and    similar  cases  cited  in   brief  of  defendant   in 
error:    Mobile    &    Ohio  R.   Co.   v.   Postal  Tel.   Cable    Co. 
(Tenn.),  46  S.  W.  571,  41  L*  R-  A.  403;  case  between  same 
parties,  before  Supreme  Court  of  Alabama,  24  South.   408; 
Postal  Tel.  Cable  Co.  of  Idaho  v.  Oregon  Short  Line  R,  Co. 
(C.  C.)    104  Fed.  623;  case  between  same  parties  (C.  C.  A.) 
Ill  Fed.  842 ;  Postal  Tel.  Cable  Co.  of  Utah  v.  Oregon  Short 
Line  R.  Co.  (Utah)  65  Pac.  735 ;  St.  L.  &  C.  R.   Co.  v.  Pos- 
tal Tel.  Co.,  173   lU.  508,  51  N.  E.  382;  C.  B.  &  Q.  R.    Co. 
V.  Chicago,  166  U.  S.  226,  17  Sup.  Ct.    581,  41  L.    Ed.   979. 
We  have  examined  those  cases,  and  the  facts  upon  which 
they  stand,  and  the  rule  held   in  most  of  them   is  entirely 
different  from  the  instruction  given  by  the  trial  court  in  this 
case.     True,  in  two  of  the  cases  the  judges  deciding  them 
use  the  term ''nominal  damages"  as  the  standard  of  recovery, 
but  it  was  a  conclusion  from  the  facts  of  the  case  in  hand,  and 
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Qot  as  a  rale  of  law  to  govern  io  other  cases.     The  two  cases 
referred  to  are  Mobile  &  Ohio    R.  Co.  v.  Postal  Tel.  Cable 
Co.  (Teno.)  46  S.  W.  571,  41   L.  R.  A.  403;  same  parties,  24 
South.  408.    Bat  they  qaote  aod  approve  the  rale  adopted 
in  the  other  cases»  which  we  will  briefly  notice.     In   Postal 
Tel.  Cable  Co.  of  Idaho  v.  Oregon  Short  Line  R.  Co.  (C.  C.) 
104  Fed.   623,   sapra,    Beatty,  District  Jadge,  held :    '^The 
compensation  which  a  telegraph  company  is  reqaired  to  pay 
for  the  right  to  construct  and  maintain  its  line  apon   the 
right  of  way  of  a  railroad  company  is  the  amoant  of  decrease 
in  the  valae  of  the  ase  of  sach  right  of  way  for  railroad  par- 
poses  which  will  result."    That  case  went  to  the  Circuit 
Court  of  Appeals,  where  it  was  affirmed,  and  is  found  in  in 
Fed.  842,  supra.     Other  questions  than  compensation  were 
involved,  on  which  the  District  Court  was  affirmed,  and  the 
Court  of  Appeals    would  not  reverse  alone  because  it  was 
claimed  the  amount  of  compensation  was  inadequate;  that 
qaestion  being  peculiarly  one  for  the  trial  court,  rather  than 
a  court  of  error.     In  Postal  Tel.  Cable  Co.  of  Utah  v.  Ore- 
gon Short  Line  R.  Co.  (Utah)  6$  Pac.  735,  supra,  the  court 
fonad  as  a  fact  that  the  part  of  right  of  way  sought  to  be 
condemned  by  the  telegraph  company  was  idle  property,  and 
not  then  used  for  any  purpose  by  the  railroad  company,  and 
hence  the  opinion  as  to  nominal  damages.     In   St.  Louis  & 
Cairo  R.  Co.  v.  The  Postal  Tel.  Co.,  173  111.  508,  51   N.  E. 
382,  supra,  the  court  favored  the  rule  as  stated  in  Syl.  13: 
'The  measare  of  damages  where  a  telegraph  company  con- 
demns a  right  of  way  for  its  use  along  and  upon  a  railroad 
right  of  way  is  the  value  of  the  land  actually  taken   for  plac- 
ing the  poles,  and  the  extent  to  which  the  value  of  the  use 
of  the  portions  between  the  poles  and  under  the  wires,   for 
railroad  purposes,  is  diminished  by  their  use  by  the  telegraph 
company."    In  C.,  B.  &  0.  R.  Co.   v.  Chicago,   supra,   the 
city  of  Chicago  instituted  proceedings  to  open  and  extend 
one  of  its  public  streets  over  the  tracks  of  the  railroad,  and 
one  of  the  controversies  was  over  the  measare  of  compensa- 
tion and   damages.     The  case  reached  the   Supreme  Court 
of  the  United  States,  as  found  in  166  U.  S.  266,  17  Sup.  Ct. 
S8i,  41  L.  Ed.  979.     In  the  consideration  of    the  amount  of 
compensation  allowed  to  the  railroad  company  in  the  state 
coorts,  the  Supreme  Court  of  the  United  States  decided  that 
it  coald  not  examine  the  evidence  to  determine  whether  the 
verdict   was  inadequate  or  not,    inasmuch  as  its  review  was 
confined  to  fundamental  questions  of  law.     As  to  the  lawful 
measure  of  compensation  on  the  facts  of  that  case,  the  court 
held  the  following  proposition:    ''In  a  proceeding  in  a  state 
coart  in  Illinois  to  ascertain  the  compensation  due  a  railroad 
company,   arising  from  the  opening  of  a  street    across  its 
tracks — the  land,  as  such,  not  being  taken,  and  the  railroad 
Qot  being  interfered  with  only  so  far  as  the  right  to  its  ex- 
closive  enjoyment  for  purposes  of  railroad  tracks  was  dimin- 
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ished  in  value  by  subjecting  the  land  within  the  crossio^  to 
public  use  as  a  street— the  measure  of  compensation  is  the 
amount  of  decrease  in  the  value  of  its  use  for  railroad  pur- 
poses caused  by  its  use  for  purposes  of  a  street;  the  use  for 
the  purposes  of  a  street  being  exercised  jointly  with  the  com- 
pany for  railroad  purposes.''  Other  cases  cited  for  defendant 
in  error  are  not  materially  different,  and  we  will  not  review 
them.  Enough  is  seen  in  all  of  them  to  determine  that  the 
competent  evidence  of  the  injury  and  inconvenience  to  be 
incurred  by  creating  the  second  easement  are  to  be  the  basis 
of  just  compensation,  and,  unless  the  facts  show  that  no  sub- 
stantial damage  will  be  sustained  by  the  railroad  company, 
the  court  is  not  warranted  in  charging  the  jury  that  merely 
nominal  damages  can  be  recovered. 

The  petition  for  the  appropriation  in  this  case  detailed  the 
size,  height,  and  character  of  poles  to  be  erected  on  the  right 
of  way,  or  the  five-foot  strip  thereof,  and  the  other  fixtures 
to  be  placed  along  the  line.     Full  inquiry  was  competent  at 
the  trial  for  compensation  to  develop  what  the  real  situation 
would  be  when   the  telegraph  company  would  have  its  line 
completed  and  in  operation.     The  width  and  character  of  the 
right  of  way  of  the  railroad  along  the  entire  line  to  be  so 
incumbered  is  also  competent,  so  that  the  jury  might  have 
as  fully  as  possible  what  the  new  use  by  the  telegraph  com- 
pany will  be.     Of  course,  it  will  not  and  cannot  appropriate 
in  fee  simple  any  part  of  such  right  of  way,  nor  abridge  the 
right  of  the  railroad  company  to  the  use    of  its  entire  right 
of  way,  except  so  far  as  it  may  be  necessary  for  the  new  ease- 
ment to  be  created  and  used  for  a  line  of  telegraph;  that   is, 
to  plant  and  erect  poles,  string  the  wires,  and  make  a  com- 
plete line  of  telegraphic  communication,  as  detailed  in  the 
petition  for  appropriation,   and  the  right  to  enter  and   go 
along  the  line  to  make  needed  improvements  and  repairs  in- 
side the  foregoing  limits.     Another  observation  in  this  con- 
nection should  not  be  overlooked,  and  in  this  respect  the 
statutes  of  this  state  may  be  unlike  those  of  states  from  which 
above  cases  have  been  taken.     Our  General  Assembly   has 
imposed  on  railroad  companies  certain  duties  in  caring  for 
and  maintaining  their  rights  of  way,  so  that  the  public,  and 
especially  adjoining  landowners,  may  not  suffer  from  fires 
which  start  on  railroad    premises.     Other  restrictions  are 
placed  upon  the  use  and  condition  of  the  right  of  way.     What- 
ever these  imposed  obligations  may  be,  we  think  they   may 
be  properly  taken  into  account,  inasmuch  as  the  telegraph 
company  does  not  assume  them,  nor  are  they  imposed   upon 
it  by  reason  of  its  joint  occupancy  of  a  part  of  the  right  of 
way.     It  seems  quite  reasonable,  that  when  a  telegraph  com- 
pany, by  virtue  of  the  statute,  condemns  to  its  use  a   part  of 
the  premises  of  one  of  the  trunk-line  railroads  of  the  country 
for  the  distance  appearing  in  this  case,  more  than  mere  nom- 
inal damages  or  compensation  may   be  involved.     From   the 
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best  light  we  have  apoo  the  law  applicable  to  this  case,  we 
believe  the  measure  of  compensation  should  be  the  amount 
which  the  right  of  way  of  the  railroad  company  for  railroad 
purposes  is  diminished  in  value  by  the  proposed  easement  of 
tbe  telegraph  company,  or,  in  other  words,  the  amount  of  the 
decrease  in  the  value  of  the  use  of  such  right  of  way  for  rail- 
road purposes  which  will  be  caused  by  the  appropriation  of 
ao  easement  on  the  same  for  the  purpose  of  erecting  and 
maintaining  a  telegraph  line  thereon.  It  may  be  said  that 
this  rule  should  be  modified  or  limited  in  its  application^ 
because  of  the  provision  in  the  statute  authorizing  the  appro- 
priation, whereby  the  railroad  company  at  any  future  time 
may  notify  the  telegraph  company  that  it  needs  for  railroad 
purposes  a  part  or  all  of  the  ground  occupied  by  it,  in  which 
event  the  telegraph  company  is  required  to  yield  possession 
and  locate  elsewhere.  We  think  there  should  be  no  such 
modification  for  that  reason.  The  appropriating  company, 
desiring  to  avail  itself  of  a  statute  containing  such  a  provi- 
sion, assumes  all  the  risks  of  being  ousted  in  whole  or  in  part, 
and  ventures  upon  gaining  possession  and  holding  it  against 
the  will  of  the  railroad  company.  The  latter  does  not  wel- 
come the  new  companion,  and  it  may,  in  course  of  time,  be 
asked  to  give  way  to  the  needs  of  the  railroad.  But  it  may  not 
comply,  and  litigation  will  follow  to  secure  full  possession 
to  the  owner  of  the  right  of  way.  Of  the  probability  of  these 
sequences,  the  telegraph  company  has  full  knowledge,  and  it 
cannot  insist  that  such  probable  results  should  mitigate  the 
compensation  to  be  paid  for  the  right  of  appropriation. 

In  conclusion,  we  find  that  the  trial  court  erred  in  the 
charge  to  the  jury,  and  the  circuit  court  erred  in  affirming 
tbe  judgment  of  the  former.  The  judgments  of  the  circuit 
court,  the  court  of  common  pleas,  and  the  probate  court  are 
reversed,  and  the.  cause  is  remanded  to  the  probate  court  for 
a  new  preliminary  hearing  on  the  petition,  and  answer 
thereto,  and  for  further  proceedings  according  to  law.  Judg- 
ments reversed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS,  SHAUCK,  and 
CREW,  JJ.,  concur. 


OLMSTEAD  v,  OREGON  SHORT  LINE  R.  CO. 

(Supreme    Court   of   Utah,   April   22,   1904.) 
[76  Pac.  Rep.  557.] 

Fires   Set   by    Locomotives — Parole    Evidence    to    Vary    Deed. — 

A  railroad  company  sued  for  the  burning  of  a  house  by  sparks 
Jiegligently  escaping  from  its  engine  cannot  object  to  the  introduction 
of  parol  evidence  to  show  that  a  deed  of  the  premises  by  the  plaintiff 
<iicl  not  include  the  buildings  thereon,  the  grantee  herself  testifying 
to  this  effect,  and  thereby  precluding  herself  from  a  recovery  against 
the  company  for  their  destruction. 
Same— Presumption    of    Negligence— Rebuttal.— The    prima    facie 
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case  made  by  plaintiff  suing  a  railroad  company  for  damages  from  a 
fire,  by  showing  that  it  was  started  by  an  engine,  is  rebutted  by 
proof  that  the  engine  was  provided  with  necessary  and  proper  appli- 
ances for  preventing  the  escape  of  sparks  and  coals  of  fire,  and  that 
it  was  carefullv  operated;  and,  unless  plaintiff's  case  is  further  aided 
by  other  proof  of  negligence,  defendant  is  entitled  to  a  verdict. 
Same — Negligence — Evidence — Spark      Arresters— Other      Fin 


Suestion  for  Jury.* — In  an  action  against  a  railroad  company  for 
e  burning  of  a  building  by  a  fire  caused  bv  its  eng^ine,  proof  that 
cinders  escaped  from  the  engine,  which  would  not  pass  through  the 
netting  used  in  the  engine  unless  it  was  out  of  repair,  and  that  other 
fires  were  started  in  the  vicinity  by  the  same  engine,  is  sufficient  to 
take  plaintiff's  case  to  the  jury  on  the  issue  of  negligence,  thougrb 
defendant's  proof  shows  that  the  engine  was  equipped  with  necessary 
and  proper  appliances  for  preventing  the  escape  of  sparks,  and  that 
it  was  carefully  operated. 

Appeal  from  District  Court,  Weber  County;  H.  H.  Rolapp» 
Judge. 

Action  by  George  Olmstead  against  the  Oregon  Short 
Line  Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant  appeals.     Affirmed. 

Plaintiff  brought  this  action  to  recover  damages  for  prop- 
erty alleged  to  have  been  destroyed  by  fire  caused  by  sparks 
from  a  passing  locomotive  of  defendant  company.  The  prop- 
erty alleged  to  have  been  destroyed  consisted  of  a  house — 
a  frame  building  of  three  rooms— situate  in  Ogden  City. 
Utah,  and  was  about  120  feet  from  defendant's  railroad  track; 
also  a  horse,  wagon,  harness,  carpenter  tools,  and  other  items 
of  personal  property.  The  complaint,  in  part,  alleges  that 
on  the  loth  day  of  August,  1902,  between  the  hours  of  9  a.  m. 
and  I  p.  m.,  th<^  defendant  ran  and  operated  along  its  said 
line  of  railroad  and  track,  and  near  the  property  of  the  plain- 
tiff, a  locomotive  engine  and  cars,  and  that  the  engine  was 
so  negligently  and  carelessly  constructed,  and  was  so  defective 
and  out  of  repair,  and  was  so  carelessly  and  negligently  man- 
aged, controlled,  handled,  and  run  at  the  time  aforesaid,  that 
sparks  and  coals  of  fire,  in  great  and  unusual  numbers  and  of 
great  and  unusual  size,  were  negligently  and  carelessly  per- 
mitted to  escape  and  were  thrown  from  said  engine  onto 
plaintiff's  building,  and  set  fire  to  it,  whereby  all  of  said 
property  was  totally  destroyed,  to  the  damage  of  plaintiff  in 
the  sum  of  $1,450.90.  The  answer  admits  the  corporate  ex- 
istence of  the  defendant  company  and  its  ownership  of  the 
railroad  mentioned  in  plaintiff's  complaint,  but  denies  all 
the  other  material  allegations  relied  upon  for  a  recovery. 
The  property  involved  herein  was  situated  on  a  bluff  just 
west  of  Weber  river,  in  the  city  of  Ogden,  and  about  120  feet 
from  defendant's  railroad  track.  The  buildings  destroyed 
had  formerly  been  a  three-roomed  dwelling  house,  but  at  the 
time  they  were  burned  down,  and  for  some  time  prior  thereto, 
had  been  used  as  a  barn  and  carpenter  shop.     The  passenger 

♦See  foot-note  appended  to  Mills  v.  Louisville  &  N.  R.  Co.  (Ky.)» 
9  R.  R.  R.  409,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  409. 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Ca8«  N  S       263 

Olmstead  v.  Oregon  Short  Ifine  R.  Co 

train  which  it  is  claimed  set  fire  to  the  buildings  passed  up 
the  hill  from  Ogden  a  few  minutes  before  the  fire  was  first 
discovered.    When  the  train  went  by,  witnesses  observed 
cinders  in  great  quantities  falling  about  their  premises,  which 
were  situate  about  the  same  distance  from  the  railroad  track 
as  the  property    destroyed.     One  witness  testified   on  this 
point,  in  part,  as  follows:    ''The  sparks  from  the  engine  at- 
tracted my  attention,   for  as  the  train  went  up  the  bill  the 
sparks  came  over  to  the  roof  of    our  bouse.     I  noticed  the 
engine  was  making  a  loud  noise  as  it  went  up  the  hill,  and 
was  puffing  hard.     The  cinders  falling  on  the  roof  of  my 
house  first  attracted  my  attention  to  the  train.     Tbey  sounded 
as  near  like  hail  as  anything  I  could    describe.     *    *    * 
There  was  wind  blowing  from  the  northeast  that   morning 
which  would  carry  the  cinders  as  the  train  went  up  the  hill 
towards  Mr.  Olmstead's  property  and  buildings.     *    *    *    i 
noticed  that  the  train  on  the  morning  of  the  accident  was 
throwing  an  unusual  amount  of  sparks  and  cinders.*'    This 
evidence  was  corroborated  by  the  testimony  of  other  witnesses 
who  testified  in  the  case.     Several  other  fires  were  started  in 
the  dry  grass  near  the  railroad  track,  in  the  vicinity  of  the 
buildings  referred  to,  and  about  the  time  they  caught  on  fire, 
which  fires,  the  evidence  tends  to  show,  were  started  by  the 
same  locomotive  which  it  is  claimed  set  fire  to  the  buildings 
mentioned.     Defendant  introduced  evidence  tending  to  show 
that  the  locomotive  referred  to,  on  the  morning  in  question, 
was  in  first-class  condition,  and  was  equipped  with  the  latest 
appliances  for  arresting  and  extinguishing  sparks  before  they 
leave  the  smoke  stack  of  the  engine.     It  appears  from  the 
record  that,   some  time  prior  to  the  time  the  buildings  in 
question    were  burned,  plaintiff  sold  and  disposed  of  the 
premises,  the  land  upon  which  the  buildings  stood,   to  Mrs. 
Brereton,  of  Provo,   by  warranty  deed,  absolute  on  its  face, 
and  which  contained  no  reservations  whatever  respecting  the 
bBildincrs.    There  was,  however,  an  understanding  between 
them  that  the  title  to  the  buildings   should  remain  in  the 
grantor  (plaintifi),  who  remained  in  possession  of  them.     Mrs. 
Brereton,  the  grantee,  testified  as  follows:    ''0.  What  as  to 
the  frame  buildings  which  you  say  were  afterwards  destroyed 
by  fire;  what  arrangement  was  there  between  you  and  Mr. 
Olmstead  about  the  ownership  of  them?    A.  Well,  Ihey  be- 
longed to  Mr.  Olmstead,  and  I  had  nothing  to  do  with  the 
frame  buildings.     He  had  the  right  to  remove  the  frame  build- 
ings, if  he  saw  fit,  whenever  he  wanted  to.     0.  Did  you  then, 
or  have  you  at  any  time  since  the  making  and  accepting  of 
that  deed,  claimed  to  own  those  houses,  or  any  interest  in 
them?     A.  No,  sir;  I  never  took  possession   of  the  frame 
buildings,  or  had  anything  to  do  with  them  by  way  of  control 
or  otherwise,  and  never  claimed  any  interest  in  them   at  the 
time  of  the  fire,  or  afterwards.     0.  Mrs.  Brereton,  in  accept- 
ing the  deed  and  taking  possession  and  control  of  this  prop- 
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erty,  did  yoa  do  so  with  the  understaading  that  the  title  to 
these  two  frame  buildings  remained  in  Mr.  Olmstead*  and 
without  claiming  any  interest  in  them  yourself?  A.  Yes»  sir. ' ' 
All  evidence  introduced  respecting  the  understanding  between 
Mrs.  Brereton  and  plaintiff  to  the  effect  that  the  title  to  the 
frame  buildings  in  question  should  remain  in  plaintiff  was 
objected  to  by  defendant  as  incompetent,  which  objections 
were  overruled,  to  which  ruling  defendant  excepted.  The 
issues  of  fact  were  submitted  to  a  jury,  who  returned  a  ver- 
dict in  favor  of  plaintiff  for  $62$.  Judgment  was  entered  on 
the  verdict  for  said  sum,  and  $46.70,  costs  of  suit.  Defend- 
ant appealed. 

P.  L.  Williams  and  Geo.  H.  Smith,  for  appellant. 
A.  W.  Agee,  for  respondent. 

McCARTY,  J.,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

Appellant  contends  that,  as  the  warranty  deed  given  by 
Olmstead  to  Mrs.  Brereton  for  the  land  on  which  the  build- 
ings in  question  stood  is  silent  as  to  any  reservation  by  the 
grantor,  Olmstead,  of  these  structures,  it  was  error  for 
the  court  to  admit  evidence  of  an  oral  agreement  between  the 
parties  that  the  title  to  the  buildings  was  to  remain  in  the 
grantor,  Olmstead.  It  is  contended  that  this  evidence  tended 
to,  and  did,  vary  the  terms  of  a  written  instrument,  and  that 
defendant  was  prejudiced  thereby.  If  this  were  an  action 
between  Olmstead  and  Mrs.  Brereton,  involving  the  title  to 
the  buildings  in  question,  the  rule  sought  to  be  invoked  in 
this  case,  that  parol  evidence  is  inadmissible  to  vary  the 
terms  of  a  written  instrument,  would  apply.  In  this  case, 
however,  the  party  seeking  to  invoke  the  rule  has  no  interest 
whatever  in  the  question  of  the  ownership  of  the  buildings 
destroyed,  further  than  that,  if  the  judgment  is  afBrmed  and  it 
is  compelled  to  pay  the  damages  awarded,  the  judgment  will 
protect  it  against  any  action  Mrs.  Brereton  might  bring  to 
recover  for  the  loss  of  these  same  buildings.  If  appellant 
must  answer  for  the  damages  caused  by  the  destruction  of 
these  buildings,  it  is  immaterial  to  whom  it  shall  answer, 
so  long  as  it  shall  be  held  to  answer  but  once.  Nor  is  it  evi- 
dent that  Mrs.  Brereton  could  not,  in  the  face  of  the  record  in 
this  case,  recover  damages  for  the  destruction  of  the  build- 
ings involved  in  this  action.  Smith  v.  Railway  Co.,  104 
Iowa,  147,  73  N.  W.  581.  Therefore  the  authorities  cited  by 
counsel  for  appellant,  upon  the  question  of  the  admissibility 
of  evidence  to  contradict  or  vary  the  terms  of  a  written  in- 
strument, have  no  application  and  do  not  control  in  a  case 
of  this  kind,  where  the  party  seeking  to  invoke  the  rule  is 
not  a  party  to  the  deed,  and  has  no  interest  in  the  ownership 
of  the  property,  further  than,  as  above  stated,  to  protect  it- 
self against  another  action  for  the  same  cause. 

Appellant  requested  the  court  to  direct  a  verdict  in  its 
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favor,  "No  cause  of  action."    The  refusal   of  the  court  to 
fdve  this  instruction  is  assisned  as  error.     Appellant  contends 
that  the  evidence  introduced  by  it  showed  that  the  locomo- 
tive which  it  is  claimed  started    the  fire  in  question    was 
equipped  with  the  latest  and  best  appliances  for  preventing 
the  emission  of  sparks,  and  that  it  was  run  and  managed  with 
care  and  caution  by  a  skillful  engineer,  and  that  this  evi- 
dence completely  overcame  the  prima  facie  case  made  by 
plaintiff,  hence  it  was  entitled  to  a  direction  of  a  verdict  in 
its  favor.     According  to  the  doctrine  announced  by  this  court 
in  the  case  of  Preece  v.  Rio  Grande  Ry.  Co.,  24  Utah,  493, 
68  Pac.  413,  and  which  is  supported  by  the  weight  of  authoi:- 
ity,  the  starting  of  a  fire  by  a   locomotive  is  presumptively 
negligent,  and  the  plaintiff,  in  order  to  make  out  a  prima  facie 
case,  is  only  required  to  establish  by  competent  proof  the  fact 
that  the  damage  sought  to  be  recovered  was  caused  by  a  fire 
80  started,  and  the  burden  is  then  upon  the  company  operat- 
ing the  locomotive  to  show  that  it  was  provided  with  the 
necessary  and  proper  appliances  for  preventing  the  emission 
of  sparks  and  coals  of  fire,  and  that  it  was  carefully  operated. 
When  this  is  done,  plaintiff's  prima  facie  case  is  rebutted 
and  overcome,  and,  unless  there  is  proof  of  other  acts  of  neg- 
ligence than  those  upon  which  plaintiff's  prima  facie  case 
rests,  defendant  is  entitled  to  a  verdict.     In  the  case  referred 
to(IVeecev.  Ry.  Co.,  supra),  Mr.  Justice  Baskin,  speaking  for 
the  coDrt,  said:    ''Under  the  doctrine  held  by  those  cases, 
the  question  of  negligence  becomes  a  matter  of  law,   and  is 
ezclnded  from  the  consideration  of  the  jury  only  when  the 
prima  facie  case  of  the  plaintiff  rests  alone  on  the  presump- 
tion of  negligence  which  the  law  implies  from  the  proof  that 
the  fire  was  started  by  defendant's  engine,  and  that  pre- 
sainption  has  been  overcome  by  the  undisputed  evidence  of 
the  defendant  showing  that  the  engine  was  provided  with 
proper  mechanical  contrivances,  and  was  carefully  managed. 
Under  the  authority  of  those  cases,  when  there  is  other  evi- 
dence of  negligence  than  that  upon  which  such  prima  facie  case 
rests,  the  case  is  one  for  the  jury,  and  not  for  the  court.     In 
the  case  at  bar  the  plaintiff  did  not  rely  solely  on  the  evidence 
which  showed  that  the  fire  was  started  by  defendant's  engine, 
bat  introduced  other  evidence  which  tended  to  prove  the  de- 
fendant's alleged  negligence.     The  case  was  therefore  prop- 
erly submitted  to  the  jury."    This  same  rule  was  followed 
in  the  case  of  Louisville  R.  R.  Co.  v.  Lumber  Co.  (Ala.)   32 
South.  74S,  90  Am.  St.  Rep.  917.     In  that  case  the  court  said: 
"The  principle  is  well  established  in  this  court,  as  a  rule  of 
evidence,  that,  in  an   action  against  a  railroad  company  to 
recover   damages  resulting  from  fire  alleged  to  have  been 
caused  by  the  negligent  escape  of  sparks  from  a   locomotive 
nrnning  on  defendant's  road,  the  burden  is  on  plaintiff  in  the 
first   instance  to  show  that  the  fire  was  caused  by   sparks 
emitted  from  defendant's  locomotive.     *    *    *    The  mere 
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commiiDication  of  the  fire  from  the  raihroad  engine  is  of  itself 
safficient  to  raise  a  presumption  of  negligence  against  the 
company.  With  this  prima  facie  proof  of  defendant's  lia- 
bility raised  in  plaintiff's  favor,  the  burden  is  then  devolved 
upon  the  defendant  of  showing  that  the  engine  alleged  to 
have  caused  the  fire  was  properly  constructed  or  equipped  with 
approved  devices  and  appliances  to  prevent  the  escape  of  fire 
and  sparks*  was  in  good  repair,  and  prudently  managed  and 
controlled,  and,  upon  proof  of  these  facts  by  defendant,  the 
presumption  arising  from  mere  communication  of  fire  from  the 
engine  is  rebutted,  and  the  plaintiff  cannot  recover  without 
making  proof  of  other  specific  acts  of  negligence  or  want  of 
care  on  defendant's  part." 

In  addition  to  the  evidence  produced  by  respondent  sho^^- 
ing  that  the  fire  in  question  was  started  by  appellant's  loco- 
motive, there  is  evidence  in  the  record  tending  to  show  that 
the  appliances  with  which  the  locomotive  was  equipped  to 
prevent  the  escape  of  sparks  and  coals  were  out  of  repair. 
One  witness  testified,  in  part,  as  follows:  '^After  the  fire  I 
investigated  as  to  how  it  happened.  *  *  *  i  ga^  cinders 
or  sparks  as  big  as  the  end  of  my  thumb*  *  *  »  They 
were  upon  the  hill,  as  far  as  the  top  of  the  bank — scattered 
all  along  the  track.  I  gathered  some  of  them  up,  and  have 
them.  This  was  immediately  after  the  fire.  *  *  *  x 
picked  up  the  largest  ones.  Cinders  the  size  of  these  were 
immediately  after  the  fire  scattered  along  there  from  the 
right  of  way  up  to  where  the  buildings  stood.  They  looked 
like  there  had  been  a  small  hailstorm,  except  some  were  larger 
than  others."  This  testimony,  which  was  corroborated  by 
other  evidence,  considered  in  connection  with  the  fact  that 
several  other  fires  were  started  in  that  vicinity  by  this  same 
engine,  and  the  further  fact  that  it  was  shown  at  the  trial 
that  many  of  these  cinders  would  not  pass  through  the  netting 
of  the  kind  and  size  used  in  the  locomotive  on  the  occa- 
sion referred  to,  tended  to  support  the  theory  of  the  respond- 
ent that  the  netting  used  in  the  locomotive  at  the  time  the 
fire  occurred  was  out  of  repair,  and  it  was  for  the  jury  to 
determine  whether  or  not,  under  all  the  facts  and  circum- 
stances as  disclosed  by  the  evidence,  the  railroad  company 
was  negligent  in  the  management  of  its  engine,  and  whether 
the  destruction  of  plaintifi's  property  was  due  to  such  negli- 
gence. Railway  Company  v.  McCahill,  5  111.  28;  Railway 
Co.  V.  Coats,  115  Fed.  452,  53  C.  C.  A.  382. 

The  judgment  is  affirmed,  with  costs. 

BASKIN,  C.  J.,  and  BARTCH,  J.,  concur. 
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McCONKEY  V,  OREGON  R.  &  NAV.  CO. 
(Supreme  Court  of  Washington,  April  21,  1904.) 

[76  Pac.  Rep.  526.] 

Licensees— Duties  of  Railroad  Company— Tracks.* — ^Where  plain- 
tiff tised  a  railroad  track  running  through  a  canyon  as  a  hignway 
between  certain  points,  under  an  implied  license  arising  from  the 
fact  that  the  railroad  company  had  not  objected  to  such  use  of  its 
track  by  pedestrians,  the  railroad  company  owed  plaintiff  no  duty 
to  keep  a  bridge  forming  a  part  of  its  track  in  repair,  so  that  plaintiff, 
while  walking  across  the  same,  could  not  fall  through  an  opening 
between  the  ties. 

Same — Contributory  Negligence. — ^Where  plaintiff  endeavored  to 
i\alk  along  a  railroad  track,  under  an  implied  license,  from  one  place 
to  another,  in  the  night,  when  it  was  so  dark  he  could  not  see  where 
he  was  walking,  and  he  knew  before  he  started  that  he  must  neces- 
sarily walk  over  a  railroad  bridge,  forming  a  part  of  the  track, 
passing  through  a  deep,  narrow  canyon,  and  he  was  injured  by  falling 
through  a  hole  in  the  trestle,  he  was  guilty  of  contributory  negligence 
as  a  matter  of  law. 

Appeal  from  Superior  Court,  Spokane  Coanty;  George 
W.  Belt,  Jadge. 

Action  by  John  McConkey  against  the  Oregon  Railroad  & 
Navigation  Company.  Prom  a  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 

Barnes  &  Latimer  and  A.  M.  Craven,  for  appellant. 
Cotton,  Teal  &  Minor,  Lester  S.  Wilson,  and  Samuel  R. 
Stern,  for  respondent. 

HADLEY,  J.  This  is  an  action  whereby  the  plaintiff 
seeks  to  recover  damages  for  injuries  received  from  falling 
through  a  bridge  on  the  line  of  defendant's  railroad.  The 
substantial  allegations  of  the  complaint  are  that  on  the  i6th 
day  of  November,  1902,  between  the  hours  of  7  and  8  o'clock 
p.  m.,  the  plaintiff  was  traveling  over  and  upon  the  defend- 
ant's right  of  way  and  track  from  the  town  of  Wardner, 
Idaho,  to  the  town  of  Cataldo,  Idaho;  that  said  railway  be- 
tween said  places  is  constructed  and  maintained  through  a 
deep  and  narrow  canyon,  with  high  mountains  on  either  side, 
and  the  defendant  uses  and  occupies  very  nearly  all,  if  not 
all,  the  space  in  said  canyon,  with  its  railway  line;  that  there 
was  no  road  or  passage  way  on  either  side  of  the  railway 
track  for  the  plaintiff  or  the  public  to  use  in  going  from  one 
of  said  placies  to  the  other;  that  the  most  direct  and  usual 
route  for  pedestrians  when  traveling  between  said  places  was 
over  said  railway  track;  that  said  railway  track  bad  been 
used  by  the  public  generally  as  a  thoroughfare  for  people  on 
foot  ever  since  the  construction  of  the  railway,  without  ob- 

♦See  generally,  foot-note  appended  to  Alabama  Great  Southern  R. 
Co.  V.  Guest  (Ala.),  9  R.  R.  R.  441,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
441. 
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jection  on  the  part  of  the  defendaat,  and  with  its  full  knowl- 
edge and  consent;  that  on  said  line  of  railway,  and  near  to 
the  town  of  Cataldo,  the  defendant  maintains  a  bridge  and 
trestle  over  a  stream  of  water  in  said  canyon;  that  said  trestle 
is  covered  with  ties  laid  a  few  inches  apart*  at  right  angles 
with  the  rails  upon  said  track;  that  the  general  topography 
and  ragged  condition  of  the  country  on  either  side  of  said 
bridge  is  the  same  as  heretofore  described,  and  the  only 
means  of  crossing  said  stream  by  foot  travelers  in  going  from 
Wardner  to  Cataldo  was  over  said  trestle  and  bridge;  that 
all  of  the  above-stated  facts  were  known  at  the  time  by  the 
defendant,  and  it  had  permitted  the  public  to  so  use  its  track 
and  bridge  for  a  long  period  of  time  prior  to  the  date  of  plain- 
tiffs injuries;  that  when  plaintiff  had  partially  crossed  over 
said  bridge  he  fell  into  a  hole  between  the  rails,  which  had 
been  previously  left  open  and  unguarded  by  the  defendant ; 
that  ties  at  said  place  had  been  removed  by  defendant,  leav- 
ing an  open  space  about  30  inches  in  width,  all  without  no- 
tice to  the  plaintiff,  and  of  which  he  had  no  knowledge;  that 
plaintiff  was  wholly  without  fault  on  his  part,  and  without 
any  means  of  knowing  of  said  defect  or  danger;  that  he 
could  not,  by  the  exercise  of  ordinary  diligence  and  care, 
have  avoided  or  discovered  the  danger,  the  night  being  dark 
and  the  danger  undiscoverable;  that  in  consequence  of  the 
removal  of  said  ties,  and  the  negligence  of  the  defendant  in 
not  immediately  replacing  same,  the  plaintiff  fell  through  said 
opening,  and  down  a  distance  of  20  feet  upon  the  rocks  be- 
low, whereby  he  was  injured.  It  is  further  alleged  that  the 
defendant  was  negligent  in  not  replacing  said  ties,  in  not 
warning  plaintiff  of  the  danger,  in  leaving  the  hole  unguarded, 
and  in  not  providing  for  proper  inspection  of  the  bridge  at 
said  place.  The  defendant  demurred  generally  to  the  com- 
plaint, and  the  same  was  sustained  by  the  court.  Plaintiff 
elected  to  stand  upon  his  complaint,  refusing  to  plead  further, 
and  thereupon  judgment  was  entered  dismissing  the  action. 
The  plaintiff  has  appealed. 

It  is  assigned  that  the  court  erred  in  sustaining  the  demurrer 
to  the  complaint,  and  in  entering  judgment  of  dismissal.  It 
is  appellant's  theory  that  his  complaint  does  not  show  that 
he  was  a  trespasser,  but  that,  by  reason  of  the  averment  that 
respondent  had  for  a  long  time  permitted  the  use  of  its  track 
and  bridge  by  pedestrians,  and  had  consented  thereto,  he 
became  a  licensee.  Upon  the  theory  that  his  averments, 
as  against  demurrer,  established  the  fact  that  he  was  a  licen- 
see, he  urges  that  respondent  owed  him  the  duty  of  ordinary 
diligence  and  care  to  avoid  injury.  Appellant  cites  a  num- 
ber of  cases,  which  he  insists  sustain  the  theory  of  respond- 
ent's liability  here.  Among  the  cases  cited  by  him  are  the 
following:  Cahill  v.  Chicago,  M.  &  St.'  P.  Ry.  Co.,  74  Fed. 
28s,  20  C.  C.  A.  184;  Hooker  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Wis.)  44  N.   W.  1085;  Hansen  V.  Southern  Pacific    Co. 
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(Cal.)  38  Pac.  957;  Thomas  v.   Chicago*   M.   &  St.   P.  Ry. 
Co.  (Iowa)  72   N.  W.  783,  39  L*  R*  A.  399;  Yoang  v.  Clark 
(Utah)  so  Pac.  832;  Barry  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  92  N. 
Y.  289*  44  Am.  Rep.  377;  Cassida  v.  Oregon  Ry.  &  Nav.  Co. 
(Or.)  13  Pac.  438;  Roth  v.  Union  Depot  Co.,  13   Wash.  525, 
43  Pac.  641,  44  Pac.  253,  3i  L.  R.  A.  855.     Each  of  the  above 
cases  involved  the  liability  of  a  railroad  company  tor  injuries 
resulting  from  the  movement  of  a  train  which  ran  over  a  per- 
son upon  the  railway  track.     In  each  case  the  location  of  the 
injured  person  with  reference  to  the  train,  together  with  the 
topography  and  environment,  were  such  as  involved  the  ques- 
tion of  recklessness  and  wantonness  on  the  part  of  the  engi- 
neer or  train  operators.     Whether  one  be  a  trespasser  or  a 
licensee,  a  railroad  company  cannot  escape  liability  if  it  shall 
wantonly  injure  him  when  upon  its  track,  and  when  his  pres- 
ence is  discovered  in  time  to  avoid  the  injury  by  the  exercise 
of  reasonable  care.     The  distinction  between  the  relations 
of  a  trespasser  and  a  licensee  to  the  railroad  company  seems 
to  be  as  follows:    In  the  case  of  the  former,   the  company, 
when  moving  trains,  is  under  no  obligation  to  keep  a  special 
lookout  for  him,   but,  if  he  is  discovered  upon  the  track  in 
time  to  avoid  injury  by  the  exercise  of  reasonable  care  after 
such  discovery,  common  humanity  demands  that  such  care 
shall  be  used.     In  the  case  of  the  licensee,  the  company, 
when  moving  trains,  is  charged  with  the  additional  duty  of 
being  in  a  state  of  expectancy  as  to  the  probable  presence 
of  persons  upon  the  track  at  places  where  travel  thereon  is 
known  to  be  customary  and  frequent.     The  care  required  in 
the  case   cf  the  licensee,  therefore,  calls  for  both  reasonable 
lookout   in   advance,  and  a  reasonable  effort  to  avoid  injury 
after  presence  is  discovered.     Thus,  in  either  case,  the  duty 
is  the  same  after  actual  presence  upon  the  track  is  discovered. 
Id  the  above-cited  cases  discovery  was  made  in  each  instance 
before  the  injury,  and,  without  regard  to  whether  the  in- 
jured person  was  a  trespasser  or  a  licensee,  wanton  negligence 
was  the  controlling  question   in  the  case.     We  therefore  be- 
lieve the  cases  are  not  decisive  of  the  one  at  bar.     Here  ap- 
pellant was  not  run  down  by  a  train,  and  his  presence  upon 
the  track  was  neither  known  nor  discovered.     It  is  true,  it 
is  alleged  that  respondent  consented  to  the  use  which  was 
being  made  of  the  track  and  bridge,  but  the  allegations,  taken 
together,   show  that  it  was  such  consent  as  may  have  been 
merely  implied  because  no  asserted  objection  or  actual  effort 
to  prevent  such  use  had  been  made.     Assuming,   however, 
that  appellant  was  a  licensee  by  reason  of  the  fact  that  re- 
spondent had  never  actually  prohibited  him  and  others  from 
traveling  there,  what  new  obligation  did  that  fact  create  on 
the  part  of  respondent  under  the  peculiar  facts  of  this  case? 
If  he  was  a  licensee,  then  it  is  true  respondent,  as  we  have 
already  seen,  was  under  obligation  to  be  on  the  lookout,  and 
not  negligently  run  him  down  with  a  train.     But  was  it  re- 


270       Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S 

McConkey  v,  Oregron  R.  A.  Nay.  Co 

quired  to  have  regard  to  his  convenience,  rather  than  its  own, 
in  the  repair  of  its  track  and  bridge?    Respondent  had  never 
assumed  to  keep  in  repair  a  highway  for  footmen.     Appellant 
was  certainly  not  a  licensee  in  the  sense  of  being  invited   to 
cross  the  bridge.     For  his  own  benefit  only  he  assumed   to 
cross,  because  the  privilege  had  not  been  denied.     Under 
such  circumstances  we  think  he  must  be  held  to  have  taken 
the  situation  as  he  found  it.     Cusick  v.   Adams,    115  N.    Y. 
55,  2i  N.  E.  673,    12  Am.  St.  Rep.   772;  Schreiner  v.    Great 
Northern  Ry.  Co.  (Minn.)  58  L.  R.  A.  75,  90  N.  W  400;  Rear- 
don  V.  Thompson,  149  Mass.  267,  21  N.   E.   369;  Morgan   v. 
Pennsylvania  R.  Co   (C.  C.)  7   Fed.    78;  Sterger  v.   Vansi- 
clen  (N.  Y.)  30  N.  E.  987.     In  Reardon  v.  Thompson,  supra. 
Justice  Holmes  observes  as  follows:   '^But  the  general  rule  is 
that  a  licensee  goes  upon  land  at  bis  own  risk,  and  must  take 
the  premises  as  he  finds  them.     An  open  hole,  which  is  not 
concealed  otherwise  than  by  the  darkness  of  night,  is  a  dan- 
ger which  a  licensee  must  avoid  at  his  peril" — citing  many 
cases.     The  exception  to  the  rule  as  above  stated  is  noted  in 
the  following  quoted  extract  from  Pollock  on  Torts,  at  pages 
503,  504  (6th  Ed.):    'Persons  who,  by  the  mere  gratuitons 
permission   of  owners  or  occupiers,  take  a  short  cut  across 
a  waste  piece  of  land,  or  pass  over  private  bridges,  or  have 
the  run  of  a  building,  cannot  expect  to  find  the  land  free 
from  holes  or  ditches,  or  the  bridges  to  be  in  safe  repair, 
or  the  passages  and  stairs  to  be  commodious  and  free  from 
dangerous  places.     If  the  occupier,  while   the  permission 
continues,  does  something  that  creates  a  concealed  danger 
to  people  availing  themselves  of  it,  he  may  well  be  liable. 
And  he  would,  of  course,  be  liable,  not  for  failure  in  a  special 
duty,  but  for  willful  wrong,  if  he  purposely  made  his  property 
dangerous  to  persons  using  ordinary  care,  and  then  held  out 
his  permission  as  an  inducement  to  come  on  it.     Apart  from 
this  improbable  case,  the  licensee's  rights  are  measured,  at 
best,  by  the  actual  state  of  the  property  at  the  time  of  the 
licensee."    This  case  cannot,  in  any  reasonable  view,  be  said 
to  come  within  the  exception.     To  leave  an  open  space  30 
inches  wide  between  the  ties  of  a  railroad  bridge  does  not 
create  a  concealed  danger.     Any  person  with  the  sense  of 
sight  can  easily  see  such  space  under  ordinary  and  usual  con- 
ditions, and  can  also  easily  step  across  it.     It  is  not  charged 
that  the  hole  was  left  with  any  willful  purpose  to  make  the 
property  dangerous.     We  therefore  think  the  complaint,  at 
most,  shows  that  appellant  was  no  more  than  a  bare  licensee, 
and   in  such  case  respondent  owed  him  no  duty  except  to 
avoid  willful  wrong  and  wanton  carelessness  and  neglect.     In 
our  view,  the  complaint  shows  no  such  neglect  of  duty,  and 
we  believe  it  would  be  so  viewed  in  the  minds  of  all  reasona- 
ble jurors. 

Other  cases  cited  by  appellant,  not  hereinbefore  mentioned, 
we  believe  do  not  assist  in  the  determination  of  this  case. 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S       271 

McConkey  9.  Ores^on  R.  &  Nay.  Co 

We  will  briefly  review  those  cases.     In  Davis  v.  Chicago  & 
N.  W.  Ry.  Co.,  58  Wis.  646,  17  N.  W.  406,  46  Am.  Rep.  667. 
it  was  held,  in  the  case  of  a  licensee  upon  a  railway  track, 
that  it  was  for  the  jury  to^  determine  whether  it  was  negli- 
gence to  leave  a  steam  boiler  and  engine  upon  its  track  unat- 
tended, and  whether  the  explosion  which  caused  the  plaintiff's 
injury  was  the  result  of  such  lack  of  attention.     The  act  of 
leaving  snch  a  dangerous  agency  as  an    unattended    and 
heated  boiler  and  engine  may  well  have  been  for  the  jury, 
on  the  principle  that  it  may  have  been  wanton  neglect.    The 
same  was  true  in  Harriman  v.  Ry.  Co.,   45   Ohio  St.    ii»  12 
N.  E.  451,  4  Am.  St.  Rep.  $07,  where  a  torpedo  had  been  left 
in  an  exposed  condition  near  the  track,  and  was  picked  up 
by  a  child  of  tender  years,  who  was  injured.     In  Lillstrom  v. 
N.  P.  R.  R.  Co.  (Minn.)  55  N.  W.  624,  20  L.  R.  A.    587,  the 
defendant  had  for  along  time  itself  maintained  for  the  public 
a  crossing  of  its  track  at  the  place  of  injury.     Planks  were 
torn  away  from  the  crossing,  and  it  was  claimed   that  the  in- 
inted  one's  sleigh  caught  in  the  defective   crossing.    The 
case  was  properly  for  the  jury,  on  the  theory  that,  as  the  com- 
pany had  assumed  to  maintain  the  crossing  for  the  public,  it 
was  its  duty  to  keep  it  in  repair.     In  Tobin  v.  Portland,  etc., 
R.  R.  Co.  (Me.)  8  Am.  Rep.  415,  the  railroad  company  left  its 
depot  platform  in  defective  condition,  and  it  was  held  liable, 
although  the  place  was  within  the  limits  of  a  highway.     This 
was  also  upon  the  theory  that  it  had  assumed  to  maintain  the 
platform  for  the  public  and  thereby  invited  the  presence  of 
persons  there.     In  Campbell  v.  Boyd  (N.  C.)  43  Am.  Rep.  740, 
the  defendant  permitted  the  public  habitually  to  use  his 
private  bridge.     He  knew  it  was  unsafe.     He  was  liable  on 
the  theory  that  the  injured  party  was,  by  his  own  conduct, 
indnced  to  pass  over  the  bridge  for  a  lawful  purpose.    The 
bridge  was  used  to  reach  defendant's  mill.     In   Graves  v. 
Thomas,  95  Ind.  361,  48  Am.  Rep.  727,  the  public  had  by  per- 
mission traveled  on  foot  for  years  over  an  open  city  lot.     It 
was  held  that,  upon  making  a  cellar  excavation   in  the  path- 
way, with  a  view  to  erecting  a  building,  it  was  the  owner's 
duty  to  put  up  some  guard  or  warning  for  public  protection. 
The  court  based  its  decision   upon  the  ground  that,  for  a 
long  period,  the  public,  using  a  nearby  sidewalk,  had  been 
permitted  to  use  the  path,  where  the  plaintiff  fell,  as  a  part 
oi  the  sidewalk.     Knowing  that  it  had  been  for  so  long  a 
time  traveled  as  a  sidewalk  in  a   populous  city,  the  defend- 
ant's conduct  may  well  have  been  classified  as  wanton  neg- 
lect.   We  have  thus  noted  appellant's  cited  cases,  and  do  not 
find  that  they  apply  to  the  facts  of  the  case  at  bar. 

We  believe  that  the  demurrer  was  properly  sustained,  not 
alone  upon  the  ground  of  want  of  negligence  on  the  part  of 
respondent,  but  also  upon  the  ground  of  contributory  neg- 
ligence. We  think  the  complaint  discloses  upon  its  face  such 
tacts  as  must  be  held  as  matter  of  law  to  amount  to  con- 
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tributory  negligence.  The  conditions  ^ere  certainly  nnasaal. 
Under  the  darkness  of  night  appellant  was  walking  upon  a 
mountain  railroad.  The  place  was  in  a  deep  and  narroiv 
canyon.  On  either  side  the  mountainous  walls  of  the  canyon 
arose  precipitously.  In  this  canyon  was  the  trestle  bridge 
over  which  appellant  knew  be  must  walk  if  be  made^  the 
journey.  He  knew  be  must  walk  upon  the  ties  of  the  bridge* 
placed  some  inches  apart,  and  which,  from  the  averments 
of  his  complaint,  he  could  not  see  in  the  darkness.  By  the 
exercise  of  common  judgment  be  should  have  known  that 
at  best  the  walk  at  such  a  time  and  place  would  be  attended 
with  great  hazard.  He  knew  that  he  was  not  upon  a  high- 
way designed  for  pedestrians,  but  that  it  was  built  and  main- 
tained for  railway  purposes  only.  While  be  may  have 
believed  it  was  in  such  condition  as  would  enable  him  to  walk 
over  it  in  safety,  yet  the  environment,  the  time,  and  his 
relation  to  respondent  were  such  as  gave  him  no  right  to  act 
upon  such  belief,  relying  upon  any  duty  of  respondent  to 
maintain  for  him  a  safe  way.  We  believe  any  jury  of  rea- 
sonable men  would  be  impelled  to  the  conclusion  that  he  took 
bis  chances,  and  that  his  injuries  resulted  from  his  own  neg- 
ligence. In  such  case  it  is  the  duty  of  the  court  to  so  decide, 
as  a  matter  of  law. 
The  judgment  is  afBrmed. 

FULLERTON,  C.   J.,   and    DUNBAR.     MOUNT,    and 
ANDERS,  JJ.,  concur. 


MEASE  V.   UNITED   TRACTION    CO. 

(Supreme  Court  of  Pennsylvania,  March  14,  1904.) 

[57  Atl.  Rep.  820.] 

Accident  on  Street  Railway  Track — ^Nonsuit.* — Plaintiff's  evidence 
in  an  action  to  recover  for  injuries  at  a  street  railway  crossing 
showed  that  he  looked  for  a  car  when  at  the  building  line  of  the 
street,  and  saw  one  about  480  feet  away,  approaching;  that  he  drove 
to  the  track,  and  looked  for  the  second  time,  when  his  horse  was  on 
the  track,  and  saw  a  car  about  half  that  distance  away,  and  drove  on 
at  a  slow  walk;  and  that  the  car  struck  his  front  wheel  almost 
instantly.    Held,  that  an  order  of  nonsuit  was  properly  granted. 

Rulings  on  Evidence. — An  offer  of  evidence  is  properly  excluded 
where  it  contains  both  relevant  and  irrelevant  matter. 

Appeal  from  Court  of  Common  Pleas,  Berks  County. 

Action  by  George  Mease  against  the  United  Traction 
Company.  From  an  order  refusing  to  take  off  a  noosnit, 
plaintiff  appeals.     Affirmed. 

Argued  before  FELL,  BROWN,  MESTREZAT,  POTTER, 
and  THOMPSON,  JT. 

♦See  generally,  foot-note  appended  to  McGoran  v.  New  York,  N. 
H.  &  H.  R.  Co.  (R.  I.),  9  R.  R.  R.  367,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
867. 
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W.  B.  Bechtel,  for  appellant. 

C.  H.  Ruhl,  }.  Milton  Miller,  and  R.  L.  Jones,  for  appellee. 

PER  CURIAM.  There  is  no  view  of  the  plaintiff's  tes- 
timony that  relieves  him  from  the  charge  of  contributory 
nei^ligence.  He  testified  that  when  at  the  building  line  of 
the  street  he  looked  for  a  car,  and  saw  one  a  block  away — 
about  480  feet — approaching  the  crossing.  He  drove  slowly' 
28  feet  to  the  track,  and  looked  a  second  time,  when  his 
horse  was  on  the  track,  or  about  to  step  on  it,  and  saw  the 
car  at  the  middle  of  the  block.  He  drove  on  at  a  slow  walk, 
and  the  front  wheel  of  his  wagon  was  struck  almost  instantly 
—according  to  his  testimony,  within  a  half  second  of  the 
time  he  looked.  He  was  evidently  mistaken  as  to  either  the 
time  or  the  distance.  If  he  was  right  as  to  the  time,  he 
drove  immediately  in  front  of  the  car.  If  he  was  right  as 
to  the  distance,  which  is  less  probable,  he  drove  onto  the 
crossing  without  quickening  the  pace  of  his  horse,  when  he 
knew  the  car  had  run  240  feet  while  he  was  riding  from  the 
building  line,  and  that  he  had  20  feet  more  to  go  in  order  to 
clear  the  track  with  his  wagon.  This  gave  him  only  a  bare 
chance  of  crossing  in  safety,  and  he  took  it  at  his  risk.  He 
evidently  acted  on  the  assumption,  as  did  the  plaintiff  in 
Smith  v.  Electric  Traction  Co.,  187  Pa.  no,  4oAtl.  966,  that, 
if  he  reached  the  crossing  first,  the  duty  to  avoid  a  collision 
rested  wholly  on  the  motorman,  and,  with  a  full  knowledge 
of  the  situation,  he  placed  himself  in  a  position  of  manifest 
danger. 

If  the  competent  testimony  included  in  the  offer  which 
was  made  and  rejected  as  a  whole  had  been  received,  it  would 
not  have  helped  the  plaintiff's  case.  At  most,  it  would  have 
corroborated  him  as  to  the  position  of  the  car,  but  it  would 
also  have  shown  that  its  speed  was  not  great,  because  the 
car  was  stopped  within  less  than  twice  its  length  after  the  col- 
lision. The  offer  was,  however,  properly  rejected.  When 
an  offer  of  evidence  contains  relevant  and  irrelevant  matter, 
and  is  made  as  a  whole,  the  judge  is  not  bound  to  separate  the 
good  from  the  bad,  but  may  reject  it  all.  Wharton  v.  Doug- 
lass, 76  Pa.  273;  Smith  v.  Arsenal  Bank,  104  Pa.  518;  Mundis 
V.  Emig,  171  Pa.  4i7>  32  Atl.  113s. 

The  judgment  is  affirmed. 


PARKERSON  v.  LOUISVILLE  &  N.  R.  CO. 

(Court  of  Appeals  of  Kentucky,  April  27,  1904.) 

[80  S.  W.  Rep.  468.] 

Coimtry    Crossings — Negligence — Speed.* — It    is    not    negligence, 
with  respect  to  strangers,  for  a  railroad  to  run  its  trains  over  a  cross- 

*Sec  foot-note  appended  to  Custer  v.  Baltimore  &  O.  R.  Co.  (Pa.), 
9  R.  R.  R.  448,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  448. 

12  R  R  R— 18 
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ing  in  the  country,  away  from  any  station  or  town,  at  any  rate  of 
speed  it  sees  fit. 

Instructions — ^Appeal — Necessity  of  Exceptions. — Plaintiff  cannot 
complain  of  instructions  given  for  defendant,  to  the  giving  of  whidi 
she  did  not  except. 

Appeal  from  Circuit  Court,  Larue  County. 
"Not  to  be  oCBcially  reported." 

Action  by  Kate  Parkerson,  as  administratrix,  against  the 
Louisville  &  Nashville  Railroad  Company.  From  a  judgment 
for  defendant,  (rlaintifi  appeals.    Affirmed. 

S.  M.  Payton,  for  appellant. 

Poston  &  Moorman  and  Benjamin  D.  Warfield,  for  appel- 
lee. 

HOBSON,  J.  Appellant's  intestate,  while  passing  over 
a  railroad  crossing  between  Lyon's  Station  and  New  Haven» 
was  struck  by  a  freight  train  and  killed.  She  filed  suit  to 
recover  for  his  death,  and  at  the  conclusion  of  all  the  evidence 
the  court  submitted  the  case  to  the  jury,  who  found  for  the 
defendant.  Lyon's  Station  is  south  of  New  Haven.  The 
freight  train  was  going  north.  The  accident  occurred  about 
dusk  in  November.  The  deceased  was  last  seen  riding  on 
horseback  down  the  road  towards  the  crossing.  He  was  then 
about  300  yards  from  the  crossing.  The  person  who  saw 
him  went  across  the  field  to  the  railroad,  and  soon  after  he 
reached  the  track  the  train  passed  him.  There  was  a  pond 
on  the  side  of  the  road  near  the  railroad.  Fresh  tracks  were 
seen  going  from  the  road  to  the  pond  and  from  the  pond  up 
towards  the  railroad  crossing,  which  was  only  a  few  feet 
away.  These  tracks  were  found  the  next  morning,  and  were 
followed  too  close  to  the  railroad  track,  and  there  tracks  were 
seen  as  if  twisting  about.  The  horse  was  found  north  of  the 
crossing  on  the  cattle  guard,  and  15  feet  from  the  center  of 
the  road.  He  seemed  to  have  been  struck  on  the  hip.  The 
body  of  the  deceased  was  found  60  feet  north  of  the  crossine. 
On  the  iron  arm  of  the  rear  flat  car  of  the  train,  which  was 
next  to  the  caboose,  some  horsehair  was  found.  The  train 
consisted  of  about  30  cars,  and  was  running,  according  to  the 
testimony  of  the  railroad  men,  25  miles  an  hour,  or,  accord- 
ing to  the  testimony  for  the  plaintiff,  40  miles  an  hour.  The 
conductor  and  fireman,  who  testified  to  being  on  the  outlook, 
saw  nothing  of  the  horse  or  rider.  The  conductor,  who  was 
in  the  cupola  of  the  caboose,  felt  a  jar  as  he  passed  the  cross- 
ing. A  brakeman,  who  was  on  the  front  end  of  the  caboose, 
saw  the  form  of  a  man  come  against  it,  but  did  not  see  the 
horse.  The  deceased  was  struck  on  his  hip.  The  claim  of 
the  railroad  company  is  that,  after '  the  engine  passed  the 
crossing,  the  horse  became  unmanageable,  and  in  his  efforts 
to  get  away,  being  held  by  the  deceased,  backed  in  his  strug- 
gles against  the  car  next  to  the  caboose.  The  claim  of  the 
plaintiff  is  that  the  caboose  and  rear  car  had  been  separated 
from  the  front  part  of  the    train,  and  that    after   the  train 
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passed  the  deceased  went  upon  the  crossing,  and  was  strnck 
by  the  loose  cars,  which  were  following  on  after  the  train, 
when  he  supposed  the  train  had  passed.     On  this  question 
the  weight  of  the  evidence  is  clearly  with  the  defendant. 
It  is  a  downgrade,  and,  if  these  cars  had  run  down  the  grade 
loose,  there  would  have  been  great  danger  of  a  collision  when 
the  train  stopped  at  New   Haven,  which  was    not  far  off. 
There  was  no  collision  there,  and  nothing  unusual  occurred. 
The  testimony  of  persons  there,  who  were  about  when  the 
train  came  in,  tends  to  confirm  the  testimony  of  the  railroad 
men  that  there  was  no  separation  of  the  train.    The  man 
who  saw  the  deceased,  and  who  went  to  the  railroad  track, 
reaching  it  only  a  short  distance  south  of  the  crossing,  testi- 
fies to  no  separation  of  the  train,  although  introduced  as  a 
witness  for  the  plaintiff.     Besides,  two  witnesses,  who  were  in- 
troduced also  for  the  plaintiff,  who  were  sitting  in  a  buggy  a 
short  distance  south  of  the  crossing,  and  saw  the  train  pass, 
testify  to  no  separation  of  the  cars.     Besides  all  this,  is  the 
fact  that  the  hair  of  the  horse  was  found  on  the  side  of  the 
car,  and  that  the  horse,  when  found,  was  on  the  same  side  of 
the  track,  and  next  to  the  pond.     There  was  some  evidence 
on  behalf  of  the  plaintiff  that  the  proper  signals  were  not 
given  of  the  approach  of  the  train,  but  on  this  subject,   too, 
the  weight  of  the  evidence  is  with  the  appellee. 

The  court  gave  the  jury  four  instructions  asked  by  the 
plaintiil,  to  which  the  defendant  excepted.  He  refused  two 
instructions  asked  by  the  plaintiff,  to  which  she  excepted. 
It  is  insisted  that  these  instructions  should  have  been  given. 
The  first  of  these  instructions  was  substantially  given  in  an 
instruction  asked  by  the  defendant.  The  other  was  properly 
refused.  By  it  the  court  was  requested  to  instruct  the  jury 
to  find  for  the  plaintiff  if  the  train  was  running  at  a  negligent 
and  dangerous  rate  of  speed,  and  by  reason  of  this  the  de- 
ceased was  struck  and  killed.  The  crossing  was  out  in  the 
country,  away  from  any  station  or  town,  and  at  such  places 
the  railroad  company  is  at  liberty  to  run  its  trains,  so  far  as 
strangers  are  concerned,  at  any  rate  of  speed  it  sees  fit. 
Were  the  rule  otherwise,  it  would  be  impracticable  for  rail- 
road trains  to  make  time  as  required  by  the  demands  of  the 
public  service.  L.  &  N.  R.  R.  Co.  v.  Cummins'  Adm'r,  63 
S.  W.  594,  23  Ky.  Law  Rep.  681. 

The  defendant  moved  the  court  to  give  the  jury  ten  in- 
structions. Of  these  the  court  gave  seven,  and  refused  to 
give  the  remainder,  to  which  it  excepted.  But  the  bill  of 
exceptions  shows  no  objection  by  the  plaintiff  to  the  instruc- 
tions offered  by  the  defendant,  and  no  exception  by  her  to 
the  action  of  the  court  in  giving  the  seven  instructions  asked 
by  the  defendant.  She  is  not  in  a  position,  therefore,  to 
complain  of  the  action  of  the  court  in  giving  the  instructions 
asked  by  the  defendant.  And  on  the  whole  case  we  are 
nnable  to  see  that  she  was  prejudiced  in  any  way  by  these 


276        Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S 

LouisyiUe  &  N.  R.  Co.  v.  Fort 

instrnctjons,  for  on  the  merits  the  preponderance  of  the 
evidence  was  with  the  defendant,  and  the  jury  could  not  well 
have  reached  any  other  conclusion  than  that  the  horse 
became  unmanageable,  and  was  struck  by  the  side  of  the 
passing  car  after  the  engine  had  passed  over  the  crossing 
before  the  horse  and  rider  approached  it. 
Judgment  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v,  FORT. 
(Supreme  Court  of  Tennessee,  April  27,  1904.) 

[80  S.  W.  Rep.  429.] 

Appeal  and  Error — Removal  of  Cause — Record. — An  action  was 
filed  in  Tennessee  by  a  citizen  of  Kentucky  against  another  citizen 
of  Kentucky.  Thereafter,  on  the  death  of  the  plaintiff,  a  citizen  of 
Tennessee  was  substituted.  Defendant  then  presented  to  the  court 
a  petition,  with  proper  bond,  for  removal  of  the  cause  to  the  federal 
court,  on  the  ground  of  diversity  of  citizenship,  and  that  the  case 
was  then  for  the  first  time  removable,  and  moved  the  court  for  per- 
mission to  file  the  petition  and  bond  and  for  an  order  of  removal, 
which  the  court  denied.  No  bill  of  exceptions  was  tendered  making^ 
the  petition  and  bond  a  part  of  the  record  at  that  term  of  court.  The 
case  was  tried  at  a  subsequent  term,  and  the  petition  and  bond  were 
incorporated  in  the  bill  of  exceptions  then  filed,  and  were  copied 
into  the  transcript  on  appeal.  Held,  that  this  was  ineflFective  to 
bring  them  into  the  record  and  authorize  the  Supreme  Court  on 
appeal  to  consider  them  and  review  the  action  of  the  trial  court. 

Same — Same — Bill  of  Exceptions — Statute. — The  statute  enacted  in 
1899  (Laws  1899,  p.  657,  c.  275)  authorizing  the  trial  judge  to  allow 
time  in  which  to  file  bills  of  exception  does  not  apply  to  wayside 
bills  of  exception,  such  as  that  in  relation  to  the  refusal  of  the  court 
to  permit  the  filing  of  a  petition  and  bond  for  removal  of  the  cause 
from  the  state  to  the  federal  court. 

Fires  Set  by  Locomotives — Evidence  of  Other  Fires.* — In  an  action 
against  a  railroad  for  damages  to  property  caused  by  fire  alleged  to 
have  originated  from  a  passing  locomotive,  the  plamtiff  may  show 
that  the  locomotives  operated  by  defendant  upon  the  line  of  its  road 
adjacent  to  plaintiff's  property  within  a  few  weeks  before  and  after 
the  destruction  of  plaintiff's  property  threw  sparks  and  burning 
cinders  from  their  smokestacks,  which  set  out  and  originated  fires 
as  far  from  the  track  as  the  place  where  plaintiff's  property  stood. 

Same — Unusual  Danger — Duty  of  Railroad. — Where  the  running  of 
trains  is  attended  with  unusual  danger  from  sparks,  such  as  results 
from  a  drought  and  wind,  the  law  requires  of  a  railroad  company 
ordinary  care  commensurate  with  the  risk  or  hazard. 

Same — Ordinary  Care. — What  would  be  or  what  would  not  be 
ordinary  care  is  always  a  question  for  the  jury. 

Same — Damages — interest. — In  an  action  against  a  railroad  for 
damages  to  property  caused  by  fire  alleged  to  have  originated  from 
a  passing  locomotive,  the  jurors  have  an  equitable  power  to  allow 
interest  on  the  amount  of  plaintiff's  loss  as  found  by  them. 

Same — Same — Same. — Where  the  verdict  of  the  jury  in  an  action 
against  a  railroad  for  damages  to  property  caused  by  fire  alleged  to 
have  originated  from  a  passing  locomotive  is  for  plaintiff  in  a  certain 
sum,  the  value  oi  the  property  destroyed  and  interest,  the  action  of 

♦See  foot-note  appended  to  Mills  v.  Louisville  &  N.  R.  Co,  (Ky.), 
9  R.  R.  R.  409,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  409. 
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the  trial  judge  in  computing  and  including  interest  in  the  judgment 
is  proper. 

Appeal  from  Circuit  Court,  Robertson  County;  B.  D. 
Bell,  Judge. 

Action  by  W.  A.  Fort  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  tor  plaintiff,  defend- 
ant appeals.     Affirmed. 

ILoais  T.  Cobb,  Jno.  W.  Judd,  and  A.  £.  Garner,  for  ap- 
pellant. 

Jas.  A.  Pilcher,  Joel  B.  Fort,  K.  T.  McConnico,  and  H. 
C.  True,  for  appellee. 

SHIELDS,  J.  W.  A.  Fort's  tobacco  factory  and  contents, 
situated  near  the  track  of  the  Louisville  &  Nashville  Railroad 
Company  ic  the  town  of  Saddlersville,  Robertson  county, 
Tenn.,  were  destroyed  between  the  hours  of  lo  and  12 
o'clock  of  the  morning  of  June  18,  1901,  by  fire  claimed  by 
him  to  have  been  negligently  communicated  from  an  un- 
known locomotive  of  the  plaintiff  in  error  passing  along  its 
railroad  near  the  property,  and  this  action  was  brought  in  the 
circuit  court  of  that  county  to  recover  the  damages  resulting 
from  its  destruction. 

The  negh'gence  averred  in  the  declaration  consists  of  the 
improper  handling  of  a  locomotive  of  the  plaintiff  in  error  of 
unknown  identity  while  passing  the  factory,  failure  to  have 
it  equipped  with  appliances  to  prevent  the  escape  and  dis- 
charge of  sparks  and  cinders  of  the  latest  and  most  approved 
character,  and  allowing  those  used  to  become  and  remain 
worn  and  defective,  whereby  and  through  which  live  sparks, 
cinders,  and  coals  escaped  and  were  discharged  from  it  upon 
the  property  of  the  defendant  in  error,  setting  fire  to  and 
destroying  it. 

The  plaintiff  in  error  and  W.  A.  Fort  were  both  citizens  of 
the  state  of  Kentucky  when  the  suit  was  brought.  W.  A. 
Fort  died  in  May,  1902,  and  R.  E.  Fort,  a  citizen  of  Tennes- 
see, was  appointed  administrator  of  his  estate  by  the  county 
court  of  Robertson  county,  and  at  the  June  term  of  the  cir- 
cuit court  the  death  of  the  former  was  suggested  and  ad- 
mitted, and  the  case  revived  in  the  name  of  the  latter  as . 
administrator.  Plaintiff  in  error  then  presented  to  the  court 
a  petition,  with  proper  bond  for  costs,  for  the  removal  of 
the  case  to  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict, averring  in  the  petition  the  facts  above  stated,  the 
diverse  citizenship  of  the  parties,  and  that  the  case  was  then 
for  the  first  time  removable,  and  moved  the  court  for  per- 
mission to  file  the  petition  and  bond,  and  for  an  order  of  re- 
moval, which  motion  upon  consideration  was  overruled,  and 
the  order  denied,  the  presiding  judge  being  of  the  opinion 
that  a  case  for  removal  was  not  disclosed  in  the  petition.  An 
entry  was  made  upon  the  minutes  showing  that  the  petition 
and   bond  were  presented,  a  motion  for.  permission  to  file 
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instructions,  for  on  the  merits  the  preponderance  of  the 
evidence  was  with  the  defendant,  and  the  jury  could  not  well 
have  reached  any  other  conclusion  than  that  the  horse 
became  unmanageable,  and  was  struck  by  the  side  of  the 
passing  car  after  the  engine  had  passed  over  the  crossins: 
before  the  horse  and  rider  approached  it. 
Judgment  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  FORT. 
(Supreme  Court  of  Tennessee,  April  27,  1904.) 

[80  S.  W.  Rep.  429.] 

Appeal  and  Error — Removal  of  Cause — Record. — An  action  was 
filed  m  Tennessee  by  a  citizen  of  Kentucky  against  another  citizen 
of  Kentucky.  Thereafter,  on  the  death  of  the  plaintiff,  a  citizen  of 
Tennessee  was  substituted.  Defendant  then  presented  to  the  court 
a  petition,  with  proper  bond,  for  removal  of  the  cause  to  the  federal 
court,  on  the  ground  of  diversity  of  citizenship,  and  that  the  case 
was  then  for  the  first  time  removable,  and  moved  the  court  for  per- 
mission to  file  the  petition  and  bond  and  for  an  order  of  removal, 
which  the  court  denied.  No  bill  of  exceptions  was  tendered  making 
the  petition  and  bond  a  part  of  the  record  at  that  term  of  court.  The 
case  was  tried  at  a  subsequent  term,  and  the  petition  and  bond  were 
incorporated  in  the  bill  of  exceptions  then  filed,  and  were  copied 
into  the  transcript  on  appeal.  Held,  that  this  was  ineflFective  to 
bring  them  into  the  record  and  authorize  the  Supreme  Court  on 
appeal  to  consider  them  and  review  the  action  of  the  trial  court. 

Same— Same — Bill  of  Exceptions — Statute. — ^The  statute  enacted  in 
1899  (Laws  1899,  p.  657,  c.  275)  authorizing  the  trial  judge  to  allow 
time  in  which  to  file  bills  of  exception  does  not  apply  to  wayside 
bills  of  exception,  such  as  that  in  relation  to  the  refusal  of  the  court 
to  permit  the  filing  of  a  petition  and  bond  for  removal  of  the  cause 
from  the  state  to  the  federal  court. 

Fires  Set  by  Locomotives — Evidence  of  Other  Fires.* — In  an  action 
against  a  railroad  for  damages  to  property  caused  by  fire  alleged  to 
have  originated  from  a  passing  locomotive,  the  plamtiff  may  show 
that  the  locomotives  operated  by  defendant  upon  the  line  of  its  road 
adjacent  to  plaintiff's  property  within  a  few  weeks  before  and  after 
the  destruction  of  plaintiff's  property  threw  sparks  and  burning 
cinders  from  their  smokestacks,  which  set  out  and  originated  fires 
as  far  from  the  track  as  the  place  where  plaintiff's  property  stood. 

Same — Unusual  Danger — Duty  of  Railroad. — Where  the  running  of 
trains  is  attended  with  unusual  danger  from  sparks,  such  as  results 
from  a  drought  and  wind,  the  law  requires  of  a  railroad  company 
ordinary  care  commensurate  with  the  risk  or  hazard. 

Same — Ordinary  Care. — ^What  would  be  or  what  would  not  be 
ordinary  care  is  always  a  question  for  the  jury. 

Same — Damages — Interest. — In  an  action  against  a  railroad  for 
damages  to  property  caused  by  fire  alleged  to  have  originated  from 
a  passing  locomotive,  the  jurors  have  an  equitable  power  to  allow 
interest  on  the  amount  of  plaintiff's  loss  as  found  by  them. 

Same — Same — Same. — Where  the  verdict  of  the  jury  in  an  action 
against  a  railroad  for  damages  to  property  caused  by  fire  alleged  to 
have  originated  from  a  passing  locomotive  is  for  plaintiff  in  a  certain 
sum,  the  value  of  the  property  destroyed  and  interest,  the  action  of 

♦See  foot-note  appended  to  Mills  v,  Louisville  &  N.  R.  Co.  (Ky.), 
«  R.  R.  R.  409,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  409. 
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the  trial  judge  in  computing  and  including  interest  in  the  judgment 
is  proper. 

Appeal  from  Circuit  Court,  Robertson  County;  B.  D. 
Belly  Judge. 

Action  by  W.  A.  Fort  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  tor  plaintifi,  defend- 
ant appeals.     AfiEirmed. 

Louis  T.  Cobb,  Jno.  W.  Judd,  and  A.  E.  Garner,  for  ap- 
pellant. 

Jas.  A.  Pilcher,  Joel  B.  Fort,  K.  T.  McConnico,  and  H. 
C.  True,  for  appellee. 

SHIELDS.  J.  W.  A.  Fort's  tobacco  factory  and  contents, 
situated  near  the  track  of  the  Louisville  &  Nashville  Railroad 
Company  in  the  town  of  Saddlersville,  Robertson  county, 
Tenn.,  were  destroyed  between  the  hours  of  lo  and  I2 
o'clock  of  the  morning  of  June  i8,  1901,  by  fire  claimed  by 
him  to  have  been  negligently  communicated  from  an  un- 
known locomotive  of  the  plaintiff  in  error  passing  along  its 
raihroad  near  the  property,  and  this  action  was  brought  in  the 
circuit  court  of  that  county  to  recover  the  damages  resulting 
from  its  destruction. 

The  negligence  averred  in  the  declaration  consists  of  the 
improper  handling  of  a  locomotive  of  the  plaintiff  in  error  of 
irakaown  identity  while  passing  the  factory,  failure  to  have 
it  equipped  with  appliances  to  prevent  the  escape  and  dis- 
charge of  sparks  and  cinders  of  the  latest  and  most  approved 
character,  and  allowing  those  used  to  become  and  remain 
worn  and  defective,  whereby  and  through  which  live  sparks, 
cinders,  and  coals  escaped  and  were  discharged  from  it  upon 
the  property  of  the  defendant  in  error,  setting  fire  to  and 
destroying  it. 

The  plaintiff  in  error  and  W.  A.  Fort  were  both  citizens  of 
the  state  of  Kentucky  when  the  suit  was  brought.  W.  A* 
Port  died  in  May,  1902,  and  R.  E.  Fort,  a  citizen  of  Tennes- 
see, was  appointed  administrator  of  his  estate  by  the  county 
court  of  Robertson  county,  and  at  the  June  term  of  the  cir- 
cuit court  the  death  of  the  former  was  suggested  and  ad- 
mitted, and  the  case  revived  in  the  name  of  the  latter  as 
administrator.  Plaintiff  in  error  then  presented  to  the  court 
a  petition,  with  proper  bond  for  costs,  for  the  removal  of 
the  case  to  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict, averring  in  the  petition  the  facts  above  stated,  the 
diverse  citizenship  of  the  parties,  and  that  the  case  was  then 
for  the  first  time  removable,  and  moved  the  court  for  per- 
mission to  file  the  petition  and  bond,  and  for  an  order  of  re- 
moval, which  motion  upon  consideration  was  overruled,  and 
the  order  denied,  the  presiding  judge  being  of  the  opinion 
that  a  case  for  removal  was  not  disclosed  in  the  petition.  An 
entry  was  made  upon  the  minutes  showing  that  the  petition 
aod  bond  were  presented,  a  motion  for.  permission  to  file 
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tbem  made  and  deDied,  but  no  bill  of  exceptions  was  tendered 
or  filed  making  the  petition  and  bond  a  part  of  the  record. 
A  continuance  was  then  allowed. 

The  case  was  tried  at  the  October  term,  1903,  by  the  court 
and  a  jury,  resulting  in  a  verdict  in  favor  of  defendant  in 
error  for  $10,000,  the  value  of  the  property  destroyed,  with 
interest  from  June  18,  1901,  the  date  of  the  fire,  upon  which 
the  court  after  overruling  the  motion  of  plaintiff  in  error  for 
a  new  trial,  and  computing  the  interest  to  be  $1,384.99,  en- 
tered a  judgment  for$n,384.99  and  costs,  to  reverse  which  the 
plaintiff  in  error,  having  tendered  and  filed  its  bill  of  excep* 
tions,  prosecutes  an  appeal  in  the  nature  of  a  writ  of  error 
to  this  court. 

The  first  error  assigned  is  predicated  upon  the  action 
of  the  trial  judge  in  refusing  to  allow  the  plaintiff  in  error 
to  file  its  petition  and  bond  and  order  a  removal  of  the  case 
to  the  Circuit  Court  of  the  United  States. 

The  petition  and  bond  which  plaintiff  in  error  asked  per- 
mission to  file  were  not  filed  or  made  a  part  of  the  record  by 
bill  of  exceptions  at  the  term  of  court  at  which  they  were 
presented,  and  are  therefore  no  part  of  the  record  in  this 
case.  They  were  incorporated  in  the  bill  of  exceptions  filed 
upon  the  final  trial  at  the  October  term,  1903,  and  are  copied 
in  the  transcript,  but  this  is  not  effective  to  bring  them  into 
the  record  and  authorize  this  court  to  consider  them  and  re^ 
view  the  action  of  the  trial  judge  in  the  matter.  They  should 
have  been  embodied  in  a  bill  of  exceptions  properly  taken  at 
the  June  term  of  the  court,  when  they  were  presented,  and 
permission  to  file  them  refused,  if  it  was  desired  to  insist  upon 
the  exceptions  taken  to  the  action  of  the  trial  judge  in  refus- 
ing the  application.  It  is  well-settled  practice  that  when 
it  is  desired  to  preserve  exceptions  to  the  action  of  a  trial 
court  in  relation  to  any  matter  not  a  part  of  the  record,  and 
which  a  bill  of  exceptions  is  necessary  to  bring  into  it,  a 
bill  of  exceptions  embodying  such  matter  must  be  tendered^ 
authenticated  by  the  signature  of  the  presiding  judge,  and 
filed  in  the  case  before  the  adjournment  of  the  term  of  coart 
at  which  the  action  complained  of  occurred. 

This  rule  applies  to  proceedings  had  in  the  progress  of  the 
case,  as  well  as  to  the  action  of  the  Court  upon  trial  and 
judgment.  If  the  action  of  the  court  is  had  at  a  term  pre- 
vious to  that  at  which  the  final  judgment  is  entered,  the  bill 
of  exceptions  must  be  made  and  filed  at  such  previous  term, 
and,  if  not  then  done,  the  exceptions  are  waived.  The 
statute  enacted  in  1899  (Laws  1899,  p.  6S7.  c.  275),  authoriz- 
ing the  trial  judge  to  allow  time  in  which  to  file  bills  of  excep- 
tions after  final  judgment,  does  not  apply  to  wayside  bills 
of  exceptions  of  this  character.  The  object  of  the  rule  is  to 
secure  an  accurate  record  of  the  facts  upon  which  the  excep- 
tions are  predicated,  which  can  only  be  done  by  requiring  the 
bill  of  exceptions  to  be  made  and  authenticated  while  they 
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are  yet  fresh  and  clear  in  the  minds  ol  the  presidios  judge 
and  the  parties  to  the  case.  Long  experience  has  proven 
that  this  is  a  most  salutary  rale,  to  which  courts  should 
strictly  adhere.  Any  other  practice  would  result  in  uncer- 
tainty and  confusion. 

All  oar  cases  upon  this  subject  are  in  accord.  McGavock 
V.  Puryear,  6  Cold.  34;  Garrett  v.  Rogers,  i  Heisk.  321; 
Steele  V.  Davis,  5  Heisk.  75;  Jones  v.  Burch,  3  Lea,  747; 
Darden  ▼.  Williams,  lOO  Tenn.  414,  45  S.  W.  669;  Nance  v. 
Chesney,  loi  Tenn.  466,  47  S.  W.  6go. 

The  petition  and  bond  for  removal  presented,  therefore, 
are  not  before  us,  and  the  action  of  the  trial  judge  in  re(us« 
iog  to  allow  them  to  be  filed  and  order  a  removal  of  the  case 
cannot  be  here  reviewed  upon  its  merits,  and  the  assignment 
of  error  thereon  is  overruled. 

The  second  assignment  of  error  is  based  upon  the  action 
of  the  trial  judge  in  overruling  the  objections  made  by  the 
plaintiff  in  error  to  the  testimony  offered  by  the  defendant 
in  error  tending  to  show  that  the  locomotives  operated  by  it 
upon  that  line  of  its  road,  in  passing  Saddlersville  and  vicin- 
ity within  a  few  weeks  before  and  after  the  factory  was 
destroyed,  threw  sparks  and  burning  cinders  from  their  smoke- 
stacks, which  set  out  and  originated  fires  as  far  from  its  track 
as  the  place  where  the  factory  stood. 

The  tobacco  factory  destroyed  was  situated  about  100  feet 
from  the  railroad  track,  and  covered  by  a  very  old  and  dry 
shingle  roof.  A  severe  drought  was  prevailing  in  that  sec- 
tion of  the  country,  and  the  wind  that  morning  was  blowing 
strongly  from  the  direction  of  the  railroad  to^yards  the  fac- 
tory. The  fire  was  first  discovered  upon  the  outside  of  the 
root  of  the  factory,  on  the  side  next  to  the  railroad,  about  11 
o'clock  a.  m. 

The  proof  concerning  the  number  of  trains  that  passed 
Saddlersville  that  morning  was  conflicting.  The  plaintiff 
10  error  undertook  to  prove  that  only  four  passed  between 
the  hours  of  8  o'clock  and  10:30  o'clock,  and  to  identify  the 
locomotives  pulling  these,  and  prove  that  they  were  prop- 
erly equipped  with  spark  arresters  and  appliances,  and  care- 
inlly  handled;  while  the  defendant  in  error  claimed  that  a 
fifth  train,  a  long  heavy  freight,  passed  about  is  minutes  be- 
fore the  fire  was  discovered,  running  rapidly,  and  that  the 
locomotive  discharged  great  volumes  of  smoke,  which  covered 
aod  enveloped  the  factory ;  but  no  one  saw  any  live  sparks 
or  cindtrs  fall  upon  its  roof.  There  was  no  other  known 
scarce  from  which  the  fire  could  have  been  communicated. 

There  was  also  proof  tending  to  show  that  all  the  locomo- 
tives of  plaintiff  in  error  upon  this  road  were  of  similar 
construction  and  equipment,  and  that  a  locomotive  equipped 

with  a  spark  arrester  of  the  latest  and  most  approved  kind, 
in  good  repair,  when  properly  operated,   would  not  throw 

sparks  and  cinders  more  than  20  feet  from  the  track. 
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The  evidence  upon  which  plaintiff  in  error  undertook  to 
identify  and  prove  the  equipment,  condition,  and  manner  in 
which  the  four  locomotives  which  it  claimed  had  passed  Sad- 
dleraville  the  morning  of  the  fire  was  in  the  form  of  deposi- 
tions of  a  number  of  its  employees,  taken  in  its  behalf,  and 
filed  in  the  case  several  months  before  the  trial,  and  subject 
to  the  examination  of  the  defendant  in  error. 

The  contention  of  plaintiff  in  error  in  support  of  this  as- 
signment is  that  evidence  that  other  locomotives  operated 
by  it  upon  the  same  road  where  the  fire  occurred,  and  about 
the  same  time,  threw  out  and  discharged  cinders  which  would 
probably  have  caused  the  destruction  of  the  property  in  ques- 
tion, is  only  competent  when  the  locomotive  supposed  to 
have  communicated  the  fire  is  unknown  and  unidentified,  and 
its  equipment  and  state  of  repair  cannot  be  proven;  while  in 
this  case  from  the  evidence  placed  on  file  by  it  long  before 
the  trial,  the  only  locomotives  from  which  the  fire  could  have 
escaped,  four  in  number,  are  fully  identified,  and  their  equip- 
ment and  condition  open  to  investigation  and  proof. 

If  the  rule  was  that  evidence  of  the  character  offered  and 
admitted  was  not  competent  when  the  locomotive  claimed 
to  have  set  out  the  fire  was  known  and  identified,  it  would 
not  be  applicable  to  this  case. 

The  identification  of  the  locomotives  which  plaintiff  in 
error  claims  are  the  only  ones  from  which  the  fire  could  pos- 
sibly have  been  communicated  is  altogether  insufficient. 

Proof  that  one  or  more  of  four  locomotives,  if  any,  set  out 
the  fire,  is  too  uncertain,  and  does  not  amount  to  identifica- 
tion. Nor  can  plaintiffs  whose  property  has  been  destroyed 
in  this  manner  be  restricted  by  railroad  companies  in  the 
production  of  evidence  of  their  negligence  as  here  attempted. 

To  confine  the  proof  of  negligence  in  these  particulars  to 
the  equipment  and  condition  of  locomotives  identified  by 
railroad  companies  in  this  or  any  other  way  would  be  to  give 
them  absolute  control  of  all  proof  of  their  character,  and  an 
unfair  advantage  in  all  cases  where  the  plaintiff  could  not 
produce  positive  evidence  of  the  origin  of  the  fire. 

Plaintiffs  in  these  cases  would  be  unable  to  controvert  the 
evidence  produced  by  the  defendants.  They  have  no  access 
to  the  records,  and  information  necessary  to  establish  the 
identity  of  the  locomotives  drawing  the  numerous  trains  of 
a  great  railroad  system,  and  ordinarily,  where  identity  is  estab- 
lished, they  have  not  the  skill  to  determine  whether  the  loco- 
motive is  properly  equipped  or  in. good  repair,  and  how  are 
they  to  know  that  it  is  then  in  the  same  condition  as  when 
the  fire  occurred. 

The  evidence  filed  would  always  be  against  them,  for  it  is 
not  to  be  presumed  that  railroad  companies  will  place  in  the 
record  testimony  which  would  establish  their  liability  for  the 
damages  claimed. 

This  rule  is  also  inapplicable  to  this  case  because  there 
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was  evidence  that  a  fifth  train  passed  the  factory  near  the 
hoor^of  the  fire,  the  locomotive  of  which  was  wholly  uniden- 
tified. 

Bat  the  contention  of  plaintiff  in  error  is  nntenable.  and 
not  the  law.  The  testimony  admitted  was  relevant  and 
competent  evidence  in  chief  to  show  habitaal  neglisrence 
upon  the  part  of  the  company  in  the  equipment,  repair,  and 
management  of  its  locomotives,  and  that  they  would  and  did 
discharge  sparks  and  cinders,  which,  under  similar  condi- 
tions, would  originate  fires  so  far  from  its  track  as  the  prop- 
erty destroyed  was  situated,  and  the  consequent  possibility 
and  probability  that  the  fire  complained  of  was  communicated 
in  this  manner.  This  was  peculiarly  so  in  this  case,  as  no 
one  saw  the  sparks  fall  upon  the  buildings,  and  the  origin  of 
the  fire  was  otherwise  unknown  and  unaccounted  for,  and 
also  because  all  the  engines  used  upon  that  line  were  of  sim- 
ilar construction  and  equipment.  It  was  also  competent  in 
rebuttal,  as  tending  to  contradict  the  evidence  offered  by 
plaintiff  in  error  that  its  locomotives  were  properly  con- 
structed, equipped,  in  good  repair,  and  carefully  handled. 

While  there  are  authorities  that  hold  that,  where  the  loco- 
motive from  which  the  fire  originated  is  satisfactorily  iden- 
tified, testimony  of  other  fires  being  set  out  must  be  confined 
to  that  particular  locomotive,  they  have  never  been  followed 
by  this  court. 

In  the  case  of  Burke  v.  Louisville  &  Nashville  Railroad 
Company,  7  Heisk.  456,  19  Am.  Rep.  618,  the  admission  of 
evidence  similar  to  that  admitted  in  this  case  was  held  to  be 
proper. 

It  is  there  said : 

"Over  the  objections  of  the  defendant,  it  was  also  shown 
that  on  previous  occasions  other  engines  of  the  defendant  had 
been  seen  to  emit  sparks,  which  were  borne  much  further 
on  a  light  wind  than  the  distance  between  the  road  and  the 
plaintiff's  house — sometimes  fifty  yards,  at  others  the  length 
of  a  train  of  twenty  cars;  and  that  fences  and  grass  along 
the  way  had  now  and  then  been  ignited  by  the  falling 
sparks.     ♦    •    ♦ 

''Upon  the  question  of  evidence  presented,  it  was  held 
in  England  that  it  was  proper  evidence  to  go  to  the  jury 
that  the  company's  engine  had  before,  in  passing  along  the 
line,  emitted  sparks  a  sufficient  distance  to  have  done  the 
injury  in  that  case,  as  a  means  of  ascertaining  the  possibility 
ofthe  building  being  fired  in  the  manner  alleged.  The  testi- 
mony in  that  case  showed  that  the  danger  of  emitting  sparks 
is  very  much  increased  by  overtasking  the  engine,  and  that 
it  may  be  altogether  avoided  by  shutting  off  the  steam  in 
passing  a  place  where  there  is  danger  from  sparks,  or  that  the 
danger  may  be  guarded  against  by  mechanical  precaution." 

This  court  also  held  evidence  of  this  character  competent 
in  the  case  of  Nashville  &  Chattanooga  Railway  Company  v. 
Tyne,  7  Am.  &  Eng.  Ry.  Cas.  515,  saying: 
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^4t  is  further  objected  that  the  court  erred  in  allowinii:  a 
witness  to  state  that  two  weeks  after  the  fire  he  saw  sparks 
fall  from  defendant's  ens^ine,  in  passing  on  the  trestle,  upon 
the  spot  where  the  house  was  burned,  in  such  volume  as 
would  have  fired  the  house  if  it  had  been  standing.  The 
house  was  situated  about  twenty  or  thirty  feet  from  the  track 
upon  the  trestle,  and  its  roof  was  below  the  rails,  and  the 
charge  of  plaintiff  below  was  that  it  was  burned  by  sparks 
from  a  passing  train,  and  that  due  caution  was  not  observed 
by  the  company's  servants,  nor  were  their  machinery  and 
smokestack  or  spark  arresters  up  to  the  standard  required  by- 
law. A  number  of  witnesses  testified  as  to  the  distance  live 
sparks  would  be  cast,  varying  their  estimate  from  fifteen  to 
thirty  feet." 

^' We  think  their  evidence  was  legitimate  for  either  side; 
and,  if  so,  it  is  manifest  that  an  immediate  observation  of  the 
fact  was  more  satisfactory  than  opinions.  Similar  evidence 
was  held  admissible  in  the  case  of  Burke  v.  Railroad  Co.,  7 
Heisk.  464,  [19  Am.  Rep.  618].  Some  witnesses  of  the  defend- 
ant below,  who  had  testified  that  an  engine  would  not  throw 
live  sparks  more  than  fifteen  feet,  were  asked  on  cross-exam- 
ination whether  they  would  not  consider  an  engine  or  spark 
arrester  'out  of  order'  if  it  threw  live  sparks  thirty  or  thirty- 
five  feet,  and  they  answered  that  they  would.  This,  we 
think,  was  competent  evidence." 

It  does  not  appear  from  the  opinions  of  the  court  in  these 
cases  that  the  particular  locomotive  from  which  the  fire  orig- 
inated was  identified,  and  in  the  last  case  that  there  was 
evidence  that  all  the  locomotives  of  the  railroad  company 
operated  upon  that  line  were  constructed  and  equipped  alike, 
but  the  testimony  was  admitted  regardless  of  these  facts  to 
show  that  the  company  was  guilty  of  habitual  negligence 
in  this  respect,  and  the  possibility  and  probability  that  the 
buildings  were  destroyed  by  sparks  and  cinders  discharged 
by  its  locomotives. 

In  the  case  of  Louisville  &  Nashville  Railroad  Company  v. 
Short,  no  Tenn.  — ,  ^^  S.  W.  936,  proof  that  the  locomotives 
of  plaintiff  in  errot  generally  threw  out  sparks  and  cinders, 
which  created  fires  along  its  road  within  10  months  of  the 
fire  in  question,  was  held  competent,  it  appearing  that  all  the 
locomotives  operated  on  the  road  during  that  time  were 
equipped  with  similar  spark  arresters,  as  tending  to  show 
negligence  in  that  the  locomotives  were  of  improper  con-> 
struction  or  improperly  operated;  while  similar  proof  relat- 
ing to  a  period  previous  to  that  time,  when  the  locomotives 
were  of  a  different  construction,  was  rejected  as  too  remote 
and  uncertain  to  throw  any  light  upon  the  conduct  of  the 
company  at  the  time  of  the  fire  which  was  the  subject  of  the 
inquiry. 

In  the  case  of  Grand  Trunk  Railway  Company  v.  Richardson, 
91  U.  S.  454,  23  L.  Ed.  356,  Mr.  Justice  Strong,  in  overruling 
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an  assignment  of  error  based  upoD  the'  action  of  the  trial 
judge  in  admitting  evidence  that  at  various  times  during  the 
same  summer  before  the  fire  occurred  locomotives  of  the  de- 
fendant railway  company,  other  than  the  two  which  were 
proven  to  have  passed  shortly  before  the  fire  which  destroyed 
plaintiff's  property  was  discovered,  one  or  the  other  of  which 
the  plaintiff  claimed  had  communicated  the  fire,  discharged 
live  sparks  and  cinders  the  distance  plaintiff's  mill  was  sit- 
uated from  the  road,  without  showing  that  the  locomotives 
were  similar in^their construction,  repair,  and  operation,  said: 

''The  question,  therefore,  is  whether  it  tended  in  any  de- 
gree to  show  that  the  burning  of  the  bridge,  and  the  conse- 
quent destruction  of  the  plaintiffs'  property,  were  caused  Jby 
any  of  the  defendant's  locomotives.  The  question  has  often 
been  considered  by  the  courts  in  this  country  and  in  England, 
and  such  evidence  has,  we  think,  been  generally  held  admis- 
sible as  tending  to  prove  the  possibility,  and  a  consequent 
probability,  that  some  locomotive  caused  the  fire,  and  as 
tending  to  show  a  negligent  habit  of  the  oflScers  and  agents 
of  the  railroad  company.  There  are,  it  is  true,  some  cases 
that  seem  to  assert  the  opposite  rule.  It  is,  of  course,  in- 
direct evidence,  if  it  be  evidence  at  all.  In  this  case  it  was 
proven  that  engines  run  by  the  defendant  had  crossed  the 
bridge  not  long  before  it  took  fire.  The  particular  engines 
were  not  identified,  but  their  crossing  raised  at  least  some 
probability,  in  the  absence  of  proof  or  any  other  known  cause, 
that  they  caused  the  fire.  And  it  seems  to  us  that,  under 
the  circumstances,  this  probability  was  strengthened  by  the 
fact  that  some  engines  of  the  same  defendant,  at  other  times 
daring  the  same  season,  had  scattered  fire  during  their  pas- 
sage." 

In  the  case  of  Sheldon  v.  Hudson  River  Railroad  Company, 
14  N.  Y.  218,  67  Am.  Dec.  155,  it  is  held  that  evidence  that 
at  other  times  sparks  and  fire  had  been  thrown  from  locomo- 
tives to  a  greater  distance  from  the  track  than  the  buildings 
destroyed,  which  were  liable  to  set  fire  to  objects,  was  admis- 
sible. 

In  Diamond  v.  Northern  Pacific  Railroad  Company,  6 
Mont.  580,  13  Pac.  367,  evidence  of  emission  of  sparks  by 
the  defendant's  engines  prior  and  subsequent  to  the  time  of 
the  fire  in  question  was  held  competent  without  showing  that 
they  were  under  the  charge  of  the  same  engineer  or  of  the 
same  construction  as  the  engine  causing  the  fire. 

In  the  case  of  Illinois  Central  Railroad  Company  v.  Mc- 
Clelland, 42  111.  355,  the  company  had  offered  evidence  tend- 
ing to  show  that  defendant's  engines  were  provided  with 
sparks  arresters  of  the  most  approved  character,  and  the 
plaintiff  was  allowed  to  show  in  rebuttal  that  some  of  its 
cogines  had,  about  the  same  time  as  the  fire  complained  of» 
thrown  sparks  100  feet  from  the  track. 

In  Crist  v.  Erie  Railroad  Company,  58  N.  Y.  638,  an  action 
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to  recover  for  buildiogrs  destroyed  by  coals  from  a  locomotive 
engine,  after  testimony  had  been  given  tending  to  exclude 
the  probability  that  the  fire  originated  from  any  other  source, 
evidence  that  engines  passing  on  other  occasions  discharged 
sparks  and  coals,  which  fell  further  from  the  track  than  the 
building  destroyed,  was  held  competent. 

In  Henderson  v.  Philadelphia  &  R.  R.  Company,  144  Pa. 
461,  22  Ath  851,  16  L.  R.  A.  299,  27  Am.  St.  Rep.  652,  it  was 
held  that,  where  the  particular  engine  from  which  the  fire 
was  communicated  was  not  satisfactorily  identified,  it  was 
competent  for  the  plaintifi  to  prove  in  support  of  the  allega- 
tion that  the  fire  was  the  result  of  the  defendant's  negligence 
that  defendant's  locomotives  generally,  or  many  of  them,  at 
about  the  time  of  the  fire  complained  of,  threw  sparks,  which 
caused  other  fires  along  that  part  of  the  defendant's  road, 
destroying  property  situated  similarly  to  that  of  the  plaintifi. 

It  is  thus  clear  from  our  own  cases  and  those  of  other  courts 
of  high  authority  that  there  was  no  error  in  the  action  of  the 
trial  judge  in  admitting  this  evidence. 

Another  assignment  of  error  is  based  upon  the  charge  of 
the  court  in  relation  to  the  degree  of  care  the  plaintiff  in  error 
should  have  exercised  under  the  facts  disclosed  in  the  record 
to  prevent  the  destruction  of  the  property  of  defendant  in 
error  by  fire  escaping  from  its  locomotives. 

The  instruction  complained  of  is  in  these  words: 

''The  court  has  heretofore  charged  you  that  if  you  find 
there  was  a  drought  and  wind  on  the  day  of  the  fire,  and  that 
the  running  of  trains  was  attended  with  unusual  danger  from 
sparks,  the  law  required  of  the  railroad  company  unusual  care 
and  precaution.  What  the  court  meant  by  the  above  was 
that  the  railroad  company  must  at  all  times  use  ordinary  care 
in  the  management  of  its  engines  to  prevent  them  throwing 
out  sparks,  and  that  ordinary  care  on  the  part  of  the  railroad 
company  is  care  commensurate  with  the  risk  or  hazard,  and 
what  would  be  or  what  would  not  be  ordinary  care  is  always 
a  question  for  the  jury." 

This  is  merely  the  application  of  the  elementary  doctrine 
that  it  is  the  duty  of  every  one  in  his  conduct  and  the  use  of 
his  property  to  exercise  ordinary  or  reasonable  care  and  pru- 
dence so  as  not  to  injure  others,  the  degree  of  care  required 
to  be  commensurate  with  the  character  of  the  business  car- 
ried on,  the  danger  to  which  it  exposes  the  property  of  others, 
and  the  then  existing  conditions,  to  railroad  companies'  in 
the  operation  of  their  locomotives.  They  are  authorized  to 
use  and  carry  fire  xon  them  for  the  purpose  of  generating 
steam,  and  when  they  have  them  properly  constructed  and 
equipped  with  spark  arresters  and  appliances  of  the  latest 
and  most  approved  character  to  prevent  the  escape  of  coals 
and  cinders,  in  good  repair,  and  carefully  and  skillfully 
handled,  and  observe  such  other  precautions  as  the  surround- 
ings may  call  for  to  avoid  the  communication  and  spread  of 
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fire,  they  are  not  liable  for  property  anavoidably  destroyed 
by  escaping  sparks  and  cinders ;  but  on  account  of  the  great 
stretches  of  country  and  number  of  towns  over  and  tbrongb 
which  their  trains  are  constantly  passing  at  all  hours  of  the 
day  and  night  and  seasons  of  the  year,  and  the  vast  amount 
of  valuable  property  along  their  roads,  much  of  which  has 
been  constructed  there  for  the  purpose  of  doing  business  with 
them,  upon  their  implied  invitation,  and  the  fearfully  de- 
structive power  of  this  element  when  once  beyond  control, 
they  should  be  required  to  exercise  at  all  times  a  degree  of 
care  and  prudence  commensurate  with  the  danger  to  which 
this  property  is  exposed  by  them  in  the  lawful  conduct  of 
their  business.  And,  as  the  danger  necessarily  attending  the 
use  of  fire  in  locomotives  is  far  greater  in  some  places  and 
upon  some  occasions  than  others,  what  is  reasonable  care 
in  their  equipment  and  management  must  always  depend 
upon  the  facts  and  circumstances  of  each  case.  What  would 
be  ordinary  care  in  the  operation  of  them  in  the  country,  or 
in  a  wet  season,  might  be  gross  negligence  in  a  town  or  city, 
or  in  a  drought,  where  and  when  the  danger  of  communicat- 
ing the  fire  is,  in  the  very  nature  of  things,  much  greater. 

The  role  is  clearly,  comprehensively,  and  correctly  stated 
in  Mr.  Elliott's  valuable  work  on  the  Law  of  Railroads  in 
these  words : 

'4t  is  a  well-settled  principle  of  law  that  care  in  doing 
any  particular  act  must  be  exercised  in  proportion  to  the 
danger  attending  the  act.  Where  the  doing  of  any  particular 
act  is  attended  with  unusual  hazards,  unusual  care  must  be 
exercised,  but  where  the  performance  of  the  act  is  attended 
with  only  ordinary  hazards  a  less  degree  of  care  is  required. 
These  principles  have  frequently  been  applied  in  railway  fire 
cases,  for  the  circumstances  under  which  fires  are  likely  to 
occur  and  do  occur  are  so  varied  that  difierent  degrees  of  care 
OQust  necessarily  be  employed.  In  proportion  as  the  hazards 
increase,  there  should  be  a  corresponding  increase  in  the  care 
exercised.  Thus  it  has  been  held  that  it  is  the  duty  of  a  rail- 
way company  in  an  unusually  dry  season,  where  all  inflamma- 
ble material  is  like  tinder,  and  liable  to  be  set  on  fire  from 
the  smallest  spark,  to  exercise  greater  precaution  and  care 
than  in  wet  or  damp  seasons.  So,  where  the  wind  is  blow- 
ing directly  from  an  engine  toward  wooden  buildings  or  com- 
bustible materials,  greater  precaution  may  be  required," 
etc. 

It  is  also  concisely  stated  in  Judge  Thompson's  Commen- 
taries on  the  Law  of  Negligence,  vol.  2,  §  2233,  as  follows: 

"The  degree  of  care  which  it  is  required  to  exercise  in  all 
cases  is,  as  in  other  cases  proportionate  to  the  danger  accru- 
ing to  third  persons  from  a  failure  to  exercise  care.  In  other 
words,  here,  as  in  other  cases,  what  the  law  regards  as  rea- 
sonable care  is  a  care  proportioned  to  the  risks;  and  it  may, 
in  some  cases,  require  a  high  degree  of  skill,  and  the  most 
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exact  and  uDremitting  care  and  attention  and  dilis:ence, 
while  in  other  cases,  where  the  danger  is  remote,  it  will  be 
satisfied  with  a  less  skill,  and  with  a  less  exact  and  constant 
care  and  attention." 

It  is  the  duty  of  railroad  companies  not  only  to  have  their 
engines  properly  constructed  and  equipped  with  appliances 
for  the  prevention  of  the  escape  of  fire  according  to  the 
latest  and  most  approved  state  of  the  art,  and  to  keep  the 
same  in  repair,  but  when  so  equipped  to  have  them  carefully 
and  prudently  handled. 

Negligence  of  a  railroad  company  whereby  fire  is  comma- 
nicated  to  adjacent  premises,  say  Judge  Thompson,  may 
consist:  ''(i)  In  not  being  provided  with  the  best  appliances 
to  prevent  the  unnecessary  escape  of  fire  from  its  locomotives; 
(2)  in  not  keeping  such  appliances  in  repair;  (3)  in  not  keep- 
ing its  right  of  way  free  from  combustible  materials;  (4)  in 
operating  its  locomotives  so  as  to  unnecessarily  scatter  fire; 
(5)  in  not  arresting  the  spread  of  fire  after  it  has  been  set  by 
its  engines  from  its  negligence  upon  it  right  of  way." 

And  where  it  appears  that  the  fire  was  communicated  from 
the  locomotive  of  a  railroad  company  to  the  property  de- 
stroyed, the  burden  of  proof  is  upon  the  company  to  show 
that  it  has  performed  and  discharged  all  of  its  duties  as  herein 
defined,  because  the  owners  of  the  property  along  the  roads 
have  no  opportunity  to  examine  the  locomotives  of  the  com- 
pany, and  generally  are  unable  to  determine  whether  or  not 
they  are  properly  equipped,  or  in  good  repair;  and  in  most 
cases  the  particular  engine  which  communicated  the  fire  is 
unknown,  while  it  is  the  duty  of  the  railroad  companies  to 
know  the  character  and  condition  of  their  engines,  and  the 
manner  in  which  they  are  operated.     Simpson  v.  R.   Co.,  5 

Lea,  457. 

The  charge  of  his  honor  upon  this  subject  was  correct,  and 
the  assip:nment  of  error  thereon  is  overruled. 

The  other  errors  assigned  challenge  the  right  of  the  de- 
fendant in  error  to  recover  interest  upon  the  value  of  the 
property  destroyed,  especially  upon  the  verdict  returned  by 
the  jury  in  this  case.     They  are  as  follows: 

''It  was  error  in  the  trial  judge  to  charge  the  jury  that  they 
could  allow  or  disallow  interest  on  the  amount  of  the  recov- 
ery from  the  time  of  the  destruction  of  the  property,  in  their 
discretion.  It  was  error  for  the  trial  judge  to  give  the  jury 
in  charge  the  plaintiff's  eighth  request,  which  was  that  it  was 
in  the  discretion  of  the  jury  to  allow  or  disallow  interest 
upon  the  amount  which  they  find  in  favor  of  the  plaintiff,  if 
they  find  anything;  *  ♦  *  that  the  jury  have  the  equita- 
ble power  to  give  interest  in  the  way  of  damages  in  a  case 
like  this,  if  they  think  justice  demands  it." 

''The  court  erred  in  counting  the  interest  on  $10,000  from 
June  18,  1901,  and  in  rendering  a  judgment  on  the  verdict 
of  the  jury  for  $11,384.99.     The  court  could  only  render  judg- 
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ment  on  the  verdict  of  the  jury  for  $io,ooo.  That  part  of  the 
verdict  of  the  jury  which  says,  *with  interest  fiom  June  i8, 
1901/  without  stating  what  the  interest  was»  is  illegal,  and 
it  was  error  for  the  trial  judge  to  include  the  interest,  and 
give  judifment  for  the  amount  of  such  interest." 

We  will  first  dispose  of  the  questions  made  upon  the  charge. 

The  statutes  of  Tennessee  upon  the  allowance  of  interest 
are  as  follows : 

^'Interest  is  the  compensation  which  may  be  demanded  by 
the  lender  from  the  borrower,  or  by  the  creditor  from  the 
debtor,  for  the  use  of  money." 

''All  bills  single,  bonds,  notes,  bills  of  exchange  and 
liquidated  and  settled  accounts,  signed  by  the  debtor,  shall 
bear  interest  from  the  time  they  become  due,  unless  it  is  ex- 
pressed that  interest  is  not  to  accrue  until  a  specific  time 
therein  mentioned."    Shannon's  Code,  §§  3492,  3494. 

The  last  section  is  imperative,  and  interest  muse  be  allowed 
10  the  cases  provided  for  in  it.  All  others  are  left  as  they 
were  at  common  law,  under  which  the  jury  have  an  equitable 
power,  and  may,  in  the  form  of  damages,  allow  interest,  if 
they  think  justice  requires  that  it  be  done. 

This  was  decided  in  the  case  of  Davidson  County  v.  Olwill, 
4  Lea,  34*  where  it  is  held : 

''Interest  for  money  as  a  legal  consequence  was  unknown 
to  the  common  law.  Cherry's  Ex'rs  v.  Mann,  Cooke,  268  [5 
Am.  Dec.  696].  It  has,  however,  been  given  by  statute  on 
judgnnents,  and  on  a  large  class  of  assignable  and  negotiable 
instruments,  and  upon  liquidated  accounts  signed  by  the 
parties.  Code,  §§  1942,  1945.  It  is  defined  by  the  statute  to 
be  the  compensation  which  may-be  demanded  by  the  lender 
from  the  borrower,  or  by  the  creditor  from  the  debtor,  for 
the  use  of  money.  Code,  ^  1943.  In  all  cases  which  are 
left  as  at  common  law,  the  jury  has  an  equitable  power,  and 
may,  in  the  form  of  damages,  give  interest,  if  they  think 
justice  demands  it.  Cole  v.  Sands,  i  Tenn.  106.  Under  our 
statute  and  decisions  interest  has  become  an  incident  of  debt 
after  maturity,  because  either  given  by  positive  law,  or, 
in  the  absence  of  countervailing  equity,  by  the  inevitable 
verdict  of  the  jury,  or  by  the  court  acting  in  the  place  of  the 
jory." 

While  we  have  no  case  in  which  this  precise  question  has 
been  before  this  court,  it  was  incidentally  considered  in  that 
of  Railroad  Company  v.  Wallace,  91  Tenn.  35,  17  S.  W.  882, 
an  action  for  personal  injuries  sustained,  where  interest  was 
allowed  by  the  jury  under  the  charge  of  the  trial  judge;  the 
coort  saying: 

"The  error  of  the  court  below  was  in  the  assumption  that 
a  like  measure  of  damages  is  applied  in  this  class  of  cases 
as  in  that  of  injury  to  property  afiecting  its  destruction  or  con- 
version, or  other  unlawful  or  fraudulent  misappropriation, 
or  detention  of  property  or  money,  in  which  the  rule  applied 
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by  the  circuit  judge  is  held  to  be  a  proper  one,  not  on  the 
theory,  even  in  this  class  of  cases,  that  interest,  as  such,  is 
due,  but  that  the  plaintiff  is  entitled  to  the  fixed  sum  of 
money,  or  a  definite  money  value  of  property  converted  or 
destroyed,  and  the  jury  may  give  as  damages  an  amount 
equal  to  interest  on  the  value  of  the  property.  But  such  rule 
applies  alone  to  such  cases,  and  not  to  that  of  personal  in- 
jury, which  does  not  cease  when  inflicted,  and  is  not  suscep- 
tible of  definite  and  accurate  computation.     •    *    *'* 

This  is  a  correct  statement  of  the  rule  in  cases  of  this  char- 
acter.    Any  other  would  work  injustice. 

The  owner  of  the  property  is,  without  any  fault  upon  his 
part,  deprived  of  its  value,  possession,  and  use  through  the 
wrongful  act  of  the  railroad  company.  Compensation  for 
the  wrong  done  is  the  measure  of  the  damage  to  which  he 
is  entitled,  and  nothing  less  than  the  market  value  of  the 
property  at  the  time  of  its  destruction,  with  legal  interest 
until  paid,  will  make  him  whole.  And  this,  in  many  cases, 
will  fall  short  of  full  compensation  for  the  loss  sustained,  but 
it  is  the  nearest  certain  rule  that  can  be  applied.  There  is 
no  difficulty  in  arriving  at  the  amount  due  under  it,  since 
the  fair  market  value  of  the  property  at  the  time  of  its  de- 
struction, with  interest  to  the  time  of  payment  or  judgment, 
can  always  be  ascertained  and  computed  with  reasonable 
certainty. 

We  find  in  the  American  &  English  Ency.  of  Law,  vol. 
i6  (2d  Ed.)  p.  1027,  a  statement  of  the  rule  which  seems  to 
be  supported  by  the  adjudged  cases  in  a  majority  of  the 
states,  in  these  words: 

''As  the  damages  recoverable  in  actions  for  torts  are  neces- 
sarily unliquidated,  and  often  wholly  uncertain,  the  early  rule 
was  that  interest  on  such  damages  was  not  recoverable. 

''The  common-law  objection  to  the  recovery  of  interest  in 
cases  of  tort  for  unliquidated  damages  seems  to  have  been 
first  modified  in  actions  of  trover  and  conversion,  where  the 
value  of  the  property  was  sought  as  having  been  converted 
into  money. 

''At  the  present  time  the  rule  of  most  jurisdictions  is  that 
in  cases  of  trover  or  trespass,  or  in  actions  for  injuries  to  or 
destruction  or  loss  of  property,  negligent  or  otherwise,  inter- 
est is  recoverable  on  the  damages  assessed. 

"This  rule  is  obviously  just,  and  goes  to  the  foundation  of 
the  principle  upon  which  a  recovery  is  allowed  for  civil  in- 
juries, viz.,  compensation  to  the  injured  party;  and,  though 
interest  on  the  value  of  the  property  is  not  always  an  ade- 
quate compensation,  the  law  allows  it  as  approximating 
compensation,  and  with  a  view  of  fixing  some  certain  and 
uniform  measure  of  recovery. 

"When  interest  is  given  upon  such  theory,  it  is,  in  general, 
awarded  as  of  the  time  when  the  injury  was  sustained  and 
the  loss  suffered.     Where  one  party  is  deprived  of  the  use  of 
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property  for  a  time  by  the  wrong  of  another,  the  former  will 
be  entitled  to  interest  on  the  value  of  the  use  of  the  property 
during  such  period." 

We  are  of  the  opinion  that  the  law  is  here  correctly  stated, 
and  that  in  actions  for  the  destruction  of  personal  property 
juries,  when  finding  for  plaintiffs,  may,  in  their  discretion, 
allow  them  interest  upon  the  value  of  the  property  destroyed 
from  the  date  of  its  destruction,  and  that  the  instruction  to 
this  effect  given  the  jury  in  this  case  was  correct. 

It  is  insisted  under  the  other  assignment  of  error  that  the 
trial  judge  erred  in  computing  and  allowing  interest  upon 
the  verdict  as  returned  by  the  jury. 

The  bill  of  exceptions  states  that  *'the  jury  retired  to  their 
room  to  consider  of  their  verdict,  and  afterwards  returned 
into  open  court,  and  announced  that  they  had  agreed,  and 
found  in  favor  of  plaintiff,  and  assessed  his  damages  at 
$10,000,  interest  from  the  date  of  the  fire":  and  the  judg- 
ment entered  upon  the  minutes  contains  the  recital  that  the 
jurors  '^upon  their  oaths  do  say  that  they  find  the  matters  in 
controversy  in  favor  of  plaintiff,  and  assess  his  damages  at 
$io,ooo,  the  value  of  the  property  destroyed,  and  interest 
on  said  sum  from  June  i8,  1901,  which  interest  the  court  finds 
to  be  $1,384.95,"  which  is  included  in  the  judgment. 

There  is  no  material  difference  in  these  statements  of  the 
verdict,  and  both  are  sufficiently  certain.  The  date  of  the 
fire  was  alleged  in  the  declaration  and  admitted  in  a  plea 
filed  by  the  plaintiff  in  error  to  have  occurred  on  June  18, 
1901,  and  there  was  no  conflict  in  the  proof  upon  this  subject. 
The  jury,  in  their  verdict,  found  the  value  of  the  property, 
and  allowed  interest  thereon  from  a  certain  date,  and  the  law 
fixed  the  rate.  All  that  was  necessary  to  ascertain  the 
SLgsregate  damages  assessed  for  the  plaintiff  was  a  calculation 
of  interest  to  the  time  of  the  trial.  It  was  a  verdict  for  dol- 
lars and  cents,  definite  and  certain  in  its  terms,  according  to 
the  maxim  that  that  is  certain  which  can  be  made  certain. 
We  cannot  see  any  sound  or  tenable  objection  that  can  be 
made  to  it.  The  value  of  the  property  being  found,  and  in- 
terest allowed  from  a  given  date,  with  the  rate  fixed  by  law, 
there  was  nothing  to  do  but  to  make  a  mathematical  calcula- 
tion, a  clerical  act  unmixed  with  discretion,  which  the  pre- 
siding judge,  or  the  clerk  under  his  direction,  could  do.  It 
has  been  held  by  this  court  that,  where  the  action  is  upon  an 
iustrument  which  the  statute  says  shall  bear  interest,  it  fol- 
lows as  a  matter  of  law,  and  when  the  jury  fail  to  allow  it  in 
the  verdict  returned,  it  may  be  computed  by  the  judge,  or 
he  may  direct  the  clerk  to  do  so,  and  include  it  in  the  judg- 
ment. Knights  of  Pythias  v.  Allen,  104  Tenn.  628,  58  S.  W. 
241. 

There  is  no  difference  in  a  case  where  interest  is  allowed 
by  law  from  a  date  contained  in  a  written  instrument  and 
one  where  it  is  allowed  by  a  jury,  under  the  instructions  of 
12  R  R  R— 19 
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the  court,  from  a  date  stated  in  the  verdict.  The  certainty 
requisite  in  verdicts  is  that  nothing  be  left  for  the  exercise  of 
the  discretion  of  the  trial  judge;  or,  in  other  words,  that 
nothing  be  left  to  be  determined  in  order  to  ascertain  the 
amount  for  which  the  judgment  shall  be  rendered. 

Tried  by  this  test,  the  verdict  returned  in  this  case  is  certain 
and  valid.  Computation  of  interest  is  not  a  judicial  act,  and 
a  verdict  which  requires  such  computation  to  ascertain  the 
sum  for  which  the  judgment  is  to  be  entered  is  not  uncertain. 
In  this  conclusion  we  are  supported  by  the  decisions  of  other 
courts  of  last  resort. 

In  that  of  Hattenback  v.  Hoskins,  I2  Iowa,  109,  the  ver- 
dict of  the  jury  was  for  a  certain  sum,  with  interest  from  the 
date  of  a  certain  writ  of  attachment  named  in  the  pleadings, 
and  in  the  service  of  which  it  was  claimed  that  the  defend- 
ant, as  sherifi,  committed  the  trespass  of  which  the  plaintiff 
complained.  It  was  held  that  there  was  but  one  attachment 
referred  to  in  the  issues  made  by  the  pleadings,  the  date  of 
which  was  not  controverted,  and  that  the  court  might  with 
propriety  render  judgment  upon  such  verdict. 

In  the  case  of  Gibson  v.  Lewis,  27  Mo.  532,  it  was  held 
that,  although  a  verdict  is  informal  which  omits  to  state  the 
result,  if  it  can  be  ascertained  and  rendered  certain  by  a  sim- 
ple operation  in  arithmetic  it  is  amply  sufficient  upon  which 
to  render  a  judgment. 

In  the  case  of  Barrett  v.  Wills,  4  Leigh,  114,  26  Am.  Dec. 
315,  it  was  held  that  a  verdict  for  the  debt  claimed  in  the 
declaration  with  interest  from  a  certain  time,  and  subject 
to  a  credit  for  a  specified  sum,  was  sufficiently  nertain. 

And  in  Gaff  v.  Hutchinson,  38  Ind.  341,  the  jury  returned 
a  verdict  for  a  certain  sum,  with  6  per  cent,  interest  thereon 
from  a  previous  date  named,  and  upon  appeal  from  a  judg- 
ment entered  thereon,  as  only  a  simple  computation  was  nec- 
essary to  fix  the  exact  amount  of  the  verdict  so  that  it  might 
be  expressed  in  one  sum,  the  Supreme  Court  was  of  the  opin- 
ion that  it  was  sufficient;  saying,  ''It  is  a  maxim  of  the  law 
that  that  is  sufficiently  certain  which  can  be  rendered  cer- 
tain.'' Only  a  simple  arithmetical  calculation  was  necessary 
in  this  case,  which  the  court  could  make,  and  render  judg- 
ment accordingly. 

Other  cases  to  the  same  effect  are  Buchanon  v.  Townsend, 
So  Tex.  534,  16  S.  W.  315;  Griffin  v.  Chadwick,  44  Tex.  406; 
Paige  V,  Cody,  i  Cow.  11  J. 

There  was  no  error  in  the  action  of  the  trial  judge  in  com- 
puting and  including  interest  in  the  judgment  in  favor  of  the 
defendant  in  error,  and  these  assignments  are  also  overruled. 

The  judgment  for  the  defendant  in  error  is  affirmed,  with 
costs. 
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DOLFINI  V.  ERIE  R.  CO. 
(G>urt  of  Appeals  of  New  York,  March  4,  1904.) 

[70  N.  E.  Rep.  68.] 

Railroads — ^Accident  at  Crosaing* — Contribntory  Negligence. — In  an 

action  to  recover  for  injuries  at  a  crossing,  plaintiflF  testified  that  on 
a  clear  day,  when  20  feet  distant  from  the  track,  he  saw  nothing  on 
the  tracks.  It  appeared  that  from  a  point  75  feet  distant  there  was 
an  unobstructed  view  in  the  direction  from  which  a  train  was  coming 
for  several  hundred  feet,  and  that,  if  he  had  looked  as  stated  in  his 
testimony,  the  train  must  have  been  in  plain  sight.  Held,  that  his 
testimony  was  incredible,  as  a  matter  of  law. 

Appeal  from  Sapreme  Court,  Appellate  Division,  Second 
Department. 

Action  by  Peter  D.  Dolfini  against  the  Erie  Railroad  Cono- 
pany.  From  a  judgment  of  the  Appellate  Division  (8i  N.  Y. 
Supp.  1134)  affirming  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Henry  Bacon  and  Joseph  Merritt,  for  appellant. 
Edwin  S.  Merrill,  for  respondent. 

CULLEN,  J.  On  the  record  before  us,  we  think  that  the 
plaintifi  was  clearly  guilty  of  contributory  negligence,  pre- 
cluding a  recovery  for  his  injuries,  and  that  the  motion  of 
the  defendant  made  on  the  trial  to  dismiss  the  complaint 
should  have  been  granted.  On  a  clear  summer's  afternoon, 
between  4  and  s  o'clock,  the  plaintifi  was  driving  along  a 
public  highway  in  Orange  county  towards  the  intersection 
of  such  highway  with  the  Erie  Railroad,  known  as  ''Ryan's 
Crossing."  The  plaintifi  was  approaching  the  railroad  from 
the  south.  When  he  had  arrived  in  the  vicinity  of  the  cross- 
ing, there  was  a  freight  train  going  east  on  the  track  nearest 
to  bim.  He  testified  that  he  waited  until  this  train  disap- 
peared from  bis  view  towards  the  east,  and  thereupon  started 
to  cross  the  railroad;  that  when  20  feet  distant  from  the  near 
track  he  looked  to  the  right  or  east  and  saw  that  nothing  was 
OQ  the  tracks;  that  he  continued  across  the  railroad,  and  that, 
as  he  was  passing  over  the  northerly  or  west-bonnd  track,  his 
vehicle  was  struck  by  a  passenger  train  coming  from  the  east, 
and  he  received  the  injuries  fcr  which  he  brought  the  action. 
The  horse  was  going  ''on  a  good,  fair  walk."  At  the  scene 
of  the  accident  the  highway  intersects  the  railroad  at  an 
acute  angle.  There  was  a  much  greater  space  than  usual  be- 
tween the  two  tracks,  inconsequence  of  there  having  formerly 
been  another  track  between  them.  The  distance  between  the 
first  or  nearest  rail  of  the  east-bound  track  and  the  nearest 

*Plaintiif*s  evidence  as  to  his  exercise  of  due  care  before  crossing 
railroad  tracks  rebutted  by  circumstances,  see  note  appended  to 
Northern  Cent.  Ry.  Co.  v.  Medairy  (Md.),  7  Am.  &  Eng.  R.  Cas..  N. 
S.,  526;  Payne  v,  Chicago  &  A.  R.  Co.  (Mo.),  6  Am.  &  Eng.  R.  Cas.» 

N.  S..  291. 
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Tail  of  the  wefA-bound  track  was  33  feet,  and  ii  feet  farther 
woald  carry  any  object  clear  of  a  train  moving  on  the  last- 
named  track.  The  railroad  crossed  the  highway  on  a  straight 
course,  which  continued  to  the  east  for  a  distance  of  i»050 
feet,  where  it  curved  to  the  right.  While  the  view  of  a  trav- 
eler approaching  from  the  south  of  this  portion  of  the  railroad 
was  somewhat  obstructed  by  a  wall  and  trees  until  he  reached 
a  point  75  feet  from  the  west-bound  track,  from  that  point  the 
view  was  entirely  clear.  He  could  there  see  the  railroad  to  the 
east  for  a  distance  of  8oo  feet.  At  50  feet  from  the  crossing 
he  could  see  the  road  for  900  feet,  and  at  25  feet  from  the  cross- 
ing for  1,000  feet.  The  grade  of  the  railroad  from  the 
east  to  the  crossing  was  slightly  rising,  and  the  grade  of  the 
highway  towards  the  crossing  was  also  rising.  The  speed  of 
the  train  which  struck  the  plaintiff's  vehicle  was  from  30  to 
35  miles  an  hour.  If  the  plaintiff  looked  at  the  point  stated 
in  his  testimony,  the  train  at  the  time  must  have  been  two  or 
three  hundred  feet  west  of  the  curve,  and  in  plain  sight.  It 
is  not  sufficient  that  the  plaintiff  testifies  that  he  looked,  but 
did  not  see.  Such  a  statement  is  incredible,  as  a  matter  of 
law.     Matter  of  Harriot,  145  N.  Y.  540,  40  N.  £.  246. 

The  case  before  us  is  not  like  those  often  occurring  at  rail- 
road crossings,  where,  as  the  traveler  approaches  the  railroad 
at  some  points,  he  obtains  a  clear  view  of  the  track*  and 
at  other  points  his  vision  is  obstructed  by  intervening  obsta- 
cles. In  such  cases  it  may  be  that  the  traveler,  though  exer- 
cising due  care,  may  fail  to  see  the  approaching  train. 
Here,  for  at  least  75  feet  from  the  crossing,  the  view  was 
clear  and  unobstructed.  It  is  true  that  in  the  present  case 
the  crossing  was  unusually  long,  and  therefore  more  than 
usual  time  would  be  required  to  pass  over  it.  But  the  plain- 
tiff had  ample  opportunity  as  he  crossed  the  near  or  east- 
bound  track,  and  also  in  the  space  between  the  two  tracks, 
to  discover  whether  any  train  was  approaching  on  the  far 
track.  It  is  apparent  that  the  accident  was  caused  by  the 
plaintiff's  neglect  to  exercise  ordinary  caution  to  see  whether 
there  was  any  train  coming  from  the  east.  At  the  time  of 
the  accident  there  were  travelers  on  the  other  side  of  the 
railroad,  including  two  who  were  driving  vehicles,  waiting 
until  they  could  cross  in  safety.  They  had  no  difficulty  in 
discovering  the  approach  of  the  passenger  train,  and  made 
no  attempt  to  cross. 

The  judgment  appealed  from   should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 

PARKER,  C.   J.,  and  GRAY,  HAIGHT,    MARTIN,   and 
WERNER,  J  J.,  concur.     VANN,  J.,  not  sitting. 
Judgment  reversed,  etc. 
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GREGORY  V.  LOUISVILLE  &  N.  R.  CO. 
(Court  of  Appeals  of  Kentucky,  March  10,  1904.) 

[79  S.  W.  Rep.  238.] 

Accident  to  Trespasser  on  Track — ^Negligence— Speed.* — ^The  speed 
of  a  railroad  train  in  the  country  is  not  a  matter  that  can  be  negligence 
as  to  trespassers  on  the  track,  whose  presence  is  unknown. 

Same— Liability— Effect  of  Habitual  Use  of  Track  by  Pedes- 
trians.—The  fact  that  a  railroad  track  is  used  by  pedestrians  does  not 
lessen  the  rights  of  the  company  to  run  its  trains  without  taking  their 
possible  presence  into  consideration. 

Same — Signals.* — Operatives  of  a  railroad  train  need  not  give  sig- 
nals when  running  at  a  point  where  there  are  no  houses  and  no  road 
or  street  crossing. 

Same— Failure  of  Engineer  to  Warn  of  Approach  of  Another 
Train.— Plaintiff  was  walking  on  a  railroad  track  at  a  point  where  a 
train  was  standing  on  a  parallel  side  track,  and  was  seen  by  the 
engineer  of  the  train  on  the  side  track,  but  the  engineer  did  not  warn 
plaintiff  that  another  train  was  approaching,  and  in  a  few  moments  he 
was  struck  by  the  train  and  injured.  Held,  that  the  failure  of  the 
engineer  to  warn  plaintiff  was  not  negligence,  in  the  absence  of  any 
showing  that  he  knew  the  other  train  was  about  to  pass,  or  that  he 
knew  plaintiff  was  unaware  of  its  approach,  or  that  he  suspected 
plaintiff  would  continue  on  the  main  track. 

Same — ^Contributory  Negligence. — Where  plaintiff  might  have 
walked  along  a  public  highway  or  between  the  tracks  of  a  railroad, 
but  he  chose  a  track,  he  was  guilty  of  contributory  negligence  pre- 
cluding any  recovery  for  injuries  sustained  by  being  struck  by  a  train. 

Appeal  from  Circait  Coart»  Knox  County. 
''Not  to  be  officially  reported.'' 

Action  by  Aaron  Gregory  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.     Affirmed. 

B.  B.  Golden,  for  appellant. 

B.  D.  Warfield,  James  D.  Black,  J.  W.  Alcorn,  and  Ed.  W. 
Hines,  for  appellee. 

O'REAR,  J.  Appellant  was  in  the  employ  of  appellee  as  a 
member  of  a  section  gang.  He  lived  on  the  railroad,  one  to 
two  miles  south  of  Artemus  Station,  in  Knox  county.  On 
the  morning  of  October  loth,  as  he  iivas  going  along  the 
railroad  track  from  his  home  to  the  section  toolhouse  north 
of  the  station,  where  he  was  to  begin  his  day's  work,  he  was 
struck  by  a  rapidly  moving  train  upon  the  main  track,  and 
throwo  partially  under  a  moving  train  on  the  parallel  side 
track,  by  which  latter  train  his  foot  was  mangled,  and  he 
was  otherwise  hurt.  The  injury  occurred  about  2,000  feet 
sonth  of  the  station.     The  inorning  was  very  foggy.     The 

*As  to  care  due  trespassers  and  licensees  on  railroad  tracks,  see 
Jpot-note  appended  to  Myers  v.  Boston  &  Maine  R.  R.  (N.  H.),  8 
R.  R.  R.  737,  31  Am,  &  Eng.  R.  Cas.,  N.  S.,  737,  where  all  the  preceding 
juthorities  in  this  series  are  collected;  foot-note  appended  to  Ala- 
bama Great  Southern  R.  Co.  v.  Guest  (Ala.),  9  R.  R.  R.  441,  32  Am. 
«  Eng.  R.  Cas..  N.  S..  441. 
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track  at  that  point  curved.  The  long  freight  train  on  the 
side  track,  by  reason  of  the  curve,  and  possibly  to  some  ex- 
tent by  reason  of  the  fog,  obstructed  the  view  on  the  main 
track  so  that  in  the  direction  from  which  the  train  was  com- 
ing it  could  not  be  seen  more  than  30  or  40  yards  distant. 
Appellant  was  going  toward  the  train  that  hit  him,  but  failed, 
for  the  reasons  stated,  to  see  it  in  time  to  get  ofi  the  track  to 
avoid  being  struck.  Artemus  is  a  small  unincorporated  village^ 
having  some  20  or  30  families  living  in  it.  It  is  built  strag- 
glingly  along  the  railway  right  of  way  and  about  the  depot. 
Running  about  parallel  with  the  railroad,  and  from  10  to  20 
yards  distant,  was  a  public  highway  that  crossed  the  railroad 
track  north  of  the  depot  and  near  the  toolhouse.  Appellant's 
course  was  north.  Between  the  main  and  side  tracks  was  a 
space  of  9  to  11  feet,  where  one  could  have  walked  with  per- 
fect safety  from  passing  trains.  The  locomotive  that  struck 
appellant  had  whistled  for  the  station,  and  had  slowed  up 
there.  After  passing  the  station  some  100  or  150  yards,  it 
increased  its  speed  suddenly  and  considerably  until  when  it 
struck  appellant  it  was  running  25  or  30  miles  an  hour.  At 
the  point  where  appellant  was  struck  there  were  no  houses. 
The  limits  of  the  village  had  been  passed.  It  is  not  claimed 
that  the  engineer  or  other  person  on  the  train  striking  ap- 
pellant saw  him  in  time  to  have  possibly  averted  the  injury. 
The  following  matters  are  claimed  as  negligence:  (i)  That 
in  running  the  train  through  the  "town''  it  was  run  at  a  reck- 
lessly high  and  dangerous  rate  of  speed,  the  railway  com- 
pany's servants  knowing  that  the  track  at  that  point  was 
frequently  used  by  footmen  as  a  passway ;  (2)  that  there  was 
no  adequate  signal  of  the  approach  of  the  train;  and  {%)  that 
the  engineer  on  the  other  train  had  just  a  moment  before 
the  accident  seen  appellant  walking  on  the  main  track  meet- 
ing the  coming  train,  and  failed  to  warn  him  of  his  danger. 
As  for  the  first  contention,  the  train  was  not  at  the  time  of 
the  injury  running  through  a  town  or  village.  The  speed  of 
a  train  in  the  country  is  not  a  matter  that  can  be  negligence 
to  trespassers  on  the  track  whose  presence  is  unknown. 
Brown's  Adm'r  v.  L.  &  N.  R.  R.  Co.  (Ky.)  30  S.  W.  639,  Ky. 
Cent.  R.  R.  Co.  v.  Gastineau's  Adm'r,  83  Ky.  119.  The  fact 
that  footmen  sometimes,  and  very  frequently,  used  the  tracks 
everywhere,  cannot  be  held  to  give  them  any  right  to  do  so, 
nor  can  that  fact  lessen  the  right  of  the  company  to  run  its 
trains  over  its  tracks  without  taking  their  possible  presence 
into  consideration.  The  proof  in  this  case  shows  a  state  of 
facts  of  common  existence.  Many  people  in  small  villages 
along  railways,  and  those  living  near  the  railway,  are  con- 
stantly using  the  tracks  to  walk  along.  There  is  no  way  to 
keep  them  from  it.  Appellant's  contention  that  the  railway 
company  should  run  its  trains  having  in  view  the  safety  of 
these  trespassers  would  be  to  practically  abandon  the  road  to 
them.     If  at  every  curve,   bridge,  tunnel,  cut,  and  fill  not 
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plaioty  in  view  for  a  long  distance  the  train  would  have  to 
slow  up,  give  signals  and  warnings,   and  take  extraordinary 
precautions  on  account  of  possible  trespassers,  because  other 
trespassers  were  in  the  habit  of  using  the  track,  it  would  so 
retard  as  to  practically  destroy  the  railroad  business.     On  the 
contrary,  it  is  the  duty  of  these  common  carriers  to  serve  the 
public  by  the  diligent  use  of  their  tracks  and  means.     Their 
duties  are  onerous,  and  they  are  necessarily  held  to  a  high 
standard  of  strict  performance  in  their  discharge  to  the  public 
with  whom  they  must  deal.     To  impose  upon  them  this  addi- 
tional and  extraordinary  burden  of  policing  their  whole  line 
of  tracks,  or  to  run  their  trains  so  slow  and  with  such  fre- 
quent warnings  as  to  guard  the  safety  of  trespassers,   would 
be  equivalent  to  turning  the  right  of  way  into  a  public  high- 
way for  footmen.     Such  a  rule  would  be  against  the  public 
policy,  that  considers  alike  the  welfare  of  the  public  in  secur- 
ing to  it  rapid  and  safe  service  from  the  carrier  as  well  as 
the  preservation  of  human  life.     The  public,  by  such  unau- 
thorized use,  acquires  no  right  to  use  the  railway  as  a  high- 
way.    Hoskins*  Adm'r  v.  L.  &  N.  R.  R.  Co.  (Ky.)  30  S.  W. 
643;  Brown's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  supra.     In  Rose- 
berry's  Adm'r  v.  N.  N.  &  M.  C.  R.  R.  Co..  39  S.  W.  407.  this 
court,  speaking  of  the  duty  of  a  railroad  company  as  to  keep- 
ing a  lookout  for  those  using  the  streets  of  a  village  of  150  or 
200  people,  said:    "We  do  not  think  that  the  rule  which  has 
been  established  as  to  cities  with  regard  to  accidents  in  the 
corporate  limits  applies  to  a  hamlet  like  Denton,  having  no 
streets  or  alleys."    The  localities  in  which  the  public  may  be 
said  to   acquire  such  right  of  passing  over  the  company's 
tracks  by  license  must  be  understood  to  be  those  communities 
so  populous,  and  where  the  use  is  so  general,  as  reasonably 
apprise  the  company  that  in  every  probability  some  one  is 
likely  to  be  found  on  the  tracks  at  such  point. 

Whether  there  was  a  signal  or  warning  of  the  approach  cf 
the  train  was  not  proven.  The  most  that  was  said  on  that 
point  was  by  appellant,  who  said  he  did  not  hear  any  signal. 
But  he  also  said  that,  owing  to  the  noise  being  made  by  the 
locomotive  of  the  train  on  the  side  track,  which  was  only  a 
few  feet  distant  from  him,  he  could  not  have  heard  the  signal 
if  it  had  been  given.  Nor  does  the  situation,  as  proven  in 
the  record,  show  any  necessity  for  the  giving  of  a  signal  at 
that  point.  There  was  no  road  or  street  crossing  near,  and 
no  houses  where  people  would  likely  be  passing  from  across 
the  track. 

Of  the  third  ground  of  negligence  relied  on  it  may  be  said 
there  was  no  evidence  to  show  that  the  engineer  of  the  freight 
train  on  the  side  track  knew  that  the  other  train  was  about 
to  pass  there  at  that  moment;  nor  that  he  knew  that  appel- 
lant was  unaware  of  its  approach;  nor  that  he  suspected  that 
appellant  was  going  to  continue  on  the  main  track  in  the 
face  of  an  approaching  train.    We  do  not  mean  to  hold  that 


296        Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S 

Lottisville  &  N.  R.  Co.  v.  Satterwhite 

the  servants  of  a  railroad  company  may  not  use  its  tracks 
in  going  to  and  from  their  proper  places  of  employment,  and 
that  they  are  licensed  to  do  so  to  a  necessary  extent.  How- 
ever, this  would  not  relieve  them  from  the  duty  to  care  for 
their  own  safety  by  taking  the  safer  of  two  or  more  ways 
equally  accessible  to  them. 

There  was  no  proof  of  negligence  whatever  against  the 
appellee.  Even  if  there  had  been  proof  of  such  negligence, 
appellant  shows  such  contributory  negligence  that  preclades 
his  recovering  in  this  case.  Not  only  did  he  have  the  public 
highway  to  walk  upon,  but  there  was  ample  safe  space  be- 
tween the  tracks  for  him  to  have  traveled.  He,  for  his  own 
convenience,  left  his  proper'  place  of  travel,  and  took  up  a 
dangerous  one  instead,  knowing  that  it  was  dangerous,  and 
knowing  that  the  track  was  being  constantly  used  by  trains. 
But  for  bis  own  negligence  his  injury  could  not  have  oc- 
curred. There  cannot  be  two  ways  of  looking  at  that.  The 
peremptory  instruction  at  the  close  of  plaintifi's  evidence 
was  proper. 

Judgment  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  SATTERWHITE. 

(Supreme  Court  of  Tennessee,  Feb.  6,  1904.) 

[79  S.  W.  Rep.  106.] 

Appeal — Review. — ^Thc  dismissal  by  a  state  court  of  a  petition  for 
removal  of  a  cause  to  a  federal  court  cannot  be  reviewed  on  appeal 
where  there  is  no  bill  of  exceptions. 

Accident  at  Crossing — Contributory  Negligence.* — ^Where  the  noise 
of  a  flourmill  drowned  that  of  an  approaching  train,  and  cars  on  a 
side  track  obstructed  a  view  of  it,  it  was  a  question  for  the  jury 
whether  a  person  driving  across  the  track  was  negligent  in  failing  to 
look  and  listen  for  the  train. 

Same — Same. — Where  the  surroundings  were  such  that  a  traveler 
on  a  highway  could  neither  see  nor  hear  an  approaching  train  as  he 
n eared  a  crossing,  a  greater  degree  of  care  was  required  than  would 
otherwise  have  been. 

Instructions. — An  instruction .  based  on  facts  clearly  disproved  by 
the  evidence  is  prejudicial  error. 

Wrongful  Death— Punitive  Damages— Gross  or  Wanton  Negli- 
gence— Instruction. — In  an  action  for  negligent  death,  an  instruction 
that,  if  the  negligence  was  gross  or  wanton,  "you  shall  make  proper 
additions"  by  way  of  punitive  damages,  is  erroneous,  in  making  the 
assessment  of  punitive  damages  compulsory,  and  not  discretionary. 

Same — Excessive  Verdict— Effect  of  Contributory  Negligence. — A 
verdict  for  $17,000  for  negligent  death,  where  the  evidence  showed 
contributory  negligence,  is  so  excessive  as  to  evince  partiality  and 
caprice  on  the  part  of  the  jury. 

Appeal  from  Circuit  Court,  Maury  County;  Sam  Holdiog, 
Judge. 

Action  by  D.  C.  Satterwhite,   administrator,   against  the 

♦See  generally,  foot-note  appended  to  McGoran  v.  New  York,  etc., 
R.  Co.  (R.  I.),  9  R.  R.  R.  367,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  367, 
where  all  the  authorities  in  this  series  on  the  subject  of  the  care 
required  of  one  about  to  cross  railroad  tracks  are  collected. 
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Looisville  &  Nashville  Raiboad  Compaoy  and  others.  From 
a  jadgment  in  favor  of  plaintifi,  defendant  company  appeals. 
Reversed. 

Geo.  T.   Hughes,  Willis  Bonner,  and  Percy  S.   Chandler, 
lor  appellant. 
E.  H.  Hatcher  &  Son  and  H.  P.  Figuers,  for  appellee. 

McALISTER,  J.  D.  C.  Satterwhite,  as  administrator  of 
Henry  Dotterer,  deceased,  recovered  a  verdict  and  judgment 
Id  the  circuit  court  of  Maury  county  against  the  Louisville  & 
Nashville  Railroad  Company  for  the  sum  of  $17,000  for  the 
negligent  killing  of  his  intestate. 

The  company  appealed,  and  has  assigned  errors. 

The  cause  of  action  was  stated  in  a  declaration  comprising 
eight  counts,  alleging  a  breach  on  the  part  of  the  company 
both  of  common-law  and  of  statutory  duty. 

It  is  alleged  in  the  first  count  that  Henry  Dotterer  was 
ran  over  and  killed  on  Bluegrass  avenue,  one  of  the  main 
thoroughfares  of  the  town  of  Mt.  Pleasant,  by  one  of  corpo- 
rate defendant's  trains  of  cars,  while  deceased  was  crossing 
its  tracks.  Hobbs  and  Douglass,  conductor  and  engineer, 
respectively,  of  said  train,  were  also  made  defendants,  and  it 
is  alleged  in  said  count  that  the  accident  was  the  result  of 
the  concurrent  and  combined  negligence  and  carelessness  of 
all  the  defendants.  It  is  further  alleged  in  the  same  count 
that  the  deceased  left  surviving  him  as  his  only  heirs  and 
next  of  kin,  his  widow  and  two  minor  children. 

The  specific  ground  of  recovery  alleged  in  the  second  count 
is  that  the  conductor  and  engineer,  at  the  time  of  the  acci- 
dent, were  running  the  cars  through  the  town  of  Mt.  Pleas- 
ant at  an  immoderate  and  dangerous  rate  of  speed  across  the 
public  streets  of  said  town,  as  Ihey  had  been  accustomed 
to  do,  and  that  the  accident  occurred  on  one  of  the  main 
thoronghfares  of  the  town,  where  there  was  a  large  amount 
of  public  travel,  of  every  character  and  description;  that  the 
defendant  company  had  knowledge  of  the  habit  of  the  con- 
ductor and  engineer  to  thus  run  its  trains  at  this  negligent, 
reckless,  and  dangerous  rate  of  speed,  and  had  failed  and  re- 
fused to  admonish  them  and  give  instructions  as  to  the  rate 
oi  speed  at  which  they  should  run  said  cars.  This  count  also 
alleged  that  the  death  of  deceased  was  the  result  of  the  joint 
and  combined  negligence  of  all  the  defendants. 

The  specific  ground  of  recovery  alleged  in  the  fourth  count 
is  that  the  accident  wa^  caused  by  the  joint  negligence  of  all 
the  defeudants  in  running  said  train  of  cars  without  sound- 
ing a  bell  or  whistle  one  mile  from  the  corporate  limits  of 
Mt.  Pleasant,  and   at  short  intervals  until  the  train  reached 

the  station,  in  violation  of  the  express  provisions  of  the  stat- 

tite. 

It  is  alleged  in  the  fifth  count  that  the  defendant  company 
had  negligently  packed  a  large  number  of  box  cars  upon  its 
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side  tracks  at  and  near  the  point  where  the  accident  occarred» 
in  sach  manner  as  to  obstruct  the  view  of  the  main  track 
from  persons  approaching  it,  and  that  the  running  of  the  cars 
at  such  reckless  and  dangerous  rate  of  speed  concurred  with 
the  obstruction  of  the  view  of  the  main  track  by  the  said 
box  cars,  so  as  to  constitute  the  direct  and  proximate  cause 
of  the  accident. 

When  the  declaration  was  filed,  and  within  the  time  re- 
quired by  law,  defendant  company,  through  its  couasel,  pre- 
sented a  petition  to  the  state  court  to  remove  the  cause  to 
the  federal  court,  alleging  that  the  controversy  was  separable, 
and  between  citizens  of  difierent  states.  A  demurrer  was  in- 
terposed by  plaintiff  to  this  petition  for  removal,  which  was 
sustained  by  the  circuit  judge,  and  the  application  refused. 
Defendant  company  thereupon  filed  in  the  Circuit  Court  of 
the  United  States  for  the  Middle  District  of  Tennessee  a  cer- 
tified copy  of  the  record  in  the  state  court.  A  motion  was 
there  submitted  on  behalf  of  the  plaintiff  below  to  remand 
the  cause  to  the  state  court,  which  motion  was  overruled^ 
and  thereupon  all  of  the  defendants  interposed  pleas  of  not 
guilty. 

At  the  next  term  of  the  circuit  court  a  plea  was  filed  on 
behalf  of  the  defendant  company  in  which  was  embodied  the 
action  of  Judge  Clark  in  refusing  to  remand  the  case,  as  a 
bar  to  any  further  action  by  the  state  court.  A  demurrer  was 
interposed  to  this  plea  on  behalf  of  the  plaintiff  below,  which 
demurrer  was  sustained  by  the  state  court.  The  defendant 
company  then  filed  its  protest  against  any  further  action  in 
the  cause  by  the  state  court,  which  protest  was  overruled* 
and  the  cause  proceeded  to  trial  in  the  said  court,  with  the 
result  already  announced. 

The  first  assignment  of  error  in  behalf  of  the  defendant 
company  is  that  the  court  below  erred  in  refusing  to  grant  the 
petition  of  the  defendant  the  Louisville  &  Nashville  Railroad 
Company  for  removal.  The  action  of  the  circuit  court  was 
based  (i)  upon  the  ground  that  the  controversy  was  not  sep- 
arable, but  joint,  and  (2)  that  there  was  no  diverse  citizen- 
ship, since  the  administrator  was  a  citizen  of  Kentucky,  where 
the  defendant  railroad  company  also  resided,  notwithstand- 
ing the  fact  that  the  beneficiaries  of  the  deceased,  for  whose 
benefit  the  administrator  sued,  were  citizens  of  Tennessee. 

The  court  was  of  opinion  that  the  citizenship  of  the  admin- 
istrator, and  not  the  citizenship  of  the  beneficiaries,  deter- 
mined the  jurisdiction.  It  would  seem  that  Judge  Clark, 
of  the  United  States  court,  in  refusing  to  remand  the  cause, 
was  of  a  difierent  opinion,  and  retained  jurisdiction  of  the 
cause. 

An  examination  of  the  record  has  disclosed  that  no  bill  of 
exceptions  was  taken  to  the  action  of  the  state  court  in  dis- 
missing the  petition  for  removal.  The  record  entry  made 
October  4,  1902,  recited  that  the  petition  for  removal   is  dis- 
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allowed,  to  which  ruling  of  the  court  the  defendant  company 
excepts,  and  prays  that  said  petition  and  bond,  and  the 
affidavits  filed  therewith,  be  made  a  part  of  the  record  in 
this  cause,  which  is  so  ordered  by  the  court. 

The  cause  was  not  heard  on  its  merits  until  the  September 
term,  1903.  If  the  plaintifi  in  error  desired  to  have  the 
action  of  the  state  court  on  the  petition  for  removal  reviewed 
by  this  court,  it  was  necessary,  under  well-established  rules  of 
practice,  to  take  a  wayside  bill  of  exceptions,  preserving  and 
embodying  in  the  record  the  petition,  bond,  affidavits,  etc. 
In  the  absence  of  such  a  bill  of  exceptions,  there  is  nothing 
before  this  court  to  review  on  the  subject  of  removal.  L.  & 
N.  R.  Co.  V.  Fort  (Dec.  term,  1903)  78  S.  W.  — . 

Passing  now  to  the  merits  of  the  controversy,  we  find  in 
the  record  certain  facts  which  are  practically  undisputed. 
The  deceased.  Henry  Dotterer,  was  killed  on  the  afternoon 
of  June  20,  1902,  by  a  north-bound  passenger  train  of  defend- 
ant, traveling  from  Sheffield,  Ala.,  to  Columbia,  Tenn.,  and 
dpe  to  arrive  at  Mt.  Pleasant  at  5 :  13.  At  the  moment  he  was 
killed,  deceased  was  in  the  act  of  crossing  defendant's  track 
at  Blnegrass  avenue,  within  the  corporate  limits  of  Mt.  Pleas- 
ant. Deceased  was  driving  in  an  open  buckboard,  or  no-top 
buggy,  and  approaching  the  track  from  the  east,  while  the 
train  which  caused  his  death  was  coming  from  the  south.  At 
the  locus  in  quo  the  railroad  track  runs  north  and  south, 
while  Bluegrass  avenue  runs  east  and  west.  It  appears  that 
the  depot  is  663  feet  north  of  the  avenue  crossing,  and  the 
corporate  limits  of  the  town  begin  about  1,084  feet  south  of 
the  crossing.  A  water  tank  referred  to  in  the  proof  is  situated 
at  a  point  1,209  feet  south  of  the  crossing.  It  appears  that 
on  the  east  side  of  the  railroad  track  was  a  series  of  phos- 
phate sheds,  beginning  at  a  point  135  feet  south  of  the  avenue, 
and  extending  700  or  800  feet  south  towards  the  tank.  These 
sheds  were  about  12  feet  from  the  side  track,  and  the  side 
tTack  was  about  8  or  10  feet  east  of  the  main  track.  It  fur- 
ther appears  that  on  this  side  track,  which  extended  north 
and  south  of  Bluegrass  avenue,  was  a  long  line  of  box  cars, 
with  an  opening  left  on  Bluegrass  avenue  for  the  passage  of 
travelers  along  the  avenue  and  across  the  railroad  track. 
These  box  cars  extended  both  north  and  south  of  the  avenue. 
A  public  road  running  nearly  parallel  with  the  railroad  track, 
and  extending  north  and  south,  intersected  Bluegrass  ave- 
nue jnst  immediately  east  of  the  railroad  track.  The  proof 
is  that  these  phosphate  sheds  obstructed  the  view  of  a  train 
approaching  from  the  south  to  a  person  traveling  on  this 
poblic  road  towards  its  intersection  with  Bluegrass  avenue. 
It  farther  appears  that  a  line  of  box  cars  extending  300  or 
400  yards  south  of  the  avenue  crossing  would  cut  off  the  view 
ol  a  train  approaching  from  the  south  to  a  person  traveling 
on  the  public  road  towards  Bluegrass  avenue,  who  would 
have  his  back  towards  a  train  approaching  from  the  south. 
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It  further  appears  tbat»  four  or  five  car  lengths  south  of  where 
the  avenue  crosses  the  railroad  track,  there  was  another  open- 
ing in  the  line  of  box  cars,  lo  or  20  feet  in  width. 

With  this  description  of  the  place  of  the  accident  and  its 
environments,  we  proceed  to  notice  the  immediate  facts  of 
the  killing. 

The  deceased  was  one  of  the  receivers  of  the  American 
Phosphate  Company,  and  lived  at  Columbia,  but  visited  Mt. 
Pleasant  daily  in  the  performance  of  his  duties;  going  out  on 
the  morning  train,  and  returning  on  this  train  in  the  after- 
noon. On  the  afternoon  of  the  killing,  deceased  had  ridden 
down  to  the  sheds  and  office  south  of  Bluegrass  avenue,  and 
east  of  the  tracks,  probably  for  the  purpose  of  superintending 
the  weighing  of  some  phosphate  rock  upon  the  scales,  and 
the  performance  of  his  accustomed  duties.  It  appears  that, 
while  deceased  was  in  the  office,  oneHerzell  said,  VOld  man, 
you  have  just  got  five  minutes  to  make  that  train."  And 
in  reply,  deceased  said,  ''Well,  I  must  be  going."  He  then 
stepped  out  of  the  office,  and  on  his  way  had  some  conversa- 
tion with  Mr.  J.  W.  Jones,  during  which  time  the  railroad 
whistle  blew.  Mr.  Jones,  who  was  introduced  as  a  witness 
by  the  plaintifi,  and  who  was  engaged  in  talking  to  deceased 
at  the  time,  testified  as  follows: 

That  they  were  standing  70  or  80  yards  from  Bluegrass 
crossing,  south  of  the  avenue;  that  he  heard  the  whistle,  and 
supposed  the  whistle  was  near  the  water  tank.  He  states 
that  deceased's  buggy  at  that  time  Was  standing  under  the 
shed,  headed  south,  and  that,  when  the  whistle  blew,  de- 
ceased said  he  would  have  to  catch  that  train.  His  language 
was:  ''There's  my  train.  I  must  catch  it."  The  witness 
further  stated  that  deceased  got  in  his  buggy,  turned,  and, 
striking  the  horse  a  pretty  hard  lick,  drove  ofi  rapidly  in  the 
direction  of  the  crossing. 

Mr.  R.  J.  Davis,  another  witness  introduced  by  plaintiff, 
states  that  he  was  standing  near  deceased  at  the  time,  and 
followed  him  down  the  railroad  towards  the  crossing;  he 
(Davis)  being  in  a  wagon,  only  a  wagon  length  behind  him« 
The  witness  says  that,  when  the  train  whistled,   deceased 

remarked  that  "he  had  to  beat  that  d train;  if  he  didn't, 

he  was  left." 

Deceased  continued  to  drive  rapidly  toward  Bluegrass 
crossing,  and  turned  into  the  open  space  between  the  cars  to 
drive  over  the  railroad  tracks,  coming  upon  the  main  track 
from  behind  the  cars  that  were  standing  upon  the  track. 

The  witness  Jones,  already  quoted,  further  states  that  he 
saw  deceased  turn  behind  the  car,  and  that,  just  as  his  buggy 
was  on  the  side  track,  the  horse  wavered  a  little,  and  that  de- 
ceased struck  him  with  a  whip,  and  that  is  the  last  he  saw 
of  them. 

Other  witnesses  also  testified  that  they  saw  deceased  strike 
the  horse  with  the  whip  when  the  wheels  were  on  the  side 
track,  and  this  is  not  a  disputed  question. 
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Another  witness  (Zingerell)  states  that,  as  he  saw  deceased 
coming  across  the  track,  he  hallooed  at  him  and  waived  his 
hand,  calling;  to  him  to  stop — that  the  train  was  coming — 
bat  that  deceased  appeared  not  to  see  him,  as  he  was  looking 
towards  the  depot ;  that,  when  he  hallooed  at  deceased  and 
waived  at  him,  the  horse  was  still  inside  the  side  track. 

P.  O.  Rosser,  on  cross-examination,  says  that  he  thinks 
Ziogerell  and  somebody  else  waived  to  deceased  to  go  back ; 
that  more  than  one  person  was  waiving  at  him.  He  heard 
them  call  to  him,  and  saw  them  maive  at  him,  hallooing  to 
him  aod  waiving  their  hands. 

].  W.   Jones,  plaintifi's  witness,  says  that,  after  deceased 
left  him  and  drove  rapidly  toward  the  crossing,  he  (Jones) 
could  see  the  smoke  over  the  cars—there  was  a  tremendous 
amount  of  smoke  that  day — and  that  he  could  also  see  the 
roofs  of  the  passenger  cars.     He  was  standing  at  the  time 
east  of  the  cars,  and  on  the  road  along  which  deceased  was 
driving  ahead  of  him. 
Other  witnesses  saw  the  smoke  and  beard  the  train. 
But  it  seems  that  the  attention  of  deceased  was  not  at- 
tracted to  the  approaching  train,  and  when  he  started  to 
cross  the  railroad  tracks  his  head  was  turned  north,  evidently 
looking  toward  the  depot.     He  continued  to  drive  his  horse 
directly  upon  the  crossing.     It  appears  in  the  evidence  that 
a  flouring  mill  situated  near  the  railroad  track,  and  about 
100  feet  south  of  the  avenue  crossing,  was  in  operation  at  the 
time  of  the  accident,   making  a  great  noise;  one  of  the  de- 
fendant's witnesses  saying  that  it  was  roaring  so  loud  at  the 
time  that  it  was  hard  for  him  to  hear  the  train  at  all.     It 
may  be  that  this  affords  an  explanation  of  deceased's  inability 
to  bear  the  train.     It  further  appears  that  deceased  could  not 
see  the  train  approaching  from  the  south  until  he  bad  passed 
west  beyond  the  line  of  box  cars,  so  that  he  could  look  south- 
ward down  the  track.    There  was  no  flagman  or  gates  at  the 
railroad  crossing,  which,  in  view  of  its  situation  and  environ- 
ments, was   a  peculiarly  dangerous  one.     It  is  conceded  in 
the  proof  that,  as  deceased's  horse  passed   beyond  the  line 
of  cars  from  the  side    track  to  the  main  track,  the  animal 
wavered  or  hesitated.     Deceased  thereupon  struck  him  with 
his  whip,  and,  rising  in  his  buggy,  struck  him  again,  but  the 
horse  did  not  seem  to  respond.     The  proof  is  that  at  this 
time  deceased's  buggy  was  upon  the  side  track,  where  he  him- 
self could  not  see  an  approaching  train.     When  deceased 
struck  the  horse  the  second  blow,  the  animal  leaped  across 
the  main  track,  and  had  cleared  it,  excepting  one  hind  foot, 
which  was  caught  and  torn  nearly  off.     The  engine  struck  the 
hagf2:y  amidships,  and  deceased  was  thrown  lo  or  12  feet  in 
the  air  and  fell  upon  the  track  immediately  in  front  of  the 
engine.     He  was  instantly  killed,  and  bis  body  dragged  600 
feet.    It  is  in  proof  that,   when  the  horse's  bead  appeared 
beyond  the  box  cars,  the  engineer  immediately  applied  the 
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air  brakes,  but,  ootwithstaoding  this  fact,  the  train  ran  580 
feet  north  of  the  crossing  before  it  was  stopped.  Under  the 
rules  of  the  company,  an  engineer  was  permitted  to  run  a 
train  at  an  average  rate  of  25  miles  an  hour,  with  a  maxi- 
mum rate  of  40  miles.  According  to  the  plaintifi's  testi- 
mony, the  train  was  running  at  the  time  of  the  accident  at 
the  rate  of  25  or  30  miles  an  hour.  It  is  insisted  on  behalf 
of  the  plaintifi  that  the  speed  of  the  train  had  not  been  slack- 
ened during  its  passage  through  the  corporate  limits  of  the 
town  of  Mt.  Pleasant.  This  fact,  it  is  claimed,  is  shown  by 
the  proof,  that,  at  the  time  the  horse's  head  appeared  beyond 
the  line  of  box  cars,  the  engineer  had  his  hand  upon  the  air 
brake,  but  did  not  succeed  in  stopping  the  train  until  it  ran 
nearly  600  feet  north  of  the  crossing.  It  is  argued  that, 
although  the  engineer  had  his  hand  upon  the  air  brake  at 
the  time,  the  speed  of  the  train  through  the  city  limits  had 
not  been  slackened,  or  it  could  have  been  stopped  within  a 
much  shorter  distance. 

As  already  indicated,  one  ground  of  recovery  alleged  in  the 
declaration  was  that  the  company  had  failed  to  comply  with 
the  statutory  regulation  requiring  the  bell  or  whistle  to  be 
sounded  at  a  distance  of  one  mile  from  the  corporate  limits, 
and  at  short  intervals  until  the  train  reached  the  station.  It 
is  conceded  that  the  whistle  was  blown  before  the  corporate 
limits  were  reached,  but  it  is  a  controverted  question  as  to  the 
exact  distance  from  the  corporation  the  signal  was  sounded. 

The  plaintiff's  witnesses  prove  that  the  following  signals 
were  given:  First,  at  Military  Road  crossing,  which  is  S,ooo 
feet  from  the  corporate  limits;  second,  at  Killebrew  Field, 
half  a  mile  from  the  tank,  which  is  1,180  feet  south  of  the 
corporate  line;  third,  it  whistled  about  a  quarter  of  a  mile 
from  the  tank  for  certain  persons  to  leave  the  track,  and  con- 
tinued to  signal  nearly  to  the  tank.  One  witness  introduced 
by  the  plaintifi  (P.  O.  Rosser)  thinks  the  bell  was  ringing  as 
the  train  came  from  the  tank  to  the  crossing. 

It  appears  that  counsel  for  plaintifi  below  did  not  rely  upon 
the  failure  of  defendant  company  to  comply  with  the  precau- 
tions required  by  subsection  4  of  section  1574  of  Shannon's 
Code,  which  provides  as  follows: 

''Every  railroad  company  shall  keep  the  engineer,  fireman, 
or  some  other  person  upon  the  locomotive,  always  upon  the 
lookout  ahead,  and  when  any  person,  animal,  or  other  ob- 
struction appears  upon  the  road,  the  alarm  whistle  shall  be 
sounded,  the  brakes  put  down,  and  every  possible  means  em- 
ployed to  stop  the  train  and  prevent  an  accident." 

On  this  subject  the  trial  judge,  in  his  charge,  stated  as  fol- 
lows: 

''It  is  conceded,  however,  by  the  counsel  for  plaintifi  in  his 
argument,  that  this  last  subsection  just  read  has  no  applica- 
tion, and  plaintifi  is  not  insisting,  under  the  proof,  that  the 
defendants  are  liable  for  a  failure  to  observe  the  requirements 
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of  this  sabsectioo*  for  it  is  conceded  by  connsel  for  plaintiff 
that  Mr.  Dotterer  appeared  so  suddenly  upon  the  track  that 
those  in  charge  of  the  engine  did  all  that  there  was  time  to 
do,  and  this  is  all  required  by  the  statute;  so  that  really  the 
only  statute  for  you  to  consider  is  that  part  of  subsection  3  of 
seclion  1574  of  Shannon's  Code  which  provides  as  follows: 
^Oq  approaching  a  city  or  town  the  bell  or  whistle  shall  be 
sounded  when  the  train  is  at  a  distance  of  one  mile  and  at 
short  intervals  till  it  reaches  its  depot  or  station/  " 

The  fifth  assignment  is  based  upon  the  following  instruc- 
tions of  the  trial  judge,  viz. : 

^'If  you  should  find  that,  when  Dotterer  got  into  bis  buggy 
and  drove  towards  the  crossing,  he  knew  of  the  near  approach 
of  the  train  to  the  crossing;  that  he  heard  the  signal  for  the 
station,  or  was  otherwise  informed  of  the  near  approach  of 
the  train ;  and  you  should  further  find  that,  by  reason  of  the 
obstructions,  he  could  not  see  the  approaching  train,  and 
by  reason  of  surrounding  noises  he  could  not  hear  the  sig- 
nals of  the  approaching  train  while  he  was  traveling  as  he 
was;  and  you  should  further  find  that  he  took  no  reasonable 
precaution  before  entering  upon  the  track,  or  within  striking 
distance  of  it,  to  ascertain  where  the  train  was,  and  whether 
it  was  reasonably  safe  for  him  to  cross;  and  you  should  find 
that,  under  these  circumstances,  he  entered  upon  the  track 
immediately  in  front  of  the  moving  engine  and  was  killed — 
then  be  would  be  guilty  of  negligence;  and,  if  such  negligence 
was  the  proximate  cause  of  the  accident,  or  if  bis  negligence 
pioximately  contributed  to  the  cause  of  the  accident,  than  the 
plaintiff  cannot  recover." 

The  sixth  assignment  of  error  presents  a  cognate  question, 
and  will  be  considered  in  connection  with  the  fifth  assign- 
ment of  error,  as  follows : 

'*If  the  jury  find  that  the  deceased,  Henry  Dotterer,  knew 
of  the  near  approach  of  the  train,  and  heard  the  signals 
sounded  for  the  station,  or  if  he  was  otherwise  informed  of 
the  near  approach  of  the  train,  and  entered  his  buggy  and 
drove  to  the  crossing  and  entered  upon  the  track  just  imme- 
diately in  front  of  the  approaching  train  without  looking  or 
listening,  or  taking  any  other  precaution  to  ascertain  whether 
it  wonld  be  safe  for  him  to  cross  the  track,  and  should  find 
that  the  statutory  precautions  had  been  complied  with,  as 
yoQ  have  been  instructed,  then  the  plaintiff  could  not  recover 
in  this  case.'' 

Now,  the  criticism  on  the  charge  given  in  the  fifth  assign- 
ment of  error  is  that  the  jury  is  left  to  determine  whether  the 
i&egligence  of  the  deceased  was  or  was  not  the  proximate 
cause  of  the  accident,  and  whether  such  negligence  proximately 
contributed  to  such  injuries,  and  whether  such  negligence, 
equally  with  that  of  the  defendant  company,  proximately 
contributed  to  the  accident. 

It  is  insisted  that,  upon  the  hypothesis  stated,  the  court 
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should  have  instructed  the  jury  that  the  plaiotiflf  was  guilty 
of  negligence  per  se,  and  that  this  negligence  was  the  prox- 
imate cause  of  the  accident. 

It  will  be  observed  that  the  special  request  set  out  in  the 
sixth  assignment  of  error  does  not  embody  the  doctrine  of 
proximate  cause,  and  that  question  is  withdrawn  from  the 
consideration  of  the  jury,  and  it  is  assumed  therein,  as  a  mat- 
ter of  law,  that  the  failure  of  the  deceased  to  look  or  listen 
is  not  only  negligence  per  se,  but  that  it  is  the  proximate 
cause  of  the  accident.     It  will  be  noted  that  this  special  re- 
quest ignores  the  proof  of  the  plaintiff  tending  to  show  the 
running  of  the  train  at  an  immoderate  and  dangerous  rate  off 
speed  over  the  crossing,  and  in  failing  to  provide  a  flagman 
or  gates.     This  instruction  also  ignores  the  situation  of  the 
box  cars  on  the  side  track,  obscuring  the  view    of  the  ap- 
proaching train.     It  is  a  well-settled  rule  of  law  that  a  rail- 
road trac^  is  an  admonition  of  danger,  and  that  it  is  an  act 
of  negligence    for  a  person  to    go  upon  such  track  without 
looking  or  Kstening.     This,  however,  is  not  an  inflexible  rule» 
for  there  are  many  conditions  and  environments  that  excuse 
the  exercise  of  this  legal  duty. 

In  Patton  v.  Railroad  Co.,  89  Tenn.  371,  is  S.  W.  921.  12 
L.  R.  a.  184,  the  court  said:  ''The  duty  to  look  and  listen 
when  going  upon  a  railroad  track  is  a  continuing  duty  so 
long  as  one  continues  upon  it,  using  it  as  a  walkway."  But 
it  was  held  that  the  peculiar  circumstances  under  which  the 
deceased  went  upon  the  track,  and  the  fact  that  he  was  cross- 
ing a  bridge  under  which  there  was  a  waterfall,  the  noise  of 
which  probably  prevented  his  hearing,  made  an  exception  to 
the  operation  of  the  general  rule. 

In  Railroad  V.  Dies.  98  Tenn.  663,  41  S.  W.  862,  it  was  held 
as  follows:  ''A  party  cannot  be  required,  for  instance,  to 
stop  or  listen,  when,  on  approaching  a  crossing,  be  can  see 
a  reasonable  distance  up  or  down  the  track,  so  as  to  be  cer- 
tain he  runs  no  risk  in  crossing.  He  cannot  be  required  to 
listen  if  he  is  deaf,  or  the  noise  of  the  surroundings  is  so 
great  as  to  preclude  all  possibility  of  hearing.  He  cannot 
be  held  liable  for  negligence  for  failing  to  look  when  his  view 
is  absolutely  cut  ofi,  or  so  obstructed  that  he  can  see  nothing 
until  he  is  entering  or  has  entered  upon  the  track." 

In  Wilson  v.  Citizens'  Street  Railway  Co.,  105  Tenn.  74, 
58  S.  W.  334,  it  appeared:  That  the  plaintiff,  who  had  been 
injured  at  a  crossing  of  a  street  railway,  was  not  familiar 
with  the  crossing,  and  was  laboring  under  a  mistake  as  to 
the  locality  of  the  crossing.  The  night  was  dark.  There 
were  no  houses  or  lights  to  warn  him  of  the  proximity  of  the 
track.  That  the  two  roads  at  their  intersection  were  in  a 
cut  from  three  to  five  feet  high,  and  the  railroad  track  was 
level  with  the  road.  It  was  held  the  duty  to  look  and  listen 
is  not  an  absolute,  cast-iron  rule  of  law,  which  must  be  ap- 
plied to  all  cases,  without  limitation  or  exception,  and,  under 
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the  facts  and  circumstances  disclosed  in  that  case*  the  court 
was  in  error  in  charging  that  the  law  imposed  upon  the  plain- 
tiff an  absolute  duty  to  look  and  listen,  but  it  should  have 
been  left  to  the  jury  to  say,  in  view  of  the  proof,  whether 
plaintif!  was  guilty  of  contributory  negligence  in  failing  to 
look  and  listen.  Railroad  Co.  v.  Ives,  144  U.  S.  408,  12  Sup. 
Ct.  679,  36  L.  Ed.  485. 

The  conditions  relied  on  in  the  present  case  to  prevent  the 
operation  of  the  general  rule  that  an  entrance  upon  a  railroad 
track  without  looking  or  listening  is  negligence  per  se  are 
(i)  that  a  loud  noise  was  caused  by  a  neighboring  flouring 
mill,  that  was  calculated  to,  and  probably  did,  destroy  the 
noise  of  the  approaching  train ;  and  (2)  that  the  deceased  was 
excused  from  looking  for  the  reason  that  the  company  had 
allowed  its  side  tracks  to  be  packed  with  a  string  of  box 
cars.  It  was  necessary  that  these  extenuating  circumstances 
should  be  passed  upon  by  the  jury  in  determining  the  negli- 
gence of  the  deceased  in  failing  to  look  or  listen,  and  it  was 
beyond  the  province  of  the  court,  in  view  of  this  theory  of 
the  plaintiff,  to  adjudge,  as  matter  of  law,  that  a  failure  to 
look  and  listen  under  such  circumstances  was  negligence  per 
96.  But  on  this  subject  the  court  very  properly  charged  the 
jary  that  if  they  should  find  from  the  proof  that  the  location 
of  the  box  cars  upon  the  side  track  obstructed  Mr.  Dotterer's 
view  of  the  approaching  train,  or  if  the  noise  of  the  mill  or 
other  things  obstructed  his  hearing,  then,  under  such  circum- 
stances, a  greater  degree  of  care  would  also  be  required  of 
him  before  attempting  to  cross  the  track  than  otherwise 
would  have  been  required  of  him,  if  there  had  been  nothing 
to  interfere  with  his  sight  or  hearing. 

This  instruction  should  have  been  given  in  connection  with 
the  court's  instructions  on  the  duty  to  look  and  listen. 

In  Phillips  V.  Detroit  Ry.  Co.,  11 1  Mich.  274, 69  N.  W.  496, 
66  Am.  St.  Rep.  392,  the  court  uses  this  language,  viz. : 

"The  plaintiff,  if  he  could  not  see  an  apptoaching  train, 
by  reason  of  obstructions,  was  bound  to  use  greater  precau- 
tions in  nearing  the  track.  A  person  about  to  cross  a  railroad 
track  is  bound  to  recognize  the  danger,  and  to  make  use  of 
the  sense  of  hearing  as  well  as  of  sight — and,  if  either  sense 
cannot  be  rendered  available,  the  obligation  to  use  the  other 
is  stronger — to  ascertain  before  attempting  to  cross  whether 
the  train  is  in  dangerous  proximity.'' 

Merkle,  Adm'r,  v.  New  York  R.  R.,  49  N.  J.  Law,  473,  9 
AtL  680;  Thompson  on  Negligence,  §  1666;  Elliott  on  Rail- 
roads, §  1 168;  Railway  v.  Weaver,  9  Lea,  47,  42  Am.   Rep. 

654. 
The  seventh  assignment  of  error  is  based  on  the  following 

instructions  given  in  the  general  charge,  viz. : 

''If,  however,  you  should    find  that  Mr.  Dotterer  did  not 

know  of  the  near  approach  of  the  train,  and  did  not  hear  the 

signal  for  the  station,  nor  was  otherwise  informed  of  the 

12  R  R  R— 20 
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near  approach  of  the  train ;  and  yon  should  further  find  that 
the  obstructions  did  not  prevent  him  from  seeing;  and  you 
sbould  find  that,  in  the  exercise  of  ordinary  care  and  pru- 
dence, he  did  look,  but  saw  no  train ;  or  you  should  find  that 
the  surrounding  noise  was  not  such  as  would  prevent  his 
hearing  the  signals  of  the  approaching  train;  and  you  should 
find  that,  in  the  exercise  of  ordinary  care  and  prudence,  he 
listened  for  the  train  and  did  not  hear  it»  and  that»  under 
these  circumstances,  while  in  the  exercise  of  ordinary  care 
and  prudence,  he  entered  upon  the  track  and  was  killed — then 
he  could  not  be  guilty  of  negligence.  And  if  you  should  fur- 
ther find  that,  under  the  instructions  hereinbefore  given, 
defendant  company  was  guilty  of  negligence  proximately  caus- 
ing the  injury,  then  plaintiff  would  be  entitled  to  recover." 

It  is  insisted  on  behalf  of  defendant  company  that  the 
hypothesis  of  facts  stated  in  this  instruction  is  not  supported 
by  the  record:  (i)  That  Mr.  Dotterer  did  not  know  of  the 
near  approach  of  the  train ;  (2)  that  he  did  not  hear  the 
signal  for  the  station ;  (3)  that  he  was  not  otherwise  informed 
of  the  near  approach  of  the  train ;  (4)  that  he  did  look  for 
the  train,  and  failed  to  see  it;  (s)  that  he  did  listen  for  the 
train,  and  did  not  hear  it. 

The  contention  on  behalf  of  the  company  is  that  these  sup- 
positive  facts  embraced  in  the  hypothetical  statement  by  the 
court  are  clearly  disproved  and  overthrown  by  the  plaintiff's 
own  testimony. 

The  following  facts  are  found  in  the  testimony  introduced 
by  the  plaintiff  below: 

That  on  the  day  of  the  accident  Mr.  Dotterer,  in  accord- 
ance with  his  usual  custoin  to  visit  the  sheds  and  ofBces  south 
of  Bluegrass  avenue  crossing  before  taking  the  evening  train 
for  his  home  at  Columbia,  was  in  the  office,  south  of  the  cross- 
ing, on  the  east  side  of  the  railroad,  talking  to  one  Harris. 
Mr.  Herzell  challenged  his  attention  to  the  fact  that  he  had 
only  five  minutes  to  catch  his  train  for  home.  He  imme- 
diately left  the  office,  but  stopped  on  the  outside  to  talk  with 
one  Jones  a  moment  about  some  phosphate  rock.  While 
he  was  thus  conversing  with  Jones  the  whistle  of  the  ap- 
proaching train  blew  in  the  neighborhood  of  the  tank.  Mr. 
Dotterer  remarked :  "There's  my  train.  I  must  get  away 
from  here."  Or,  as  one  of  the  plaintiff's  witnesses  remem- 
bered it:    "I  must  beat  that  d train  to  the  station."     He 

at  once  entered  his  buggy,  turned  his  horse's  head  to   the 
south,  and  drove  rapidly  to  the  crossing. 

A  line  of  box  cars  intervened  between  him  and  the  main 
track  of  the  railroad.  Mr.  Dotterer  continued  to  look  north 
toward  the  depot  even  after  his  horse  had  turned  in  upon  the 
crossing,  so  that  he  failed  to  see  Mr.  Zingerell  and  other 
friends  who  were  earnestly  warning  him  back.  The  plain- 
tiff's witnesses  testify  that  Mr.  Dotterer  did  not  look  to  the 
south,  the  direction  from  which  the  train  was  approaching. 
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It  appears  irom  the  undisputed  evidence  that  his  horse 
wavered  at  the  main  track,  thus  giving  him  a  mute  admoni- 
tion of  danger,  but  deceased  immediately  rose  in  his  buggy 
and  struck  his  horse  two  blows  with  his  whip,  thereby  forc- 
ing the  animal  upon  and  across  the  track.  Other  persons 
standing  in  the  immediate  neighborhood  saw  the  smoke  of 
the  approaching  train  over  the  tops  of  the  intervening  box 
cars,  and  others  even  saw  the  roofs  of  the  passenger  coaches. 
Numbers  of  witnesses  saw  the  train,  and  others  saw  the 
signals  that  were  being  made  to  Mr.  Dotterer  to  warn  him 
back  from  the  track.  We  fail  to  find,  upon  examination  of 
the  evidence,  any  facts  upon  which  the  court  based  the 
hypothesis  submitted  by  him  in  the  instruction  embodied  in 
the  seventh  assignment  of  error. 

In  Railroad  v.  Houston,  95  U.  S.  703,  24  L.  Ed.  542,  it  was 
said:  "To  instruct  a  jury  upon  assumed  facts  to  which  no  evi- 
dence applied  was  error.  Such  instructions  tended  to  mislead 
them  by  withdrawing  their  attention  from  the  proper  points 
io  issue.  Juries  are  frequently  prone  to  indulge  in  conjec- 
ture, without  having  possible  facts  not  in  the  evidence  sug- 
gested for  their  consideration.  In  no  respect  could  the 
instructions  mentioned  have  aided  them  in  reaching  a  just 
conclusion.'* 

In  James  v.  Bank,  105  Tenn.  3,  58  S.  W.  261,  51  L.  R.  A. 
255,  80  Am.  St.  Rep.  857,  the  court  charged  upon  facts  not  in 
the  evidence,   and  for  that  reason  the  cause  was  reversed. 

In  0*Rourke  v.  Street  Railroad,  103  Tenn.  124,  52  S.  W. 
872,  46  L.  R.  A.  614,  76  Am.  St.  Rep.  639,  the  court  said :  ''In 
this  instance  it  is  not  improbable  that  the  jury  was  misled 
into  the  belief  of  the  court  that  there  was  evidence  on  this 
particular  point,  and  accepted  this  consideration  in  making 
op  their  verdict;  hence  the  irrelevant  instruction  may  have 
been  in  some  degree  prejudicial  to  the  plaintiff,  and  its  in- 
tlasion  in  the  charge  therefore  noted  as  one  ground  for  re- 
versal. See,  also,  E.  T.  &W.  N.  R.  Co.  v.  Winters,  85  Tenn. 
240,  I  S.  W.  7QO. 

The  eighth  assignment  is  that  the  court  erred  in  its  general 
charge  in  instructing  the  jury  on  the  subject  of  punitive 
damages,  and  in  refusing  to  charge  the  supplemental  request 
submitted  by  the  counsel  for  the  company.  In  his  general 
charge  the  court  instructed  the  jury  as  follows: 

"If  you  should  find  that  the  negligence  of  the  defendant 
was  gross  or  wanton,  you  shall  make  proper  additions  to  the 
compensatory  damages  by  way  of  punitive  damages;  that  is, 
damages  by  the  way  of  punishment.  If,  however,  you  should 
fiad  that  the  deceased  himself  was  guilty  of  contributory 
negligence,  then  you  must  take  this  into  consideration,  in 
mitigation  of  damages*  and  make  proper  deductions  for  this 
negligence.** 

The  counsel  for  defendant  company  also  requested  the  court 
to  charge  as  follows : 
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'^I  charge  you  that,  under  the  facts  of  this  case,  the  plain- 
tifi  would  not  be  entitled  to  recover  exemplary  damages.*' 

The  criticism  upon  the  instruction  contained  in  the  i:en- 
eral  charge  on  this  subject  is  that  the  assessment  of  punitive 
damages  by  the  jury  is  made  compulsory,  and  not  discretion- 
ary. 

We  are  of  opinion  that  this  criticism  is  well  taken.  It  will 
be  observed  that  the  trial  judge  instructed  the  jury  that,  if 
the  negligence  of  the  defendant  was  gross  or  wanton,  the 
jury  should  add  damages  by  way  of  punishment.  The  allow- 
ance of  punitive,  exemplary,  or  vindictive  damages,  as  the 
term  is  variously  used,  is  left  to  the  sound  discretion  of 
the  jury.  It  has  never  been  supposed  that  it  was  within  the 
province  of  the  court  to  instruct  the  jury  that  punitive  dam- 
ages must  or  should  be  assessed. 

In  Ferguson  v.  Moore,  98  Tenn.  349,  39  S.  W.  342,  the 
trial  judge  had  instructed  the  jury  as  follows: 

''You  may  give  what  is  called  'vindictive  damages'  to  pun- 
ish the  defendant,  if  guilty,  and  deter  others  from  doing 
likewise;  and  it  is  not  only  your  right,  but  your  duty,  to  do 

SO. 

This  court,  on  appeal,  adjudged  this  instruction  to  be  erro- 
neous, saying,  "The  giving  of  punitive  damages  is  a  matter 
of  discretion  with  the  jury,  and  they  should  not  be  told  that 
it  is  their  duty  to  give  them.'' 

The  Supreme  Court  of  Kentucky,  in  the  case  of  L.  &  N. 
A.  R.  Co.  V.  Brooks,  83  Ky.  129,  4  Am.  St.  Rep.  135,  held  that 
an  instruction  to  the  jury  that  they  should,  under  certain 
facts,  if  they  found  them  to  be  true,  give  punitive  damages, 
was  error. 

Mr.  Sutherland,  in  his  work  on  Damages,  in  the  last  edi- 
tion, says  that: 

"In  Vermont,  Mississippi,  Kentucky,  Illinois,  Missouri, 
New  York,  Rhode  Island,  Tennessee,  Wisconsin,  Alabama, 
Maryland,  North  Dakota,  North  Carolina,  Maine,  punitory 
damages  cannot  be  claimed  as  a  matter  of  right;  but  it  is 
always  a  question  for  the  jury,  within  its  ^  discretion,  no 
matter  what  the  facts  are."  Sutherland  on  Damages  (3d 
Ed.)  vol.  2,  §403- 

In  Robinson  v.  Superior,  etc.,  94  Wis.  345,  68  N.  W.  961,  34 
L.  R.  A.  20S,  59  Am.  St.  Rep.  897t  it  appeared  that  the  jury 
had  been  instructed,  in  effect,  by  the  trial  judge,  that: 

"If  the  conductor  maliciously  put  the  plaintiff  off  the  car, 
then  he  was  also  entitled  to  what  are  called  exemplary  or 
punitory  damages." 

The  court  said : 

"In  Day  v.  Woodworth,  54  U.  S.  (13  How.)  371  [14  L.  Ed. 
181],  Mr.  Justice  Greer,  speaking  for  the  court,  said  'that  in 
actions  for  trespass,  and  all  actions  on  the  case  for  torts,  a 
jury  may  inflict  what  are  called  exemplary,  punitive,  or 
vindictive  damages  upon  a  defendant;  having   in  view  the 
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enormity  of  his  offense,  rather  than  the  measure  of  compen- 
sation to  the  plaintiff.'  This  has  always  been  left  to  the  dis- 
aetion  of  the  jnry»  as  the  degree  of  punishment  to  be  thus 
inflicted  must  depend  upon  the  peculiar  circumstances  of 
each  case." 

Then  the  court  continues,  later  on: 

^'It  is  true  that  an  instruction  to  the  effect  that  the  jury 
'ought'  to  give  exemplary  damages  in  such  a  case  was  sus- 
tained by  this  court  in  Hooker  v.  Newton,  24  Wis.  292;  but 
the  case  is  not  in  harmony  with  the  best  considered  cases, 
nor  with  the  weight  of  authority.  Mr.  Thompson,  in  his 
excellent  work,  after  stating  that  'the  jury  may,  if  they  think 
proper,  give  damages  by  way  of  punishment'  says:  'It  may 
be  stated  that,  in  cases  in  which  such  damages  may  be  given, 
whether  they  will  be  given,  or  not,  is  a  question  within  the 
discretion  of  the  jury.'  " 

The  case  of  Hooker  v.  Newton,  24  Wis.  292,  referred  to 
herein,  was  afterwards  overruled  by  the  case  of  Robinson  v. 
Superior,  etc.,  94  Wis.  345,  68  N.  W.  961,  34  L.  R.  A.  205,  59 
Am.  St.  Rep.  897. 

American  &  English  Enc.  of  Law  (2d  Ed.)  vol.  12,  p.  51, 
lays  down  the  following  rule: 

"The  rule  that  the  question  of  exemplary  damages  is  one 
for  the  jury,  in  the  exercise  of  their  discretion,  has  been 
held  to  apply,  though  it  was  established,  in  point  of  fact,  that 
elements  existed  which  would,  according  to  the  general  rule 
of  exemplary  damages,  warrant  such  an  assessment.  It  has 
been  held,  therefore,  to  be  erroneous  to  instruct  the  jury 
that,  in  any  state  of  facts,  it  is  their  duty  to  award  exemplary 
damages,  or  that  they  should,  will,  ought  to,  or  must  do  so, 
or,  if  tbey  find  a  given  state  of  facts,  the  plaintiff  is  entitled 
to  recover  such  damages;  and,  so  carefully  is  the  discretion 
of  the  jary  guarded  in  this  particular,  it  has  been  declared 
that  an  instruction,  several  times  repeated,  which  seemed  to 
invite  the  jury  to  give  punitive  damages,  was  erroneous." 

It  is  said,  however,  that  the  language  now  criticised  in  this 
instruction  was  borrowed  almost  literally  from  the  opinion 
of  this  court  in  the  case  of  Davidson-Benedict  Co.  v.  Sev- 
crson,  reported  in  109  Tenn.  572,  72  S.  W.  967.  It  is  true, 
in  that  case  while  dealing  with  the  general  question  of  dam- 
ages, the  following  language  was  used^  viz. : 

**In  cases  where  the  negligence  of  the  person  that  inflicted 
the  injury  is  gross  or  wanton,  they  [the  jury]  should  make 
proper  additions  by  way  of  adding  punitive  damages.'' 

It  was  not  intended  by  this  opinion  to  lay  down  any  new 
rale  on  the  subject,  else  the  former  cases  would  have  been  re- 
viewed and  overruled;  but  no  mention  is  made  of  former 
rulings,  and  it  was  not  supposed  that  they  were  invaded. 
The  court,  in  the  use  of  the  word  '^should,*'  was  not  laying 
down  a  rule  to  be  used  by  the  trial  judges  in  instructing  juries 
OD  the  subject  of  the  assessment  of  punitive  damages,   but 
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v^as  rather  enumerating  the  different  classes  of  damages,  and 
stating  the  grounds  upon  which  punitive  damages  might  be 
superadded  to  actual  compensation.  Moreover,  it  appears 
from  an  examination  of  the  opinion  that  there  was  no  assign- 
ment of  error  on  the  subject  ot  punitive  damages,  and  that 
question  was  not  before  the  court  for  determination. 

The  last  assignment  in  the  verdict  is  so  excessive  as  to 
evince  partiality,  passion,  and  caprice  on  the  part  of  the 
jury.  We  are  constrained  to  believe,  in  view  of  the  contrib- 
utory negligence  on  the  part  of  the  deceased,  that  this  assiga- 
ment  is  well  taken.  For  the  errors  indicated,  the  judgment 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 


RUSSELL  V.   CENTRAL  OF  GEORGIA  RY.  CO. 

(Supreme  Court  of  Georgia,  March  4,  1«04.) 

[46  S.  E.  Rep.  858.] 

Accident  at  Crossing — Contributory  Negligence — Climbing  over 
Obstructing  Train — Knowledge  of  Plaintiff's  Peril.* — ^Though  a  stand- 
ing railway  train  be  an  unauthorized  obstruction  of  a  public  crossingr, 
a  person  attempting  to  pass  between  the  cars  by  climbing  over  the 
bumpers,  if  injured  thereby  in  consequence  of  a  sudden  movement  of 
the  train,  cannot  recover,  unless  the  engineer,  conductor,  or  some 
other  person  having  control  of  the  train's  movements,  knew  of  his 
attempt  to  cross,  or  had  notice  of  his  exposure  to  danger.  If  the 
only  employee  who  knew  of  the  perilous  position  in  which  the  person 
attempting  to  cross  had  placed  himself  was  a  watchman  at  the  cross- 
ing, no  recovery  can  be  had,  unless  it  appears  that  the  watchman  was 
so  situated,  after  he  knew  of  the  dangerous  position  in  which  the 
person  was  placed,  that  he  could  signal  the  engineer  or  other  em- 
ployees in  control  of  the  train's  movements,  and  thus  prevent  injury 
to  the  party  attempting  to  cross,  and  that  he  failed  to  give  such 
sic'nal,  or  that  he  gave  the  signal  and  it  was  disregarded. 

Negligence — Pleading. — A  count  in  a  petition  against  a  railway 
company  claiming  damages  for  negligence  which  alleges  in  general 
terms  that  the  defendant  was  guilty  of  negligence  should  be  stricken 
on  special  demurrer  setting  up  that  the  petition  fails  to  set  forth  the 
particulars  in  which  the  defendant  was  negligent,  unless  the  defect 
in  the  petition  is  cured  by  amendment. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M.  Reid,  Judge. 

Action  by  Israel  Russell  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

♦As  to  contributory  negligence  in  climbing  over  obstructing  trains, 
see  Burns  v.  Southern  Ry.  Co.  (S.  Car.),  6  R.  R.  R.  321,  29  Am.  & 
Eng.  R.  Cas.,  N.  S.,  321;  Thompson  v.  Missouri,  K.  &  T.  Ry.  Co. 
(Mo.),  2  R.  R.  R.  832,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  832  (attempt  to 
climb  between  cars  at  point  other  than  crossing  when  crossing  is 
blocked  by  cars);  Todd  v.  Philadelphia  &  R.  Ry.  Ca.  (Pa.),  2  R.  R. 
R.  37,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  37  (boy  injured  in  attempting  to 
climb  over  train  obstructing  crossing);  note,  9  Am.  &  Eng.  R.  Cas., 
N.  S.,  876;  extensive  note,  6  R.  R.  R.  325,  29  Am.  &  Eng.  R.  Cas.,  N. 
S..  325. 
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his  protectioo;  and  an  averment  short  of  actual  knowledge 
oc  the  part  of  such  employees  would  not  be  sufficient  to  take 
the  case  out  of  the  ruling  in  the  Andrews  Case.     It  is   said, 
though,  that  there  is  an  averment  that  the  watchman  at   the 
crossing  knew  of  the  plaintifi's  dangerous  position;  but    it 
appears  from  the  petition  that  the  transaction  was  at  night; 
that  the  train  extended  a  long  way  on  each  side  of  the  cross- 
ing ''into  the  darkness" ;  and  it  is  not  alleged  that  the  watch- 
man was  in  a  position  where  he  could  have  given  a  signal  to 
any  employee  in  charge  of  the  movements  of  the  train  which 
would  have  had  the  effect  to  control  its  movements.     It  is 
not  even  charged  that  the  watchman  could  have,  by  signal, 
controlled  the  conduct  of  other  employees  who  had  charge  of 
the  train.     In  the  case  of  Faulk  v.  Railroad  Company,   91 
Ga.  360,  18  S.  E.*304,  the  person  injured  was  a  boy  12  or    13 
years  of  age,  and  was  invited  by  the  watchman  at  the  cross- 
ing to  go  over  the  bumpers,  and  was  injured  while  so  doing. 
The  age  of  the  person  injured,  and  the  fact  that  he  was   ex- 
pressly invited  to  cross  by  the  employee  who  was>  stationed 
there  to  tell  the  public  when  to  cross  and  when  not  to  cross, 
distinguishes  the  case  from  the  one  now  under    considera- 
tion. 

2.  In  an  action  which  is  based  upon  the  negligence  of  the 
defendant,  it  is  not  sufficient  to  allege  the  negligence  in  gen- 
eral terms,  when  the  defendant  objects  to  such  allegations  by 
a  special  demurrer,  calling  for  the  particulars  of  the  negligence 
complained  of.  See  Blackstone  v.  Railway  Company,  105 
Ga.  381,  31  S.  E.  90;  Miller  v.  Transportation  Company, 
IIS  Ga.  1009,  42  S.  E.  385.  While,  under  this  rule,  negli- 
gence must  be  alleged  in  such  a  specific  way  as  to  put  the 
defendant  on  notice  of  what  it  is  to  answer,  still  the  rule  is 
not  to  be  carried  to  the  extent  of  requiring  minute  particu- 
larity in  the  averments  of  negligence.  See  Sims  v.  Railroad 
Company,  iii  Ga.  820,  35  S.  E.  696. 

Judgment  affirmed.  All  the  Justices  concurring,  except 
SIMMONS,  C.  J.,  absent  on  account  of  sickness. 


ANNISTON  ELECTRIC  &  GAS  CO.  v.  HEWITT. 

(Supreme  Court  of  Alabama,  Feb.  4,  1904.) 

[36  So.  Rep.  39.] 

Street  Railways — Stock  on  Track — Lookout — Speed.* — A  motonnan 
of  a  street  car  is  bound  to  keep  a  lookout  for  live  stock,  and  not  to 
run  his  car  at  such  a  rate  of  speed  that  he  cannot  stop  it  within  the 
distance  he  can  see  such  animal  on  the  track. 

Same — Same — Negligence. — In  an  action  against  a  street  railroad 

♦As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  persons,  animals,  or  vehicles,  see  foot-note  appended 
to  Westphal>.  St.  Joseph  &  B.  H.  St.  Ry.  Co.  (Mich.),  9  R.  R.  R. 
435,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  435,  where  all  the  preceding  author- 
ities in  this  series  are  collected. 
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company  for  killing  plaintiff's  cow,  evidence  held  to  support  a  finding 
that  the  motorman  was  guilty  of  negligence  entitling  plaintiff  to 
recover. 

Appeal  from  City  Coart  of  Calboan;  Tho&  W.  Colemao, 
Jr.,  Judge. 

Action  by  Robert  £.  Hewitt  against  the  Anniston  Electric 
&  Gas  Company  to  recover  damages  for  tbe  alleged  negli- 
gent killing  of  plaintiff's  cow.  From  a  judgment  in  favor  of 
plaintifi,  defendant  appeals.     Affirmed. 

Lapsley,  Arnold  &  Martin,  for  appellant. 
Ross  Blackmon»  for  appellee. 

HARALSON,  J.  The  law  is  well  settled  that  raihroad 
companies  that  knowingly  run  their  trains  under  conditions 
rendering  it  impracticable  for  those  in  charge  to  prevent  in- 
juring stock  straying  on  their  tracks,  are  accountable  for  tbe 
loss  when  injury  results.  B.  M.  R.  R.  Co.  v.  Harris,  98  Ala. 
326,  13  South.  377;  L.  &  N.  R.  R.  Co.  v.  Davis,  103  Ala.  661, 
16  South.  10;  L.  &  N.  R.  R.  Co.  v.  Cochran,  105  Ala.  354, 
16  South.  797;  L.  &  N.  R.  R.  Co.  v.  Kelton,  112  Ala. 
533,  21  South.  819;  C.  of  G.  R.  R.  Co.  v.  Stark,  126  Ala. 
367,  28  South.  411. 

This  principle  applies,  when  needful  for  the  protection  of 
life  and  property,  to  a  railroad  on  which  electricity  is  used 
as  tbe  moving  power,  as  well  as  to  one  operated  by  steam. 
L  &  N.  R.  R.  Co.  V.  Anchors,  114  Ala.  493,  22  South.  279, 
62  Am.  St.    Rep.  116. 

The  law  enjoined  on  the  motorman  operating  defendant's 
car,  tbe  duty  to  keep  a  lookout  for  live  stock,  and  not  to  run 
hiscar  at  such  a  rate  of  speed  that  he  could  not  stop  it  within 
the  distance  he  could  see  the  plaintifi's  cow.  The  only  qual- 
ification of  this  rule  is,  that  where, — such  duties  being  ob- 
served by  the  engineer  or  motorman, — the  animal  comes 
suddenly  upon  the  track,  so  close  to  the  engine  that  the  en- 
gineer cannot  stop  in  time  to  prevent  running  over  it,  in 
which  case  its  destruction  cannot  be  ascribed  to  defendant's 
negligence.  L.  &  N.  R.  R.  Co.  v.  Brinkerbofif,  119  Ala.  606, 
24  South.  892;  C,  of  G.  R.  R.  Co.  v.  Stark,  126  Ala.  367,  28 
South.  411. 

In  this  case,  the  evidence  showed  without  conflict,  that  by 
an  ordinance  of  the  city  of  Anniston,  in  the  corporate  limits 
of  which  city  plaintiff's  cow  was  killed,  it  was  ordained, 
that '''no  person  shall  run,  or  cause  to  be  run,  any  railroad 
train,  car  or  engine,  within  the  corporate  limits  of  Anniston, 
faster  than  at  the  rate  of  six  miles  an  hour."  The  evidence 
satisfactorily  showed  that  the  car  was  running,  at  the  time  of 
the  accident,  over  6  miles  an  hour.  The  motorman  testified, 
it  was  running  about  10  miles  an  hour.  He  also  testified, 
that  a  car  running  at  an  ordinary  rate  of  speed  can  be  stopped 
within  a  distance  of  about  30  steps.  Other  evidence  tended 
to  show,  that  it  can  be  stopped  within  a  distance  of  25  or  30 
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Steps,  and  that  it  coald  not  be  stopped  within  15  or  20  steps. 
The  motorman  also  testified  that  when  he  first  saw  the  cow» 
she  was  running  np  a  bank  about  20  feet  ahead  of  the  car; 
that  he  put  the  brakes  on  immediately  as  tight  as  he  could, 
and  did  all  he  could  to  stop  the  car;  that  he  could  not  see 
over  20  feet  in  front  of  the  car,  and  it  was  impossible  to 
stop  it  within  that  distance.  The  killing  occurred  in  the 
nighttime,  and  the  track  was  straight  and  free  from  objects 
calculated  to  obstruct  the  view  of  the  motorman. 

From  this  it  appears,  that  the  car  was  being  run  in  the 
nighttime,  at  a  speed  which  was  in  violation  of  the  city  or- 
dinance, and  so  rapidly,  as  that  it  could  not  be  stopped  within 
the  distance  the  cow  was  seen  when  she  came  on  the  track — 
20  steps  ahead. 

The  court  below  trying  the  case  without  a  jury,  found  for 
the  plaintiff,  and  rendered  a  verdict  and  judgment  in  his 
favor  for  $30,  the  value  of  the  cow  as  shown  by  the  evidence. 
It  has  not  been  made  to  appear  that  this  judgment  was 
erroneous. 

Affirmed.  

LOUISVILLE  &  N.  R.  CO.  v.  DICK. 
(Court  of  Appeals  of  Kentucky,  Feb.  25,  1904.) 

[78  S.  W.  Rep.  914.] 

Evidence — Question  for  Jury. — ^Where  the^  evidence  is  conflictinK 
on  material  issues,  it  is  for  the  jury  to  determine  the  weight  and  effect 
thereof. 

Accident  at  Crossing — Negligence — ^Absence  of  Lookout.'^ — In  an 
action  against  a  railroad  for  personal  injuries,  received  by  plaintiff^ 
in  attempting  to  cross  defendant's  tracks,  an  instruction  that  if 
those  in  charge  of  the  train  which  struck  plaintiff  saw  his  peril,  or 
by  the  exercise  of  ordinary  care  could  have  seen  it,  in  time  to  have 

♦As  to  the  duty  to  maintain  lookouts  on  trains  approaching  cross- 
ings, see  Chesapeake  &  O.  Ry.  Co.  v.  Riddle  (Ky.),  8  R.  R.  R.  77, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  77  (degree  of  care) ;  Central  of  Georgia 
Ry.  Co.  V.  Partridge  (Ala.),  8  R.  R.  R.  727,  31  Am.  &  Eng.  R.  Cas., 
N.  S.,  727;  Louisville  Ry.  Co.  v.  French  (Ky.),  6  R.  R.  R.  473,  29 
Am.  &  Eng.  R.  Cas.,  N.  §.,  473  (care  required  of  motorman  when  car 
is  approaching  street  intersections);  New  York,  etc.,  R.  Co.  v.  Kistler 
(Ohio),  4  R.  R.  R.  340,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  340;  Louisville 
&  N.  R.  Co.  V.  Cooper  (Ky.),  1  R.  R.  R.  230,  24  Am.  &  Eng.  R.  Cas., 
N.  S.,  230  (gross  negligence  in  approaching  street  crossing);  Mobile 
&  O.  R.  Co.  V.  Coerver  (C.  C.  A.),  1  R.  R.  R.  199,  24  Am.  &  Eng. 
R.  Cas.,  N.  S.,  199  (not  negligence  per  se  to  fail  to  have  brakeman 
on  rear  car  when  backing  train);  foot-note  appended  to  Westphal 
V.  St.  Joseph,  ietc,  St.  Ry.  Co.  (Mich.),  9  R.  R.  R.  435,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  435  (care  required  of  those  in  charge  of  street  cars  to 
avoid  collisions  with  other  users  of  street);  foot-note  appended  to 
Gorman's  Adm'r  v.  Louisville  Ry.  Co.  (Ky.),  6  R.  R.  R.  803,  29  Am. 
&  Eng.  R.  Cas.,  N.  S.,  803  (care  required  of  those  in  charge  of  street 
cars  to  avoid  injuring  children);  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S., 
80;  Central  of  Georgia  Ry.  Co.  v.  Forshee  (Ala.),  18  Am.  &  Eng.  R. 
Cas.,  N.  S.,  467;  Johnson  v.  Great  Northern  Ry.  Co.  (N.  Dak.),  11 
Am.  &  Eng.  R.  Cas.,  N.  S.,  76;  Downing  v.  Morgan's  L.  &  T.  Ry.  & 


bng.  K. 
>.  (La.), 


S.  vS.  Co.  (La.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  412  (care  required  in 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S       315 

ItOvuMvUle  &  N.  R.  Co.  V.  Dick 

avoided  the  injuries,  and  yet  failed  to  do  so,  then  the  jury  should 
find  for  the  plaintiff,  is  proper;  the  injury  having  occurred  at  a  place 
where  it  was  by  law  made  the  duty  of  those  in  charge  of  the  train 
to  keep  a  lookout  for  those  on  or  about  the  crossing. 

Same— Negligence — Pleading. — ^Where  plaintiff's  pleadings  in  an 
action  against  a  railroad  for  personal  injuries  received  by  plaintiff  in 
attempting  to  cross  defendant's  tracks  charged  negligence,  careless- 
ness, and  recklessness  in  the  management  and  operation  of  the  train, 
whereby  plaintiff  was  run  over  and  injured,  there  was  sufficient  notice 
to  the  defendant  that  the  method  and  manner  of  operating  the  train 
would  be  brought  into  question  on  the  trial,  though  the  particular 
acts  of  negligence  on  the  part  of  those  in  charge  of  the  train  were 
not  specified. 

Injury  to  Married  Women — Damages — Loh  of  Earning  Capacity. — 
In  an  action  by  a  married  woman  for  personal  injuries,  plaintiff  mav 
recover  for  any  impairment  of  her  power  to  earn  money,  thougn 
there  is  no  proof  that  she  had  ever  earned  any  money. 

Appeal  from  Circuit  Court,  Jefierson  County,  Common 
Pleas  Division. 

*'Not  to  be  officially  reported." 

Action  by  Sophia  Dick  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Helm,  Bruce  &  Helm  and  Benjamin  D.  Warfield,  for  ap- 
pellant. 

Bennett  H.  Young,  Dayton  T.  Mitchell,  and  J.  L.  Dorsey, 
for  appellee. 

NIJNN,  J.  This  is  the  second  time  this  case  has  been  in 
this  court.  The  decision  of  the  first  appeal  will  be  found 
in  64  S.  W.  725. 

backing  train  at  crossing  at  populous  place);  Green  v,  Chicago  & 
W.  M.  R.  Co.  (Mich.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  317  (duty  to 
keep  lookout  on  rear  of  train);  Inabnett  v.  St.  Louis,  etc.,  Ry.  Co. 
(Ark.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  590  (duty  to  look  after  travelers 
near  crossing,  to  avoid  frightening  horses);  Bradley  v.  Ohio  River 
&  C.  Ry.  Co.  (N.  Car.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  340  (duty  to 
maintain  lookout);  Morgan  t/.  Wabash  R.  Co.  (Mo.),  20  Am.  &  Eng. 
R.  Cas.,  N.  S.,  372  (duty  to  maintain  where  track  is  used  as  footpath); 
Florida  Cent.  &  P.  R.  Co.  v.  Foxworth  (Fla.),  13  Am.  &  Eng.  R.  Cas., 
N.  S.,  469  (duty  to  station  lookout  while  switching  cars  at);  Malm- 
strom  V,  Northern  Pac.  Ry.  Co.  (Wash.),  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  329  (failure  of  company  to  have  lookout  on  rear  of  backing 
train  is  independent  cause  of  injuries  of  one  injured  while  going  over 
trestle  habitually  used  as  a  crossing);  Cookson  v.  Pittsburg  &  W,  R. 
Co.  (Pa.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  339  (lookout  at  rear  of  car): 
Steele  v.  Northern  Pac.  Ry.  Co.  (Wash.),  15  Am.  &  Eng.  R.  Cas.,  N. 
S.,  129  (lookout  must  be  kept  while  switching  cars  at  crossing  in 
city);  Green  v.  Chicago  &  W.  M.  R.  Co.  (Mich.),  6  Am.  &  Eng. 
R.  Cas.,  N.  S.,  317  (lookout  on  rear  of  train);  Sullivan  v.  New  York, 
N,  H.  &  H.  R.  Co.  (Conn.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  lOS 
(negligence,  question  for  jury);  St.  Louis,  etc.,  Ry.  Co.  v.  Stewart 
(Ark.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  571  (statutory  immunity  from 
keeping  watch  at  crossing  does  not  relieve  the  company  from  the 
exercise  of  reasonable  care);  Baltimore  &  O.  R.  Co.  v.  Anderson 
(C.  C.  A.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  497  (the  negligence  of  a 
foot  passenger  in  making  such  use  of  railroad  tracks  while  a  train 
is  approaching  from  a  short  distance  will  not  excuse  the  company  if 
he  was  seen,  or  would  have  been  seen  had  there  been  a  lookout  on 
the  engine,  in  time  to  avoid  injuring  him). 
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In  the  month  of  April*  1898,  appellee  was  walking  east  on 
Broadway  street,  in  the  city  of  Louisville,  and,  when  cross- 
ing appellant's  track  where  it  intersects  Broadway,  she  was 
struck  by  one  of  appellant's  north-bound  trains,  and  suffered 
such  injury  as  resulted  in  an  amputation  of  her  foot.  Appel- 
lant has  two  tracks,  about  six  feet  apart,  running  north  and 
south,  crossing  Broadway;  the  railroad  coming  out  of  Brent 
street,  which  intersects  Broiadway  at  this  point.  The  south- 
bound train  runs  on  the  western,  and  the  north-bound  train 
(the  one  that  injured  appellee)  on  the  eastern,  track.  There 
were  gates  or  poles  on  each  side  of  the  track  across  Broad- 
way street,  used  by  appellant  to  warn  persons  of  the  approach 
of  trains.  When  the  train  is  expected  to  approach,  these 
poles  were  let  down  to  keep  people  from  crossing,  and  when 
the  train  had  passed,  and  the  danger  was  over,  these  poles 
were  raised.  The  appellee,  in  her  pleadings,  alleged,  in 
substance,  that  appellant's  agent  in  charge  of  these  safety 
gates  was  incompetent,  negligent,  and  careless  in  the  handling 
and  management  of  them,  and  when  she  arrived  at  the  cross- 
ing she  found  the  gates  or  poles  up,  and  did  not  know  that 
a  train  was  near,  and  that,  by  reason  of  the  fact  that  the  gates 
were  up,  she  had  the  right  to  assume  that  it  was  safe  to  cross 
the  appellant's  track,  and  started  across,  and  immediately 
the  appellant's  agent  lowered  the  gates  or  poles,  and  thus 
hemmed  her  in  and  prevented  her  escape,  and  that  the  board 
crossing,  prepared  by  appellant,  whereon  pedestrians  were 
expected  to  cross  the  tracks,  was  in  a  defective,  unsafe,  and 
dangerous  condition,  which  fact  was  known  by  appellant,  and 
by  reason  thereof;  together  with  the  negligent  and  improper 
management  of  the  gates  at  the  crossing,  she  was  thrown  or 
caused  to  fall  down,  and,  while  down  and  unable  to  escape, 
appellant's  agents  in  charge  of  a  train  ran  the  train  at  a 
reckless,  rapid,  and  dangerous  rate  of  speed,  and  ran  it  in 
such  a  careless,  negligent,  and  reckless  manner  as  to  run  it 
upon  appellee,  and  so  mangled  and  injured  one  of  her  feet 
that  it  was  necessary  to  amputate  it,  and  her  foot  was  am- 
putated near  the  ankle.  The  answer  was  a  traverse  of  these 
allegations,  and  a  plea  of  contributory  negligence,  and  also 
was  added  the  following:  ^'Denies  that  by  any  negligence 
or  carelessness  whatever  on  its  part,  or  that  of  its  agents  or 
servants,  or  any  or  either  of  them,"  appellee  was  caused  to 
suffer,  or  was  damaged  in  any  sum.  The  contributory  neg- 
ligence was  denied  by  appellee.  A  trial  was  had,  which  re- 
sulted in  a  verdict  and  judgment  for  appellee  in  the  sum  of 
$5,000,  from  which  the  appellant  has  appealed. 

There  were  many  grounds  assigned  for  a  new  trial,  but 
counsel  for  appellant  only  assigns  three  reasons  why  this 
court  should  reverse  the  judgment:  (i)  That  there  was  not 
sufficient  evidence  to  sustain  it;  (2)  that  the  court,  by  its 
instructions  Nos.  3,  4,  and  5,  submitted  to  the  jury  issues  not 
raised  by  the  pleadings;  (3)  that  the  court  gave  erroneons 
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instrnctions  on  cootribatory  negliseoce  and  the  measure  of 
damages. 

With  reference  to  the  matter  of  insaflBcient  evidence  to  sus- 
tain the  verdict  and  judgment,  it  is  sufficient  to  say  that  the 
evidence  on  all  the  questions  at  issue  was  very  conflicting.     If 
the  testimony  of  appellee's  witnesses  was  true,  the  agent  of 
appellant  who  managed  the  gates  or  poles  was  very  care- 
less and  negligent.     Likewise,  the  agents  whose  duties  re- 
quired them  to  make  and  keep  in  repair  a  reasonably  safe 
crossing  over  the  tracks,  and  also  the  agents  in  charge  of  the 
train,  were  negligent  in  the  management  and  operation  of 
the  train,  and,  as  a  result  of  all  these  negligent  acts  com- 
bined, or  any  one  of  them,  the  jury  was  authorized  to  find 
for  appellee.     On  the  other  hand,   appellant's  testimony,  if 
true,  established  the  fact  that  the  gates  and  trains  were 
managed  and  operated  with  prudence  and  skill,  and  the  in- 
jury of  appellee  was  not  caused  by  any  act  or  negligence  of 
theirs,  but  was  produced  by  her  own  negligence;  &nd  it  was 
also  shown  by  appellant's  testimony  that  the  crossing  made 
for  pedestrians  over  the  tracks  was  in  a  safe  and  proper  con- 
dition.   This  court,  in  the  former  opinion,  said:    ''We  are 
of  the  opinion  that,  if  the  testimony  of  appellant's  [now  ap- 
pellee] witnesses  be  taken  as  true,  she  may  recover."     The 
testimony  for  appellee,  as  appears  of  record,   is  stronger 
than  on  the  former  appeal,  and  it  was  the  province  of  the 
jnrv  to  determine  the  weight  and  efiect  of  the  testimony. 

The  instructions  of  the  court,  Nos.  3,  4,  and  5,  did  not,  in 
oar  opinion,  submit  to  the  jury  issues  not  raised  or  made  by 
the  pleadings.  These  instructions  said  to  the  jury,  in  efiect, 
that  if  those  in  charge  of  the  train  saw  appellee's  peril,  or 
hy  the  exercise  of  ordinary  care  could  have  seen  it,  in  time 
to  have  avoided  the  injury  by  the  exercise  of  ordinary  care, 
and  yet  failed  to  do  so,  then  they  should  find  for  appellee. 
The  injury  occurred  at  a  place  where  it  was  made  the  duty 
of  those  in  charge  of  the  train  to  keep  a  lookout  for  those  on 
or  about  the  crossing.  See  Pittsburgh,  etc.,  R.  R.  Co.  v. 
Lewis  (Ky.)  38  S.  W.  482.  But  appellant  says  the  pleadings 
did  not  authorize  these  instructions.  It  is  true  that  this  court 
has  decided  repeatedly  that  it  is  sufficient  to  charge  negli- 
s:ence  in  general  terms,  without  specifying  the  particular  acts 
of  negligence,  but,  if  the  particular  acts  of  negligence  are 
specified  in  the  petition,  no  other  acts  of  negligence  can  be 
submitted  to  the  jury  than  those  specified.  The  reason  for 
this  rule  is  that  to  permit  a  party  to  state  in  his  petition  one 
caase  of  action,  and  recover  on  another  cause  not  stated, 
would  simply  entrap  the  defendant,  because  the  latter  is  led 
by  the  petition  to  believe  that  he  is  to  meet  one  state  of  case, 
and  then  on  the  trial  he  is  called  on  to  meet  a  different  state 
of  case.  We  are  of  the  opinion,  however,  that  this  rule  does 
not  apply  to  the  pleadings  in  this  case.  In  the  pleadings  of 
appellee  it  is  alleged  that  she  received  her    injury  as   the 
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result  of  one  of  three  causes,  or  by  the  combination  of  the 
three:  (i)  The  negligent  acts  of  the  keeper  of  the  gate. 
(2)  The  failure  to  make  and  maintain  a  reasonably  safe  cross- 
ing. (These  two  acts  of  negligence  were  particularly  speci- 
fied.) (3)  The  negligent,  careless,  and  reckless  management 
and  operation  of  the  train,  whereby  she  was  run  over  and 
injured.  The  particular  acts  of  negligence  on  the  part  of 
those  in  charge  of  the  train  were  not  specified  in  the  peti- 
tion. The  appellant  made  an  issue  with  appellee  on  these 
allegations  of  negligence,  and  also  denied  that  its  agents,  in 
the  operation  of  the  train,  were  guilty  of  any  negligence  of 
any  kind  or  character.  Under  this  state  of  pleading,  the 
appellant  cannot  say  that  it  was  entrapped  or  surprised  at 
any  proof  which  tended  to  show  that  the  train  was  run  care- 
lessly, negligently,  recklessly,  or  unnecessarily  upon  her. 
There  was  sufficient  notice  to  appellant  that  the  method  and 
manner  of  operating  the  train  would  be  brought  into  question 
on  the  trial. 

The  objection  of  appellant  to  instruction  on  contributory 
negligence  is  not  well  taken.  It  is  the  usual  instruction  given 
on  the  subject,  and  often  approved  by  this  court. 

The  instruction  on  the  measure  of  damages  is  in  the  usual 
and  proper  form,  but  appellant  objects  to  that  part  of  it 
which  authorizes  the  jury  to  allow  her  anything  ''for  any  im- 
pairment of  her  power  to  earn  money  caused  her  thereby," 
for  the  reason  that  she  was  a  married  woman,  and  there  was 
no  proof  that  she  ever  had  earned  any  money,  and  for  her 
labor  in  performing  household  duties  she  was  not  entitled  to 
anything.  In  the  case  of  South  Covington  &  Cincinnati 
Street  Railway  Company  v.  Bolt  (Ky.)  59  S.  W.  26,  the  court 
said:  ''Our  opinion  is  that,  if  a  married  woman  is  injured 
by  the  negligent  act  of  another,  she  is  entitled  to  maintain 
an  action  for  damages,  and  the  same  criterion  of  recovery 
exists  as  to  her  as  to  a  man  or  a  single  woman." 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of 
appellant,  the  judgment  is  affirmed. 


WHITWORTH  ct  al.  v.  SHREVEPORT  BELT  RY.  CO. 

(Supreme  Court  of  Louisiana,  Feb.  29,  1904.) 

[36  So.   Rep.  414.] 

Injury  to  Employee — Contributory  Negligence — ^Evidence.* — Pohs 
and  Whitworth,  employees  of  the  telephone  company,  were  engaged 
in  stretching  a  line  of  that  company  upon  its  poles.  In  doing  so, 
the  line  had  to  be  passed  above  a  span  of  the  electric  car  system. 

♦As  to  whether  it  is  contributory  negligence  to  incur  danger  in 
attempting  to  save  another  from  injury,  see  foot-note  appended  to 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Gray  (Tex.),  2  R.  R,  R.  828,  25  Am. 
&  Eng.  R.  Cas.,  N.  S.,  828;  note  appended  to  Becker  v.  Louisville  & 
N.  R.  Co.  (Ky.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  803, 
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Potts,  upon  the  telegraph  pole,  was  holding  one  end  of  the  wire, 
while  Whitworth,  upon  the  ground,  was  holding  the  other.  The 
Utter  stumbled,  and  in  doing  so  dropped  his  end  of  the  wire,  which 
fell  to  the  ground,  resting  upon  the  span  wire  below,  which,  by  reason 
of  defective  insulation  in  the  hanger  by  which  the  trolley  wire  and 
the  span  wire  were  connected,  was  heavily  charged  with  electricity. 
Potts,  holding  the  other  end  of  the  wire,  instantly  received  a  shock, 
and  fell  head  foremost,  but  his  spurs  caught  on  a  spike  on  the  tele- 
phone, and  he  hung  suspended  in  the  air.  Whitworth  ran  to  his  relief, 
and,  catching  hold  of  the  wire  of  his  own  company,  which  he  had 
been  using,  to  do  so,  he  himself  was  instantly  killed. 

Held,  that  Whitworth,  in  going  to  the  rescue  of  Potts,  was  not  in 
fault,  but  was  acting  under  a  high  sense  of  moral  duty,  and  for  his 
death  while  engaged  in  performance  of  that  duty,  occasioned  by  the 
negligence  of  the  electric  company,  it  is  responsible  in  damages. 
Corbin  v.  City  of  Philadelphia,  45  Atl.  1070,  195  Pa.  461,  49  L.  R.  A. 
715,  78  Am.  St.  Rep.  825;  West  Chicago  Street  R.  R.  Co.  v.  Liderman 
(111.)  58  N.  E.  367,  52  L.  R.  A.  655,  79  Am.  St.  Rep.  226;  Becker  v.  L. 
&  N.  R.  R.  (Ky.)  61  S.  W.  997,  53  L.  R.  A.  267. 

(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court,  Parish  of 
Caddo;  Alfred  Dilliosbam  Land,  Judge. 

Action  by  C.  E.  N.  Whitworth  and  another  against  the 
Shreveport  Belt  Railway  Company.  Judgment  for  plaintifis, 
and  defendant  appeals.     Affirmed,  with  reduction  to  $5,000. 

Wise,  Randolph  &  Kendall,  for  appellant. 
Alexander  &  Wilkinson  and  Shepherd  &  Land,  for  appel* 
lees. 

Statement  of  the  Case. 

NICHOLLS.  C.  J.  This  action  is  brought  by  Mrs.  Car- 
rie E.  Nola  Whitworth,  the  widow  of  P.  B.  Whitworth,  in 
hex  own  behalf,  and  by  Lester  Allen  Whitworth,  the  minor 
son  of  P.  B.  Whitworth,  represented  by  his  guardian,  G.  W. 
Prewitt.  A  judgment  is  prayed  for  in  favor  of  each  of  the 
plaintiffs  for  $15,000. 

It  is  alleged  that  P.  B.  Whitworth,  the  husband  of  one  of 
the  plaintiffs,  and  the  father  of  the  other,  was  killed  on  Au- 
gust I,  1901,  in  the  city  of  Shreveport,  by  an  electric  shock 
communicated  to  his  body  from  the  electric  wires  of  the 
Shreveport  Belt  Railway  Company;  that  his  death  was 
solely  due  to  its  utter  and  wanton  negligence  in  operating  a 
street  railway  by  means  of  an  overhead  wire  on  Texas  avenue, 
without  proper  insulation,  and  permitting  defective  insula- 
tions of  the  trolley  hangers  to  remain  in  such  condition  that 
the  current  freely  passed  to  the  span  wire,  and  thus  commu- 
nicated with^  the  telephone  wire,  which  said  Whitworth 
was  engaged  in  stretching  on  poles  parallel  to  the  said  rail- 
way company  track,  and  by  the  shock  from  which  Mr.  Potts, 
who  was  on  the  telephone  pole,  40  feet  from  the  ground,  was 
shocked  and  killed.  Plaintiffs  showed  that  in  the  effort  to 
save  the  life  of  Potts,  who  was  hanging  helpless  on  the  tele- 
phone pole  as  a  result  of  a  shock  from  an  electric  current 
transmitted  to  the  telephone  wire  from  the  span  wire  of  de- 


320        Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S 

Whitworth  v.  Shreveport  Belt  Ry.  Co 

fendant  company,  said  P.  B.  Whitworth  received  a  shock 
which  caused  him  intense  agony  and  pain,  and  resulted  io 
his  death;  that  said  P.  B.  Whitworth  attempted  to  pull  the 
wire  from  the  body  of  Potts  when  he  received  the  shock. 
They  showed  that  said  P.  B.  Whitworth  was  a  young  man» 
24  years  of  age,  earning  $so  per'  month,  supporting  his  wife 
and  child;  that  by  the  reckless  indifference  of  the  said  rail- 
way company  to^  the  safety  of  the  public,  and  their  wanton 
negligence,  Carrie  Whitworth  and  Lester  Allen  Whitworth 
were  deprived  of  the  support  of  their  husband  and  father. 

That  the  pain  and  agony  of  P.  B.  Whitworth  before  death, 
after  receiving  the  electric  shock,  was  intense;  that  said  P.  B. 
Whitworth  was  without  fault;  and  that  his  death  was  due  en- 
tirely to  the  wanton  negligence  of  defendant  company. 
^  In  view  of  the  premises,  they  prayed  for  service  of  cita- 
tion and  petition  on  said  Shreveport  Belt  Railway  Company, 
through  its  president,  Walter  B.  Jacobs,  to  answer  to  the 
demand  of  Mrs.  C.  E.  N.  Whitworth  for  damages  for  the  pain 
and  suffering,  death,  and  loss  of  support  of  her  husband,  P. 
B.  Whitworth,  by  said  defendant  company,  in  the  full  sum  of 
$15,000,  and  the  demand  of  George  Prewitt,  guardian  of  Les- 
ter Allen  Whitworth,  son  of  P.  B.  Whitworth,  for  damages  to 
said  minor  in  the  full  sum  of  $15,000  in  the  pain,  suffering, 
and  death,  and  loss  of  support,  occasioned  to  said  minor 
by  the  careless  killing  of  his  father  by  said  defendant  com- 
pany, and  for  all  necessary  orders  and  general  relief. 

The  defendant  pleaded  the  general  issue.  Further  answer- 
ing, it  averred  that  if  the  alleged  company  or  its  employees 
were  guilty  of  any  negligence,  and  that  if  the  appliances  used 
by  it  were  defective  in  any  w^y,  which  was  denied.  P. 
B.  Whitworth  was  guilty  of  contributory  negligence  which 
resulted  in  his  death,  and  he  cannot  recover. 

It  was  agreed  between  counsel  that  the  evidence  taken  in 
the  suit  of  Mrs.  Birdie  Potts  v.  Shreveport  Belt  Railway  Co. 
should  be  used  on  the  trial  of  this  cause,  with  the  right  of 
either  party  to  introduce  other  evidence. 

The  jury  returned  a  verdict  against  the  defendant  in 
favor  of  Mrs.  Carrie  E.  Whitworth  for  $3,500,  and  against 
the  defendant  in  favor  of  Lester  Allen  Whitworth  for  $2,500. 

Defendant  appealed. 

This  case  is  the  sequel  of  that  of  Mrs.  Birdie  Potts  v. 
Shreveport  Belt  Railway  Co.,  reported  in  no  La.  i,  34  South. 
103,  in  which  the  plaintiff  recovered  a  judgment  against  the 
defendant  for  damages  resulting  from  the  death  of  her  hus- 
band through  its  negligence.  The  following  facts  are  ex- 
tracted from  the  report  of  that  case:  When  Potts  was  killed 
be  was  in  the  employ  of  the  Cumberland  Company,  as 
foreman  of  a  line  gang,  in  stringing  its  wires  upon  the  poles 
of  that  company.  In  stringing  the  wires.  Potts  had  witb 
him  two  assistants,  Whitworth  and  Holt,  also  in  the  employ 
of  the  telephone  company.     Under  a  franchise  granted  by 
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the  city  of  Shreveport,  the  defendant  company  was  operating 
a  donble-track  electric  railway  on  Texas  avenue,  in  that  city. 
It  was  the  overhead  trolley  system.  There  was  a  trolley  wire 
over  each  track.  They  were  suspended  by  wires  spanning 
the  street,  called  ''span  wires."  These  were  attached  to 
wooden  poles  placed  opposite  each  other  on  the  two  sides  of 
the  street.  The  troliey  wires  were  made  fast  to  the  span 
wires  by  means  of  what  are  called  "hangers"  or  "ears." 
These  hangers  should  be  insulated,  the  purpose  being  to 
confine  the  current  of  electricity  which  propels  the  cars  to 
the  trolley  wire.  Were  it  otherwise,  each  span  wire  would 
be  a  "live"  or  "hot"  wire,  charged  with  the  same  voltage 
of  electricity  that  the  trolley  wire  had.  This  would  result  in 
so  much  leakage  of  the  electrical  current  as  to  impair  its 
efficiency  in  the  work  of  operating  the  cars,  and  would,  be- 
sides, render  each  span  dangerous.  The  Cumberland  Tele- 
phone Company,  also,  under  a  franchise  from  the  city  of 
Shreveport,  was  occupying  the  sides  of  Texas  avenue  with  its 
poles  and  wires.  On  cross-arms  attached  to  its  poles  it 
maintained  and  operated  numerous  wires  on  and  along  the 
streets. 

The  electric  current  with  which  telephone  wires  are 
charged  is  too  weak  to  be  dangerous  to  human  life,  but 
the  current  with  which  the  trolley  of  the  car  company  is 
charged  is  of  deadly  potency.  Potts'  death  was  occasioned 
by  the  telephone  wire  he  was  stringing  coming  in  contact 
with  a  span  wire  of  the  car  company. 

This  span  wire,  notwithstanding  its  connection  with  the 
trolley  wire,  should  have  been,  through  proper  insulation, 
harmless.  But  it  was  not.  It  was  deadly  dangerous.  The 
insulation  at  the  hanger  or  ear  was  gone,  if  it  had  ever  ex- 
isted, and  the  wire  was  "alive  "with  likely  the  same  voltage 
of  electricity  as  was  passing  over  the  trolley.  This  being 
so,  the  instant  the  telephone  wire  touched  it,  one  end  of 
the  wire  being  on  the  ground,  thus  completing  the  circuit, 
it  (the  telephone  wire)  became  likewise  charged  with  the 
deadly  current.  At  the  time  Potts  was  killed,  he  was  up  on 
the  pole  to  which  the  wire  was  to  be  strung.  In  close  prox- 
imity was  the  span  wire  of  the  defendant.  That  it  was 
heavily  charged  with  electricity,  there  was  no  doubt.  The 
death  of  Potts  attested  this  fact.  That  it  was  soi  charged 
was  due  to  the  fact  that  it  had  no  insulation  to  protect  it 
from  the  trolley  wire.  The  wire  Potts  was  stringing  had 
been  passed  over  the  span  wire.  This  had  been  accomplished 
by  means  of  a  rope.  Whitworth  was  westward  of  the  pole 
Potts  was  upon.  Under  instructions  from  Potts,  he  was  (on 
the  fi^round)  pulling  the  wire  which  was  being  strung.  This 
palling  of  the  wire  kept  it  taut,  and  while  taut  it  was  free 
from  contact  with  the  span  wire.  But  Whitworth  stumbled, 
and  this  circumstance  caused  a  slackening  of  the  wire.  This 
slackening  of  the  wire  brought  it  in  contact  with  the  span 
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wire,  and  immediately  it  became  charged  with  the  deadly 
current.  So  deadly  was  the  current,  that,  when  Potts  was 
shocked,  and  hung  suspended,  and  Whitworth,  rushing  up 
to  the  end  of  the  wire,  and,  touching  the  ground  in  the  gen- 
erous effort  to  pull  it  away  from  Potts,  seized  it,  he  was  him- 
self instantly  killed.  This  court  held  in  the  Potts  Case  that 
the  defendant  was  negligent,  and  rendered  judgment  in  favor 
of  the  plaintiff  against  it.  We  are  called  onto  determine 
whether  the  plaintiffs  in  this  case  are  entitled  to  damages  for 
the  death  of  Whitworth. 

Defendant's  counsel,  in  their  statement  of  facts,  referring 
to  the  Potts  Case,  say:  '4t  will  be  remembered  that  Potts, 
with  Holt  and  Whitworth,  were  engaged  in  stringing  a  tele- 
phone wire  along  Texas  avenue,  in  the  city  of  Shreveport. 
At  the  time  of  bis  death,  Potts  was  at  the  top  of  a  pole, 
endeavoring  to  place  the  wire  above  the  span  wire  of  the 
defendant  company.  Whitworth,  on  the  ground,  had  hold 
of  one  end  of  the  telephone  wire,  pulling  the  wire,  when  he 
stumbled,  letting  go  the  wire,  when  it  fell  on  the  span  wire, 
which  was  charged  with  electricity  from  the  trolley  wire,  oc- 
casioned from  defective  insulation.  It  seems  that  Potts  fell 
and  died  the  moment  Whitworth  stumbled  and  let  go  the 
wire." 

The  admissions  so  made  as  to  the  negligence  of  the  defend- 
ant company  bring  the  issues  involved  in  this  case  within 
very  narrow  compass.  It  is  conceded  on  both  sides  that,  as 
soon  as  Potts  received  from  the  telephone  wire  the  electric 
shock  by  which  he  was  killed,  he  immediately  fell  head  down- 
ward from  the  point  where  he  was  standing,  and,  his  spurs 
catching  upon  one  of  the  spikes  on  the  pole,  remained  sus- 
pended in  the  air,  and  that  Whitworth,  after  stumbling  and 
losing  hold  of  his  end  of  the  telephone  wire,  took  hold  of  it 
again,  and  was  instantly  killed. 

The  plaintiffs  urge  that  in  so  doing  he  could  not  be  held 
guilty  of  negligence,  as  his  act  was  in  aid  of  an  attempt  to 
save  the  life  of  his  companion  and  fellow  workman,  Potts, 
and  any  others  who  might  incautiously  come  in  contact  with 
the  telephone  wire,  which  was  hanging  suspended  from  the 
span  wire. 

Defendant  contends  that  it  was  evident  to  all  who  wit- 
nessed the  unfortunate  occurrence  that  Potts  was  dead  when 
Whitworth  caught  hold  of  the  wire,  and  fell  dead  instantly; 
that  when  Potts  received  the  electric  shock,  and  fell  from 
the  top  of  the  pole,  head  down,  hanging  by  his  spurs.  Holt 
{one  of  his  assistants)  realized  that  he  could  do  nothing  for 
him  but  to  begin  preparations  for  his  interment;  that,  when 
he  started  to  ring  for  assistance  to  take  Potts  down,  he 
warned  Whitworth  not  to  touch  the  wire,  then  down  in  the 
mud ;  that  the  action  of  Whitworth  was  not  to  save  human 
life,  for  Potts  was  manifestly  dead  several  minutes  before  he 
took  hold  of  the  wire ;  that  others  saw  it,  and  he  must  have 
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seen  it,  and,  moreover,  he  was  warned  not  to  toacb  the  wire 
by  several  persons;  that,  in  disregard  of  this  warning, 
Whitworth,  a  telephone  lineman  himself,  caught  hold  of  the 
wire  and  dropped  dead ;  that  his  conduct  was  rash,  and  re- 
covery cannot  be  had  in  the  case;  that  the  doctrine  held  by 
Rorer  on  Railroads  is  to  the  effect  that  ^Mt  is  not  a  wrongful 
act  to  make  an  effort  to  save  a  human  life  if  the  effort  made 
be  compatible  with  a  reasonable  regard  for  one's  own  safety"; 
that  the  same  doctrine  is  announced  in  Thompson  on  Negli- 
gence, vol.  2,  p.  1 174,  §  21,  and  in  Peyton  v.  Pacific  Railway 
Co.,  41  La.  Ann.  861,  6  South.  690,  17  Am.  St.  Rep.  430. 

Counsel  of  plaintiff,  on  the  other  hand,  contend  that  Whit- 
worth met  his  death  in  the  attempt  to  rescue  one  who  was 
in  imminent  and  deadly  peril  through  the  negligence  of  the 
defendant;  that  the  spectators  were  thrown   into  a  state  of 
great  excitement  by  the  horrible  sight;  some  hastened  to 
telephone  the  power  house  to  turn  off  the  current;  some  cried 
out,  "Cut  the  wire;"  others,  "Don't  touch  the  wire;"  that 
Whitworth,  seeing  his  comrade  in  that  horrible  predicament, 
sizzling  and  frying  to  death,  and  hanging  ^head  down  40  feet 
in  the  air,  attempted    to  cut  the  telephone  wire,  and  was 
killed.    Counsel  say:  "Defendant  Company  adopts  the  only 
possible  defense  open  to  it — that  Whitworth  was  grossly 
reckless  and   imprudent ;  that  his  widow   and   child  should 
be  denied  damages  for  his  death.     It  has  been  held  that  it 
must  be  an  extreme  case  to  justify  refusing  damages  in  a 
matter  of  this  nature  on  the  ground  of  the  recklessness  of  the 
rescuer.     This  is'based  on  the  theory  that   it  is  frequently 
impossible  to  rescue  one  in  imminent  peril  without  sharing 
iu  the  danger.     It  has  been  further  held  that  due  allowance 
mast  be  made  for  the  excitement  caused  by  the  sight  of  a 
fellow  creature  losing  his  life,  and  that  the  danger  must  not 
be  measured  after  it  is  passed,  by  one  who  was  not  present, 
in  apothecary*s  scales,  to  determine  whether  the  rescuer  ex- 
posed himself  to  more  danger  than  was  prudent." 

What  can  be  more  dangerous  than  to  throw  one's  self  in 
front  of  the  wheels  of  a  rapidly  approaching  train?  Yet  this 
court,  in  Peyton  v.  Railway  Co.,  41  La.  Ann.  861,  6  South, 
6go,  17  Am.  St.  Rep.  430,  refused  to  hold  that  his  efforts  to 
save  another  were  so  rash,  under  such  circumstances,  as  to 
debar  his  recovery,  saying  that  the  appreciation  of  the  value 
of  human  life  was  so  great,  and  the  admiration  for  heroism 
80  universal,  that  we  know  of  no  case  where  the  court  had 
withheld  damages  under  circumstances  like  that  before  it. 
Counsel  say: 

'The  judgment  in  the  case  at  bar  might  be  well  based  on 
the  principle  that  in  such  a  case  the  rescuer  is  attempting  to 
save  the  company  from  the  consequences  of  its  own  negli- 
gence, and  it  is  not  for  the  company  to  theorize  as  to  how 
it  might  have  been  done  more  prudently  and  with  less  danger. 
''Had  Whitworth  been  successful  in  rescuing  his  friend^ 
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the  defendant  would  have  reaped  the  benefit  of  his  act.  He 
failed,  and  lost  his  own  life,  and  it  strikes  us  that  it  comes 
with  poor  grace  from  the  defendant  to  say  he  was  negligent^ 
and  should  not  have  acted  with  imprudence.  There  was  in- 
tense excitement  at  the  place  of  the  accident.  The  wires 
were  lying  loose  in  a  public  street,  and  the  excited  citizens 
were  crying,^  'Cut  the  wire,'  and  others,  'Don't  touch  the 
wire;'  and,  in  the  midst  of  these  exclamations,  Whitworth 
attempted  to  cut  the  wire,  either  for  the  purpose  of  saving: 
his  friend  Potts,  or  to  attempt  to  get  it  out  of  the  street, 
and  was  himself  killed.  There  was  no  time  for  reflection. 
There  was  no  opportunity  for  deciding  the  best  course  to 
pursue,  and  he  acted  on  the  moment  in  the  way  to  him 
seemed  best.  According  to  defendant's  counsel,  Whitworth 
should  have  differentiated  between  the  extreme  danger  which, 
under  the  cases,  he  could  risk,  and  the  imprudence  which 
he  must  avoid. 

''That  others  thought  there  was  a  chance  to  save  Potts  is 
shown  by  the  fact  that  they  telephoned  defendant's  power 
house  to  turn  ofi  the  current,  and  still  others  advised  the  cut- 
ting of  the  wire.  It  all  happened  in  less  time  than  it  takes 
to  tell  it.  Under  such  circumstances,  what  was  more  natural 
than  for  the  deceased  to  attempt  to  cut  the  wire?  Admitting 
that  there  was  great  danger  in  the  attempt,  still  there  was  a 
chance  that  it  might  be  done  without  being  injured,  and  it 
might  have  saved  the  life  of  his  companion.  As  long  as  there 
was  a  chance  to  save  human  life  or  to  prevent  injury  to 
others,  no  court  will  say  that  he  was  recklessly  imprudent^ 
particularly  against  him  whose  negligence  was  responsible 
for  the  situation. 

"If  there  was  excitement,  and,  through  panic  and  fear, 
reason  bad  lost  its  proper  sway,  this  excitement  was  caused 
by  the  defendant's  negligence,  and  that,  then,  would  be  the 
primary  cause  of  the  accident,  and  it  would  still  be  liable. 
See  Thompson  on  Negligence,  §  197,  for  a  full  exposition  of 
the  law.  This  author  says:  'If  A.  acts  erroneously  under 
the  influence  of  a  sudden  impulse  of  fear,  or  in  consequence 
of  a  sudden  appearance  of  danger,  caused  by  the  negligence 
of  B.,  A.  may  recover  damages  of  B.,  although,  if  A.  had  not 
so  acted,  he  would  not  have  been  hurt. ' 

"This  court,  in  the  case  of  Potts  v.  Railway  Co.,  no  La. 
I,  34  South.  103,  having  held  that  Potts  was  without  fault, 
and  having  awarded  his  widow  damages  for  his  death,  it 
therefore  was  res  judicata  that  the  defendant  was  negligent, 
and  that  Potts  was  acting  with  care.  Therefore  Whitworth 
was  attempting  to  save  his  friend,  who  was  without  faulty 
from  the  consequences  of  the  negligence  of  the  defendant. 

"  'If  the  condition  be  such  as  shows  imminent  danger  of 
serious  injury  or  death,  the  rule  is  to  be  applied  to  the  act 
out  of  which  the  contributory  negligence  is  claimed  to  arise, 
and,  when  coupled  with  the  negligence  of  another  in   pro- 
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dacini:  the  condition,  it  will  be  quite  an  extreme  case  'which 
defeats  recovery  by  the  court  on  the  ground  of  contributory 
negligence.  [Gibney  v.  State]  137  N.  Y.  i  [33  N.  E.  142,  19 
L.  R.  A.  365,  33  Am.  St.  Rep.  690];  [Linneban  v.  Samp- 
son] 126  Mass.  506  [30  Am.  Rep.  692] ;  Manthey  v.  Rauen- 
baehler  (Sup.)  75  N.  Y.  Supp.  716.' 

''In  the  same  case  the  court  further  said:  'It  is  not  a  case 
in  which  fine  distinctions  can  be  made  as  to  the  position  of 
the  track,  the  speed  of  the  horse,  and  the  danger  which  con- 
fronted unless  stopped.'     Id.  717. 

"So,  in  the  present  case,  Whitworth  saw  the  necessity  for 
immediate  action,  and  pursued  the  only  possible  means  of 
saving  Potts.  In  Peyton  v.  Railway  Co.,  41  La.  Ann.  864, 
6  South.  690,  17  Am.  St.  Rep.  430,  this  court  said:  'When 
one  risks  his  life  or  places  himself  in  a  position  of  great  dan- 
ger in  an  effort  to  save  another,  or  to  protect  another  who 
is  exposed  to  sudden  peril  or  in  danger  of  great  bodily  harm, 
it  is  held  that  such  exposure  and  risk  for  such  a  purpose  is 
not  negligence.  The  law  has  such  high  regard  for  human 
life  that  it  will  not  impute  negligence  to  an  efiort  to  preserve 
it,  unless  made  under  such  circumstances  as  to  constitute 
rashness,  in  the  judgment  of  prudent  persons.'  See,  also, 
Eckert  v.  Railroad  Co.  (N.  Y.)  3  Am.  Rep.  721,  and  Thomp- 
son on  Negligence,  §§  198,  199,  for  a  strong  presentation  of 
the  subject. 

"That  it  is  not  rashness  to  voluntarily  incur  great  danger 
to  save  another  in  peril  is  expressly  decided  by  the  Supreme 
Court  of  Ohio  in  Pa.  Co.  v.  Langendorf,  48  Ohio  St.  316-322, 
28  N.  E.  172,  13  L.  R.  A.  190,  29  Am.  St.  Rep.  553.  This 
court  expresses  itself  thus:  'There  was  but  a  fraction  of 
a  minute  in  which  to  resolve  to  act.  or  action  would  come  too 
laie.  Under  these  circumstances,  it  would  be  unreasonable 
to  require  a  deliberate  judgment  from  one  in  a  position  to 
afford  relief.  To  require  one  so  situated  to  stop  and  weigh 
the  danger  to  himself  of  an  attempt  to  rescue  another,  and 
compare  it  with  that  overhanging  the  person  to  be  rescued, 
^ould  be,  in  effect,  to  deny  the  right  of  rescue  altogether,  if 
the  danger  was  imminent. 

^^  ^The  attendant  circumstances  must  be  regarded.  The 
alarm,  the  excitement,  and  confusion  usually  present  on  such 
occasions,  the  uncertainty  as  to  the  proper  move  to  be 
made,  the  promptness  required,  and  the  liability  as  to  mis- 
take as  to  what  is  best  to  be  done,  suggest  that  much  lati- 
tude of  judgment  should  be  allowed  to  those  who  are  thus 
forced  by  the  strongest  dictates  of  humanity  to  decide  and 
^ct  in  sudden  emergencies.  And  the  doctrine  that  one  who, 
Qoder  these  or  similar  circumstances,  coming  to  the  rescue 
of  another,  thereby  encountering  great  danger  to  himself,  is 
Sfoilty  of  negligence  per  se,  is  neither  supported  by  principle 
nor  authority/ 

^^1/7  another  case  (Eckert  v.  Long  Island  R.  Co.,  the  lead- 
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ing  case  on  the  subject)  Grover,  J.,  said:  'It  was  his  duty 
to  exercise  his  judgment  as  to  whether  he  could  possibly  save 
the  child  without  injury  to  himself.  If,  from  appearances, 
he  believed  that  he  could,  it  was  not  negligence  to  make 
an  attempt  to  do  so,  although  believing  that  possibly  he 
might  fall  and  receive  an  injury  to  himself.  He  had  no  time 
for  deliberation.  He  must  act  instantly  if  at  all,  and  a  mo- 
ment's delay  would  have  been  fatal  to  the  child.'  43  N.  Y. 
502,  3  Am.  Rep.  721;  Thompson  on  Negligence  (2d  Ed.) 
pp.  I93»  I94i  195.  See,  also,  Gibney  v.  State  (N.  Y.)  33  N. 
E.  142,  19  L.  R.  A.  365,  33  Am.  St.  Rep.  690;  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Gray  (Tex.  Sup.)  67  S.  W.  763;  Becker 
V.  Railroad  Co.  (Ky.)  61  S.  W.  997,  53  L.  R.  A.  267;  i  Sher. 
&  Red.  Neg.  §  85. 

''If  latitude  of  judgment  is  allowed  to  the  rescuer,  although 
believing  that  he  might  fall  and  receive  injury  to  himself, 
can  a  more  proper  instance  be  conceived,  when  Whitworth 
saw  his  friend  and  comrade  meeting  an  awful  death  by  burn- 
ing in  midair,  hanging  head  down. 

''If  anything  is  to  be  conceded  to  the  excitement  and  com- 
motion of  the  moment,  can  a  case  be  conceived  when  such 
excitement  could  be  more  natural  or  irresistible?  If  decision 
of  thought  and  quickness  of  action  are  ever  demanded,  when 
more  so  than  in  a  case  where  Potts  was  entangled  in  live 
wires  and  being  roasted  to  death?  If  an  appeal  to  humanity 
is  ever  to  be  heeded,  when  could  it  be  more  imperative  than 
on  this  awful  occasion?  But  defendant's  counsel  say  that 
Potts  was  already  dead.  We  say  that  neither  he  nor  any 
one  else  knows  or  could  know  that  to  be  a  fact. 

"The  degree  of  insulation  would  have  much  to  do  with  that 
question,  and  could  only  be  determined  by  a  test.  We  feel 
that  plaintiffs  have  as  strong  a  case  as  can  be  well  conceived. 
Here  are  all  the  elements  to  b^  found  to  warrant  a  judgment. 
The  necessity  for  quick  action,  the  doubt  and  uncertainty  as 
to  what  is  the  best  course,  the  tragedy  of  the  situation  of 
Potts — all  these  facts  justified  Whitworth  in  running  even  a 
great  risk  to  save  his  friend.  Under  such  circumstances  the 
impulse  to  aid  must  have  been  well-nigh  uncontrollable,  and 
all  the  spectators  testify  as  to  the  intensity  of  the  excitement 
prevailing  at  the  time.  Whitworth's  action  must  receive  its 
color  from  the  scene  in  which  it  is  set.  What  is  recklesspess 
at  one  time  may  be  common  prudence  when  a  calamity  is 
impending,  and  no  other  resource  is  apparent.  The  awful 
consequences  flowing  from  the  gross  carelessness  and  indiffer- 
ence of  defendant  company  stand  out  in  letters  of  iron. 
Whitworth's  humanity  was  in  striking  contrast  with  its 
callousness  in  exposing  others  to  deadly  danger,  and  its  cold- 
blooded plea  in  keeping  with  its  conduct  in  weighing  the 
cost  of  insulation,  on  the  one  hand,  and  the  lives  of  men, 
on  the  other.  There  is  nothing  in  the  record  to  show  that 
deceased  knew  that  the  wire  was  a  live  one,   nor  that  be  in- 
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teotionally  took  hold  of  the  deadly  instrament.  From  the 
eyidence,  we  think  it  clear  that  it  was  his  pfsrpose  to  relieve 
his  dying  companion,  whom  he  thought  still  lived,  or  he 
wanted  to  get  the  wires  out  of  the  street,  or  cut  them  and 
put  them  away,  so  that  the  crowd  that  was  congregating  could 
not  come  in  contact  with  them.  To  show  contributory  neg- 
ligence, the  defendant  must  prove  that  he,  knowing  of  the 
daoger,  voluntarily  exposed  himself  to  it.  This  it  has  not 
done.  It  has  not  been  shown  that  he  knew  the  wire  he 
caught  hold  of  was  a  deadly  one,  and,  unless  we  assume  that 
be  intended  to  commit  suicide,  we  must  presume  that  he 
thought  the  wire  haimless. 

'4t  may  be  claimed  that  he  should  have  known  that  his 
companion  was  dead,  and  it  maybe  argued  that  the  situation 
presented  was  past  human  aid.  But  that  is  not  the  criterion. 
He  could  not  feel  his  companion's  pulse,  and  listen  to  his 
heart  beats,  to  ascertain  if  he  still  lived.  The  situation,  to 
him,  evidently  held  out  the  hope  that  by  prompt  action  he 
coald  relieve  the  situation  of  his  friend.  He  was  not  guilty 
of  contributory  negligence  in  acting  on  the  appearances  as 
they  were  presented  to  him.  He  was  inexperienced,  and 
therefore  it  is  fair  to  assume  he  knew  little  of  the  dangerous 
agency  with  which  he  was  dealing.  He  evidently  thought 
the  wire  he  attempted  to  cut  would  not  harm  him. 

''The  jury,  who  saw  and  heard  the  evidence,  have  rendered 
a  reasonable  verdict,  and  we  ask  that  it  be  a£Brmed." 

The  only  act  of  negligence  which  defendant  charges  against 
Whitworth  is  his  going  forward  after  the  accident  had  hap- 
pened to  Potts,  and  taking  hold  of  the  live  telephone  wire 
which  he  had  been  using.  Defendant's  counsel  insists  that 
Potts  was  dead  at  the  time  Whitworth  took  hold  of  the  wire, 
but  we  think  he  is  mistaken  as  to  that  fact.  At  the  time  that 
Potts  received  the  electric  shock  from  the  telephone  wire, 
Holt  was  below  him  on  the  same  pole.  On  discovering  what 
had  happened,  he  went  up  the  pole  to  where  Potts  was,  to  see 
whether  he  had  by  his  fall  become  entangled  in  any  way  with 
any  of  the  wires — intending,  if  such  was  the  case,  to  cut  them 
off— and,  finding  he  was  not,  he  went  down  add  crossed  the 
street  to  telephone  to  the  office  to  obtain  help.  On  coming 
out,  he  saw  a  policeman  going  up  the  pole.  He  himself  re- 
turned to  the  pole  with  a  hand  line,  went  up  the  pole,  and 
tied  it  around  Potts  and  lowered  him  down.  Reilly,  a  wit- 
ness for  the  plaintiff,  says  he  was  right  at  Mr.  Potts  when 
he  was  drawing  his  last  breath;  that  he  was  right  across  from 
where  he  was;  that  he  heard  some  one  hollering  for  help;  he 
supposed  it  was  Potts  himself;  that  he  was  somewhat  ac- 
quainted with  him,  and  went  up  the  pole  where  he  was. 
He  said  he  did  not  help  to  bring  him  down,  but  stayed  by  the 

pole  nntil  he  was  brought  down  by  the  rope  that  was  put 
afroand  him  by  the  darky.  The  witness,  being  asked  how  long 
Mr.  Potts  lived  after  he  saw  him,   answered:    ''Well,  I  sup- 
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pose  Mr.  Potts  was  dead  before  I  got  off  the  pole.  I  think 
he  mast  have  been,  for,  after  I  got  there,  he  drew  a  couple 
of  gasps  after  I  got  down.''  Holt  testified  that  upon  leaving 
the  house  into  which  he  had  gone  to  telephone  for  help,  and 
after  he  had  returned  to  the  telephone  pole,  he  saw  several 
psrsons  carrying  Whitworth  off.  Therefore  Whitworth  must 
have  taken  hold  of  the  wire  in  the  interval  between  Holt's 
leaving  the  pole  after  first  coming  down  from  it  and  his  going 
up  the  pole  a  second  time.  Clanton,  a  witness  for  the  de- 
fendant, testified  that  when  he  came  on  one  of  the  Belt  Line 
cars,  opposite  to  the  pole  on  which  Potts  had  been  working, 
he  looked  up  and  saw  Potts  hanging  there;  that  he  got  off 
and  started  towards  the  pole,  and  when  he  got  even  with 
Whitworth,  and  about  four  feet  from  him,  he  hollered  to  him 
not  to  touch  the  wire,  but  he  took  hold  of  it,  and  it  killed 
him;  that  he  and  his  brother-in-law,  Mr.  Price,  went  on  and 
got  a  rope  that  the  telephone  men  were  using,  and  got  Potts 
off  the  pole;  that  he  saw  Potts  before  any  one  had  gone  to 
him;  that  Mr.  Price  was  the  only  one  that  went  up  the  pole; 
that  he  saw  Holt.  He  was  going  around  trying  to  get  some 
one  to  help  him  take  Potts  off  the  pole.  Witness  repeated 
'Uhat  as  he  got  to  the  spot  Whitworth  came  up  to  take  hold 
of  the  wire,  and  that  he  told  him  not  to  do  it.  and  be  got 
hold  of  it,  and  it  killed  him." 

In  answer  to  a  question  he  stated  that  Potts  was  already 
dead  when  he  first  looked  at  him.  This  witness  was  sincere 
in  his  statements  as  to  the  facts  of  the  case,  but  his  testimony 
does  not  accord  with  that  of  others.  Price  was  not  the  first 
or  only  man  that  was  on  the  telephone  pole.  Holt  was  upon 
it  at  the  instant  of  the  accident,  and  went  up  to  where  he 
was,  and  then  went  down,  and  went  up  the  pole  a  second 
time.  Holt  says  before  he  got  back  he  saw  a  policeman  go- 
ing up  the  pole,  and  Reilly  testified  that  he  himself  went  up, 
and  that  Potts  was  still  alive  when  he  got  to  him;  that  is  to 
say,  he  gasped  several  times  after  he  reached  him.  Holt  and 
Clanton  say  they  told  Whitworth  not  to  touch  the  wire,  but 
Holt  did  not  tell  him  the  result  of  the  examination  of  the 
condition  of  things  which  he  had  found  when  he  went  up  to 
where  Potts  was  banging.  He  did  not  tell  him  that  he  was 
then  dead,  nor  did  he  tell  him  that  he  was  then  free  from  con- 
tact with  the  live  wire,  which  contact  had  caused  his  death. 
He  does  not  seem  to  have  had  any  conversation  with  him  as 
to  Potts'  condition  at  that  time,  and  he  himself  was  doubtless 
not  aware  of  the  extent  of  his  injuries.  Neither  Holt  nor 
Clanton,  if  they  themselves  knew  the  fact,  told  him  of  the 
force  of  the  electricity  with  which  the  telephone  wire  was 
then  charged.  Holt,  in  his  testimony,  testified  that  a  wire 
was  often  hot,  and  yet  not  suflBciently  so  to  produce  serious 
injury;  that  the  strength  of  the  current  would  depend  upon 
the  greater  or  less  extent  of  the  leakage  from  defective  insu- 
lation. 
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Whitmeyer  saw  Whitwortb's  actions  tbrougbont,  and  testi- 
fied to  tbe^fact  that  tbey  were  evidently  aimed  at  lelieving 
Potts  from^the  supposed  danger  of  bis  situation. 

Opinion. 

We  bave  had  twice  before  as  cases  where  the  plaintiffs  in 
the  case  were  injured  in  their  attempt  made  to  save  others 
from  imminent  danger.     The  first  case  was  that  of  Peyton 
V.  The  Texas  Pacific  R.  R.»  41   La.  Ann.  861,  6  South.   690, 
17  Am.  St.  Rep.  430;  and  the  second.  De  Mahy  v.  Railroad, 
45  La.  Ann.  1329,  14  South.  61.     In  the  second  of  these  cases 
there  was  judgment  in   favor  of  the  defendant  under  the 
special  facts  shown.     The  injury  received  was  by  a  mother, 
who,  with  her  little  daughter,  about  two  years  old,  bad  gone 
as  a  passeng^er  upon  a  car  operated  by  the  defendant  com- 
pany upon  its  branch  road  between  St.  Martinsville  and  Cade 
Station.     The  latter  place  not  being  of  sufiBcient  importance 
in  its  business  to  justify  the  building  of  a  passenger  station, 
passengers  going    from   St.   Martinsville  to  Cade  were  in 
the  habit  of  remaining  in  the  coach  until  the  train  for  which 
they  were  waiting  should  reach  there.     The  schedule  of  the 
road  was  so  made  as  to  give  the  company  an  opportunity  in 
this  interval  to  attach  to  the  coach  any  freight  cars  which 
inight  have  been  left  at  the  station  to  be  taken  to  St.  Martins- 
ville.    The  practice  of  the  company  was,  upon  the  trains 
leaching  Cade,  to  detach  the  locomotive,  and  by  means  of 
difierent  switches  to  couple  the  cars  onto  the  coach,  which 
was  left  stationary  on  a  trdck.     This  •coupling  necessarily 
gave,  when   made,  some  movement  to  the  coach.     On  the 
day  in  question  the  coupling  was  made  with  no  greater  force 
than  usual — a  coupling  from  which  no  injury  could  or  would 
have  resulted  under  ordinary  conditions.     On  that  particular 
occasion,  however,  the  mother  of  the  child  had  incautiously 
permitted  it  to  go  several  times  upon  the  platform  in  front 
of  the  coach,  although  the  conductor  had  warned  the  passen- 
gers to  keep  their  seats.     The  child,   not  stand  ng  steadily 
npon  its  feet,  was  thrown  forward  by  the  force  of  the  coup- 
ling into   the    space  between   it  and  the  freight  car  just 
attached,  and  was  in  imminent  danger  of  being    crushed. 
The  mother,  who  received  herself   no  injury  from  the  coup- 
ling, ran  to  the  front  door,  down  the  steps,  and,  thrusting  her 
arm  under  the  coach,  extricated  the  child,  but  at  the  expense 
of  having  her  own  arm  badly  broken  and  permanently  in- 
jured.    Her    husband  sued    the  company  for  damages,   but 
jadgment  was  rendered  against   him  on  two  grounds.     The 
first  was  that  the  company  was  not  guilty  itself  of  any  negli- 
gence; that  it  had  no  reason  to  anticipate  that  a  child  of  that 
age  would   be  permitted  to  be  upon   the  platform ;  and,  sec- 
ond, because  the  mother,  who  was  injured   without  fault  on 
the  part  of  the  company,  bad  brought  her  injuries  upon  her- 
self by  allowing  the  child  to  go  upon  the  platform.     The 
act  on  ber  part  which  barred  the  action  was  not  her  conduct 


330       Vol  12  R  R  R— Vol  35  Am  &  Emg  R  Cas,  N  S 

Whitworth  ».  Shreveport  Belt  Ry.  Co 

in  placing  her  arm  under  the  moving  car  to  save  her  child» 
bat  her  antecedent  act  of  allowing  it  to  have  gone  upon  the 
platform. 

In  the  other  case  (that  of  Peyton  v.  The  Texas  Pacific  R. 
R.,  41  La.  Ann.  861,  6  South.  690,  17  Am.  St.  Rep.  430) 
judgment  was  rendered  in  favor  of  the  plaintifi.  The  defend- 
ant company  in  that  case  was  adjudged  guilty  of  negligence 
in  running  a  train  upon  a  thoroughfare  of  the  city  of  Shreve- 
port, in  front  of  the  Fair  Grounds,  where  a  large  number  of 
persons  were  congregated  in  and  around  its  tracks,  at  a  dan- 
gerous rate  of  speed,  in  charge  of  a  fireman,  instead  of  a  reg- 
ular, skilled  engineer;  and,  by  reason  of  this  negligence,  an 
inebriated  man,  standing  on  its  tracks  in  front  of  the  ap- 
proaching car,  with  his  back  to  it,  was  about  to  be  crushed^ 
when  a  friend  went  to  his  rescue,  and  pulled  him  successfully 
ofE  the  track,  but,  in  so  doing,  got  struck  and  injured  himself 
by  the  car.  The  defense  of  contributory  negligence  on  the 
part  of  the  plaintiff  was  not  sustained.  The  court  evidently 
considered  that  the  plea  of  contributory  negligence  set  up 
by  the  compai/y  which  was  itself  at  fault,  is  one  which, 
though  inuring  to  the  company,  does  so  by  way  of  conse- 
quence or  result,  and  is  not  one  granted  directly  to  the  com- 
pany in  aid  of  any  right  which  it  has  itself;  that  the  plea  in 
bar  of  an  action  is  one  which  has  grown  up  under  jurispru- 
dence, and  not  by  any  direct,  positive  law  in  aid  of  the  gen- 
eral good  and  welfare,  in  furtherance  of  the  two  maxims, 
^'Nul  prendra  avantage  de  son  tort,"  and  ''Volenti  non  fit 
injuria,"  and,  being  the  act  of  the  court,  is  more  or  less  sub- 
ject to  its  control  or  modification  in  any  given  case,  where, 
in  its  opinion,  the  public  good  and  welfare  are  better  to  be 
subserved  by  not  applying  it,  as  where  the  thing  done  is  not 
in  fact  to  be  considered  a  fault,  but  a  meritorious  act.  The 
case  at  bar  differs  from  the  Peyton  Case  in  this:  that  Peyton 
was  injured  by  being  advanced  upon  and  struck  by  the  car  of 
the  company  while  be  was  in  or  alongside  the  tracks  of  the 
company,  running  through  a  public  thoroughfare,  while  in 
this  cane  Whitworth  himself  advanced  upon  and  took  bold 
of  the  wire  of  his  company,  which  he  had  been  using  in  its 
dangerous  condition.  In  both  cases,  however,  the  defend- 
ant company  was  guilty  of  negligence.  In  the  case  of  Corbin 
V.  The  City  of  Philadelphia,  195  Pa.  461,  45  Atl.  1070,  49  L. 
R.  A.  715,  78  Am.  St.  Rep.  825,  this  question  was  very  thor- 
oughly considered.  The  case  will  be  found  reported  in  the 
forty-ninth  volume  of  the  Lawyers'  Annotated  Reports,  ac- 
companied by  very  copious  and  valuable  notes  and  extracts 
taken  from  decisions  of  other  states.  In  the  case  quoted,  the 
city  authorities  of  Philadelphia  had  caused  a  trench  to  be  dug 
in  one  of  the  streets  of  that  city,  which  became  filled  with  a 
deadly  gas,  and  which  they  had  abandoned,  leaving  it  with- 
out the  necessary  and  proper  safeguards  to  protect  the  pass- 
ing public  from  falling  in  it.     A  child  went  into  the  trench  to 
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recover  his  ball,  which  rolled  into  it,  and  became  overcome 
by  the  gas,  whereupon  a  stranger  went  into  the  trench,  and 
became  himself  overcome  by  the  gas,  and  died.  The  child 
revived  and  escaped  injury.  The  mother  of  the  deceased 
bronght  suit  against  the  city  to  recover  damages  for  the 
death  of  her  son,  and  judgment  in  favor  of  the  defendant  was 
rendered  by  the  lower  court,  and  reversed  and  remanded  by 
the  Sopreme  Court  of  Pennsylvania,  to  be  submitted  to  the 
jnry,  three  judges  dissentiog. 

That  case  closely  resembles  the  present  one  in  its  legal  as- 
pects. The  Supreme  Court,  in  the  course  of  its  opinion, 
said:  ''A  rescuer — one  who,  from  the  most  unselfish  motives, 
prompted  by  the  noblest  impulses  that  can  impel  man  to 
deeds  of  heroism,  faces  deadly  peril — ought  not  to  hear  from 
the  law  words  of  condemnation  of  his  bravery  because  he 
rushed  into  danger  to  snatch  from  it  the  life  of  a  fellow  crea- 
tare  imperiled  by  the  negligence  of  another.  He  should 
rather  listen  to  words  of  approval,  unless  regretfully  withheld 
00  account  of  the  unmistakable  evidence  of  bis  rashness  and 
imprudence.  This,  conscience  and  reason  approve,  and  the 
best  judgment  of  thoughtful  and  intelligent  judges  has  de- 
clared it  to  be  the  law  of  the  land." 

The  court  quoted  approvingly  from  Eckert  v.  Lone  Island 
R.  R.  Co.,  43  N.  Y.  503,  3  Am.  Rep.  721,  which  it  declared 
was  fairly  regarded  as  the  leading  case  upon  the  subject. 

Id  the  latter  case  the  court  said:  ''Negligence  implies  some 
act  of  omission  or  commission  wrongful  in  itself.  Under  the 
circomstances  in  which  defendant  was  placed,  it  was  not 
wrongful  in  him  to  make  every  cfiort  in  his  power  to  rescue 
the  child,  compatible  with  a  reasonable  regard  for  his  own 
safety.  It  was  his  duty  to  exercise  his  judgment  as  to 
whether  he  could  save  the  child  without  serious  damage  to 
himself.  If,  from  the  appearances,  he  believed  that  he  could, 
it  was  not  negligence  to  make  an  attempt  to  do  so,  although 
believing  that  he  might  fail  and  receive  injury  to  himself. 

**He  had  no  time  for  deliberation.  He  must  act  instantly, 
il  at  all,  as  a  moment's  delay  would  have  been  fatal  to  the 
child.  The  law  has  so  high  a  regard  for  human  life  that  it 
will  not  impute  negligence  to  an  efiort  to  preserve  it,  unless 
made  under  such  circumstances  as  to  constitute  rashness,  in 
the  judgment  of  prudent  persons." 

In  the  case  at  bar  the  jury  evidently  considered  that  Whit- 
worth was  not  guilty  of  rashness  in  acting  as  he  did.  We 
ourselves  think  that  he  was  not  fully  advised  of  the  precise 
existing  situation,  and  of  the  condition  of  Potts  as  he  then 
was,  hanging  upon  the  pole;  that  he  was  not  advised  as  to 
the  precise  danger  he  was  himself  incurring  when  he  took 
hold  of  the  wire;  and  that,  even  if  he  heard  the  warning  to 
him  of  Holt  and  Clanton  not  to  touch  the  wire,  he  did  not 
know  the  grounds  upon  which  that  warning  was  based.  He 
D^ay  well  have  conceived  that  the  advice  was  being  given  to 
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himself  to  act  from  selfish  motives,  and  from  the  selfish  side 
of  his  nature,  and  to  take  no  risks  whatever  in  the  premises 
— advice  which  his  own  sense  of  duty  and  regard  for  the 
safety  of  others  led  him  not  to  follow.  We  certainly  cannot 
impute  to  him  an  intention  to  commit  suicide.  We  do  not 
think  we  are  called  upon  in  this  case  to  go  back  of  the  con- 
clusions of  fact  reached  by  the  jury. 

For  the  reasons  herein  assigned,  the  judgment  appealed 
from  should  be,  and  it  is  hereby,  affirmed,  at  costs  of  appel- 
lant. 

LAND,  J.,  recused,  having  presided  in  the  court  below. 

On  Rehearing. 

(April  II,  1904.) 

PROVOSTY,  J.  On  further  consideration,  the  amount  of 
the  judgment  in.  this  case  is  reduced  to  $5,000,  and,  as  thus 
amended,  the  decree  heretofore  handed  down  is  adhered  to, 
and  a  rehearing  is  refused. 


HICKS  V.  SOUTHERN  PAC.  CO. 

(Supreme  Court  of  Utah,  April  23,  1904.) 
[76  Pac.  Rep.  625.] 

Injury  to  Employee — Negligence  of  Foreman — Contributory  Negli- 
gence— Sufficiency  of  Evidence. — Defendant's  section  foreman,  when, 
as  he  knew,  a  passenger  train  was  about  due,  directed  plaintiff  and 
the  other  members  of  the  crew  to  put  two  rails,  weighing  600  pounds, 
on  a  hand  car,  and  take  them  to  the  station.  On  arriving  at  a  switch 
the  crew  prepared  to  remove  the  rails,  but  the  foreman,  in  an  excited 
manner,  told  them  to  go  on,  and  to  hurry.  This  was  repeated  at  the 
next  switch,  though  a  passenger  train  was  in  view,  running  40  miles 
an  hour.  Finally,  in  an  excited  manner,  he  told  them  the  train  was 
close  at  hand,  and  to  get  the  rails  off.  As  the  men  had  hold  of  the 
second  rail,  the  foreman  cried  out:  "Throw  it  off.  There  will  be  a 
wreck."  Those  having  hold  of  it  at  the  opposite  end  from  plaintiff 
threw  it  off  before  any  signal  was  given,  and  plaintiff,  not  having^ 
leleased  his  hold  at  the  same  time  as  the  others,  was  thrown  and 
injured.  The  train  passed  just  after  the  hand  car  was  removed. 
Held,  that  the  jury  were  authorized  to  find  that  the  injury  was  caused 
by  the  negligence  of  defendant,  through  its  foreman,  and  that  plain- 
tiff was  not  guilty  of  contributory  negligence,  as  matter  of  law. 

Same — Concurrent  Negligence  of  Master  and  Fellow  Servant.* — 
The  employer  is  liable  for  an  injury  to  an  employee  from  the  concur- 
rent negligence  of  the  master  and  fellow  servants. 

Bartch,  J.,  dissenting. 

Appeal  from  District  Court,  Weber  County ;  H.  H.  Rolapp, 
Judge. 

Action  by  M.  W.  Hicks  against  the  Southern  Pacific  Com- 
pany. Judgment  for  defendant.  Plaintiff  appeals.  Re- 
versed. 

♦See  foot-note  appended  to  Bodie  v.  Charleston  &  W.  C.  Ry.  Co. 
(S.  Car.),  9  R.  R.  R.  95,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  95,  where  all 
the  preceding  authorities  in  this  series  are  collected  or  referred  to. 
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J.  S.  Perry,  C.  C.  Richards,  aod  A.  E.  Pratt,  for  appellant. 
Marshall  &  Royle,  for  respondent. 

BASKIN,  C.  J.  This  is  an  action  to  recover  for  an  injury 
alleged  to  have  been  inflicted  upon  the  plaintiff  by  the  negli- 
gence of  the  defendant,  in  whose  service  the  plaintiff  was  at 
the  time  the  injury  was  received.  It  appears,  in  substance, 
from  the  evidence  of  the  plaintiff,  to  which  no  objections 
appear  to  have  been  made  by  the  defendant,  and  which  was 
pertinent  to  the  issues  in  the  case,  that  on  the  day  of  the 
injury  the  plaintiff  and  his  fellow  workmen,  while  engaged 
under  the  direction  and  control  of  the  defendant's  section 
foreman,  were  ordered  by  said  foreman  to  place  on  a  hand 
car  standing  upon  the  track  two  rails,  each  of  which  being 
about  30  feet  in  length,  and  weighing  about  6oo  pounds,  and 
run  the  band  car  northward  on  the  railroad  track  leading 
from  that  station  at  Ogden.  At  the  time  the  foreman  gave 
this  order,  and  after  the  rails  were  placed  upon  the  hand  car, 
be  took  out  his  watch,  and,  having  looked  at  it,  said:  ''Push 
out,  and  take  them  rails  to  the  station.  It  is  nearly  train 
time."  What  station  the  rails  were  to  be  taken  to,  the  fore- 
man did  not  mention.  In  obedience  to  the  order  of  the  fore- 
man, said  employees  pushed  the  hand  car  along  the  main 
track  of  the  railroad  for  a  considerable  distance,  to  the  Chase 
crossing,  at  which  place  there  was  a  side  track  upon  which 
the  hand  car  could  have  been  switched ;  and  the  employees, 
sapposing  that  the  rails  were  to  be  put  off  there,  stopped 
aod  prepared  to  remove  them;  but  the  foreman,  who  was  fol- 
lowing them  up,  in  an  excited  manner  and  swinging  his  arm?, 
shouted:  ''What  in  the  hell  are  you  stopping  there  for?  Go 
on.  Hurry  up."  Thereupon  the  employees  pushed  ahead 
until  tbey  reached  a  point  where  there  was  another  side  track 
upon  which  the  hand  car  could  have  been  switched,  and 
upon  reaching  that  place  they  again  stopped  for  the  purpose 
of  removing  the  hand  car  from  the  main  track;  but  the  fore- 
man, who  was  still  following  them,  in  the  same  excited  man- 
ner as  before,  ordered  them  to  go  on,  notwithstanding,  in  the 
meantime,  a  passenger  train,  a  considerable  distance  from  the 
station  at  Ogden  was  in  view,  and  approaching  at  the  rapid 
rate  of  speed  of  about  40  miles  an  hour.  In  obedience  to  the 
foreman,  after  the  employees  had  moved  forward  some  dif- 
taoce,  they  were  ordered  by  him  to  stop,  and  he  came  run- 
Diog  up,  and,  in  an  excited  manner,  said:  ''The  passenger 
train  from  Ogden  is  close  at  hand.  It  was  due,  or  about  due, 
when  we  started,  and  when  I  looked  at  my  watch.  Get  the 
rails  off."  After  one  of  the  rails  had  been  thrown  off  the  car, 
and  the  other  one  had  been  lifted  on  one  of  the  car  wheels, 
and  the  plaintiff  and  his  co-workers  had  hold  of  it,  the  fore- 
man yelled  out:  "Throw  it  off.  There  will  be  a  wreck." 
Whereupon  the  parties  having  hold  of  the  opposite  end  from 
that  which  the  plaintiff  had  hold  of,  before  any  signal  was 
given,  threw  the  rail  off;  and  the  plaintiff,  not  having  re- 
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leased  his  hold  of  the  rail  at  the  same  time  that  the  others 
did,  was  thrown  down  and  injured  by  the  rail  striking   him 
in  the  thigh.    The  distance  from  which  the  hand  car  was 
started  was  from  a  half  to  three-fourths  of  a  mile  from  the 
point  where  it  was  stopped  by  the  order  of  the  foreman. 
The  track    over  which  it  was  pushed,  for  a  considerable  dis-* 
tance,  was  on  an  up  grade;  and,  in  propelling  it  with   the 
heavy  rails  thereon,  and  owing  to  the  hurry,  the  employees 
walked  rapidly,  and  were  some  part  of  the  time  on  the  trot, 
and,  when  they  reached  the  point  where  the  accident   oo 
curred,  they  were '^pretty  well  given  out  and  tired."    The 
distance    from  the    place  of  the  accident  to  the  station   at 
Ogden  is  5.8  miles.     The  track  between    these    places   is 
straight,  and  a  train  could  be  plainly  seen  most  of  the  way; 
and,  when  the  train  itself  was  not  in  view,  the  smoke  from 
the  locomotive  could  clearly  be  seen,  and  it  indicated,  the 
movement  and  direction  in  which  the  train  moved.     At  the 
time  that  the  rail  which  caused  the  injury  to  the  piaiotifi 
was  thrown  down,  the  train  was  about   1,500  feet  away,  and 
coming  at  a  rate  of  speed  of  about  40  miles  an  hour,  and  was 
in  close  proximity  at  the  time  the  hand  car  was  removed  from 
the  track.     The  plaintiff,   in  answer  to  the  following  ques- 
tion:   ''What  length  of  time  elapsed,    Mr.  Hicks,  from   the 
time  the  hand  car  was  off  from  the  track,  so  that  the  tiain 
would  not  strike  it,  and  the  time  when  the  engine  passed 
where  the  hand  car  had  been  at  the  time  of  the  accident?" — 
said:    ''Well,  they  had  just  got  it  off.     They  had  just  got  the 
track  clear  when  the  shadow  of  the  engine  came  over  me,  from 
where  I  was  laying."    At  the  close  of  plaintiff's  evidence,  a 
nonsuit  was  granted  on  the  defendant's  motion.      The  grant- 
ing of  the  nonsuit  is  assigned  as  error. 

In  support  of  appellant's  contention,  his  counsel  has  cited 
the  case  of  Northern  Pac.  Ry.  Co.  v.  Behling,  6  C.  C.  A. 
681,  57  Fed.  1037.  The  facts  involved,  and  the  ruling  of  the 
court  thereon,  appear  in  the  following  syllabus:  "A  section 
foreman  in  charge  of  a  hand  car  was  informed  by  the  crew  that 
a  train  was  approaching  from  behind,  but  he  ordered  the  men 
to  go  on  'pumping'  until  he  told  them  to  stop.  He  delayed 
giving  the  order  until  the  train  was  so  close  that  the  car  could 
not  be  removed  from  the  track  in  the  accustomed  deliberate 
and  safe  manner,  and,  in  the  haste  and  excitement  of  get- 
ting it  out  of  the  way,  one  of  the  crew  stumbled  and  lost 
his  hold,  by  which  the  car  was  precipitated  upon  another  of 
the  crew.  Held,  in  an  action  by  the  latter  against  the  rail- 
road company,  that  the  question  whether  the  injury  was  due 
to  negligence  of  the  foreman  was  for  the  jury,  and  the  court 
properly  refused  to  direct  a  verdict  for  defendant.  Coyne 
V.  Railway  Co.,  10  Sup.  Ct.  382,  133  U.  S.  370  [33  L.  Ed. 
651],  distinguished."  In  the  opinion  the  court  said:  "The 
case  of  Coyne  v.  Railway  Co.,  133  U.  S.  370,  10  Sup.  Ct.  382 
[33  L.  Ed.  651],  is  relied  upon  by  the  plaintiff  in  error,  but  is 


Vol  12  R  R  R  —Vol  35  Am  &  Eng  R  Cas,  N  S       335 

Hicks  V.  Sotithem  Pac.  Co 

not  in  point.  In  that  case  the  court  say  that  'the*  injury  to 
the  plaintiff  was  not  caused  by  any  negligence  on  the  part 
of  McCormick/  the  foreman.  In  this  case  the  jury  found  the 
foreman  was  guilty  of  negligence  in  not  giving  a  timely  order 
for  the  removal  of  the  hand  car  from  the  track,  and  that  the 
iDJory  to  the  plaintiff  resulted  from  that  act  of  negligence, 
lo  the  Coyne  Case  the  court  said :  4t  does  not  appear  that 
the  approaching  freight  train  was  so  near  as  to  render  it 
aosafe  for  McCormick  to  start  the  construction  train/  and 
it  was  thejefore  held  that  an  order  to  hasten  the  loading  of 
the  car  was  not  a  negligent  act;  but  in  the  case  at  bar  the 
jury  found  that  the  foreman  was  guilty  of  negligence,  not  in 
giving,  but  in  delaying  to  give,  the  order  for  the  removal  of 
the  hand  car  from  the  track,  until  there  was  imminent  dan- 
ger that  it  would  be  run  into  by  the  train  before  it  could  be 
removed.  The  serious  consequences  of  such  a  collision  were 
barely  averted  by  unusual  and  extraordinary  exertion  on  the 
part  of  the  crew.  The  jury  have  found  that  this  dangerous 
situation  was  brought  about  by  the  negligence  of  the  fore- 
man, and  that  as  a  result  of  such  negligence  the  plaintiff  sus- 
tained the  injury  complained  of."  The  syllabus  of  the  case 
in  133  U.  S.  370,  10  Sup.  Ct.  382,  33  L.  Ed.  651,  distin- 
guished in  the  foregoing  case,  is  as  follows:  ''The  plaintiff 
was  a  laborer  or  construction  hand,  under  a  construction 
boss  or  foreman  of  the  defendant.  He  was  injured  by  the  fall 
of  a  steel  rail,  which  he  and  other  laborers  were  trying  to 
load  from  the  ground  upon  a  flat  car,  and  which  struck  the 
side  of  a  flat  car  and  fell  back.  The  negligence  alleged  was 
that  the  foreman  moved  out  the  construction  train  to  which 
the  flat  car  belonged,  in  the  face  of  an  approaching  regular 
freight  train,  to  avoid  which  the  laborers  were  hurrying  to 
load  the  rails,  and  that  he  failed  to  give  the  customary  word 
of  command  to  lift  the  rail  in  concert,  but,  with  the  approach- 
ing freight  train  in  sight,  and  with  oaths  and  imprecations, 
ordered  the  men  to  get  the  rail  on  in  any  way  they  could,  and 
they  lifted  it  without  concert.  Held,  that  whatever  negli- 
gence there  was  was  that  of  either  the  plaintiff  himself,  or 
bis  fellow  servants  who  with  him  had  hold  of  the  rail."  The 
facts  in  the  case  at  bar  were  more  favorable  to  the  plaintiff 
than  the  facts  in  Northern  Pacific  v.  Behling,  supra.  The 
pending  case  is  also  distinguishable  from  the  Coyne  Case, 
supra,  in  this:  The  foreman,  at  the  time  he  ordered  the 
band  car  pushed  forward,  knew  that  the  passenger  train  was 
due,  and  also  knew  the  distance  from  Ogden  to  the  point 
where  the  accident  occurred,  and  that  it  would  only  require 
a  few  minutes  for  the  train  to  run  that  distance  (at  the  rate 
of  40  miles  an  hour,  it  would  require  about  8  minutes),  yet 
he  ordered  the  men  to  move  forward  with  the  car ;  and,  when 
they  reached  the  first  switch,  and  were  preparing  to  run  the 
car  on  the  side  track  there,  be,  in  a  violent  manner,  ordered 
them  to  proceed,  and,  when  they  had  reached  the  second 
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switch,  and  were  preparing  to  rnn  the  car  into  the  side  track 
there,  he,   having  followed  them,    again,  in  an  excited    and 
violent   manner,  ordered  them  forward,  notwithstanding  the 
train  was    in  full  sight,  and    approaching  at  the  rate   of  40 
miles  an  hour.     That  he  knew  at  that  time  there  was  uausaal 
danger  from  the  approaching  train  was  shown  by  his  violent 
and   excited  manner,  and  it  was  recklessness  upon  his  part  to 
order  the    employees  to  go    further.     That  the  point   from 
which  the  hand  car  was  started  to  the  point  where,  under  the 
order  of  the  foreman,  it  was  stopped,  being  from   a  half  to 
three-quarters  of  a  mile,  he  must  have  been  aware  of  the  pat- 
ent fact,  at  the  time  he  gave  this  order  to  move  the  hand  car» 
that  it  would  require  extraordinary  exertion  to  push  it  that 
distance,  throw  off  the  rails,  and  remove  the  hand  car  from 
the  main  track,   within    the  few  minutes    occupied  by   the 
passenger    train,  which  was  due  when  the  hand    car  was 
started,  in   making  the  distance  from  Ogden  to  the  point 
where  it  was  finally  stopped.     That  the  precipitate  and  rash 
baste  in  which  the  foreman  ordered  the  rail  to  be  thrown  down 
was  negligence  which  materially  contributed  in  causing  the 
injury. 

As  stated  by  Mr.  Chief  Justice  Waite  in  Grand  Trunk  Ry. 
V.  Cummings,  106  U.  S.  702,  27  L.  Ed.  266,  ''the  principle 
is  universal  that,  when  the  negligence  of  the  principal  and 
that  of  a  fellow  servant  together  produce  injury,  the  princi- 
pal  is  liable  therefor."  Pool  v.  Southern  Pac.  Co.,  20  Utah, 
210,  58  Pac.  326;  Bailey's  Master's  Liability  to  Servant,  439. 
Therefore  the  contention  of  the  respondent  that,  as  the  em- 
ployees who  precipitately  threw  the  rail  which  injured  the 
plaintiff  were  his  fellow  servants,  the  defendant  is  not  re- 
sponsible, is  not  tenable. 

The  respondent  also  contends  that  it  was  negligence  on 
the  part  of  the  plaintiff  not  to  let  go  of  the  rail  as  the  rest  of 
the  employees  did,  as  by  doing  so  he  would  not  have  been  in- 
jured. Whether  he  was  negligent  in  that  regard  was,  under 
the  facts  disclosed,  a  question  of  fact  for  the  jury,  and  not  for 
the  court,  as  a  matter  of  law,  to  decide,  for,  at  the  time  the 
rail  by  which  the  plaintiff  was  injured  was  being  held  by 
h  *  <;mployees,  the  train  was  only  1,500  feet  away,  and,  at  the 
4ve  of  speed  at  which  it  was  running,  would  reach  the  hand 
car  in  25^  seconds;  and,  unless  the  hand  car  had  been  re- 
moved within  that  time,  a  collision  would  have  occurred^ 
and  the  lives  of  the  persons  on  the  passenger  train  would 
have  been  thereby  endangered.  In  this  dangerous  emer- 
gency, which  arose  from  the  previous  reckless  orders  of  the 
foreman,  the  conduct  of  the  employees  cannot,  as  a  matter 
of  law,  be  held  to  have  been  negligence,  for  the  reason  that» 
as  the  circumstances  were  extraordinary,  it  would  be  unjust 
to  measure  their  conduct  ''by  that  of  a  prudent  man  unruffled 
by  emergency.*'  Barrows  on  N^eligence,  40;  Beach  on  Con- 
tributory Negligence  (2d.  Ed.)  §§  40-42;  Mathews  v.  Daly- 
West  Min.  Co.  (Utah)  75  Pac  722. 
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The  respondent  also  contends  that  the  employees  ''conld^ 
in  a  moment  of  time,  have  stepped  from  the  railroad  track, 
and  have  protected  themselves  from  any  danger  of  personal 
injary  from  the  Ogden  train,  if  there  had  been  any  danger, 
and  that  there  was  nothing  to  justify  their  alarm  or  excite- 
ment, or  justify  their  reckless,  careless,  or  negligent  hand- 
ling of  the  rails,  whereby  plaintif!  was  injured."  To  have 
stepped  from  the  railroad  track,  as  the  foreman  was  not  at- 
tempting to  flag  the  approaching  train,  and  permit  the 
threatened  collision  would  have  been  inexcusable.  Nor  is  the 
contention  that  there  ''was  nothing  to  justify  the  alarm  and 
excitement"  supported  by  the  facts  disclosed. 

The  evidence  introduced  was  sufficient  to  support  a  verdict 
for  the  plaintiff.  The  nonsuit  was  therefore  improperly 
granted.  The  judgment  is  reversed,  with  costs,  and  it  is 
ordered  that  the  case  be  remanded,  with  instructions  to  the 
court  below 'to  reinstate  the  same  and  grant  a  new  trial. 

McCARTY,  J.,  concurs.     BARTCH,  J.,  dissents. 


CARSON  V.  SOUTHERN  RY.  CO.    et  al 
(Supreme  Court  of  South  Carolina,  Dec.  26,  1903.) 

[46  S.  E.  Rep.  626.] 

Appeal — ^Exceptions. — An  exception  that  the  court  erred  in  over- 
ruling a  demurrer  to  the  complainant,  as  not  stating  a  cause  of  action, 
is  too  general. 

Injury  to  Servant — Complaint — ^Joint  and  Several  Negligence. — 
Where,  in  an  action  for  injuries  to  a  servant,  the  complamt  alleges 
negligence  in  the  master  in  furnishing  appliances,  and  negligence  in 
his  servants  in  using  them,  it  states  a  cause  of  action  of  joint  and 
several  negligence. 

^  Same — Contribatorv  Negligence — Disobedience  of  Rules — Instruc- 
tion of  Vice  Principal.* — A  servant  who  disobeys  a  rule  of  the  master 
in  compliance  with  the  instruction  of  the  representative  of  the  master 
on  the  spot  is  not  guilty  of  contributory  negligence. 

Pleading — Proximate  Cause — Question  for  Jury. — ^Where  a  com- 
plaint states  several  causes  of  injury,  it  was  a  matter  for  the  jury  to 
determine  whether  any  or  all  of  the  acts  of  the  defendant, .  viewed 
jointly  or  separately,  was  the  proximate  cause  of  plaintiffs  injury. 

Opinion  Evidence. — In  an  action  for  injuries  to  a  servant,  the 
opinion  of  a  witness  as  to  whether  the  accident  would  have  happened 
if  pb  in  tiff  had  reported  a  defect  in  the  machinery  to  the  master,  is 
iacompetent. 

Pleading — Proximate  Cause — Nonsuit. — Where  a  complaint  in  an 
action  for  personal  injuries  alleges  several  acts  of  negligence,  it  is 
error  to  grant  a  nonsuit  on  failure  to  prove  that  one  of  them  was 
the  proximate  cause  of  the  injury. 

Injury  to  Employee — Contributory  Negligence — Disobedience  of 
Rules — ^Coupling  Cars — Instruction  of  Conductor.* — In  an  action  for 
injuries  to  a  railroad  employee,  evidence  held  to  show  that  a  servant 
was  not  guilty  of  contributory  negligence  in  going  between  the  cars 

*See  note  appended  to  Galveston,  etc.,  Ry.  Co.  v.  Adams  (Tex.), 
20  Am.  &  Eng.  R.  Cas.,  N.  S.,  274;  Boyle  v.  Union  Pac.  R.  Co.  (Utah), 
8  R.  R.  R.  5,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  6. 

12  R  R  R— 22 
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to  couple  them,  under  instructions  of  the  conductor,  in  disobedience 
of  the  rules  of  the  company. 

Joint  and  Several  Tort — Negligence  of  One  Defendant — Nonsuit. — 
Where  an  acti6n  is  brought  for  a  joint  and  several  tort,  and  there  is 
evidence  as  to  the  negligence  of  one  defendant,  a  nonsuit  cannot  be 
granted. 

Injury  to  Employee — Contributory  Negligence — Knowledge  of  De- 
fect— Statute. — In  an  action  for  injuries  caused  by  defects  in  machin- 
ery, knowledge  by  the  servant  of  the  defects  is  no  defense,  under 
Const.  1895,  art.  9,  §  15. 

Precedents. — ^The  circuit  court,  in  the  trial  of  a  case,  is  bound  by 
the  decisions  of  the  Supreme  Court. 

Interstate  Commerce — Automatic  Couplers. — ^Under  Act  Con^- 
March  2,  1893,  c.  196,  §  1,  27  Stat.  53  [U.  S.  Comp.  St.  1901,  p.  31741, 
providing  that  carriers  engaged  in  interstate  commerce  shall  equip 
their  cars  with  automatic  couplers,  if  defendant  railroad  company 
was  a  common  carrier  engaged  in  interstate  commerce,  and  the  cars 
were  not  equipped  with  such  couplers,  whereby  plaintiff  was  injured, 
defendant  was  liable. 

Appliances — Duties  of  Master. — A  railroad  company  must  furnish 
an  employee  with  safe  appliances,  and  see  that  they  are  kept  in  proper 
repair;  and,  where  the  duty  is  negligently  performed,  and  the  em- 
ployee suffers  injury  thereby,  the  railroad  company  is  liable. 

Injury  to  Employee — Assumption  of  Risk — Defective  Appliances-t — 
The  risk  which  a  railway  employee  assumes  when  he  enters  the  em- 

tSee  Branz  v.  Omaha  &  C.  B.  Ry.  &  Bridge  Co.  (Iowa),  8  R.  R.  R. 
642,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  642  (inexperienced  employee 
injured,  while  coupling  cars,  by  reason  of  defects);  Noe  v.  Rapid  Ry. 
Co.  (Mich.),  8  R.  R.  R.  664,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  654  (risks 
from  defective  appliances  connected  with  track  not  assumed  by  em- 
ployee whose  work  was  not  near  track,  and  who  had  no  duty  calling 
his  attention  thereto);  Northern  Pac.  Ry.  Co.  v.  Tynan  (C.  C.  A.),  C 
R.  R.  R.  394,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  394  (unsafe  cars); 
Budge  V.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  (La,),  4  R.  R.  R.  440, 
27  Am.  &  Eng.  R.  Cas.,  N.  S.,  440  (defects  in  foreign  cars);  Citizens' 
St.  Ry.  Co.  V.  Reed  (Ind.),  4  R  R.  R.  43,  27  Am.  &  Eng.  R.  Cas., 
N.  S.,  43  (employees  riding  on  front  platform  of  street  car  did  not 
assume  risks  of  absence  of  safety  gate);  Ft.  Worth  &  D.  C.  Ry.  Co. 
V.  Gary  (Tex.),  3  R.  R.  R.  290,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  290 
(defective  plank  of  cattle  chute);  Dolan  v.  Sierra  Ry.  Co.  of  Cali- 
fornia (Cal.),  2  R.  R.  R.  875,  25  Am.  &  Eng.  R.  (5as.,  N.  S.,  875 
that  cars  were  not  provided  with  life  guards);  Chicago,  etc.,  R.  Co 
&  E.  Ry.  Co.  (Mo.),  3  R.  R.  R.  244,  26  Am,  &  Eng.  R.  Cas.,  N.  S.,  244 
(defective  hand  car);  Denver  Tramway  Co.  v.  Nesbit  (Colo.),  4  Am. 
&  Eng.  R.  Cas.,  N.  S.,  605  (conductor  of  street  car  having  knowledge 
that  cars  were  not  provided  with  life  guards);  Chicago,  etc.,  R.  Co. 
r.  Curtis  (Neb.),  8  Am.  &  Eng.  R.  Cas.,  N.  S^  762  (couplers  on 
foreign  cars);  Box  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  16  Am. 
&  Eng.  R.  Cas.,  N.  S.,  527;  Bussey  v.  Charleston  &  W.  C.  Ry.  Co. 
(S.  Car.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  474;  Creswell  v.  Wilmington 
&  N.  R.  Co.  (Del.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  625;  Ford  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  11  Am.  &  Eng.  R.  Cas.,  N.  S., 
489;  Fordyce  v.  Edwards  (Ark.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  521; 
New  York,  N.  H.  &  H.  R.  Co.  v.  OXeary  (C.  C.  A.),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  718;  Pennsylvania  Co.  v.  Ebaugh  (Ind.),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  701;  Pitts  v.  Florida  Cent.,  etc.,  R.  Co.  (Ga.), 
«  Am.  &  Eng.  R.  Cas.,  N.  S.,  762;  Quinn  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Iowa),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  512;  Seldomridge  v.  C.  & 
O.  Ry.  Co.  (W.  Va.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  639;  Thompson 
V.  Missouri  Pac.  Ry.  Co.  (Neb.),  8  Am.  &  Eng.  R.  Cas^  N.  S.,  762- 
Union  Stock-Yards  Co.  v.  Goodwin  (Neb.),  12  Am.  &  Eng.  R,  Cas., 
N.  S.,  502;  Western  &  A.  R.  Co.  v.  Bradford  (Ga.),  21  Am.  &  Eng. 
R.  Cas.,  N.  S.,  298;  Cameron  v.  Great  Northern  Ry.  Co.  (N.  Dak.), 
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ployment  does  not  extend  to  risks  by  reason  of  defective  machinery. 

Instructions^ — ^An  instruction  that,  where  a  servant's  work  is  done 
in  the  presence  and  under  the  direction  of  a  conductor  of  a  train,  it 
is  equivalent  to  an  assurance  by  the  master  that  the  servant  may 
safely  do  the  work  required  of  him,  and  is  not  bound  to  search  for 
danger,  is  not  erroneous,  as  a  charge  on  the  facts. 

Same. — ^The  granting  of  an  instruction  against  arriving  at  a  quotient 
verdict  is  in  the  discretion  of  the  trial  court. 

Injury  to  Employee-^ Joint  and  Several  Tort. — Where,  in  an  action 
by  a  railroad  employee  for  personal  injuries,  the  complaint  alleges  a 
joint  and  several  tort,  consisting  of  the  defective  appliances  and  neg- 
ligence on  the  part  of  the  servants,  and  the  jury  finds  in  favor  of  the 
servants,  but  against  the  master,  the  verdict  should  not  be  set  aside. 

Appeal  from  Common  Pleas  Circuit  Coart  of  Greeoville 
County;  Watts,  Judge. 

Action  by  J.  L.  Carson  against  the  Southern  Railway  Com- 
pany, J.  C.  Arwood,  and  J.  D.  Miller.  From  a  judgment  for 
plaintifi,  defendant  Southern  Railway  Company  appeals. 
Affirmed. 

T.  P.  Cothran,  for  appellant. 
McCallough  &  McSwain,  for  appellee. 

POPE,  C.  J.  This  action  was  commenced  in  the  court  of 
common  pleas  for  Greenville  county,  in  this  state,  to  recover 
damages  on  account  of  personal  injuries  received  by  the 
plaintiff  at  Converse,  S.  C,  August  i6th,  in  the  year  1902, 
to  wit,  the  plaintiff's  arm  was  crushed  between  two  cars 
(while  in  the  service  of  the  defendant)  which  he  was  attempt- 
ing to  couple,  and  was  amputated.  The  defendant  demurred 
to  the  complaint  because  it  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  was  overruled.  The 
defendant  objected  to  testimony,  which  objection  was  over- 
ruled. The  defendant  moved  for  a  nonsuit  at  the  close  of 
plaintiff's  testimony  in  chief.  This  motion  was  overruled. 
The  defendant  objected  to  the  charge  of  the  circuit  judge. 
The  defendant  moved  for  a  new  trial,  which  motion  was  de- 
Died.  The  defendant  then  moved  in  arrest  of  judgment,  and 
this  motion  was  refused.     The  defendant  then,  and  lastly, 

12  Am.  &  Eng.  R.  Cas.,  N.  S.,  520;  Norfolk,  etc.,  R.  Co.  v.  Ampey 
(Va.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  707  (from  defective  couplings); 
C.  &  O.  R.  Co.  V.  Hennessey  (C.  C.  A.),  16  Am.  &  Eng.  R.  Cas.,  N. 
S.,  515  (handling  defective  cars);  Bodie  v.  Charleston,  etc.,  Ry.  Co. 
R.  Cas.,  N.  S.,  459  (knowledge  of  defects  in  equipments);  McDonald 
V.  Norfolk  &  W.  R.  Co.  (Va.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  553 
(mismatched  couplings);  Seldomridge  v.  Chesapeake  &  O.  Ry.  Co. 
(W.  Va.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  639  (patent  defects);  Walker 
V.  Atlanta  &  W.  P.  R.  Co.  (Ga.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  498 
(servant  who  is  chargeable  with  notice  of  defect  assumes  risk  of  in- 
jury therefrom);  McGhee  v.  Bell  (Ky.),  11  Am.  &  Eng.  R.  Cas.,  N. 
S.,  519  (using  appliances  after  knowledge  of  defect) ;  Slavens  v.  North- 
ern Pac.  Ry.  Co.  (C.  C.  A.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  406 
(what  risks  arc  assumed);  Walker  v.  Atlanta  &  W.  P.  R.  Co.  (Ga.), 
11  Am.  &  Eng.  R.  Cas.,  N.  S.,  498  (where  an  employee  is  injured  bjr 
reason  of  a  defect,  of  the  existence  of  which  he  i&  chargeable  with 
notice,  the  master's  liability  is  a  question  for  the  jury);  Gaulden  v. 
Kansas  City  S.  Ry.  Co.  (La.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  909 
(working  with  knowledge  of  defect  in  appliances). 
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made  a  motion  for  the  circuit  judge  to  direct  a  judgment  in 
its  favor  on  the  verdict.  This  was  denied.  The  verdict  was 
in  favor  of  the  plaintiff  for  $6,500.  After  entry  of  judgment* 
the  defendant  appealed,  alleging  error  in  all  the  matters  or 
steps  in  the  trial  above  enumerated.  To  understand  these 
exceptions,  it  may  be  stated  that  the  defendant  has  numbered 
its  exceptions  from  i  to  48,  inclusive,  and  we  will  treat  these 
exceptions  in  the  same  way.  Inasmuch  as  the  first  eight 
exceptions  complain  of  the  order  of  the  circuit  judge  over- 
ruling the  demurrer,  it  will  be  proper  to  reproduce  the  com- 
plaint, which  is  as  follows: 

''(i)  That  the  defendant  Southern  Railway  Company  is 
a  railway  corporation  chartered  under  the  laws  of  the  siate  of 
Virginia,  and  as  such  is,  and  was  at  the  times  hereinafter 
mentioned,  doing  business  in  the  counties  of  Spartanburg, 
Greenville,  and  other  counties  of  the  state  of  South  Carolina, 
as  a  common  carrier  of  passengers,  and  also  of  freight;  run- 
ning its  railroad  track  and  trains,  both  passenger  and  freight, 
in  and  through  the  said  counties  of  Spartanburg,  Greenville, 
and  other  counties  in  the  said  state. 

''(2)  That  the  defendants  J.  C.  Arwood  and  J.  D.  Miller 
are  now,  and  were  at  the  dates  hereafter  mentioned,  citizens 
and  residents  of  Greenville  county,  state  of  South  Carolina. 

''(3)  That  the  plaintiff  is  a  resident  of  the  county  and  state 
aforesaid,  is  thirty-*five  yeai s  of  age,  and  has  a  wife  and-  four 
children  dependent  upon  his  daily  labor  for  support;  his 
eldest  child  being  twelve  years  of  age. 

''(4)  That  since  December  8,  1901,  plaintiff  was  in  the  em- 
ploy of  the  defendant  Southern  Railway  Company,  and  was 
on  that  day  assigned  the  duties  of  flagman,  and  on  the  i^th 
day  of  August,  1902,  was  assigned  by  defendant  to  duty  on 
a  freight  train  belonging  to  the  defendant  Southern  Railway 
Company,  in  charge  of  its  agents  and  employees,  known  as 
second  section  of  No.  43,  and  running  between  Spencer, 
North  Carolina,  and  Greenville,  South  Carolina,  and  pjaintiff 
was  assigned  the  duty  of  flagman  on  said  freight  train. 

''(5)  That  plaintiff  entered  upon  and  performed  the  duties 
of  such  position,  and  on  the  i6th  day  of  August,  1902,  was 
ordered  by  the  conductor  in  charge  of  said  freight  train,  and 
whose  orders  he  was  required  to  obey,  to  do  the  work  of  a 
brakeman  on  the  said  freight  train;  the  regular  brakeman 
on  the  said  train  having  been  assigned  other  duties. 

''(6)  That  while  the  said  freight  car  was  at  the  station 
known  as  Converse,  in  Spartanburg  county,  state  aforesaid, 
the  right  arm  of  plaintiff  was  crushed  by  a  collision  of  two 
freight  boxes,  whereby  plaintiff  suffered  great  and  excruciat- 
ing pain  and  mental  anguish,  and,  as  a  result,  lost  entirely 
the  said  right  arm,  which  had  to  be  amputated,  and  that  said 
collision  and  injury  which  plaintiff  sustained  by  reason  thereof 
were  due  to  the  joint  and  concurrent  negligence,  carelessness, 
and  fault  of  the  defendants,  and  to  their  joint  and  concurrent 
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recklessness,  carelessness,  willfulness,  and  wanton  disrei:ard 
of  the  plaintiff's  rights  and  safety,  in  the  following  manner, 
to  wit:  That  between  Charlotte,  North  Carolina,  and  Green- 
ville, Sonth  Carolina,  at  the  said  station  of  Converse,   said 
freight  train  of  the  said  defendant  Southern  Railway  Com- 
pany stopped  for  the  purpose  of  shifting  to  the  side  track  of 
the  said   defendant  Southern  Railway  Company,  which  side 
track  was  upon  a  steep  grade,  and  near  the  main  line  of  de- 
fendant company,  five  freight  cars    or  boxes.     That  there 
were  at  that  time  standing  upon  the  side  track  three  other 
freight  cars  or  boxes,  and,  in  order  to  prevent  the  said  cars  or 
boxes  from  rolling  down  the  said  deep  grade,  it  was  necessary 
to  couple  the  said  three  cars  or  boxes  to  be  shifted  and  left 
apon  the  said  side  track,  and  this  plaintiff  was  directed  by 
the  defendants  to  make  the  said  coupling.     That  the  defend- 
ant J.  C.  Arwood  was  conductor,  and  the  defendant  J.  D.  Mil- 
ler was  engineer,   upon  the  said  freight  train.     That  the 
said  freight  boxes  or  cars  were  provided  with  what   is  com- 
monly known  as  automatic  couplers,  and,  when  said  couplers 
are  in  good  condition,  it  is  unnecessary  for  one,  in  order  to 
make  the  said  coupling,  to  go  between  the  said  cars;  but 
the  said  couplers  worked  with  a  pin  and   iron  crank,   the 
handle  of  which   iron  crank   projects  to  the  side  of  the  said 
boxes  or  cars,  and    the  said    pin  by  which  the  said  cars  are 
conpled  is  manipulated  by  using  the  said  crank.     That  after 
having  effectually  made  one  coupling  between  the  said  cars, 
as  directed  by  the  defendants,  plaintiff  approached   to  make 
the  other  coupling,  as  directed  by  the  defendants;  and  before 
doing  so  he  warned  the  defendants  to  hold  said  car  steady 
until  he  (the  plaintiff)  was  ready  to  make  such  coupling,  and 
until  plaintiff  should  so  signify.     That,  when  plaintiff  reached 
the  said  car,  then  to  be  coupled,  he  ascertained  that  the 
coapling  pin  was  out  of,  and  lying  upon,  the  drawhead    of 
the  coupler,  and  thereby  ascertained  that  the  said  coupler 
was  out  of  order,  in  that  when  the  said  coupler  is  in   proper 
condition  there  is    what  is  known    as  a  cotter  pin   running 
through  the  said  coupling  pin  at  the  lower  end,  thereby  pre- 
venting it  from  being  drawn  entirely  out  of  the  said  draw- 
head,  and  the  defendants  knew,  or  oaght  to  have  known,  that 
the  said  coupling  pin  was  out  of  order;  and  this  fact   made 
it  necessary  for  the  plaintiff  to  go  between   the  said  cars  for 
the  purpose  of  adjusting  the  said  pin  with  his  hand,  and  to 
carry  out  the  order  of  the  defendants,  since  he  could  not, 
while  it  was  in  that  position,  adjust  it  with   the  iron   crank 
above  described ;  and  this  plaintiff  went   between  the  said 
cars  for  the  purpose  of  adjusting  the  said  pinjn  order  to  make 
the  said  coupling,  and  as  he  was  directed  by  the  said  defend- 
ants, when  he  heard  the  cars  of  said  train   in   motion   and 
knocking  together  before  he  had  effected  the  said  coupling, 
or  had  sufficient  time  to  do  so,  and,  in  order  to  save  himself 
from  being  crushed  between  the  said  cats,  the  plaintiff  at- 
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tempted  to  get  out  from  between  the  said  cars  oo  which  he 
was  engaged  in  the  work  of  coupling,  and,  as  he  did  so,  his 
right  arm  was  caught  between  the  dead  blocks  of  the  said 
freight  cars,  between  which  he  was  standing,  and  was  hor- 
ribly mangled.  That,  at  the  time  plaintiff  heard  the  cars  in 
motion,  he  had  only  time  to  go  between  the  cars,  and  had 
placed  his  left  hand  upon  the  iron  crank,  and  his  right  hand 
upon  the  pin,  for  the  purpose  of  placing  it  in  the  proper 
position,  and  had  not  bad  time  to  place  the  pin  in  proper 
position,  or  to  couple  the  said  cars.  That  the  defendants, 
by  their  joint  and  concurrent  negligence,  and  by  their  joint 
and  concurrent  carelessness,  recklessness,  wantonness,  negli- 
gence, and  willfulness,  backed  the  said  engine,  to  which  was 
attached  the  said  freight  cars,  without  any  signal  or  warning 
from  this  plaintiff,  and  without  giving  this  plaintiff  time  to 
effect  the  coupling  of  the  said  cars,  and  without  giving  this 
plaintiff  any  notice  or  warning  whatsoever  that  the  said  en- 
gine and  cars  were  to  be  moved. 

''(7)  That,  in  consequence  of  the  said  injury,  it  was  neces- 
sary to  amputate  plaintiff's  right  arm  just  below  the  elbow, 
and  in  consequence  of  the  said  injury  and  amputation  plain- 
tiff has  suffered  great  mental  anguish  and  pain,  and  has  been 
deprived  of  the  use  of  his  strong  right  arm  for  the  support  of 
himself  and  family,  all  to  his  damage  $15,000." 

The  exceptions  are  as  follows,  as  relating  to  the  demurrer: 

''(i)  The  error  of  the  presiding  judge  in  overruling  the  de- 
murrer to  the  complaint  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
''(2)  Error  of  the  presiding  judge  in  not  sustaining  the  first 
ground  of  demurrer  to  the  complaint,  which  was  as  follows: 
'The  complaint  does  not  show  negligence  on  the  part  of  the 
defendants,  or  either  of  them.* 

''(3)  Error  of  the  presiding  judge  in  not  sustaining  the  sec- 
ond ground  of  demurrer  to  the  complaint,  which  was  as  fol- 
lows: 'The  complaint  shows  contributory  negligence  on  the 
part  of  plaintiff.' 

''(4)  Error  of  the  presiding  judge  in  not  sustaining  the 
third  ground  of  demurrer  to  the  complaint,  which  was  as  fol- 
lows: 'So  far  as  the  allegation  of  negligence  in  regard  to  the 
absence  of  the  cotter  pin  (defective  machinery  appliances) 
is  concerned,  the  complaint  does  not  show  that  the  injury 
complained  of  resulted  therefrom  as  a  proximate  cause 
thereof. ' 

"(5)  Error  of  the  presiding  judge  in  not  sustaining  the 
fourth  ground  of  demurrer  to  th^  complaint,  which  was  as 
follows:  'So  far  as  the  allegation  of  negligence  in  regard 
to  the  backing  bi  the  engine  without  signal,  warning,  or 
notice  is  concerned,  the  complaint  shows  that  this  was  the 
act  of  the  engineer  or  conductor,  or  both.  It  was  therefore 
the  negligence  (if  any  at  all)  of  the  servant  or  servants  of  the 
railway  company,  for  which  the  railway  company,  in  a  proper 
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action,  may  be  held  responsible.  This  action,  however,  is 
based  apon  an  allegation  of  joint  and  concurrent  tort  on  the 
part  of  master  and  servant.  To  constitute  such  a  tort,  it 
mast  appear  that  the  master  and  servant  each  had  a  direct 
share  therein;  that  they  each  actually  participated  therein. 
The  imputed  liability  of  the  master  for  the  wrong  of  the 
servant,  in  which  the  master  has  not  participated,  and  which 
be  neither  authorized  nor  ratified,  does  not,  in  connection 
with  the  personal  liability  of  the  servant  for  the  wrong,  pre- 
sent a  case  of  joint  and  concurrent  tort/ 

*'(6)  Error  of  the  presiding  judge  in  not  sustaining  the  fifth 
ground  of  demurrer  to  the  complaint,  which  was  as  follows: 
'The  complaint  alleges  an  act  of  negligence  on  the  part  of  the 
master  (failure  to  provide  suitable  appliances),  and  an  act  of 
negligence  on  the  part  of  the  servant  or  servants  (backing 
the  engine  without  notice,  signal,  or  warning).  It  does  not 
charge  any  participation  by  either  in  the  negligence  of  the 
other,  and  therefore  does  not  present  a  case  of  joint  and  con- 
current tort. ' 

''(;)  Error  of  the  presiding  judge  in  not  sustaining  the 
sixth  ground  of  demurrer  to  the  complaint,  which  was  as 
follows:  'The  principles  contended  for  in  specification  4  are 
particularly  applicable  to  the  charge  of  joint  willful  tort.  The 
master  cannot  be  held  liable  jointly  with  the  servant  for  the 
willful  tort  of  the  servant  unless  the  master  authorized  or 
ratified  it.' 

'^(8)  Error  of  the  presiding  judge  in  not  sustaining  the 
seventh  ground  of  demurrer  to  the  complaint,  which  was  as 
follows:  'The  complaint  alleges  that  the  acts  of  the  defend- 
ants complained  of  were  both  negligent  and  willful.  This  is 
an  impossibility.  Negligence  and  willfulness  are  the  oppo- 
sites  of  each  other.'  " 

i)  This  exception  is  too  general.    It  is  therefore  overruled. 

(2)  It  seems  to  us  that  the  allegations  of  the  complaint  di- 
rectly charge  negligence  to  the  defendants,  both  jointly  and 
severally.  It  alleges  directly  that  the  master  erred  in  keep- 
ing the  plaintiff  supplied  with  proper  machinery,  and  in 
keeping  such  machinery  in  proper  repair.  The  conductor 
was  acting  directly  for  the  master  when  he  failed  to  notice 
the  want  of  any  signal  from  the  servant  before  ordering  its 
train  to  move  back.     This  exception  is  overruled. 

(3)  No  doubt,  the  exception  relies  at  this  point  upon  the 
failure  in  the  plaintiff  to  carry  out  the  rule  of  defendant  which 
forbids  the  servant  from  going  between  the  cars  to  couple 
cars.  But  the  allegations  of  the  complaint  cure  this  apparent 
di£Bculty,  when  the  presence  and  directions  of  the  conductor 
as  vice  principal  are  remembered.  This  exception  is  over- 
ruled. 

(4)  A  little  reflection  will  show  that  this  exception  cannot 
be  sustained.  The  complaint  in  paragraph  6  is  careful  so  to 
link  the  causes  of  the  injury  that  the  absence  of  the  cotter 
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pin  from  its  proper  place  is  not  made  the  causa  caasans  of 
his  injuries.  It  was  a  matter  for  the  jury  to  determine 
whether  any  or  all  of  the  acts  of  the  defendants,  viewed 
jointly  or  separately,  was  the  proximate  cause  of  plaintiff's 
injuries.  The  quotations  of  authorities  may  include  Pickens 
V.  S.  C.  &  G,  R.  R.,  S4  S.  C.  498,  32  S.  E.  567;  Marsh  v. 
Western  Union  Tel.  Co.,  65  S.  C.  430,  43  S.  E.  953. 

The  fifth,  sixth,  and  seventh  exceptions  are  conclusively 
answered  by  the  recent  decisions  of  Schumpert  v.  R.  R.,  65 
S.  C.  332,  43  S.  E.  813;  Gardner  v.  Southern  Ry.  Co.,  65 
S.  C.  34i»  43  S.  E.  816.  The  appellant,  in  his  argument, 
says:  ''They  appear  to  be  concluded,  so  far  as  this  court  is 
concerned.  *  *  *  We  do  not  waive  them. "  It  declines  to 
argue  these  exceptions,  and  we  think  very  properly  so.  These 
exceptions  are  overruled. 

(8)  The  appellant  concedes  that  this  exception  is  concluded 
by  the  case  of  Schumpert  v.  R.  Co.,  supra,  and  formally 
abandons  the  same.  Hence  we  sustain  the  circuit  judge  in 
overruling  the  demurrer. 

2.  The  single  exception  as  to  alleged  error  of  the  circuit 
judge  in  sustaining  plaintiff's  objection  to  the  question  asked 
plaintiff  by  defendant  is  in  these  words:  ''(9)  Error  of  the 
presiding  judge  in  sustaining  plaintiff's  objection  to  the  fol- 
lowing question  asked  the  plaintiff  by  defendants'  counsel: 
'Don't  you  know  that,  if  you  had  reported  that  [fact  that  the 
pin  was  out  of  order]  to  the  conductor,  this  accident  would 
not  have  occurred?'  ^  The  question  was  competent  and  rele- 
vant. It  was  plaintiff's  duty,  under  rule  12,  to  report  said 
defect,  and  his  knowledge  of  the  rule  and  its  purpose  had  ma- 
terial bearing  upon  defendants'  plea  of  contributory  negli- 
gence." This  exception  cannot  be  sustained.  Appellant  did 
not  argue  it.  It  was  purely  asking  for  an  opinion.  How  did 
witness  know  what  effect  such  a  report  by  him  to  the  con- 
ductor would  produce.^    It  is  overruled. 

3.  We  will  next  consider  the  group  of  exceptions  relating 
to  the  nonsuit  that  was  refused. 

"(10)  Error  of  presiding  judge  in  overruling  the  first  ground 
of  defendant's  motion  for  a  nonsuit,  as  follows:  'The  al- 
leged negligence  in  regard  to  the  absence  of  the  cotter  pin 
(defective  machinery  appliances)  is  not  shown,  but  any  tes- 
timony tending  to  establish  that  fact,  to  have  been  a  proxi- 
mate cause  of  the  injury  complained  of.' 

"(11)  Error  of  the  presiding  judge  in  overruling  the  second 
ground  of  defendant's  motion  for  a  nonsuit,  as  follows: 
^The  testimony  shows  that  the  proximate  cause  of  the  injury 
was  the  plaintiff's  voluntary  and  unnecessary  exposure  of 
his  person  to  the  moving  cars.' 

"(12)  Error  of  the  presiding  judge  in  overruling  the  third 
ground  of  defendant's  motion  for  nonsuit,  as  follows :«  'The 
complaint  alleges  the  plaintiff's  injuries  were  caused  by  the 
joint  and  concurrent  tort  of  the  defendants.     The  evidence 
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does  not  tend  to  sustain  this  alleRaticn.  On  the  coctiaiy,  if 
It  tesds  to  show  an>  actionable  Degligence,  it  is  the  negli- 
gence of  either  the  engineer  or  conductor,  for  which,  in  a 
proper  action,  the  defendant  company  may  be  held  liable, 
but  which  does  not  make  oat  a  case  of  joint  and  concurrent 
tort.' 

''(13)  Error  of  the  presiding  judge  in  overruling  the  fourth 
ground  of  the  defendants*  motion  for  a  nonsuit,  as  follows: 
'The  plaintifi  having  alleged  a  joint  and  concurrent  tort  of  all 
the  defendants,  the  defendant  Southern  Railway  Company 
has  been  deprived  of  the  privilege  of  removing  this  cause  to 
the  United  States  court.  He  should  be  required  to  prove 
the  facts  alleged.  To  allow  him  to  proceed  in  the  state 
court  without  some  evidence  of  this  fact  would  derive  the 
defendant  of  a  substantial  right  guarantied  by  the  Constitu- 
tion of  the  United  States.* 

''(14)  Error  of  the  presiding  judge  in  overruling  the  fifth 
ground  of  defendants*  motion  for  a  nonsuit,  as  follows:  'To 
allow  the  plaintifi,  after  alleging  a  joint  and  concurrent  tort 
by  the  railway  company  and  its  servants,  to  recover^  without 
evidence  of  such  joint  and  concurrent  tort,  but  simply  on 
evidence  of  a  negligent  act  of  the  servant,  in  which  the  mas- 
ter did  not  participate,  and  which  he  neither  authorized  nor 
ratified,  would  deprive  the  defendant  railway  company  of  its 
property  without  due  process  of  law,  contrary  to  amendment 
14,  Constitution  of  the  United  States,  for  this  reason:  It 
would  deprive  said  company  of  the  right  of  reimbursement 
from  the  defaulting  servant,  which  would  otherwise  exist ' 

''(15)  Error  of  the  presiding  judge  in  overruling  the  sixth 
gronud  of  defendants*  motion  for  a  nonsuit,  as  follows:  'The 
defendant  company  is  not  liable  in  punitive  damages  for  a 
willful  tort  of  one  of  its  servants.  To  hold  otherwise  would 
deprive  said  company  of  its  property  without  due  process  of 
law,  contrary  to  the  Constitution  of  South  Carolina,  and  ar- 
ticle 14  of  the  amendments  to  the  Constitution  of  the  United 
States.' 

''(16)  Error  of  the  presiding  judge  in  overruling  the 
seventh  ground  of  defendants*  motion  for  a  nonsuit,  as  follows: 
'Even  if  the  evidence  tends  to  show  an  act  of  negligence 
on  the  part  of  the  master  (defective  appliance),  and  an  act  of 
negligence  on  the  part  of  the  servant  or  servants  (backing 
the  train  without  notice,  etc.),  it  does  not  tend  to  show  any 
participation  by. either  in  the  act  of  the  other,  and  therefore 
does  not  present  a  case  of  joint  and  concurrent  tort.* 

''(17)  Error  of  the  presiding  judge  in  overruling  the  eighth 
ground  of  the  defendants*  motion  for  a  nonsuit,  as  follows: 
*Tbe  testimony  does  not  tend  to  show  any  negligence,  as 
alleged,  on  the  part  of  the  engineer;  and  even  if  it  shows  neg- 
ligence, as  alleged,  on  the  part  of  the  company,  the  action 
being  based  upon  an  alleged  joint  concurrent  tort  of  the  de- 
fendants, it  must  for  this  reason  fail.* 
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'Ki8)  Error  of  the  presiding  judge  in  overruling  the  ninth 
ground  of  the  defendants'  motion  for  a  nonsuit,  as  follows: 
'Tne  testimony  does  not  tend  to  show  any  negligence  on 
the  part  of  the  engineer/ 

''(19)  Error  of  the  presiding  judge  in  overruling  the  tenth 
ground  of  the  defendants'  motion  for  a  nonsuit,  as  follows: 
'The  evidence  shows  that  the  defect  in  the  coupler  was 
known  by  the  plaintiff  before  he  attempted  to  go  in  between 
the  cais.  * 

'^(20)  Error  of  the  presiding  judge  in  holding:  4am  bound 
by  the  decision  of  the  Supreme  Court  of  this  state,  and  I  will 
overrule  the  motion  for  a  nonsuit.'  '\ 

Before  passing  upon  these  exceptions,  it  might  be  well 
to  state  that  the  appellant  considers  that  the  exceptions 
numbered  12,  13,  14,  16,  and  17.  including,  as  they  do,  the 
question,  in  various  phases,  of  the  joint  liability  of  master 
and  servant  for  the  single  tort^  of  the  servant,  are,  or  seem 
to  be,  concluded,  so  far  as  this  court  is  concerned,  by  the 
recent  decisions  of  Schumpert  v.  Railway  Co.,  supra,  and 
Gardner  v.  Railway  Co.,  supra.  The  appellant  does  not 
waive  them,  but  has  declined  to  argue  them.  This  is  a  wise 
step  on  its  part,  for  we  hold  that  these  decisions,  so  recently 
made,  are  conclusive  as  to  these  exceptions.  So,  therefore, 
we  overrule  said  exceptions  numbered  12,  13,  14,  16,  and  17. 
We  will  now  examine  the  remaining  exceptions,  under  the 
head  of  nonsuit: 

(10)  We  have  already  held  that,  under  the  allegations  of 
the  complaint,  the  absence  of  the  cotter  pin  was  not  alone, 
of  itself,  the  proximate  cause  of  plaintiff's  injuries.  It  was 
to  be  taken  by  the  jury,  under  the  testimony  here  offered 
by  the  plaintiff,  as  one  of  the  elements  of  the  proximate  cause 
of  such  injuries.  There  was  testimony  offered  by  the  plain- 
tiff in  this  matter.  Hence  the  circuit  judge  was  precluded, 
under  many  decisions  of  this  court  on  the  subject  of  non- 
suits, from  granting  the  nonsuit  as  here  suggested.  Excep- 
tion overruled. 

(11)  We  do  not  regard  that  the  testimony  shows  that  the 
proximate  cause  of  plaintiff's  injuries  was  the  plaintiffs  vol- 
untary and  unnecessary  exposure  of  his  person  to  the  moving 
cars.  We  distinctly  remember  that  the  testimony  tended 
to  show  that  there  were  co-operating  causes  for  these  inju- 
ries. It  was  shown,  or,  rather,  there  was  testimony  offered 
tending  to  show,  that  the  conductor  ordered  this  servant,  (the 
plaintiff)  to  couple  those  cars;  that  such  conductor,  in  this 
matter,  represented  the  master;  that  the  servant  called  to 
such  conductor  to  hold  fast  the  tram  until  he  signaled;  that 
this  servant  did  not  signal  the  conductor  to  move  the  train; 
that  it  was  under  these  circumstances  that  the  train  was 
moved  so  that  the  two  cars  bumped  against  each  other,  thus 
causing  his  injuries;  that,  when  the  cotter  pin  was  out  of  its 
place,  it  would   be  necessary  for  a  servant  to  go  between 
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the  cars  to  arrange  it ;  that  it  was  necessary  to  go  between 
the  cars  to  open  the  instrument  by  which  the  coupling  was 
to  be  made.     This  exception  is  overruled. 

(is)  We  think  the  decisions  of  the  state  hold  an  opposing 
▼lew.  It  has  been  held  in  this  state  that  the  master  is  liable 
for  the  willful  torts  of  its  servants,  without  the  master  au- 
thorizing or  ratifying  such  torts.  It  ought  to  exist  when  these 
torts  occur  while  such  servants  are  carrying  out  the  directions 
or  plans  of  the  master.  Cobb  v.  R.  Co.,  37  S.  C.  194, 15  S.  E. 
878;  Skipper  v.  Clifton  Manufacturing  Co.,  58  S.  C.  143, 
36  S.  E.  509.  And  there  are  other  cases  to  the  same  effect. 
This  exception  is  overruled. 

(18)  It  must  be  remembered  that  the  complaint  charged  a 
ioint  and  several  tort.  There  was  testimony  as  to  what  the 
engineer  did.  He  certainly  moved  the  engine.  Being  tes- 
timony in  the  case  connecting  the  engineer  with  the  wrong 
alleged  by  the  plaintiff,  it  was  not  the  circuit  judge's  duty  to 
pass  upon  the  sufiBciency  of  such  testimony.  This  exception 
is  overruled. 

(19)  Suppose  the  plaintiff  saw  that  the  cotter  pin  was  out 
of  its  place;  the  circuit  judge  was  bound  by  the  case  of 
Youngblood  v.  R.  Co.,  60  S.  C,  at  page  22,  38  S.  E.  236,  85 
Am.  St.  Rep.  824,  where  it  is  said:  ''Furthermore,  the  only 
fact  upon  which  the  defendant  relied  to  show  that  the  plain- 
tiff did  not  act  with  due  care  was  that  he  voluntarily  operated 
the  appliances  after  the  knowledge  of  their  unsafe  condition, 
and,  as  we  have  stated,  this  could  not  defeat  his  action." 
Besides,  it  is  provided  in  the  Constitution  of  1895:  ''Knowl- 
edge by  any  employee  injured  of  the  defective  or  unsafe  char- 
acter or  condition  of  any  machinery,  ways  or  appliances,  shall 
be  DO  defense  to  an  action  for  injury  caused  thereby."  Sec- 
tion 15,  art  9.  Besides,  a  railroad  employee  may  recover  for 
injuries  caused  by  the  carelessness  of  a  fellow  servant  directing 
him.  Bussey  v.  R.  Co.,  52  S.  C.  438,  30  S.  E.  477;  Wilson 
V.  Ry.  Co.,  51  S.  C.  79,  28  S.  E.  91;  Bodie  v.  R.  Co.,  61  S. 
C.  468,  39  S.  E.  715.     This  exception  is  overruled. 

(20)  The  circuit  judge  was  quite  correct  in  declaring  that 
he  was  bound  by  the  decision  o(  the  Supreme  Court.  Being 
the  court  of  last  resort  in  this  state,  as  is  the  Supreme  Court, 
its  decisions  govern  the  members  of  that  court,  and  all  other 
persons  in  authority,  as  well  as  other  people.  This  exception 
is  overruled. 

We  have  thus  passed  upon  all  the  phases  of  nonsuit  as 
here  presented.  We  sustain  the  circuit  judge  in  refusing  such 
motion. 

4.  We  will  next  consider  the  group  of  exceptions  relating 
to  the  alleged  errors  of  the  circuit  judge  in  his  charge  to  the 
jary: 

"(21)  Error  of  the. presiding  judge  in  charging  the  juiy  as 
follows:  'The  law  requires  them  [railroads]  to  keep  suitable 
appliances  for  running  such  trains,  and  to  keep  them  in  good 
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condition.     I  charge  you  that  any  railroad  engaged   in  ran- 
ning  trains  from  state  to  state,  under  the  law,  they  are    re- 
quired to  have  automatic  coupling;  and  I  charge  you,  further, 
that  they  are  required  to  keep  these  appliances  in  good  order 
— that  is,  in  safe  and  suitable  order.'    The  error  consisting: 
in  this:    First.  The  duty  of  a  master  to  a  servant  is  to  ex- 
ercise ordinary  care  in  keeping  machinery  and  appliances  in 
order.     The  charge  of  the  judge  imposes  this  duty  absolutely 
upon  the  railway  company,  practically  making  it  a  guarantor 
of  the  safe  and  suitable  condition  of  the  coupling  apparatus. 
Second.  The  car  upon  which  the  defective  coupler  was,  is 
shown  by  the  testimony  to  have  been  an  empty  car  on  the 
side  track,  not  used  to  move  interstate  commerce.     The  act 
of  Congress,  therefore,  did  not  apply  to  it.     (This  subdivision 
is  an  amendment  to  the  exceptions,  and  was  allowed  by  re- 
spondent upon  condition  that  it  be  accompanied  with  the 
statement  that  the  point  was  not  raised  before  the  circuit 
judge  that  the  act  of  Congress  did  not  apply  to  the  cars  on 
sidetrack.) 

''(22)  Error  of  the  presiding  judge  in  charging  the  jury  as 
follows  (the  same  being  No.  i  of  the  plaintiff's  request) : 
'By  an  act  of  Congress  it  is  provided  [Act  March  2,  1893, 
c.  196,  §  I,  27  Stat.  531  (U.  S.  Comp.  St.  1901,  p.  3174)] 
that  ''on  and  after  the  first  day  of  January,  1898,  it  shall  be 
unlawful  for  any  common  carrier  engaged  in  interstate  com- 
merce to  haul,  or  to  permit  to  be  hauled  or  used,  on  its  line 
any  car  used  in  moving  interstate  tra£5c,  not  equipped  with 
couplers  coupling  automatically  by  impact,  and  which  can 
be  uncoupled  without  the  necessity  of  men  going  between  the 
ends  of  the  cars. "  I  charge  that  if  you  believe  the  defend- 
ant railway  company  was  a  common  carrier  engaged  in  inter- 
state commerce,  and  was  using  for  the  purpose  of  moving 
interstate  trafific  the  cars  mentioned  in  the  complaint  as  caus- 
ing the  plaintiff's  injury,  and  that  said  cars  were  not  equipped 
with  couplers  coupling  automatically  by  impact,  so  as  to  ob- 
viate the  necessity  of  plaintiff  going  between  them  to  effect 
the  coupling,  such  failure  to  provide  such  automatic  couplers 
was  negligence  on  the  part  of  the  railway  company,  which 
negligence  continued  up  to  the  very  moment  of  the  collision, 
if  you  believe  there  was  such  a  collision,  and  injury  in  conse- 
quence thereof;  and,  if  you  believe  that  such  negligence  was 
the  proximate  cause  of  such  injury,  your  verdict  should  be 
for  the  plaintiff.  The  rule  of  the  defendant  company  forbid- 
ding employees  going  between  cars  for  the  purpose  of  coup- 
ling or  uncoupling  them  may  be  waived  by  it.  I  charge 
you  that  the  conductor  is  the  representative  of  the  railway 
company,  and,  if  said  company  fails  to  furnish  appliances 
to  brakemen  by  means  of  which  they  may  effect  said  coup- 
ling without  going  between  the  cars,  or  furnish  them  appli- 
ances which  make  it  necessary  for  them  to  go  between  the 
cars  to  perform  the  work  required  of  them,  and  without   ob- 
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jection,  then  it  is  for  yoa  to  say  whether  or  not  such  conduct 
on  the  part  of  the  railway  company  amounts  to  a  waiver  of 
the  said  rule;  and,  if  you  do  find  that  it  amounts  to  waiver* 
then  I  charge  you  that  in  such  a  case  the  railway  company 
cannot  invoke  the  said  rule  in  its  behalf.'  The  errors  con* 
sisting  in :  (a)  The  act  ol  Congress  applies  only  when  the 
railway  company  fails  to  use  cars  equipped  with  automatic 
couplers.  It  does  not  apply  where  the  railway  company  has 
equipped  its  cars  with  such  couplers,  one  of  which  is  tempo- 
tarily  out  of  repair.  The  complaint  alleges,  and  the  plain- 
tifi's  evidence  shows,  that  the  cars  were  equipped  with  auto- 
matic couplers,  but  that  one  of  them  was  temporarily  out  of 
repair;  that  it  could  have  been  repaired  in  two  minutes. 
The  question,  therefore,  was  whether  the  railway  company 
bad  violated  its  duty  to  exercise  ordinary  care  in  keeping  the 
coupler  in  repair,  and  not  whether  it  had  complied  with  the 
act  of  Congress.  The  latter  had  no  application  to  the  case, 
(b)  It  was  error  to  charge  that  the  failure  to  provide  auto- 
matic couplers  was  negligence,  which,  continued  up  to  the 
very  moment  of  the  collision,  for  the  reason  that  rule  I2 
made  it  the  duty  of  the  plaintifi  to  examine  the  coupler,  and, 
if  defective,  report  such  fact  immediately.  The  plaintiff  ad- 
mitted that  he  knew  it  was  defective  before  he  attempted 
to  make  the  coupling,  (c)  The  act  of  Congress  requires  that 
the  cars  be  equipped  with  couplers  coupling  automatically 
by  impact,  and  which  can  be  uncoupled  without  the  necessity 
of  men  going  between  the  ends  of  the  cars.  It  does  not  re- 
quire that  they  be  so  arranged  as  to  obviate  the  necessity  of 
men  going  between  the  ends  of  the  cars  for  the  purpose  of 
adjusting  the  knuckles  for  a  coupling.  The  charge  of  the 
judge  stamped  it  as  negligence  if  the  plaintiff,  in  order  to 
make  a  coupling  or  to  adjust  the  knuckles,  had  to  go  between 
the  ends  of  the  cars. 

''(23)  Error  of  the  presiding  judge  in  charging  the  jury  as 
follows  (the  same  being  No.  2  of  the  plaintiff's  requests):  'I 
charge  you  that  it  was  the  duty  of  the  railway  company  in 
this  case  to  furnish  the  plaintiff  with  safe  and  suitable  ap- 
pliances with  which  to  perform  the  work  required  of  him, 
and  also  see  that  the  same  were  kept  in  proper  repair,  and 
if  this  duty  was  negligently  performed,  and  the  plaintiff  sus- 
tained any  injury  thereby,  the  railway  company  is  responsi- 
ble in  damages.  I  charge  you  that,  provided  the  negligence 
of  the  railway  company  was  the  direct  and  proximate  cause 
of  the  injury,  and  the  plaintiff  did  not  contribute  to  the  direct 
and  proximate  cause  of  the  injury.'  The  error  consisting 
in  this:  The  duty  of  a  master  to  a  servant  is  to  exercise  ordi- 
nary care  in  keeping  machinery  and  appliances  in  repair. 
The  charge  imposes  this  duty  absolutely  upon  the  railway 
company,  practically  making  it  a  guarantor  of  the  safe  and 
suitable  condition  of  the  coupling  apparatus. 

"(24)  Error  of  the  presiding  judge  in  charging  the  jury  as 
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{ollows  (the  same  being  No.  3  of  plaintiff's  requests):  'I 
charge  you  that  the  risk  which  a  railway  employee  assumes 
when  he  enters  the  employ  of  a  railway  company  does  not 
extend  to  such  risks  as  he  is  exposed  to  by  reason  of  defective 
machinery  or  appliances.'  The  error  consisting  in  this:  An 
employee  assumes  all  risks  except  those  which  flow  from  the 
master's  negligence  in  his  duty  in  furnishing  safe  machinery, 
and  in  keeping  the  same  in  repair.  The  charge  was  erro- 
neous in  not  so  stating. 

"  (25)  Error  of  the  presiding  judge  in  charging  the  jury 
as  follows  (the  same  being  No.  6  of  plaintiff's  requests):  'I 
charge  you  that  contributory  negligence  on  the  part  of  the 
servant,  by  using  appliances  obviously  defective,  furnished 
by  a  railway  company,  is  no  longer  of  force  in  South  Caro- 
lina, under  the  Constitution  of  1895.'  The  error  consisting 
in  this:  The  defendant  contended  that,  under  rule  12,  it  was 
the  duty  of  the  plaintiff  to  examine  the  coupler  before  at- 
tempting to  effect  the  coupling,  and  to  report  any  defect 
therein  immediately.*    The  charge  eliminated  this  defense. 

''(26)  Error  of  the  presiding  judge  in  charging  the  jury  as 
follows  (the  same  being  No.  7  of  plaintiff's  requests):  'The 
fact  that  the  servant's  work  is  done  in  the  presence  and  under 
the  immediate  direction  of  the  master's  foreman,  or  the  con- 
ductor in  this  case,  is  equivalent  to  the  assurance  by  the  mas- 
ter that  the  servant  may  safely  proceed  to  do  the  work 
required  of  him,  and  he  is  therefore  not  bound  in  such  a  case 
to  search  for  danger.  He  may  rely  for  his  safety  upon  the 
conduct  of  the  conductor.'  The  error  consisting  in  this: 
(a)  It  is  a  charge  upon  the  facts,  in  violation  of  Const,  art.  5, 
§  26.  (b)  It  erroneously  assumes  that  it  was  the  conductor's 
duty  to  inspect  the  coupling,  (c)  It  excludes  from  the  jury 
inquiry  as  to  the  manner  in  which  the  plaintiff  may  have 
done  the  work,  (d)  Under  rule  12,  it  was  plaintiff's  duty  to 
examine  the  coupler  and  report  defects  immediately,  (e)  It 
relieves  the  plaintiff  from  the  obligation  to  exercise  ordinary 
care  in  avoiding  danger,  (f)  It  erroneously  declares  that,  no 
matter  what  the  conditions  are — whether  known  to  the  con- 
ductor or  not — the  plaintiff  may  blindly  go  ahead  and  do 
what  he  is  told  to  do.  (g)  It  states  an  erroneous  principle 
of  law.  (h)  It  destroys  the  defense  of  contributory  negli- 
gence and  of  sole  negligence  of  the  plaintiff. 

''(27)  Error  of  the  presiding  jadge  in  charging  the  jury  as 
follows  (the  same  being  No.  8  of  the  plaintiff's  requests):  'I 
charge  you  that  a  rule  forbidding  railway  employees  going 
between  railway  cars  in  motion,  for  the  purpose  of  coupling 
or  uncoupling  them,  or  where  attached  to  an  engine,  within 
itself,  is  a  reasonable  requirement;  but  such  rule  must  be 
taken  with  the  qualification  that  the  company  will  provide 
other  means  for  performing  the  necessary  service,  and,  if  it 
fails  to  do  this,  the  rule  is  no  protection  to  the  company 
against  liability  for  damages  for  injury  sustained  in  doing 
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the  work  required  to  be  done,  and  in  the  performance  of  which 
said  rale  is  violated.'  The  error  consisting  in  this:  The  rule 
prohibits  the  brakemen  from  going  between  the  cars  while 
coupling  or  uncoupling  them,  either  (i)  while  the  cars  are  in 
motion;  or  (2)  while  an  engine  is  attached  to  them.  The 
charge  declares  that  when  the  brakeman  is  injured  while 
violating  this  rule,  in  either  particular,  the  company  cannot 
invoke  the  rule  in  its  defense  unless  it  has  provided  other 
means  foir  the  service,  which  renders  it  unnecessary  for  the 
brakeman  to  go  between  the  cars.  In  this,  error  is  assigned. 
As  applied  to  (i),  it  means  either  that  the  company  must 
stop  the  cars,  or  that  it  must  provide  means  for  the  brake- 
men  to  make  the  coupling  without  going  between  the  cars 
while  they  are  in  motion.  If  the  former,  the  means  were  at 
hand.  All  that  was  necessary  was  a  word  from  the  brake- 
man.  If  the  latter,  it  presents  the  anomaly  of  requiring  the 
company  to  furnish  the  means  of  performing  the  service  in  a 
way  prohibited  by  it.  As  applied  to  (2),  the  same  objections 
apply  mutatis  mutandis.  The  charge  is  erroneous  for  an- 
other reason:  The  plaintiff  had  stipulated  in  form  607  that 
he  wonld  not  violate  this  rule,  and  would  not  obey  any  or- 
der to  that  effect.  And  for  the  further  reason :  The  conditions 
which  made  it  apparently  necessary  for  the  plaintiff  to  vio- 
late the  rule  may  have  been  brought  about  by  the  negligence 
of  a  fellow  servant  of  the  plaintiff. 

'^(28)  Error  of  the  presiding  judge  in  charging  the  jury  as 
follows  (the  same  being  No.  11  of  the  plaintiff's  requests): 
*I  charge  you  that  the  rule  of  the  railway  company  with  ref- 
erence to  coupling  or  uncoupling  cars  with  a  pin  and  stick 
while  the  cars  are  attached  to  an  engine  or  in  motion  has  no 
application  to  a  case  where  the  master  fails  to  furnish  to  the 
servant  a  pin  and  stick  sufficient  to  effect  the  said  coupling.' 
The  error  consisting  in  this:  It  should  have  been  left  to  the 
jury  to  say  whether  or  not  the  plaintiff  had  obligated  him- 
self, nnder  rule  10  and  form  607,  to  supply  himself  with  a 
stick,  even  if  it  was  not  the  duty  of  the  court  to  so  construe 
the  rale  and  form,  which  defendant  claims. 

''(29)  Error  of  the  presiding  judge  in  charging  the  jury  as 
follows  (the  same  being  No.  14  of  the  plaintiff's  requests): 
'If  the  jury  find  that  the  rule  forbidding  the  going  between 
the  cars  in  motion  or  when  attached  to  an  engine,  and  for 
bidding  the  setting  of  pins  and  links  except  with  a  stick, 
was  adopted  by  defendant  railway  company  when  a  method 
of  coupling  cars  prevailed  by  the  use  of  a  pin  and  link,  and 
if  the  jury  find  that  the  said  method  of  coupling  cars  has  been 
superseded  by  a  method  whereby  no  pins  need  be  set,  or  pins 
and  links  need  be  used,  then  it  is  for  the  jury  to  say  whether 
or  not  said  rule  was  at  the  time  of  the  injury  complained  of 
10  force,  and  whether  or  not  plaintiff  was  then  bound  by  the 
same.'  The  error  consisting  in  this:  No  matter  what  system 
may  have  been  adopted,  the  danger  of  going  between  the 
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cars  while  making  a  coupling  was  great,  and  the  company 
bad  the  right  to  provide  by  rale  and  contract  against  it. 
Tbe  cbarge  makes  this  right  depend  npon  the  continuance 
of  tbe  link' and  pin  method  of  coupling. 

^'(30)  Error  of  the  presiding  judge  in  charging  the  jury  as 
follows   (the  same  being  No.    21  of  the  plaintifi's  requests 
to  charge):   'Notwithstanding    plaintiff  has  alleged    in    bis 
complaint  joint  and  concurrent  negligence  on  the  part  of  all 
the  defendants,  I  charge  you  that  if  the  proof  fails  to  show 
such  joint  and  concurrent  negligence  on  the  part  of  all  the 
defendants,  yet  shows  negligence  on  the  part  of  one  or  more 
of  the  defendants,  which  negligence  resulted  in  injury    to 
plaintiff,  as  the  sole  and  proximate  cause  thereof,  then  you 
may  find  a  verdict  against  such  defendant  or  defendants   as 
the  proof  shows  was  guilty  of  such  negligence.'    The  error 
consisting  in  this:    (a;  By  the  simple  allegation  of  joint  and 
concurrent  tort,  the  defendant  Southern  Railway  Company, 
a  foreign  corporation,  has  been  deprived  of  the  right  to  re- 
move the  cause  to    the  federal  court.     The  plaintiff  should 
prove  the  allegations  of  his  complaint.     To  allow  a  recovery 
against  one  only  of  several  alleged  tort  feasors  put  it  in  the 
power  of  the  jury  to  do  as  they  did — find  against  the  railway 
company,  and  in  favor  of  the  servants  whose  negligence  is 
alleged  to  have  caused  the   injury.     The  defendant  railway 
company  is  thus  deprived  of  a  substantial  right — that  of  re- 
moval— guarantied  by  the  Constitution  and  laws  of  the  United 
States,     (b)  A  plaintiff  has  no  right  to  come  into  court  upon 
one  alleged  cause  of  action — for  instance,  a  joint  and  concur- 
rent tort — and  recover  upon  proof  of  a  several  tort. 

"(31)  Error  of  the  presiding  judge  in  refusing  the  defend- 
ants' first  request  to  cbarge,  as  follows:  'The  plaintiff  hav- 
ing alleged  a  joint  and  concurrent  tort  of  the  defendants,  tbe 
defendant  Southern  Railway  Company,  a  foreign  corporation, 
has  been  deprived  of  the  right,  where  the  tort  was  not  joint 
and  concurrent,  to  remove  this  cause  to  the  United  States 
court.  To  sustain  this  action,  the  plaintiff  must  therefore 
prove  that  the  acts  complained  of  were  the  joint  and  con- 
current negligence  and  tort  of  the  railway  company  and  at 
least  one  of  the  other  defendants.'  Said  request  contained 
a  correct  principle  of  law  applicable  to  the  case. 

''(32)  Error  of  the  presiding  judge  in  modifying  the  defend- 
ants' second  request  to  charge,  which  was  as  follows:  'The 
negligence  of  a  servant,  for  which,  and  on  which  account 
only,  the  master  is  liable,  is  not  the  joint  and  concurrent 
negligence  of  the  master  and  servant.'  The  modification  was 
as  follows:  'I  cbarge  you  that,  with  this  modification:  Un- 
less the  servant  represents  the  master  so  that  his  acts  will 
bind  him,  and  that  you  find  that  the  servants  of  the  company 
were  negligent'  The  error  consisted  in  this:  The  request 
contained  a  correct  principle  of  law  applicable  to  tbe  case. 
The  modification  emasculatd  the  request.     It  was  error  to 
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bold  that  where  the  servant  represents  the  master,  so  that 
his  acts  will  bind  him,  the  negligence  of  the  servant  makes 
out  a  case  of  joint  and  concurrent  negligence  on  the  part  of 
both  master  and  servant. 

'^(33)  Error  of  the  presiding  judge  in  refusing  the  defend- 
ants' third  request  to  charge,  which  was  as  follows:  'To  con- 
stitute a  joint  and  concurrent  tort  on  the  part  of  master  and 
servant,  it  must  appear  that  each  had  a  direct  share  in  such 
tort;  that  each  actively  participated  therein.  The  imputed 
liability  of  the  master  for  the  wrong  of  the  servant,  in  which 
the  master  has  not  participated,  and  which  he  neither  au- 
thorized nor  ratified,  does  not,  in  connection  with  the  per- 
sonal liability  of  the  servant  for  the  wrong,  present  a  case  of 
joint  and  concurrent  tort. '  Said  request  contained  a  correct 
principle  of  law  applicable  to  the  case. 

''(34)  Error  of  the  presiding  judge  in  refusing  defendants' 
foarth  request  to  charge,  which  was  as  follows:  'To  allow 
the  plaintiff,  after  alleging  a  joint  and  concurrent  tort  by  a 
foreign  corporation  and  its  servant  or  servants,  to  recover 
damages  without  proof  of  such  joint  and  concurrent  tort, 
would  deprive  such  corporation  of  the  right  of  removal  to  the 
United  States  court — a  right  guarantied  by  the  Constitution 
and  laws  of  the  United  States,  and  which  would  exist  were 
the  tort  several,  and  not  joint  and  concurrent. '    Said  request 
contained  a  correct  principle  of  law  applicable  to  the  case. 
"(3s)  Error  of  the  presiding  judge  in  refusing  the  defend- 
ants' fifth  request  to  charge,  which  was  as  follows:  'To  allow 
the  plaintiff,  after  alleging  a  joint  and  concurrent  tort  by  a 
railway  corporation  and  its  servant  or  servants,  to  recover 
damages  without  proof  of  such  joint  and  concurrent  tort,  but 
dmply  upon  proof  of  a  negligent  act  on  the  part  of  such  serv- 
ant or  servants,  would  deprive  the  railway  company  of  its 
property  without  due  process  of  law,  contrary  to  amendment 
14,  Constitution  of  United  States,  for  this  reason :  It  would 
deprive  said  company  of  the  rights  of  reimbursement  from 
the  defaulting  servant  or  servants,  which  would  exist  were 
the  tort  not  joint  and  concurrent,  but  simply  the    wrong 
of  the  servant  or  servants,  for  which  the  company  may  be  lia- 
ble.'   Such  request    contained  a  correct    principle  of  law 
applicable  to  the  case. 

"(36)  Error  of  the  presiding  judge  in  refusing  the  defend- 
ants' sixth  request  to  charge,  which  was  as  follows:  'Even  if 
the  railway  company  was  negligent  in  the  matter  of  the  alleged 
defective  coupling,  and  the  servant  or  servants  were  negligent 
in  the  matter  of  backing  the  train  without  signal,  etc.,  they 
could  not  be  held  jointly  liable  for  the  combined  results  of 
their  acts,  if  they  acted  independently  in  producing  the  in- 
jory,  and  neither  participated  in  the  several  act  of  the  other.' 
Snch  request  contained  a  correct  principle  of  law  applicable 
to  the  case. 
^^(Z7)  Error  of  the  presiding  judge  in  modifying  thedefend- 
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ants'  sevtatb  reqaest  to  charge.  The  request  was  as  follows: 
'If  the  sole  proximate  cause  of  the  plaintiff's  injury  was  the 
negligence  of  the  engineer,  the  jury  must  find  for  the  defend- 
ant railway  company,  for  an  engineer  or  brakeman  or  flag- 
man upon  the  same  train,  while  employed  in  the  datiea 
usually  pertaining  to  their  respective  positions,  are  fellow 
servants.  A  master  is  not  liable  to  a  servant  for  injuries 
received  in  consequence  of  the  negligence  of  a  fellow  servant.' 
The  modification  was  as  follows:  'I  charge  you  that,  with  this 
modification:  If  the  plaintiff  was  not  performing  the  ordinary 
duties  for  which  he  was  employed,  be  does  not  assume  the 
risk  of  negb'gence  of  fellow  servants.'  The  error  consisting 
in  this:  The  request  contained  a  correct  proposition  of  law 
applicable  to  the  case.  Inasmuch  as  the  evidence  showed 
that  the  ordinary  duties  for  which  the  plaintiff  was  employed 
were  those  of  a  flagman,  and  that  he  was  pro  tempore  per- 
forming, not  those  duties,  but  those  of  a  brakeman,  the  mod- 
ification was  calculated  to  mislead  the  jury.  Although  the 
plaintiff  may  have  been  employed  as  a  flagman,  yet,  if  he  for 
the  day  had  undertaken  the  duties  of  a  brakeman,  the  rule 
of  fellow  servants  would  apply. 

''(38)  Error  of  the  presiding  judge  in  modifying  the  defend- 
ants' eighth  request  to  charge.  The  request  was  as  follows: 
'If  the  railway  company  furnished  the  plaintiff  a  rulebook 
with  the  following  rule:  'Xars  must  not  be  coupled  or  un- 
coupled or  pin  set  by  hand.  For  this  purpose  brakemen  will 
use  sticks,  which  will  be  furnished  them  on  application;  and 
every  brakeman  is  required  to  supply  himself  with  one  of  these 
sticks,  and  see  that  it  is  long  enough  to  prevent  his  going 
between  the  cars  to  couple  or  uncouple  them  or  to  set  pins. 
Any  employee  going  in  between  cars  while  such  cars  are 
coupled  to  the  engine  or  being  so  coupled,  for  the  purpose 
of  coupling  or  uncoupling  cars  or  to  set  pins  or  links,  or  for 
any  other  purpose  while  the  train  or  cars  are  in  motion,  does 
80  at  his  own  risk."  And  if  the  plaintiff  violated  this  rule, 
and  such  violation  was  a  proximate  cause  of  his  injury,  or 
Contributed  thereto,  with  the  negligence  of  the  defendants, 
as  a  proximate  cause  thereof,  he  is  not  entitled  to  any  dam- 
age.' The  modification  was  as  follows:  'I  charge  you  that, 
with  this  modification:  Provided,  the  rule  is  not  contrary  to 
law,  has  not  been  waived  by  the  defendants,  and  the  violation 
of  the  same  was  negligence,  and  the  proximate  cause  of  the 
injury.'  The  error  consists  in  this:  (a)  The  court,  not  the 
jury,  should  have  passed  upon  the  question,  whether  or  not 
the  rule  was  contrary  to  law.  (b)  The  negligence  of  the 
plaintiff  need  not  be  the  proximate  cause  of  the  injury.  It 
will  relieve  the  defendant  if  it  be  a  proximate  cause  contrib- 
uting with  the  negligence  of  the  defendant. 

''(39)  Error  of  the  presiding  judge  in  modifying  the  de- 
fendants' ninth  request  to  charge.  The  request  was  as  fol- 
lows: 'If  the  railway  company  furnished  the  plaintiff  with  a 
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ratebook,  coDtaining  a  rule  warning  biro  tbat  going  between 
cars  in  motion  to  couple  or  nnconple  tbero  was  daogeroua* 
and  violation  of  duty,  and  if  they  do  90  it  will  be  at  their 
own  risk,  and  if  the  plaintiff  violated  this  rule,  and  such  vio- 
lation was  a  proximate  cause  of  his  injury,  or  contributed 
thereto,  with  the  negligence  of  the  defendants,  as  a  proximate 
cause  thereof,  the  plaintiff  is  not  entitled  to  any  damage.' 
The  modification  was  as  follows:  'I  charge  you  that,  with  the 
same    modification  as  above.'    The  error  consisted  in  this: 

(a)  The  court,  not  the  jury,  should  have  passed  upon  the 
qoestioD    whether    or    not  the  rule  was  contrary  to  law, 

(b)  The  negligence  of  the  plaintiff  need  not  be  the  proximate 
cause  of  the  injury.  It  will  relieve  the  defendant  if  it  be  a 
proximate  cause,  contributing  with  the  negligence  of  the  de- 
fendant. 

''(40)  Error  of  the  presiding  judge  in  refusing  the  defend- 
ants' tenth  request  to  charge,  which  was  as  follows:  'If  the 
railway  company  furnished  the  plaintiff  with  a  rulebook, 
containing  a  rule  requiring  him,  before  exposing  himself  in 
working  with  the  cars,  to  examine  for  his  own  safety  the  con-- 
dition  of  such  cars,  or  whatever  he  may  undertake  to  work 
on  or  with,  and  to  promptly  report  to  his  immediate  superior 
ofiBcer  any  defect  therein  affecting  the  safety  of  any  one  using 
or  operating  upon  or  with  the  same,  and  if  the  plaintiff  vio- 
lated such  rule,  and  such  violation  was  the  proximate  cause 
of  the  injury,  or  contributed  thereto,  with  the  negligence  of 
the  defendants,  as  the  proximate  cause  thereof,  the  plaintiff 
is  not  entitled  to  any  damage.'  Such  request  contained  a 
correct  principle  of  law  applicable  to  the  case. 

'K41)  Error  of  the  presiding  judge  in  modifying  the  defend- 
ants' eleventh  request  to  charge.  The  request  was  as  follows : 
*If  the  plaintiff  executed  the  paper  in  evidence  marked 
**Form  607/'  and  violated  the  agreement  on  his  part  con- 
tained therein,  and  such  violation  was  the  proximate  cause 
of  his  injury,  or  contributed  thereto,  with  the  negligence  of 
the  defendants,  as  a  proximate  cause  thereof,  the  plaintiff 
is  not  entitled  to  any  damage.'  The  modification  was  as  fol- 
lows: 'I  charge  you  that,  with  this  modification:  Provided, 
under  the  circumstances,  his  violation  thereof  was  negligence, 
and  such  negligence  proximate  cause  of  the  injury.'  The 
error  consisted  in  this:  The  negligence  of  the  plaintiff  need 
not  be  the  proximate  cause  of  the  injury.  It  will  relieve  the 
defendant  if  it  be  a  proximate  cause,  contributing  with  the 
negligence  of  the  defendant. 

''(42)  Error  of  the  presiding  judge  in  refusing  the  defend- 
ants' sixteenth  request  to  charge,  which  was  as  follows:  'A 
quotient  verdict  is  illegal;  that  is,  a  verdict  arrived  at  by 
agreement  that  each  juror  should  name  his  estimate  of  the 
damages,  and  that  the  sum  of  all  the  several  estimates,  di- 
vided by  twelve,  shall  be  the  verdict.  This  is  an  improper 
way  to  arrive  at  a  verdict.'    Such  request  contained  a  correct 
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principle    of    law,   and  was    an  instraction    proper   to   be 
given. 

''(43)  Error  of  the  presiding  judge  in  modifying  the  defend- 
ants' eighteenth  request  to  charge.     The  request  was  as  fol- 
lows:   4f  the  plaintifi  was  not  injured  directly  by  the  alleged 
defective  coupling,  but  by  a  cause   remotely,  indirectly,  con- 
nected therewith,  and  the  plaintiff,  before  he  was  hurt,  knew 
that  it  was  out  of  repair,  so  that  attempt  to  use  it  was  dan- 
gerous, and  he  nevertheless  attempted  to  use  it  after  such 
knowledge,  it  is  for  the  jury  to  say  whether,  under  the  cir- 
cumstances, he  failed  to  exercise  ordinary  care  and  prudence, 
and  was  thereby  guilty  of  negligence.     If  so,  he  is  not  enti- 
tled to  any  damages.'    The  modification  was  as  follows:  'I 
charge  you  that,   with  this    modification:  Provided,   there 
can  be  no  negligence  by  use  of  appliances  obviously  defect- 
ive.'   The    error  consisted  in  this:  (a)  The  constitutional 
provision  in  reference  to  a  servant's  knowledge  of  defective 
machinery  applies  only  to  cases  where  the  injury  is  caused 
directly  by    the    defective    condition  of    such    machinery. 
Hence,  when  the  injury  is  not  so  caused,  the  servant  may  be 
guilty  of  contributory   negligence  in  the  uses  of  machinery 
which   he  knew  was  defective.     A  servant  may  be  guilty   of 
contributory  negligence  in  the  use,  or  in  the  method  of   use, 
of  appliances  obviously  defective. 

''(44)  Error  of  the  presiding  judge  in  refusing  the  defend- 
ants' nineteenth  request  to  charge,  which  was  as  follows:  ^If 
the  jury  believe  from  the  evidence  that  the  plaintiff  has  failed 
to  prove  any  negligence  on  the  part  of  either  the  railway 
company  or  either  of  the  other  two  defendants,  they  must  find 
for  the  defendants.  The  complaint  being  based  upon  a  joint, 
concurrent  tort,  the  plaintiff  must  stand  or  fall  by  this  allega- 
tion. He  cannot  recover  upon  proof  of  negligence  upon  the 
part  of  any  one  or  any  two  of  the  defendants.'  Such  request 
contained  a  correct  proposition  of  law  applicable  to  the  case. 

'^(45)  Error  of  the  presiding  judge  in  refusing  defendants* 
twentieth  request  to  charge,  which  was  as  follows:  'If  the 
injury  was  caused  directly  by  the  act  of  the  conductor  or 
alone,  and  remotely  by  the  negligent  act  of  the  railway  com- 
pany, the  railway  company  is  entitled  to  a  verdict.'  Such 
request  contained  a  correct  principle  of  law  applicable  to  the 


case." 


It  is  our  duty  to  announce  on  the  threshold  of  our  investi- 
gation of  the  exceptions  that  the  appellant  here,  in  his  printed 
agreement,  announces  that  its  exceptions  30,  31,  32,  33,  34»  3S> 
36,  44,  and  45  involve  the  question,  in  various  phases,  of  the 
joint  liability  of  master  and  servant  for  the  single  tort  of  the 
servant,  and  that  such  exceptions  appear  to  be  concluded^ 
so  far  as  this  court  is  concerned,  by  the  recent  decisions  of 
this  court  in  the  two  cases  of  Schumpert  v.  R.  Co.,  supra, 
and  Gardner  v.  R.  Co.,  supra.  But  they,  while  making  this 
admission,  do  not  waive  their  said  exceptions.     For  the  rea- 
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sons  set  oat  in  those  two  decisions,  which  are  so  recently 
made  as  to  render  it  annecessary  to  repeat  the  argument  thns 
used,  we  overrate  these  said  exceptions.  We  will  now  pro- 
ceed to  pass  upon  the  remaining  exceptions  of  this  group. 
(3i)  Our  decisions  of  Gunter  v.  Graniteville  Manufacturing 
Co.,  i8  S.  C.  262,  44  Am.  Rep.  S73;  Lasure  v.  Graniteville 
Maoiacturing  Co.,  18  S.  C  275;  Bussey  v.  Charleston  & 
Western  Carolina  Railway  Co.,  52  S.  C.  438,  30  S.  E.  477; 
Youngblood  v.  South  Carolina  &  Georgia  R.  Co.,  60  S.  C. 
9.  3S  S.  E.  232,  85  Am.  St.  Rep.  824— and  other  cases  in 
this  state,  all  hold  that  it  is  the  dqty  of  the  roaster  to  furnish 
safe  machinery  and  appliances  to  its  servants,  and  also  to 
keep  such  machinery  and  appliances  in  good  order.  The 
master  is  not  made  a  guarantor,  strictly.  But  it  is  his  duty 
to  furnish  safe  machinery  and  appliances,  and  to  preserve  it 
in  good  order  and  repair.  The  circuit  judge  did  not  use  the 
word  ''guarantor"  as  to  the  master.  He  correctly  stated  the 
rale  in  this  state.  The  act  of  Congress  in  relation  to  coup- 
lings to  cars  engaged  in  interstate  commerce  peremptorily 
demands  that  carriers  of  interstate  commerce  shall  use  auto- 
matic couplings  to  the  cars  used  by  them.  This  defendant 
wasacarrierof  freight  of  interstate  commerce,  and,  of  course, 
it  was  bound  by  the  act  of  Congress,  no  matter  what  rules 
they  may  have  adopted  for  the  government  of  their  servants. 
The  circuit  judge  properly  stated  the  rule.  It  is  well  known 
that  Congress  took  control  of  these  matters  for  wise  purposes, 
among  which  was  the  protection  of  railroad  employees. 
This  exception  is  overruled,  especially  as  no  specific  requests 
were  made  for  fuller  instructions. 

(22)  We  cannot  sustain  this  exception,  and  it  is  overruled. 
The  circuit  judge  had  the  act  of  Congress  governing  couplers 
in  trains  engaged  in  interstate  commerce.  It  would  be  a 
want  of  wisdom  and  a  disregard  of  law  for  this  act  of  Con- 
gress to  be  emasculated.  Courts  and  the  people  of  this  coun- 
try are  obliged  to  adhere  to,  and  be  governed  by,  acts  of 
Congress.  Of  course.  Congress  intended,  when  they  directed 
these  automatic  couplers  should  not  only  be  provided  and 
attached  to  cars,  that  such  appliances  should  be  kept  in 
proper  repair  for  constant  use.  It  is  the  law  of  this  state, 
even  if  the  act  of  Congress  in  question  had  overlooked  this 
doty  of  keeping  such  appliances  in  good  order,  which  in- 
clades  proper  repairs,  that  master  shall  keep  all  machinery 
and  appliances  in  repair.     This  exception  is  overruled. 

(23)  We  do  not  see  that  the  judge's  charge  was  improper. 
He  charged  the  law  of  thss  state.  He  did  not  use  language 
which  made  the  master  a  guarantor  of  the  machinery  and 
appliances,  especially  as  the  circuit  judge  was  careful  to  say, 
^Trovided,  the  negligence  of  the  master  was  the  direct  and 
proximate  cause  of  the  injury,"  etc.  This  exception  is  over- 
rated. 

(24)  There  was  no  error  here.     The  servant  does  not  as- 


358       Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S 

Carson  v.  Southern  Rj.  Co 

8ume  the  risks  of  the  master,  and,  as  we  have  seen  it,  it  is 
the  master's  duty  to  farnish  safe  machinery  and  appliances^ 
and  keep  the  same  in  proper  repair.  Confine  your  criticism 
to  what  the  judge  actually  charged.  If  a  party  wishes  a 
fuller  charge,  he  must  ask  for  it.  Then,  if  the  circuit  judge  is 
in  error,  there  is  just  ground  of  complaint.  This  exception 
is  overruled. 

(25)  The  Constitution  is  a  full  protection  of  the  servant  as 
to  defective  machinery  and  appliances.  See  section  15  of 
article  9,  which  has  been  construed  in  the  case  of  Rutherford 
V.  Southern  Ry.,  56  S.  C.  446,  35  S.  E.  136,  especially  at 
pages  4S4  and  455.     This  exception  is  overruled. 

(26)  We  do  not  regard  the  charge  of  the  judge  as  a  charge 
upon  the  facts.  He  is  only  laying  down  the  law  to  govern  the 
jury.  He  nowhere  refers  to  the  testimony  itself;  he  nowhere 
telh  the  jury  that  the  testimony  in  this  case  is  such; 
and  it  has  been  frequently  held  by  this  court  that  a  master 
may  waive  the  most  stringent  rules.  Take  the  policies  of 
life  insurance  companies.  How  often  is  there  found  to  be 
a  waiver  of  the  most  stringent  rule  by  their  agent!  Why  may 
not  a  conductor  or  a  vice  principal,  in  the  absence  of  the 
master,  but  in  the  discharge  of  his  responsible  duties,  waive 
the  performance  of  a  duty  required  of  a  servant  under  a 
particular  rule?    This  exception  is  overruled. 

(27)  It  is  said  that  this  charge  is  taken  bodily  from  Bos- 
well's  Law  of  Personal  Injuries,  at  page  279.  Be  that  as  it 
may,  it  is  well-known  law  that  the  master,  or  his  personal  rep- 
resentative, the  conductor,  may  waive  rules  which  have  been 
formulated  for  the  general  conduct  of  its  business.  Exigen- 
cies arise  when  instant  action  must  be  taken.  ''Red  tape*' 
cannot  be  obtained.  Prompt  action  must  be  taken.  Rules 
must  give  way.  This  can  be  done,  and  is  done,  whenever 
the  necessity  arises  which  makes  it  either  necessary  or 
expedient.     This  exception  is  overruled. 

(28)  This  exception  cannot  be  sustained.  Coupling  or  un- 
coupling cars  with  a  stick,  when  the  servant  has  never  had  a 
stick  furnished  him  by  the  master,  of  course,  is  not  law.  Let 
this  exception  be  overruled. 

(29)  Of  course,  it  should  have  been  left  to  the  jury  to  say 
whether  any  change  had  been  made.  This  was  all  the  circuit 
judge  held.     This  exception  is  overruled. 

(37)  The  circuit  judge  left  it  to  the  jury  to  say  whether  the 
plaintiff  was  performing  his  ordinary  duties.  It  will  be  re- 
called that  the  duties  of  the  plaintiff  were  those  of  a  flagman 
on  this  train,  and  not  of  those  of  a  coupler  of  cars  or  a 
brakeman.  Having  to  obey  the  orders  of  the  masters,  on 
that  day  he  was  required  to  couple  cars.  The  latter  was  not 
his  ordinary  or  usual  duty.  The  servant  only  assumes  the 
risk  of  negligence  of  fellow  servants.  State  v.  Telephone 
Co.,  61  S.  C.  96,  39  S.  E.  257,  55  L.  R.  A.  139.  85  Am.  St. 
Rep.  870;  20  A.  &  E.,  132;  12  A.  &  E.,  989.  This  exception 
18  overruled. 
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(38)  The  modification  of  a  request  as  made  by  the  circuit 
judge  was  properly  made  to  meet  the  issues  here  presented. 
It  was  his  duty  to  do  so.     This  exception  is  overruled. 

(39)  This  exception  must  be  overruled  upon  the  same 
ground  set  out  in  38. 

(40)  We  think  the  circuit  judge  fairly  presented  the  issue, 
and  it  would  have  been  improper  to  have  made  this  charge. 
The  request  assumed  that  the  violation  of  the  rule  by  the 
servant  would  be  negligence.    This  exception  is  overruled. 

(41)  The  modification  of  the  request  made  by  the  circuit 
judti^e  was  proper.     This  exception  is  overruled. 

(42)  We  think  the  circuit  judge  very  properly  refused  to 
charge  the  quotient  verdict  would  be  illegal.  Never  suggest 
evil  to  a  jury.  Let  them  understand  that  12  jurors  must 
agree  to  a  verdict,  and  that  such  verdict  must  be  based  upon 
the  law  and  the  evidence.  It  was  within  the  judge's  discre- 
tioQ,  at  any  rate.     This  exception  is  overruled. 

(43)  The  modification  of  the  request  to  charge  was  in  strict 
conformity  to  the  rule  set  up  in  our  Constitution  of  1895. 
See  section  15,  art.  9.     This  exception  is  overruled. 

5.  Having  overruled  all  the  exceptions  in  fhis  group,  we 
will  now  dispose  of  the  appeal  relating  to  new  trial: 

"(46)  Error  of  the  presiding  judge  in  refusing  the  defend- 
ants' motion  for  a  new  trial  upon  the  following  grounds: 

(a)  The  verdict  in  favor  of  the  conductor  and  the  engineer 
settled  in  the  railway  company's  favor  the  question  of  its  lia- 
bility by  reason  of  the  alleged  negligence  of  those  servants. 
There  was  nothing  left  in  the  case  then,  except  the  alleged 
negligence  regarding  the  defective  coupler.  The  evidence  as  to 
that  showed  that  it  was  not  the  proximate  cause  of  the  injury. 

(b)  The  plaintiff  knew  of  the  defective  coupler  before  he 
went  in  between  the  cars,  and,  that  defect  not  having  been 
the  proximate  cause  of  the  injury,  he  assumed  the  risk,  and 
was  gnilty  of  negligence  which  caused  or  contributed  to  the 
injury,  (c)  The  plaintifi,  by  stipulation,  agreed  not  to  go 
in  between  cars,  while  in  motion  or  attached  loan  engine,  for 
the  purpose  of  coupling.  He  did  so,  was  injured,  and  is  now 
precluded  from  recovering  damages.  (4)  The  rules  likewise 
forbid  this  action.  He  violated  them,  was  injured,  and  is 
now  precluded  from  recovering  damages,  (i)  The  verdict 
shows  that  there  was  no  joint  and  concurrent  negligence,  as 
alleged."  We  should  state  that  the  appellant  admitted  that 
oar  recent  cases  of  Schumpert  v.  R.  Co.,  supra,  and  Gardner 
V  R.  R.,  supra,  seem  to  conclude  these  questions  of  appeal. 
We  hold  that  they  do.  Accordingly  we  overrule  these  excep- 
tions. 

6.  We  will  next  consider  the  exceptions  relating  to  motion 
in  anest  of  judgment.  The  following  is  the  exception: 
^'(47)  Error  of  the  presiding  judge  in  overruling  the  defend- 
ants' motion   in    arrest  of   judgment    upon    the    following 
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grounds:  (a)  The  alleged  cause  of  action  was  the  joint  and 
concurrent  negligence  of  the  defendants.  The  verdict  in 
favor  of  the  conductor  and  engineer  conclusively  settles  this 
question  against  the  plaintifi.  (b)  The  verdict  is  inconsistent 
With  the  plaintiff's  cause  of  action."  We  remark  that  the 
appellant  did  not  argue  this  exception.  He  alleged  that  it 
appeared  to  be  governed  by  the  two  late  decisions  of  this 
court — Schumpert  V.  R.  Co.,  supra;  Gardner  v.  R.  Co.,  supra. 
He  does  not  abandon  these  grounds,  but  still  he  does  not 
argue  them.  We  think  these  points  are  ruled  by  the  princi- 
ple.upheld  by  those  two  cases  just  cited,  and,  for  the  reasons 
therein  given,  we  overrule  these  exceptions. 

7.  Lastly,  we  will  pass  upon  the  questions  made  in  the 
exceptions  under  the  head,  ''Motion  for  Judgment."  The 
exceptions  are  as  follows:  ''(48)  Error  of  the  presiding  judge 
in  refusing  the  defendant's  motion  to  direct  judgment  to  be 
entered  in  its  favor  on  the  verdict  upon  the  following  grounds: 
(a)  The  alleged  cause  of  action  was  the  joint  and  concurrent 
negligence  of  the  defendants.  The  verdict  in  favor  of  the 
conductor  and  engineer  conclusively  determines  that  the  in- 
jury was  not  so  caused,  (b)  The  complaint  and  the  testi- 
mony both  showing  that  the  alleged  negligence  of  the  railway 
company  in  the  matter  of  defective  coupling  was  not  the 
proximate  cause  of  the  injury,  there  is  nothing  left^  in  the 
case,  except  the  alleged  negligence  in  backing  the  train  with- 
out signal,  notice,  or  warning.  This  is  shown  in  like  manner 
to  have  been  the  act  of  the  conductor  or  engineer,  or  both. 
The  jury  having  found  that  neither  of  these  servants  was  neg- 
ligent in  that  or  any  other  particular,  no  responsibility  at- 
taches to  the  railway  company,  their  employer,  for  any  act 
committed  by  them,  or  by  either  of  them.  When  the  act  of 
the  servants  is  determined  not  to  have  been  negligence,  the 
same  act,  treated  as  the  act  of  the  master,  through  the  instru- 
mentality of  the  servant,  cannot  be  so.  (c)  In  an  action 
against  master  and  servant  for  an  injury  caused  by  the  alleged 
negligence  of  the  servants,  and  a  verdict  is  rendered  in  favor 
of  the  servants  and  against  the  master,  the  verdict  in  favor 
of  the  srevants  precludes  a  recovery  against  the  master,  and 
judgment  should  be  rendered  in  favor  of  the  master."  This 
exception  must  be  overruled  for  these  reasons:  The  master 
is  responsible  for  the  tort  of  his  servants,  committed  by  them 
during  the  administration  of  the  duties  of  their  offices,  re- 
spectively. That  the  servants  are  not  held  responsible  per- 
sonally is  because  such  torts  were  committed  in  the  master's 
service.  "One  may  be  taken,  and  the  other  left."  (b)  We 
do  not  except  the  doctrine  that  the  defective  coupler  was  to 
be  considered  as  the  proximate  cause  of  plaintiff's  injuries. 
It  was  a  compound  made  of  several  things  or  parts  which 
made  up  the  proximate  cause  of  injury.  This  we  have  here- 
inbefore announced,     (c)  We  do  not  bold  with  the  plaintiff 
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in  this  subdivision  of  his  exception.  We  do  not  think  that 
a  verdict  in  favor  of  the  servants  tarns  the  master  loose 
thereby.     This  exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be»  and  it  is  hereby,  a£Brmed. 

WOODS,  J.,  concurs  in  the  result. 


WABASH  R.  CO.  v.  YOUNG. 
(Supreme  Court  of  Indiana,  Feb,  3,  1904.) 

[69  N.  E.  Rep.  1003.] 

Statute  to  Prevent  Blacklisting— Embracing  Subject  in  Title— Con- 
stitntional  Law. — Act  March  9,  1889  (Acts  1889,  p.  315;  section  7077, 
Bums'  Rev.  St.  1894),  entitled  "An  act  for  the  protection  of  discharged 
employees  and  to  prevent  blacklisting,"  in  so  far  as  it  applies  to 
employees  not  discharged,  but  who  have  voluntarily  left  the  master's 
employment,  is  void,  under  Const,  art.  4,  §  19,  such  provision  not 
being  embraced  in  the  title. 

Interference  with  Occupation — Cause  of  Action — Sufficiency  of 
Complaint. — A  general  allegation  in  a  complaint  that  defendant  has 
prevented  plaintiff  from  obtaining  employment,  and  caused  him  to 
be  dismissed  from  a  position  secured  by  him,  states  no  cause  of  action, 
being  indefinite  and  not  amounting  to  a  statement  of  fact. 

Lmelous  Words — Labor  Agitator. — It  is  not  libelous  per  se  to  ac- 
cuse one  of  being  a  labor  agitator. 

Libel — Blacklisting — Sufficiency  of  Complaint.* — An  allegation  in 
a  complaint  to  the  effect  that  defendant,  by  whom  plaintiff  had  pre- 
viously been  employed,  had  "blacklisted"  plaintiff,  showed  no  cause 
of  action  in  libel  in  the  absence  of  any  allegation  that  blacklisting 
imputed  to  plaintiff  the  commission  of  a  crime,  or  other  conduct 
exposing  him  to  public  hatred,  punishment,  and  disgrace. 

Same — Interference  with  Occupation — Labor  Agitator — Sufficiency 
of  Complaint. — A  complaint  alleged  that  defendant  prevented  the 
plaintiff  from  being  employed  by  a  certain  railroad  company,  by 
stating  to  the  company  in  question  that  plaintiff  was  a  labor  agitator, 
and  connected  with  the  Order  of  Railroad  Telegraphers  of  North 
America,  and  the  complaint  stated  in  substance  that  plaintiff  was  a 
member  of  such  order,  and  that  he  assisted  in  the  organization  of 
that  association.  Held  that,  for  all  that  appeared  in  the  complaint, 
defendant's  statement  was  true,  and  hence  the  complaint  failed  to 
show  cause  of  action. 

Same — Labor  Agitator. — The  statement  of  a  railroad  company  that 
a  person  was  a  labor  agitator  could  not  amount,  to  a  libel,  where  the 
statement  was  made  in  answer  to  an  inquiry  addressed  to  it  by 
another  railroad,  which  contemplated  employing  him. 

Interference  with  Occupation — Sufficiency  of  Complaint. — A  com- 
plaint alleged  that  defendant  railroad  prevented  the  plaintiff  from 
being  employed  by  a  certain  other  railroad  company  by  stating  to 
such  company  that  plaintiff  was  a  labor  agitator  and  connected  with 
the  Order  of  Railroad  Telegraphers  of  North  America,  and  the  com- 
plaint stated,  in  substance,  that  plaintiff  was  a  member  of  such  order, 

*See  generally,  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  753;  McDonald 
V.  Illinois  Cent.  R.  Co.  (111.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  309 
(sufficiency  of  declaration  in  action  for  blacklisting);  Hundley  v. 
Louisville  &  N.  R.  Co.  (Ky.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  749 
(master  may  keep  record  of  causes  of  discharge,  and  communicate 
them  to  other  companies). 
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and  that  he  assisted  in  the  organization  of  that  association.  Hel<l> 
that  the  complaint  did  not  show  any  such  malicious  interference 
with  plaintiff's  business  as  to  create  a  common-law  liability. 

Appeal  from  Circuit,  Miami  County;  C.  W.  Watkins» 
Judge. 

Action  by  John  W.  Young  against  the  Wabash  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Stuart,  Hammond  &  Simms,  for  appellant. 
D.  E.  Rhodes,  for  appellee. 

DOWLING,  J.  This  is  a  proceeding  by  the  appellee  against 
the  appellant  for  the  review  of  a  judgment  against  him.  The 
case  is  here  for  the  second  time.  Wabash  Railroad  Company 
V.  Young,  154  Ind.  24,  55  N.  E.  853.  Upon  the  reversal 
of  the  judgment  first  rendered  in  this  proceeding,  the  appellee 
filed  an  amended  complaint  in  the  trial  court.  A  demurrer 
by  the  appellant  for  want  of  facts  was  overruled,  and,  upon 
its  refusal  to  plead  further,  judgment  was  rendered  in  favor 
of  the  appellee  reversing  the  judgment  reviewed.  The  de- 
murrer to  the  amended  complaint  questioned  the  sufficiency 
of  that  pleading  as  a  whole,  and  also  separately,  in  detail,  as 
it  related  to  the  first  and  second  paragraphs  of  the  complaint 
in  the  original  action.  Error  is  assigned  upon  the  several 
rulings  on  these  demurrers. 

The  action  in  which  a  review  of  the  proceedings  and  judg- 
ment is  sought  was  for  damages  for  the  alleged  blacklisting 
of  the  appellee  by  the  appellant,  and  for  certain  wrongful 
acts  charged  to  have  been  done  by  the  appellant  whereby  the 
appellee  was  prevented  from  obtaining  employment,  and 
from  retaining  employment  when  secured  by  him.  Counsel 
for  appellee  insist  that  the  complaint  is  sufficient  both  under 
the  statute  (Acts  1889,  p.  315;  section  7077,  Burns*  Rev.  St. 
1894)  and  under  the  rule  of  the  common  law.  On  the  other 
hand,  counsel  for  appellant  argue  that  the  statute  does  not 
apply  to  the  case  made  by  the  complaint,  and  that  no  com- 
mon-law liability  is  shown. 

The  title  of  the  act  of  March  9,  1889,  supra,  in  force  at  the 
time  the  supposed  grievances  occurred,  was  **An  act  for  the 
protection  of  discharged  employees  and  to  prevent  blacklist- 
ing." The  section  of  the  act  relied  upon  by  appellee  is  as  fol- 
lows: '*Sec.  2.  If  any  railway  company,  or  any  other  company, 
or  partnership,  or  corporation,  in  this  state,  shall  authorize  or 
allow  any  of  its,  or  their,  agents,  to  blacklist  any  discharged 
employees,  or  attempt  by  word  or  writing,  or  any  other 
means  whatever  to  prevent  such  discharged  employee,  or  any 
employee  who  may  have  voluntarily  left  said  company's  serv- 
ice, from  obtaining  employment  with  any  other  person  or 
company,  except  as  provided  in  section  one  of  this  act,  such 
company  or  copartnership  shall  be  liable  in  treble  damages 
to  such  employee  so  prevented  from  obtaining  employment^ 
to  be  recovered  by  him  in  a  civil  action." 
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An  act  of  the  Legislature  can  embrace  but  one  subject  and 
matters  properly  connected  therewith,   which  subject  must 
be  expressed  in  the  title.     If  any  subject  is  embraced   in  an 
act  which  is  not  expressed  in  its  title»  such  act  is  void  as  to 
so  much  thereof  as  is  not  expressed  in   its  title.     Section  19, 
art.  4,  Const.     The  subject  of  the  act  of  March  9,  1889,  supra, 
is  the  protection  of  discharged   employees.     The  prevention 
of  blacklisting  of  discharged  employees  was  a  matter  properly 
connected  with  this  subject.     But  the  subject  of  the  protec- 
tion of  discharged  employees  does  not  include  the  protection 
of  employees  who  have  not  been  discharged,  or  who  volun- 
tarily quit  the  service  of  their  employer.     Nor  is  the  ptotec- 
tion  of  employees  who  voluntarily  quit  their  employment 
matter  properly  connected  with  the  subject  of  the  protection 
of  discharged  employees.     Every  section  of  the  act  refeis  to 
employees  who  have  been  discharged,  and  only  in  the  second 
section  is  any  provision  found  which  relates  to  employees 
who  have  voluntarily  left  the  service  of  an  employer.     This 
single  provision  is  the  prohibition  of  any  attempt,   by  word, 
writiog,  or  other  means,  to  prevent  a   discharged   employee, 
or  any  employee  who  may  have  voluntarily  left  such  service, 
from  obtaining  employment  with  any  other  person,  except  as 
authorized    in  the    first  section  of  the  act.     So  far  as  the 
provision  just  referred  to  applies  to  any  employee  who  may 
have  voluntarily  left  the  service  of  an   employer,  it  is   not 
embraced   in  the  subject  of  the  act  as  expressed   in  its  title, 
oor  is  it  properly  connected  therewith.     The  protection   of 
discharged   employees    was  a  proper  and  complete  subject 
for  an  act  of  the  Legislature.     But,   under  that  title,    orovi- 
sioos  for  the  protection  of  employees  who  had  not   been  dis- 
charged could  not  be  included  without  a  violation  of  section 
19.  art.  4,  of  the  Constitution.     The  blacklisting  prohibited 
by  section  2  of  the  act  is  expressly  confined  to    discharged 
employees.     The  complaint  does  not  allege  that  the  appellee 
was  a  discharged  employee  of  the  appellant,   but,   on  the 
contrary,  it  avers  that  he  voluntarily  left  the  service  of  the 
company.     Therefore,  he  does  not  come  within  the  perview 
and  protection  of  the  statute,  and  his  action  cannot  be  main- 
tained   under    its    provisions.     Indianapolis,    etc.,    Co.    v. 
Foreman  (No.  20,253,  at  present  term)  69  N.  E.  669. 

The  question  remains  whether  the  complaint  is  good  under 
the  rule  of  the  common  law  in  such  cases,  either  as  charging 
the  appellant  with  libel  or  with  a  wrongful  interference  with 
appellee's  occupation.  The  material  facts  alleged  against  the 
appellant  in  the  first  paragraph  of  the  complaint  are  that, 
shortly  after  the  appellee  voluntarily  left  its  employment, 
the  railroad  company,  by  its  agents,  falsely  accused  him  of 
being  a 'Mabor  agitator,"  and  that  by  letters,  words,  and 
inflaence  the  appellant  caused  the  discharge  of  the  appellee 
after  be  had  obtained  employment,  and  by  the  same  means 
prevented  him  from  obtaining  employment.     It  is  not  stated 
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where  he  was  employed,  by  whom,  in  what  capacity,  for  what 
time,  or  at  what  wages,  or  any  other  particulars  coDcernins; 
the  employment  of  which  he  was  deprived  or  which  he  was 
prevented  from  obtaining.     The  general  allegations  that  the 
appellant  caused  him  to  be  discharged  from  employment  he 
had  obtained,  and  had  prevented  him  from  obtaining  employ- 
ment, are  not  averments  of  substantive  facts,  but  are  concla- 
sions  of  the  pleader.     A  further  and  more  specific  charge  is 
made  that  the  appellant  prevented  the  appellee  from   bein^ 
employed  by  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany, at  Denver,  Colo.,  in  November,  1894,  by  representing: 
and  stating  to  that  company  that  the  appellee  was  a  'Mabor 
agitator,"  and   unfit  for  said  company  to  have  in  its  employ- 
ment, and  that  he  was  connected  with  the  Order  of  Railroad 
Telegraphers  of  North  America.     The  second  paragraph    of 
the  complaint  in  the  original  action  states  substantially  the 
same  facts  as  the  first,   although  with  a  little  more  particu- 
larity.    It  alleges  that  the  appellee  was  a  member  of  the  Order 
of  Railroad  Telegraphers  of  North  America,  and  that  he  as- 
sisted in  the  further  organization  of  that   association   after 
he  left  the  service  of  the  appellant,  by  receiving  into  that 
order  a  large  number  of  telegraphers  employed  by  the  appel- 
lant   and    by  other    railroad    companies.    This  paragraph 
contains  the  further  allegation  that  in  August,  1894,  appellee 
applied  to  the  ofiBcers  of  the  Denver  &  Rio  Grande  Railroad 
Company  for  employment    on  said  railroad,  and  that  his 
application  was  accepted,  subject  to  reference  to  the  appel- 
lant; that  the  appellant,  by   its  agent,   wrote  to  the  officers 
of  the  Denver  &  Rio  Grande  Railroad  Company  a  letter  con- 
taining the  words  following:  ''If  you    want  a  man  who   is 
strictly  a  labor  agitator,  this  is  your  man"  (meaning  the  ap- 
pellee); that  by  reason  of  this  false  statement  the  appellee 
was  refused  said  employment. 

The  general  averments  in  each  paragraph  of  the  complaint 
that  the  appellant  prevented  the  appellee  from  obtaining 
employment,  and  that  it  caused  him  to  be  dismissed  from  po- 
sitions secured  by  him,  constituted  no  cause  of  action  against 
the  appellant.  They  are  not  indefinite  and  uncertain  merely; 
they  state  no  tacts;  they  show  no  wrongful  acts  on  the  part 
of  the  appellant;  they  disclose  no  legal  injury  to  the  appel- 
lee. The  more  particular  averments  that  the  appellant  ac- 
cused the  appellee  of  being  a  ''labor  agitator,''  and  that  it 
blacklisted  him,  in  the  absence  of  allegations  that  the  words 
"labor  agitator"  bore  an  actionable  meaning,  or  that  "black- 
listing" imputed  to  the  appellee  the  commission  of  crime, 
or  other  conduct  exposing  him  to  public  hatred,  punishment, 
disgrace,  or  derision,  and  that  the  fact  of  such  blacklisting 
was  wrongfully  communicated  to  some  person  or  persons, 
were  not  sufficient  in  law  to  render  the  appellant  liable  for 
a  libel. 

Nor  was  either  paragraph  of  the  complaint  good  as  a  charge 
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of  anlawful  interference  with  appellee's  occupatioD.    It  ap- 
pears that  no  act  was  done  by  the  appellant^  through  its 
agents  except  to  inform  the  officers  of  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company  and  the  Denver  &  Rio  Grande 
Railroad  Company  that  the  appelle  was  a  member  of  a  labor 
organization,   and  that  he  was  a  labor  agitator.     It  is  not 
alleged  that  a  charge  of  this  nature  was  calculated  to  injure 
the  appellee,  or  that  any  odium  attached  to  members  of  such 
orders  or  to  labor  agitators.     The  charge  was  not  libelous 
per  se,  and  no  connection  is  shown  between  the  statements 
alleged  to  have  been  made  by  appellant's  agents,  and  the 
failure  of  the  appellee  to  obtain  employment  or  his  loss  of 
any  position.     Besides,  while  the  complaint  avers  that  the 
statements  alleged  to  have  been  made  by  the  appellant  were 
false,  by  other  averments  of  each  paragraph  of  the  pleading 
it  is  admitted  that  the  appellee  was,  in  fact,  a  member  of 
a  labor  organization,   and  that  he  did   actively  engage  in 
organizing  such  an  association,  and  in  receiving  into  it  the 
telefi^raphers  employed  on  appellant's  railroad  and  on  other 
railroads.     Just  what  constitutes  a  labor  agitator  does  not 
appear.     Ordinarily,  the  term  would  justly  apply  to  one  ac- 
tively engaged  in  promoting  the  interests  of  laboring  men. 
It  does  not  imply  the  use  of  unlawful  or  improper  means. 
For  all  that  is  shown  in  the  complaint,  the  statement  made 
by  the  appellant's  agents  concerning  the  appellee  was  true, 
and,  if  true,  it  could  not  render  the  appellant  liable.     It  is  also 
shown  by  the  complaint  that  the  information  given  to  the 
officers  of  the  Denver  &  Rio  Grande  Railroad  Company  was 
not  volunteered  by  the  appellant,  but  was  given  in  answer  to 
an  inquiry  made  by  the  last-named  company.    The  complaint 
does  not  describe  and  allege  such  a  malicious  interference 
by  the  appellant  with  the  business  of  the  appellee  as  created 
a  liability  at  common  law.    Chipley  v.  Atkinson,  23  Fla.  206, 
I  South.  934,  II  Am.  St.  Rep.    367.     The  demurrers  to  the 
complaint  should  have  been  sustained. 

Judgment  reversed,  with  directions  to  the  court  to  sustain 
the  demurrers  to  the  complaint,  and  for  further  proceedings 
in  accordance  with  this  opinion. 


HAMILTON  V.  MICHIGAN  CENT.  R.  CO. 

(Supreme  Court  of  Michigan,  Dec.  1,  1903.) 

[97  N.  W.  Rep.  392.] 

Fellow  Servants.* — An  inspector  of  a  railroad  roadbed  is  not  a  fel- 
low servant  with  a  railroad  engineer. 

*As  to  whether  inspectors  of  appliances,  etc.,  and  other  railway  em- 
ployees are  fellow  servants,  see  foot-note,  9  R.  R.  R.  645,  32  Am.  & 
Eng.  R.  Cas.,  N.  S.,  545,  where  all  the  preceding  authorities  in  this 
series  are  collected. 
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Duty  to  Maintain  Track.t — A  railroad  company  owes  the  duty  to 
its  trainmen  to  be  diligent  in  maintaining  its  track. 

Injury  to  Employee — Evidence — Harmless  Error^-Where,  in  a  per- 
sonal injury  case  by  a  railroad  trainman,  the  jurv  find  for  plaintiff, 
the  refusal  to  admit  a  plaster  cast  of  a  dent  in  the  rails,  ofiFered  by 
plaintiff,  becomes  harmless  error. 

Life  Tables. — In  a  personal  injury  case,  the  opinions  of  experts  as 
to  plaintiff's  expectancy,  based  in  part  on  mortality  tables,  and  in  part 
on  the  hypothesis  that  plaintiff  resembled  his  father  and  grandfather^ 
who  lived  to  advanced  ages,  are  properly  excluded. 

Grant,  J.,  dissenting  in  part. 

Error  to  Circuit  Court,  Monroe  County;  Harry  A.  Lock- 
wood,  Judge. 

Action  by  William  T.  Hamilton  against  the  Michigan  Cen- 
tral Railroad  Company.  Judgment  for  plaintifi,  granting  in- 
su£Bcient  relief,  and  both  parties  bring  error.    Affirmed. 

Willis  Baldwin  and  A.  W.  Weier,  for  plaintifi. 
O.  E.  Butterfield  (Henry  Russel  and  Ashley  Pond,  of  conn- 
sel),  for  defendant. 

HOOKER,  C.  J.  The  defendant's  passenger  train  left  the 
track  near  Monroe,  Mich.,  resulting  in  a  bad  wreck,  and 
injuring  one  or  more  of  its  passengers,  one  of  whom  recovered 
a  verdict,  and  the  case  was  reviewed  by  this  court.  The 
outline  of  the  circumstances  can  be  found  in  the  opinion 
filed  in  that  case.  See  Whipple  v.  R.  R.,  90  N.  W.  287. 
The  plaintifi  in  the  present  case  was  the  engineer  of  the  train, 
and  he  recovered  a  substantial  verdict  and  judgment,  from 
which  both  parties  have  appealed;  defendant's  counsel  con- 
tending that  the  court  erred  in  refusing  to  direct  a  verdict 
for  the  defendant,  while  plaintiff's  counsel  allege  some  errors 
relating  to  the  question  of  damages.  The  theory  of  the  plain- 
tiff is  that  the  rails  spread,  either  because  the  ties  were  rot- 
ten and  would  not  hold  spikes,  or  because  thesectionmen  had 
failed  to  spike  the  rails  properly.  As  an  answer  to  this,  the 
defendant  insists  that  the  evidence  conclusively  shows  that  the 
rails  did  not  spread,  and  that  it  is  conclusively  shown  thftt 
the  wreck  was  caused  by  the  intentional  act  of  trespassers, 
who  drew  the  spikes  fastening  down  the  rail  a  few  minutes 
before  the  accident  occurred.  It  is  also  said  by  defendant's 
counsel  that,  ''according  to  the  theory  of  the  plaintiff,  the 
injury  was  due  to  the  inspectors  of  the  track;  that  they  were 
fellow  servants  of  the  plaintiff,  and  no  negligence  is  alleged 
or  shown  on  the  part  of  the  defendant  in  respect  to  these 
inspectors."  The  present  record  is  radically  different  from 
the  former  in  some  particulars,  and  it  required  the  submis- 
sion of  all  the  questions  of  fact  mentioned  to  the  jury,  unless 
it  be  the  failure  to  spike  the  rails.  We  think  that  it  does 
not  conclusively  appear  that  the  track  did  not  spread,  and 

tSee  generally,  foot-note  appended  to  Birmingham  Traction  Co.  v. 
Rcville  (Ala.),  9  R.  R.  R.  624,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  524, 
where  all  the  preceding  authorities  in  this  series  are  collected. 
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we  are  also  of  the  opinion  that  it  waa  not  conclusively  shown 
that  the  accident  was  due  to  the  acts  of  trespassers.     There 
is  little  evidence,  if  any,  tending  to  show  that  the  defendant's 
sectionmen  had  failed  to  spike  the  rails,  but  the    case  did 
not  go  to  the  jury  upon  such  a  theory,  and  it  need  not  be 
further  considered.     It  was  plaintiff's  claim  that  the  defend- 
ant neglected  to  maintain  a  safe  track,  not  that  the  accident 
was  due  to  a  failure  to  inspect;  and,  if  it  were  otherwise,  the 
inspector  of  the  roadbed  would  not  be  considered  the  fellow 
servant  of  an  engineer,  in  regard  to  the  performance  of  such 
a  duty,  any  more  than  he  would  be  in  repairing  the  road ; 
and  we  have  held  that  sectionmen  are  not  in  fellow  service 
with  trainmen  in  caring  for  and  repairing  the  roadbed.     It 
was  the  duty  of  the  master  to  be  diligent  in  maintaining  the 
track.    Tangney  v.    Wilson,  87  Mich.   455»  49  N.  W.    666; 
Balhof  V.  M.  C.  R.  Co.,  106 Mich.  606,  65  N.  W.  S92;  Ander- 
son V.  M.  C.  R.  Co.,  107  Mich.  591,  6s  N.  W.  585.     We  think, 
also,  that  the  court  would  not  have  been  justified  in   saying 
that  the  risk  was  assumed  by  the  plaintiff.     It  follows  that 
the  court  did  not  err  in  refusing  to  direct  a  verdict. 

The  jury  having  found  a  verdict  for  the  plaintiff,  it  is  evi- 
dent that  the  refusal  of  the  trial  judge  to  admit  a  plaster  cast 
of  a  dent  in  the  rails,  though  erroneous,  resulted  in  no  injury, 
and  therefore  would  not  justify  a  reversal  of  the  case.  It  has 
no  bearing  on  the  amount  of  damages. 

If  counsel  were  not  permitted  to  show  plaintiff's  earning 
power,  any  error  in  the  exclusion  of  the  testimony  was  elim- 
inated by  the  concession  of  the  defendant's  counsel  that  he 
bad  been  able  to  work  every  day  up  to  the  time  of  the  acci- 
dent. Counsel  sought  to  show  an  expectancy  of  life  beyond 
that  given  in  the  mortality  table,  by  experts  who  were  to  tes- 
tify to  their  opinions,  taking  as  a  basis  the  mortality  tables, 
and  the  hypothesis  that  the  plaintiff  resembled  his  father 
and  grandfather,  who  lived  to  advanced  ages.  We  think  this 
testimony  was  properly  excluded.  Without  passing  upon  the 
question  of  whether  the  longevity  of  the  father  and  grand- 
father was  competent  evidence,  we  are  agreed  that  when 
coupled  with  the  proposition  to  show  by  experts  the  expect- 
ancy of  life,  based  upon  that  testimony  and  the  mortality 
tables,  it  was  not  competent. 

A  new  trial  should  not  be  ordered  on  the  other  grounds 
aUeged. 
The  judgment  is  affirmed. 

MOORE,  CARPENTER,  and  MONTGOMERY,  JJ.,  con- 
carred  with  HOOKER,  C.  J. 
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(Supreme  Court  of  New  Jersey,  Feb.  23,  1904.) 
[57  AtL  Rep.  248.] 

Injury  to  Employee — Negligence — ^Question  for  Jury. — ^The  plain- 
tiff, an  experienced  bolt  cutter,  was  injured  while  shifting  the  belt 
upon  the  bolt-cutting  machine,  by  his  hand  slipping  from  the  shifting 
lever  and  coming  in  contact  with  the  unprotected  gearing.  He  had 
worked  at  this  identical  machine  at  another  shop  of  defendant,  but 
the  gearing  was  then  protected  by  a  cover.  Upon  his  complaint  of 
the  danger  from  the  lack  of  a  cover,  the  foreman  had  promised^  to 
have  it  attended  to  as  soon  as  he  could.  Held,  that  the  question 
whether  there  was  nep^ligence  was  for  the  jury. 

Same — Obvious  Risk — Promise  to  Repair — ^Liabili^.* — Although 
the  risk  is  obvious,  the  master  may  still  be  liable  for  injuries  to  the 
servant,  if  he  has  promised  to  amend  the  defect  or  make  the  place 
safe,  and  the  servant  continues  the  work  in  reliance  upon  the  promise. 

Same — Same — Same — ^Assumption  of  Risk. — In  st«ch  a  case,  if  the 
promise  is  not  performed  within  a  reasonable  time  for  its  fulfillment, 
and  the  servant  continues  to  incur  the  danger  after  the  lapse  of  such 
reasonable  time,  the  servant  assumes  the  risk  of  injuries  occurring 
thereafter. 

Same — Same — Same — Reasonable  Time. — Whether  the  lapse  of  16 
days  in  the  present  case  was  a  reasonable  time  for  the  fulfillment  of 
the  promise  was  a  question  for  the  jury. 

Same — Same — Sam«.^ — A  promise  to  have  the  matter  attended  to 
"as  soon  as  he  could"  is  not,  under  the  circumstances  of  this  case,  so 
indefinite  that  the  servant  was  not  justified  in  relying  on  it. 

Same  —  Same  —  Same  —  Contributory  Negligence  —  Question  for 
Jury. — The  danger  was  not  so  imminent  as  to  compel  the  conclusion 
that  the  plaintiff  was  negligent  in  continuing  to  work,  and  to  repuire 
the  court  to  take  the  case  from  the  juiy. 

(Syllabus  by  the  Court) 

Action  by  Charles  Dowd  against  the  Erie  Railroad  Com* 
pany.     Verdict  for  plaintiff.     Rule  to  show  cause  discharged. 

Argued  November  term,  1903,  before  GUMMERE,  C.  J.» 
and  DIXON,  HENDRICKSON,  and  SWAYZE,  JJ 

James  G.  Blauvelt,  for  plaintiff. 
Gilbert  Collins,  for  defendant. 

SWAYZE,  J.  The  plaintiff  was  employed  by  the  defend-* 
ant  as  a  bolt  cutter  in  its  shops  at  North  Paterson  from  An* 
gust  9,  1902,  until  the  accident  which  occasioned  him  injury, 
on  August  25th  of  the  same  year.  On  that  day,  while  trying 
to  stop  the  machine  by  shifting  the  belt  from  the  tight  to 
the  loose  pulley,  his  hand  slipped  off  the  shifting  lever,  be  lost 
his  balance,  his  right  hand  tell  on  the  cogs,  which  were  nn« 
guarded,  and  was  caught  in  the  gearing,  and  so  injured  that 
it  had  to  be  amputated.  The  plaintiff  was  an  expert  bolt 
cutter,  accustomed  to  the  machine.     The  risk  was  an  obvious 

♦As  to  whether  an  employee  assumes  the  risk  from  defects  by  con- 
tinuing to  work  after  promise  to  repair,  see  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Garren  (Tex.),  8  R.  R.  R.  384,  31  Am.  &  Eng.  R.  Cas.,  N.  S..  384 
(reliance  on  insufficient  promise  to  repair  engine  step);  note.  11  Am. 
&  Eng.  R.  Cas.,  N.  S.,  487. 
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one,  and  the  only  ground  upon  which  the  plaintiff  reliea  for 
recovery  is  a  promise  said  to  have  been  made  to  him  by 
Wilson,  the  foreman  in  the  department  in  which  plaintiff 
was  employed.  Upon  a  complaint  of  the  danger  from  the 
uncovered  cogwheels  made  by  the  plaintiff  on  August  9th» 
the  plaintiff  testified  that  Wilson  told  him  that  they  were 
busy»  but  he  would  have  it  attended  to  as  soon  as  he  could. 
The  plaintiff  was  38  years  old,  and  earned  14  cents  an  hour, 
or  between  $8  and  $9  a  week.    The  verdict  was  for  $S,Soo. 

The  defendant  seeks  a  new  trial  (i)  because  the  trial  judge 
erred  in  leaving  to  the  jury  the  question  whether  the  omis- 
sion of  the  guard  over  the  cogwheels  amounted  to  negligence; 
(3)  because  the  plaintiff  had  no  right  to  rely  on  the  foreman's 
promise,  and  was  not,  in  fact,  relying  on  it  at  the  time  of 
the  accident;  (3)  because  the  danger  was  so  obvious  and  im- 
minent that  it  should  have  been  held,  as  a  matter  of  law, 
that  the  alleged  promise  would  not  relieve  the  plaintiff  from 
the  assumption  of  risk  in  further  continuing  to  use  the  ma- 
chine without  the  guard;  (4)  because  a  reasonable  time  to 
make  the  repairs  had  elapsed  before  the  accident,  and  the 
trial  judge  should  have  so  held,  as  a  matter  of  law;  (5)  be- 
caose  of  contributory  negligence  on  the  part  of  the  plaintiff; 
(6)  because  the  verdict  was  against  the  weight  of  the  evi- 
dence; (7)  because  the  damages  were  excessive. 

It  will  be  convenient  to  deal  first  with  the  fifth,  sixth,  and 
seventh  reasons. 

In  our  judgment,  the  question  whether  the  plaintiff  was 
himself  negligent  to  such  a  degree  as  to  bar  his  recovery  was 
a  question  of  fact  for  the  jury,  and  their  verdict  ought  not  to 
be  set  aside. 

Whether  Wilson  made  the  promise  as  the  plaintiff  testified 
was  a  question  of  the  credibility  of  the  plaintiff  and  of  Wil- 
son, and  the  jury  had  the  right  to  believe  the  plaintiff. 

We  cannot  say  that  the  damages  are  excessive.  It  is  said 
that  $5,500  paid  to  a  man  38  years  old,  and  invested  at  5  per 
cent.,  would  produce  an  annuity  for  his  life  of  $379 — an  amount 
about  equal  to  his  earnings.  It  is  not  contended  that  $5,500 
would  buy  an  annuity  of  that  amount,  and,  in  view  of  the 
prevailing  rate  of  interest,  it  is  hardly  likely  that  the  plaintiff 
could  count  upon  as  high  a  rate  as  5  per  cent.  This  calcula- 
tion leaves  out  of  account  any  compensation  for  pain  and 
soSering.  The  loss  of  a  right  hand  to  a  laboring  man  in  the 
prime  of  life  is  a  very  serious  loss,  and  an  award  of  $5,500 
does  not,  to  say  the  least,  seem  so  extravagant  that  the  court 
woald  be  justified  in  interfering  with  the  verdict. 

The  important  question  in  the  case  is  whether  the  plaintiff 
has  established  any  right  to  recover.  The  defendant  con- 
tends that  proof  that  the  gearing  of  the  machine  was  left  un- 
^arded  does  not  of  itself  establish  negligence.  In  answer 
to  this,  the  plaintiff  now  urges  the  act  of  April  7>  1885  (P. 
L.  1885,  p.  212),  which  requires  gearing  to  be  guarded  when 
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practicable.  The  statute  seems  to  be  applicable  to  the  pres- 
ent case,  but  the  plaintiff,  in  his  declaration,  did  not  rely 
upon  the  statute,  and  failed  to  apprise  the  defendant  that  it 
was  sued  for  violation  of  a  statutory  duty.  The  only  issue 
tried  was  as  to  the  breach  of  the  defendant's  duty  at  common 
law,  and  the  case  was  submitted  to  the  jury  upon  that  issue 
only.  The  statute  is  first  suggested  as  justifying  a  recovery 
by  the  plaintiff's  brief  in  this  court.  We  cannot  sustain  the 
verdict  upon  that  ground.  Hays  v.  Pennsylvania  R.  Co., 
42  N.  J.  Law,  447;  Marts  v.  Cumberland  Insurance  Co.,  44 
N.  J.  Law,  478;  Halsey  v.  Lehigh  Valley  R.  Co.,  45  N.  J. 
Law,  26. 

We  think,  however,  that  there  was  evidence  of  negligence 
which  required  the  case  to  be  submitted  to  the  jury.  The 
machine  by  which  the  plaintiff  was  injured  was  the  identical 
machine  at  which  he  had  worked  in  the  Bergen  shop,  and  at 
Bergen  the  cogwheels  had  been  covered.  There  was  evi- 
dence that  the  foreman  bad  promised  to  protect  the  cogs. 
It  was  not  disputed  that  it  was  practicable  to  guard  them  by 
the  very  simple  device  which  had  previously  been  used. 

The  defendant  further  contends  that  the  risk  was  obvious, 
and  was  assumed  by  the  plaintiff.  The  rule  that  the  servant 
assumes  not  only  the  ordinary  risks  incident  to  the  employ- 
ment, but  also  such  special  features  of  danger  as  are  plain 
and  obvious,  and  also  such  as  he  would  discover  by  the  exer- 
cise of  ordinary  care  for  his  personal  safety,  is  well  estab- 
lished in  this  state.  Foley  v.  Jersey  City  Electric  Light  Co. 
(N.  J.  Sup.  1892)  $4  N.  J.  Law,  411,  24  Atl.  487;  Dunn  v. 
McNamee  (N.  J.  Err.  &  App.  i89i5)  59  N.  J.  Law,  498,  37 
Atl.  61;  Chandler  v.  Atlantic  Coast' Electric  Railway  Co. 
(N.  J.  Sup.  1898)  61  N.  J.  Law,  380,  39  Atl.  674;  Johnson  v. 
Devoe  Snuff  Co.  (N.  J.  Err.  &  App.  1898)  62  N.  J.  Law, 
417,  41  Atl.  936;  Atha  &  Illingworth  Co.  v.  Costello  (N.  J. 
Sup.  1899)  63  N.  J.  Law,  27,  42  Atl.  766;  Coyle  v.  Griffing 
Iron  Co.  (N.  J.  Err.  &  App.  1899)  63  N.  J.  Law,  609,  44  Atl. 
665,  47  L.  R.  A.  147.  The  servant  assumes  as  well  those 
risks  which  arise  or  become  known  to  him  during  the  serv- 
ice, as  those  in  contemplation  by  the  original  hiring.  Dillen- 
bergerv.  Weingartner  (N.  J.  Err.  &App.  1899)  64  N.  J.  Law, 
292,  45  Atl.  638.  To  the  rule  that  the  servant  assumes  the 
obvious  risks  of  the  employment,  an  exception  is  made  where 
the  master  has  promised  to  amend  the  defect  or  to  make  the 
place  safe,  and  the  servant  continues  the  work  in  reliance 
upon  the  promise.  This  exception,  which  may  be  traced  to 
the  case  of  Clarke  v.  Holmes  (1862)  7  H.  &  N.  937,  and  for 
which  Hough  v.  Texas  &  Pacific  Railroad  Co.  (1879)  100  U. 
S.  213,  2$  L.  Ed.  612,  is  the  leading  American  authority,  is 
recognized  in  the  New  Jersey  cases,  although  in  none  of  them 
was  it  necessary  for  the  decision.  In  Belleville  Stone  Co.  v. 
Mooney,  60  N.  J.  Law,  323,  330,  38  Atl.  835,  39  L.  R.  A.  834, 
it  was  held  that  evidence  of  the  promises  was  admissible  to 
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rebut  the  claim  that  the  plaintiff  was  himself  negligent.  Thci 
exception  to  the  rule  is  of  more  far-reaching  effect  than  it 
indicated  in  the  last-cited  case.  The  master  is  exempted 
from  liability  in  the  case  of  obvioas  risks  for  the  reason  that 
the  servant,  by  continuing  in  the  employment  with  knowledge 
of  the  danger,  evinces  a  willingness  to  incur  the  risk,  and 
upon  the  principle,  ''Volenti  non  fit  injuria."  But  when  the 
servant  shows  that  he  relied  upon  a  promise  made  to  him  to 
remedy  the  defect,  he  negatives  the  inference  of  willingnesfl 
to  incur  the  risk.  In  such  a  case  this  inference  can  only  be 
drawn  when  the  servant  continues  the  work,  although  the 
promise  is  not  performed  within  a  reasonable  time.  The 
failure  to  perform  the  promise  within  a  reasonable  time  in- 
dicates that  it  will  not  be  performed,  and  the  continuance 
in  the  work  thereafter  justifies  the  inference  that  the  servant 
did  not  rely  upon  performance  of  the  promise,  but  was  will- 
ing to  take  the  risk.  He  is  therefore  in  such  case  held  to 
have  assumed  the  risk,  notwithstanding  the  promise. 

The  judge  charged  the  jury  in  accordance  with  the  princi- 
ples above  stated,  but  the  defendant  contends  that  the  delay 
in  fulfilling  the  promise  was  so  great  that  the  plaintiff  must 
have  ceased  to  rely  upon  its  fulfillment.  The  promise  was 
made  on  August  gth  by  Wilson.  It  is  not  denied  that  he  had 
anthority  to  make  such  repairs  or  changes  as  the  one  in  ques- 
tion. Wilson  went  on  vacation  August  14th,  and  did  not  re- 
turn until  after  the  accident.  The  judge  submitted  to  the 
jary  the  question  whether  the  time  was  a  reasonable  time  for 
the  performance  of  the  promise.    We  think  he  was  right. 

The  defendant  also  contends  that  the  promise  was  so  in- 
definite that  the  plaintiff  was  not  justified  in  relying  on  it. 
The  promise  was  to  have  it  attended  to  "as  soon  as  he 
could."  This  did  not  postpone  performance  to  a  definite 
day,  before  which  the  accident  happened,  as  in  some  of  the 
cases  cited  in  defendant's  brief;  nor  was  it  conditional  upon 
the  completion  of  a  certain  work,  nor  upon  the  foreman  finding 
time  to  do  it,  as  in  the  other  cases  cited.  The  promise 
was  an  absolute  promise  to  have  it  attended  to  as  soon  as 
possible,  and,  while  such  a  qualification  of  the  promise  has 
an  important  bearing  upon  the  question  whether  the  time 
which  elapsed  was  reasonable,  it  is  not  such  an  indefinite 
promise  that  the  plaintiff  might  not  rely  upon  it. 

The  defendant  also  contends  that  the  danger  was  so  immi- 
neot  that  the  promise  cannot  avail  the  plaintiff.  No  doubt, 
the  danger  may  be  so  imminent  that  the  plaintiff,  by  contin- 
uing the  work,  may  be  guilty  of  contributory  negligence; 
and  so,  in  substance,  the  judge  charged.  The  assumption 
of  risk  in  case  of  an  obvious  danger  is  often  confused  with 
contributory  negligence;  but,  as  Lord  Bowen  said  in  Thomas 
V.  Quartermaine,  L.  R.  18  Q.  B.  Div.  685,  697,  the  effect  of 
the  maxim,  "Volenti  non  fit  injuria,"  is  by  no  means  coter- 
minous with  the  defense  of  contributory  negligence.     Where 
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grounds:  (a)  The  alleged  cause  of  action  was  the  joint  and 
concurrent  negligence  of  the  defendants.  The  verdict  in 
favor  of  the  conductor  and  engineer  conclusively  settles  this 
question  against  the  plaintiff,  (b)  The  verdict  is  inconsistent 
With  the  plaintiff's  cause  of  action."  We  remark  that  the 
appellant  did  not  argue  this  exception.  He  alleged  that  it 
appeared  to  be  governed  by  the  two  late  decisions  of  this 
court — Schumpert  v.  R.  Co.,  supra;  Gardner  v.  R.  Co.,  supra. 
He  does  not  abandon  these  grounds,  but  still  he  does  not 
argue  them.  We  think  these  points  are  ruled  by  the  princi- 
ple.upheld  by  those  two  cases  just  cited,  and,  for  the  reasons 
therein  given,  we  overrule  these  exceptions. 

7.  Lastly,  we  will   pass  upon  the  questions  made  in    the 
exceptions  under  the  head,   ''Motion  for  Judgment."     The 
exceptions  are  as  follows:  ''(48)  Error  of  the  presiding  judge 
in  refusing  the  defendant's  motion  to  direct  judgment  to  be 
entered  in  its  favor  on  the  verdict  upon  the  following  grounds: 
(a)  The  alleged  cause  of  action  was  the  joint  and  concurrent 
negligence  of  the  defendants.     The  verdict  in  favor  of  the 
conductor  and  engineer  conclusively  determines  that  the  in- 
jury was  not  so  caused,     (b)  The  complaint  and  the  testi- 
mony both  showing  that  the  alleged  negligence  of  the  railway 
company  in  the  matter  of  defective  coupling  was  not  the 
proximate  cause  of  the  injury,  there  is  nothing  left  in  the 
case,  except  the  alleged  negligence  in  backing  the  train  with- 
out signal,  notice,  or  warning.     This  is  shown  in  like  manner 
to  have  been  the  act  of  the  conductor  or  engineer,  or  both. 
The  jury  having  found  that  neither  of  these  servants  was  neg- 
ligent in  that  or  any   other  particular,  no  responsibility   at- 
taches to  the  railway  company,  their  employer,  for  any  act 
committed  by  them,  or  by  either  of  them.     When  the  act  of 
the  servants  is  determined   not  to  have  been  negligence,  the 
same  act,  treated  as  the  act  of  the  master,  through  the  instru- 
mentality of  the  servant,  cannot  be  so.     (c)  In  an  action 
against  master  and  servant  for  an  injury  caused  by  the  alleged 
negligence  of  the  servants,  and  a  verdict  is  rendered  in  favor 
of  the  servants  and  against  the  master,  the  verdict  in  favor 
of  tha  srevants  precludes  a  recovery  against  the  master,  and 
judgment  should  be  rendered  in  favor  of  the  master."    This 
exception  must  be  overruled  for  these  reasons:    The  master 
is  responsible  for  the  tort  of  his  servants,  committed  by  them 
during  the  administration  of  the  duties  of   their  offices,  re- 
spectively.    That  the  servants  are  not  held  responsible  per- 
sonally  is  because  such  torts  were  committed  in  the  master's 
service.     "One  may  be  taken,  and  the  other  left."     (b)  We 
do  not  except  the  doctrine  that  the  defective  coupler  was  to 
be  considered  as  the  proximate  cause  of  plaintiff's  injuries. 
It  was  a  compound  made  of  several  things  or  parts  which 
made  up  the  proximate  cause  of  injury.     This  we  have  here- 
inbefore announced,     (c)  We  do  not  hold  with  the  plaintiff 


Vol  12  R  R  R— Vol  35  Am  &  Ekg  R  Cas,  N  S       361 

Wabash  R.  Co.  v.  Youngs 

ID  this  subdivision  of  his  exception.  We  do  not  think  that 
a  verdict  in  favor  of  the  servants  turns  the  master  loose 
thereby.     This  exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be,  and  it  is  hereby,  afiQrmed. 

WOODS,  J.,  concurs  in  the  result. 


WABASH  R.  CO.  v.  YOUNG. 
(Supreme  Court  of  Indiana,  Feb.  3,  1904.) 

[69  N.  £.  Rep.  1003.] 

Statute  to  Prevent  Blacklisting— Embracing  Subject  in  Title— Con- 

stitntional  Law. — Act  March  9,  1889  (Acts  1889,  p.  315;  section  7077, 
Burns'  Rev.  St.  1894),  entitled  "An  act  for  the  protection  of  discharged 
employees  and  to  prevent  blacklisting,"  in  so  far  as  it  applies  to 
employees  not  discharged,  but  who  have  voluntarily  left  the  master's 
employment,  is  void,  under  Const,  art.  4,  §  19,  such  provision  not 
being  embraced  in  the  title. 

Interference  with  Occupation — Cause  of  Action — Sufficiency  of 
Complaint. — A  general  allegation  in  a  complaint  that  defendant  has 
prevented  plaintiff  from  obtaining  employment,  and  caused  him  to 
be  dismissed  from  a  position  secured  by  him,  states  no  cause  of  action, 
being  indefinite  and  not  amounting  to  a  statement  of  fact. 

I&elous  Words — Labor  Agitator. — It  is  not  libelous  per  se  to  ac- 
cuse one  of  being  a  labor  agitator. 

Libel — Blacklisting — Sufficiency  of  Complaint.* — An  allegation  in 
a  complaint  to  the  effect  that  defendant,  by  whom  plaintiff  had  pre- 
viously been  employed,  had  "blacklisted"  plaintiff,  showed  no  cause 
of  action  in  libel  in  the  absence  of  any  allegation  that  blacklisting 
imputed  to  plaintiff  the  commission  of  a  crime,  or  other  conduct 
exposing  him  to  public  hatred,  punishment,  and  disgrace. 

Same — Interference  with  Occupation — Labor  Agitator— Sufficiency 
of  Complaint. — A  complaint  alleged  that  defendant  prevented  the 
plaintiflF  from  being  employed  by  a  certain  railroad  company,  by 
stating  to  the  company  in  question  that  plaintiff  was  a  labor  agitator, 
and  connected  with  the  Order  of  Railroad  Telegraphers  of  North 
America,  and  the  complaint  stated  in  substance  that  plaintiff  was  a 
member  of  such  order,  and  that  he  assisted  in  the  organization  of 
that  association.  Held  that,  for  all  that  appeared  in  the  complaint, 
defendant's  statement  was  true,  and  hence  the  complaint  failed  to 
show  cause  of  action. 

Same — Labor  Agitator. — The  statement  of  a  railroad  company  that 
a  person  was  a  labor  agitator  could  not  amount,  to  a  libel,  where  the 
statement  was  made  in  answer  to  an  inquiry  addressed  to  it  by 
another  railroad,  which  contemplated  employing  him. 

Interference  with  Occupation — Sufficiency  of  Complaint. — A  com- 
plaint alleged  that  defendant  railroad  prevented  the  plaintiff  from 
being  employed  by  a  certain  other  railroad  company  by  stating  to 
such  company  that  plaintiff  was  a  labor  agitator  and  connected  with 
the  Order  of  Railroad  Telegraphers  of  North  America,  and  the  com- 
plaint stated,  in  substance,  that  plaintiff  was  a  member  of  such  order, 

*Sce  generally,  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  753;  McDonald 
V.  Illinois  Cent.  R.  Co.  (111.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  309 
(sufficiency  of  declaration  in  action  for  blacklisting);  Hundley  v. 
Louisville  &  N.  R.  Co.  (Ky.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  749 
(master  may  keep  record  of  causes  of  discharge,  and  communicate 
them  to  other  companies). 
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a  aupplemental  answer  alleging  the  filing  of  the  transcript  in 
the  United  States  Circait  Court,  and  the  various  steps  taken 
therein,  including  the  dismissal  of  the  petition  without 
prejudice.  The  court  refused  to  permit  the  amendment,  or 
the  exhibits,  copies  of  the  proceedings  in  the  federal  court, 
to  be  filed.  The  action  is  one  of  the  grounds  now  urged  for 
a  reversal  of  the  judgment. 

Appellant  contends  that  as  there  was  but  the  one  action, 
when  it  was  removed  into  the  United  States  Circuit  Court 
by  the  filing  of  the  transcript,  and  by  the  overruling  in  that 
court  of  the  motion  to  remand,  thereafter  an  appearance  by 
the  plaintiff  (appellee)  was  a  waiver  of  the  question  of  juris- 
diction over  his  person,  if  there  was  such  question,  and  the 
subsequent  dismissal  of  the  action  without  prejudice  was  act- 
ually a  dismissal  of  the  identical  action  now  being  tried.  On 
the  other  hand,  appellee  contends  that  unless  the  United  States 
Circuit  Court  had  jurisdiction  of  the  subject-matter,  to  wit, 
a  controversy  involving  more  than  $2,000,  wholly  between 
citizens  of  different  states,  or  was  separable,  so  that  when 
separated  it  would  constitute  such  an  action,  jurisdiction 
could  not  be  conferred  upon  that  court  by  waiver  or  consent; 
that  therefore  all  proceedings  there  were  void. 

Under  the  act  of  Congress  (sections  2,  3,  Act  March  3, 1875, 
c.  137;  sections  i-io,  as  amended.  Act  March  3,  1887,  c.  373, 
24  Stat.  552;  Act  Aug.  13,  1888,  c.  866,  25  Stat.  433  [U.  S. 
Comp.  St.  1901,  p.  508]),  if  the  petition  for  removal  be  filed  in 
the  state  court  in  due  season,  and  be  accompanied  by  suffi- 
cient bond  and  motion,  and  if  the  petition  states  facts  show- 
ing, or  if  it  and  the  record  together  then  show,  a  prima  facie 
right  to  the  removal  by  the  petitioner,  it  is  the  duty  of  the 
state  court  to  proceed  no  further  than  to  satisfy  itself  as  to 
the  sufficiency  of  the  bond.  The  proper  practice  then  is  for 
the  other  party,  if  dissatisfied,  to  controvert  in  the  federal 
court  the  facts  alleged  in  the  petition  for  the  removal,  and 
have  the  case  then  remanded,  if  improperly  removed.  If  the 
state  court  orders  this  removal  upon  an  insufficient  petition, 
the  party  aggrieved  may  also  prosecute  an  appeal  at  once  to 
the  state  appellate  court  to  have  the  order  reviewed. 

In  recent  years  the  right  of  removal  has  been  more  fre- 
quently and  stubbornly  resisted,  and,  without  doubt,  artful 
subterfuges  have  been  resorted  to  by  pleaders  to  control  the 
question  of  jurisdiction.  When  that  question  depends  upon 
a  fact  properly  made  an  issue,  the  ascertainment  of  such  fact 
is  necessarily  within  the  sole  jurisdiction  of  the  United  States 
courts,  and  their  determination  of  jurisdictional  facts  is  con- 
clusive, binding  alike  upon  the  parties  and  state  courts.  If 
the  facts  properly  alleged  in  the  petition  for  removal  of 
this  case  showed  such  a  separable  controversy  between  appel- 
lant railroad  company,  a  citizen  of  Illinois,  on  the  one  side, 
and  appellee,  a  citizen  of  Kentucky,  on  the  other,  which  could 
and  ought  to  be  tried  without  regard   to  the  presence  of  or 
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riKht  to  have  either  of  the  other  defendants  joined  in  the  suit, 
then  the  federal  court  had  jurisdiction  of  this  case.  But 
whether,  upon  the  facts  stated  in  the  petition  and  record, 
there  was  presented  a  federal  case,  was  within  the  jurisdic- 
tion of  the  state  court  to  adjudge.  Kansas  City,  etc.,  R.  R. 
Co.  V.  Daughtry,  138  U.  S.  298,  11  Sup.  Ct.  306,  34  L.  Ed. 
963;  McDonald  v.  Salem  Capital  Flourmill  Co.  (C.  C.)  31 
Fed.  577;  Burlington,  C.  R.  &  N.  Ry.  Co.  v.  Dunn,  122  U. 
S.  513,  7  Sup.  Ct.  1262,  30  L.  Ed.  1 1 59;  Stone  v.  South  Car- 
olina, 117  U.  S.  430,  6  Sup.  Ct.  799,  29  L.  Ed.  962. 

While  the  state  courts  cannot  inquire  whether  the  facts 
alleged  in  the  petition  for  removal  are  true,  yet,  when  the 
petition  for  removal  and  the  record  do  not  show  a  prima  facie 
right  to  the  removal,  the  state  court  may  refuse  to  surrender 
the  case,  and  will  proceed  to  its  trial.  Filing  a  copy  of  the 
record  in  the  federal  court  upon  such  an  insufficient  petition 
does  not,  in  our  opinion,  give  the  latter  court  jurisdiction 
to  try  the  question  of  jurisdictional  facts.  If  both  the  state 
and  federal  courts  could  try  the  same  facts  as  to  jurisdiction, 
different  conclusions  might  be  reached,  and  unseemly  conflict 
and  confusion  result.  To  avoid  these,  the  Congress  has 
wisely  made  the  condition  of  the  federal  court's  jurisdiction 
to  depend  upon  the  filing  in  the  state  court,  in  due  time,  of 
a  petition,  in  which,  according  to  the  unbroken  current  of  the 
decisions  of  the  federal  courts  construing  the  act,  all  neces- 
sary facts  to  show  prima  facie  a  right  in  the  petitioner  for  the 
removal  must  be  set  out,  not  as  conclusions  of  law,  or  such 
necessary  facts  must  affirmatively  and  explicitly  appear  else- 
where in  the  record  when  the  application  to  the  state  court 
for  the  removal  is  made.  Crehore  v.  Ohio,  etc.,  R.  Co.,  131 
U.  S.  240,  9  Sup.  Ct.  692,  33  L.  Ed.  144;  Freeman  v.  Butler 
(C.  C.)  39 Fed.  i  (opinion  by  Barr,  District  Judge);  Seddon  v. 
Virginia,  T.  &  C.  S.  &  I.  Co.  (C.  C.)  36  Fed.  6.  i  L.  R.  A.  108; 
Jackson  v.  Allen,  132  U.  S.  27,  10  Sup.  Ct.  9,  33  L.  Ed.  249; 
Smith  V.  Horton  (C.  C.)  7  Fed.  270;  Amory  v.  Amor>,  95  U. 
S.  186,  24  L.  Ed.  428;  Weed  Sewing  Machine  Co.  v.  Smith, 
71  111.  204;  Chester  v.  Chester  (C.  C.)  7  Fed.  i;  Burlington, 
etc..  Ry.  Co.  v.  Dunn,  122  U.  S.  517,  7  Sup.  Ct.  1262.  30 
L.  Ed.  1 1 59;  Railway  Co.  v.  Ramsey,  22  Wall.  322,  22  L. 
Ed.  823;  Grace  v.  American  Central  Ins.  Co.,  109  U.  S.  278, 
3  Sup.  Ct.  207,  27  L.  Ed.  932;  Gold  W.  8c  W.  Co.  v.  Keyes, 
96  U.  S.  199,  24  L.  Ed.  656;  Carson  v.  Dunham,  121  U,  S. 
421,  7  Sup.  Ct.  1030,  30  L.  Ed.  992;  Removal  Cases,  100  U. 
S.  457,  25  L-  Ed.  593;  Yulee  V.  Vose,  99  U.  S.  539,  25  L. 
Ed.  355.  The  truthfulness  of  these  facts  may  then,  and  not 
till  then,  be  inquired  into  in  the  federal  court.  As  the 
petition  for  the  removal  and  the  record  in  this  case  did  not, 
in  our  opinion,  state  facts  sufficient  to  confer  jurisdiction 
open  the  United  States  Circuit  Court,  that  tribunal  had  not 
the  right  to  inquire  into  their  truthfulness,  nor  to  hear  evi- 
dence as  to  other  facts  not  alleged  in  the  record  or  the 
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petition  for  removal,  and,  by  adding  such  evidence  to  the 
insufiQcient  allegations,  find  the  needed  jurisdictional  facts. 
Applying  these  principles  to  this  case,  the  United  States  Cir- 
cuit Court  never  had  jurisdiction  of  this  action  for  any  pur- 
pose. Nor  can  such  jurisdiction  be  conferred  by  consent  or 
appearance,  or  even  a  trial  therein  without  objection  on  the 
merits  of  the  case.  Peper  v.  Fordyce,  1 19  U.  S.  469,  7  Sup. 
Ct.  287,  30  L.  Ed.  435;  Mexican  National  R.  R.  Co.  v.  Dav- 
idson, 157  U.  S.  201,  IS  Sup.  Ct.  563,  39  L.  Ed.  672; 
Southworth  v.  Reid  (C.  C.)  36  Fed.  451;  Kingsbury  v. 
Kingsbury,  3  Biss.  60,  Fed.  Cas.  No.  7,817;  Re  Hopkins, 
18  Nat.  Bank.  Reg.  339,  Fed.  Cas.  No.  6,686. 

The  recent  case  of  Stephenson's  Adm'r  v.  I.  C.  R.  R.  Co. 
(Ky.)  75  S.  W.  260,  seems  to  be  in  conflict  with  the  conclu- 
sion now  reached,  and  the  reasons  assigned  therefor.^  The 
question  of  jurisdiction  herein  discussed  was  not  considered 
or  presented  in  that  case.  But  in  so  far  as  it  is  in  conflict 
with  the  principles  of  this  opinion,  it  will  no  longer  be  re- 
garded as  authority. 

It  follows  that  the  ruling  of  the  trial  court  was  correct, 
in  refusing  the  amended  or  supplemental  answer  setting  up 
the  proceedings  in  the  United  States  Circuit  Court,  as  the 
matter  thus  attempted  to  be  pleaded  did  not  constitute  a 
defense,  and  was  wholly  immaterial  to  the  case. 

This  suit  charges  appellant  railroad  company  and  the  con- 
ductor and  engineer  of  one  of  its  trains  with  negligently 
killing  appellee's  intestate.  The  negligent  acts  charged  are 
that,  in  attempting  a  running  or  flying  switch,  appellee's 
intestate,  a  brakeman  on  the  train,  while  uncoupling  the  cars 
to  be  switched  off,  was  run  over  by  being  thrown  under  the 
cars  by  the  negligence  of  the  company's  engineer  and  con- 
ductor in  starting  up  the  engine  too  suddenly  and  without 
warning.  There  was  evidence  to  show  that  the  train  crew, 
with  the  concurrence  of  the  engineer  and  conductor,  were 
attempting  what  some  of  the  witnesses  called  a  flying  or  run- 
ning switch.  This  was  prohibited  by  a  rule  of  the  company, 
because  of  its  danger  to  those  who  engaged  in  it.  That  the 
decedent  voluntarily  took  part  will  not  alone  prevent  his  re- 
covery, if  his  superiors  ordered  it,  and  then  negligently  failed 
to  take  ordinary  care  required  by  the  circumstances  to  avoid 
injuring  him.  To  start  the  train  suddenly  and  without  warn- 
ing, and  without  a  signal  from  him,  while  he  was  trying  to 
uncouple  the  cars,  whereby  he  was  injured,  presented  a  case 
of  actionable  negligence.  Whether  he  was  guilty  of  con- 
tributory negligence  is  not  so  clearly  shown,  though  it  should 
have  been,  and  was,  submitted  to  the  jury.  The  motion  for 
a  peremptory  instruction  was  properly  overruled. 

But  we  are  of  opinion  that  the  court  erred  in  defining  the 
law  of  contributory  negligence  to  the  jury.  After  telling 
them  that  if  the  decedent  was  himself,  at  the  time  of  his 
injury,  guilty  of  such  negligence  that  but  for  it  he  would  not 
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have  beeo  injured,  notwithstanding  defendarta'  negligence, 
if  they  were  negligent,  yet  the  conrt  said  to  the  jnry  that  if 
the  defendants  knew  of  decedent's  peril,  or  by  the  exercise 
of  ordinary  care  might  have  known  of  it,  in  time  to  avoid 
injnring  him,  then  his  contributory  negligence  was  unavailing 
as  a  defense.  If  the  defendants  knew  of  the  peril  of  the 
decedent  in  time  to  have  avoided  injuring  him,  unquestion- 
ably his  contributory  negligence  was  immaterial.  Appel- 
lants were  not  aware,  so  far  as  anything  in  the  record  shows, 
that  decedent  was  between  the  cars,  or  was  required  to  be 
between  them.  It  merely  showed  that  he  was  to  uncouple 
and  did  uncouple  the  two  cars  from  the  rear  of  the  slowly 
moving  train.  This  was  done,  or  could  have  been  done,  by 
a  lever  worked  from  the  side  of  the  car.  Whether  he  had 
unnecessarily  and  negligently  gone  between  the  cars,  or  was 
negligently  leaning  his  weight  on  the  front  car  when  he  was 
doing  the  work,  is  not  shown  to  have  been  known  to  either 
the  conductor  or  engineer.  Nor  were  they  required  to  sus- 
pect it  and  to  look  out  for  it.  One  is  not  bound  to  antici- 
pate that  another  may  be  negligent. 

For  the  error  indicated,  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

NOTBS. 

BBRVANT'S  OBBDIBNOB  TO  ORDBRS  BXPOBING  HIM  TO 
UNUSUAL  DANGBB-OONTRIBUTOBT  NBGLIGBNOB 

AND  ASSUMPTION  OF  RISK. 

L  Auumption  of  Risk. 

A.  In  General. 

1.  General  Rule. 

2.  Other  Statements  of  General  Rule. 

3.  lUnatrations  of  General  Rule. 

a.  Boarding  Overcrowded  Hand  Car. 

b.  Boarding  Moving  Locomotive. 

c.  Boarding  Moving  Car — Order  of  Absent  Conductor. 

d.  Jumping  from  Moving  Train. 

e.  Coupling  Moving  Cars. 

f.  Uncoupling  Moving  Cars. 

g.  Inexperienced  Brakeman  Injured  by  Backing  Car  While 

Coupling, 
h.  Excavating  Deeper  than  Usual. 
i.  Inexperienced  Employee— Excavation — Caving  of  River 

Bank, 
j.  Brakeman  Injured  by  Derailment  of  Train  Run  Down 

Grade  by  Directions  of  Conductor, 
k.  Failure  to  Provide  Safe  Place  to  Work. 
1.  Running  Train  over  Dangerous  Road, 
m.  Using  Dangerous  Tools. 

n.  Inexperienced  Employee — Defective  Couplings, 
o.  Coupling  Cars — Unsuitable  Links, 
p.  Dangerous  Machinery. 

4.  Protected  by  Order. 

5.  Negligent  Direction  of  Work. 

B.  Work  Not  within  Scope  of  Employment. 

1.  General  Rule. 
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2.  Other  Statements  of  Genera]  Rnle. 

3.  Illttstrationt. 

a.  IffQorance  of  Cnstom  of  Leaving'  hatchway   Open  on 

Di£ferent  Kind  of  Boat. 

b.  Obey  in  er  Order  to  Arrest  Trespaaaer  by  Employee  Actings 

outside  Scope  of  Employment 

c.  Boy  Ordered  to  Adjust  Belt  of  Dangerous  Machinery. 

d.  Laborer  Ordered  to  Couple  Cars. 

e.  Foreman  of  Construction  Gang  Ordered  to  Do  Switching. 

4.  Presumption  of  Lef^ality  of  Orders. 

5.  Master  Estopped. 

C.  Orders  Inconsistent  with  Rules. 

1.  General  Rule. 

2.  Illustrations. 

a.  Engineers. 

b.  Cioupling  Cars — Conductor's  Orders. 

c.  Adjusting  Switch. 

d.  Working  on  Storaire  Tracks. 

e.  Death  of  Section  Hand — Improper  Order  of  Foreman. 

3.  Compliance  with  Orders  or  Requests  of  Those  Not    in  Au- 

thority. 
•  a.  Yardmaster  Coupling  Cars. 

b.  Fireman  Uncoupling  Cars. 

c.  Boy  Uncoupling  Cars. 

D.  Fear  of  Consequences  of  Refusal  to  Obey  Orders. 

1.  General  Rule. 

2.  Other  Statements  of  General  Rule. 

3.  Illustrations. 

a.  Running  Train  When  Danger  of  Collision. 

b.  Lifting  Heavy  Weight. 

4.  Limitations  and  Exceptions  to  General  Rule. 

a.  Not  Bound   to    Setup  His  Judgment  against  That  of 

Master. 

b.  Work  outside. Scope  of  Employment. 

5.  Volenti  Non  Fit  Injuria. 

a.  Coercion.. 

b.  Not  Bound  to  Submit  to  Threat. 
II.  Contributory  Negligence. 

A.  In  General. 

1.  General  Rule. 

2.  Other  Statements  of  General  Rule. 

3.  Illustrations  of  General  Rule. 

a.  Boarding  Moving  Train. 

b.  Boarding  Moving  Engine — Clothing  Caught  on  Defect- 

ive Rail— Duty  to  Be  Careful. 

c.  Jumping  from  Moving  Train. 

d.  Coupling  Cars  by  Hand — Omission  to  Give  Instructions. 

e.  Coupling  Cars  in  Violation  of  Rules. 

f .  Standing  on  Pilot  to  Uncouple  Car  in  Making  Running' 

Switch. 

g.  Going  between  Cars  to  Make  Coupling. 

h.  Making  "Running  Drill." 

i.  Flagman  Passing  Car  Which  Was  Being  Unloaded. 

j.  Excavating — Caving  in  Caused  by  Heavy  Timber. 

k.  Removing  Hand  Car  from  Track  When  Engine  Is  Heard 
Approaching. 

1.  Removing  Hand  Car  from  Track  in  Front  of  Approach- 
ing Engine. 

m.  Removing  Obstructions  from  before  Approaching  Train. 

n.  Using  Defective  Machinery  to  Move  Car. 

o.  Using  Defective  Tool. 

p.  Machinery  Which  May  Be  Used  with  Safety. 

q.  Section  Hands. 

r.  Working  under  Car— Other  Cars  Backed  without  Warn- 
ing. 
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8.  Carelessness  in  Running  Hand  Car  to  Place  of  Work — 

Collision  with  Train, 
t.  Operating  Hand  Car — Collision  with  Train, 
a.  Using  Hand  Car  at  L#ater  Hour  than  Usual. 
V.  Running  Train  over  Unsafe  Track, 
w.  Running  Engine  over  Defective  Track. 
X.  Engine  Ordered  to  Make  Certain  Time, 
y.  Fireman  Running  Train  Where  Danger  of  Obstructions, 
z.  Tearing  Down  Shed — Ordered  to  Cut  Last  Support. 

4.  Emergencies. 

a.  Boarding  Fast  Moving  Car. 

b.  Ordered  to  Bring  Out  Cars  Immediately — Coupling  Cars 

Negligently  Lgaded. 

c.  Walking  before  Moving  Engine  to  Uncouple  Cars. 

d.  Ordered  to  Apply  Brakes  When  Approaching  Overhead 

Bridge. 

e.  Failure  to  Remember  That  Car  Is  without  End  Ladder. 

f.  Employee,   after  Obeying  Angry  Order,  Stepping  into 

Manhole  He  Had  Left  Uncovered. 

5.  Reliance  on  Assurance  of  Protection. 

6.  Mere  Fact  That  Danger  May  Be  Reasonably  Apprehended. 

7.  Danger  Not  Apparent  to  Servant. 

8.  Knowledge  of  Danger. 

9.  Order  No  Excuse  for  Failure  to  Exercise  Due  Care. 
10.  Using  Certain  Implement —Master  Estopped. 

B.  Work  Not  within  Scope  of  Employment. 

1.  General  Rule. 

2.  Other  Statements  of  Rule. 

3.  Rationale  of  Doctrine. 

C.  Fear  of  Discharge. 

1.  Use  of  Defective  Hammer. 

D.  Orders  Inconsistent  with  Rules. 

1.  Illustrations. 

a.  Going  t)etween  Cars  to  Couple  by  Hand. 

b.  Flying  Switch— Custom. 

c.  Brakeman  Riding  in  Locomotive. 

d.  Running  Train  on  Time  of  Another  Train. 

2.  Custom. 

3.  Compliance  with  Rule  Rendered  Impossible  by  Subsequent 

Orders. 

4.  Authority  of  Conductor. 

I.  ASSUMPTION  OF  RISK. 
A.  IN  GENERAL. 

I.  General  Rule. 

If  the  master  or  his  representative  orders  an  employee  into  a  situation 
of  danger,  and  he  obeys  and  is  injured,  he  cannot  be  held  to  have 
assumed  the  risk,  unless  the  danger  was  so  obvious  that  no  man  of 
reasonable  prudence  would  have  obeyed  the  order. 

England, — Woodley  v.  Metropolitan  Dist.  R.  Co.,  146  L.  J.  Ezch.  N. 
S.  (Eng.)  521. 

United  Siaies,— Thompson  v.  Chicago,  M.  A  St.  P.  Ry.  Co.  (C.  C.)» 
14  Fed.  564  ;  Miller  v.  Union  Pac.  R.  Co.,  12  Fed.  600,  6  Am.  A  Eng.  R. 
Cas.  614 ;  17  Fed.  67 ;  Union  Pac.  R.  Co.  v.  Fort  (U.  S.)    17  Wall.  553. 

Alabama,— BsLvis  v.  Western  Ry.  of  Alabama,  107  Ala.  626, 18  So.  173. 

Georgia.— Wrifrhtsyille  A  T.  R.  Co.  v.  Lattimore  (Ga.),  45  S.  E.  453, 
9R.  R.  R.  58,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  58  ;  Whatley  v,  Macon  A 
N.Ry.  Co.,  104  Ga.  764,  30  S.  E-  1003,  11  Am.  A  Eng.  R.  Cas.,  N.  S., 
425 ;  Roul  v.  East  Tenn.  V.  A  G.  R.  Co. ,  85  Ga.  197,  US.  E.  558  ;  Worlds 
V.  Georgia  R.  Co  ,  99  Ga.  283,  25  S.  E.  646. 

Illinots.—minoiB  Cent.  R.  Co.  v.  Atwell,  198  111.  200,  64  N.  E.  1095.  6 
R.  R.  R.  317,  29  Am.  A  Eng.  R.  Cas.,  N.  S.,  317. 

/iuliana.—NM  v.  Louisville,  N.  A.  A  C  Ry.  Co.,  129  Ind.  264,  28  N. 
E.  183 ;  Cincinnati,  H.  A  S.  R.  Co.  v.   Madden,  134  Ind.   462,   34  N.  E. 
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227  ;  LK>nltTille  E.  A  St.  h.  C.  Ry.  Co.  v.  Hanningr.  131  Ind.  529,  31  N. 
K.  187. 

/Kansas, — Southern  Kansas  Ry.  Co.  v,  Moore,  49  Kan.  616,  31  Pac 
13d. 

UTeniucky.—BndMhtiyf  v,  I^uisville  A  N.  R.  Co.,  14  Ky.  L.  Rep.  688, 
21  8.  W.  346. 

Massachusetts,— LiezxY  v,  Boston  A  A.  R.  R.,  139  Mass.  580,  2  N.  B. 
115 ;  Wescott  v.  New  York  A  N.  R.  R.  Co.,  153  Mass.  460,  27  N.  B.  10. 

Michigan.— Gz.^igz,tk  v.  Lake  Shore,  etc.,  R.  Co.,  110  Mich.  71,  67  N. 
W.  1097. 

Mississippi.— TrvXj  v.  J.  E-  North  Lnmber  Co.  (Miss.),  36  So.  4,  10 
R.  R.  R.  358,  33  Am.  A  Eng.  R.  Cas.,  N.  S,  358 ;  Illinois  Cent.  R.  Co. 
V.  Price,  72  Miss.  862, 18  So.  415. 

^T J JOMrs.— Stephens  v,  Hannibal  A  St.  J.  R.  Co.,  %  Mo.  207,  9  S.  W. 
689 ;  Huhn  v.  Railroad  Co.,  92 Mo.  440,  4  S.  W.  937  ;  Ballard  v.  Chicafiro, 
R.  I.  P.  R.  Co.,  51  Mo.  App.  453 ;  Schroeder  v.  Chicagro  &  A.  R.  Co., 
108  Mo.  322,  18  S.  W.  1094 ;  McDermott  v.  Hannibal,  etc.,  R.  Co.,  87 
Mo.  285,  28  Am.  A  Eng.  R.  Cas.  528. 

New  York.— WooAtn  v.  Western  N.  Y.  A  P.  R.  Co.,  25  N.  Y.  Snpp. 
977. 

/Vfini^/vaifia.— Patterson  v.  Plttsbnrg-  A  C.  R.  Co.,  76  Pa.  389. 

6^/aA.^Harrison  v.  Denver  A  R.  G.  W.  Ry.  Co.,  7  Utah,  523,  27  Pac. 
728. 

Kfry»«ia.— Norfolk  &  W.  R.  Co.  v.  Ward,  90  Va.  687,  19  S.  E.  Rep. 
849. 

2.  Other  Statements  of  Qeneral  Rule. 

In  Miller  v.  Union  Pac.  Ry.  Co.,  17  Fed.  67,  it  is  held  that  if  the 
master,  or  another  servant  standing-  towards  the  servant  injured  in 
the  relation  of  a  superior  or  vice  principal,  orders  the  latter  into  a  sit- 
uation of  greater  danger  than  in  the  Ordinary  course  of  his  duty  he 
would  have  incurred,  and  he  obeys,  and  is  thereby  injured,  the  master 
ia  liable,  unless  the  danger  is  so  apparent  that  to  obey  would  be  an  act 
of  recklessness  ;  and  that  a  servant  may  obey  orders  coming  from  one 
having  authority  over  him,  with  power  to  discharge  him  for  disobe- 
dience, unless  to  obey  would  expose  him  to  danger  so  glaring  that  a 
prudent  man  would  refuse  to  enter  into  it  even  under  such  orders. 

If  a  master  or  vice  principal  orders  an  employee  into  a  situation  of 
danger,  and  he  obeys  and  is  injured,  he  cannot  be  held  to  have  assumed 
the  risk,  unless  the  danger  was  so  obvious  that  no  prudent  man  would 
have  obeyed  the  order.  Miller  v.  Union  Pac.  R.  Co.,  12  Fed.  600, 6  Am. 
A  Eng.  K.  Cas.  614  ;  McDermott  v.  Hannibal,  etc.,  R.  Co.,  87  Mo.  285,  28 
Am.  A  Eng.  R.  Cas.  528. 

In  Thompson  v.  Chicago,  M.  A  St.  P.  Ry.  Co.  (  C.  C. ),  14  Fed.  564,  it 
is  held  that  an  employee  may  obey  the  order  of  his  superior,  unless  the 
danger  in  doing  so  is  so  apparent  that  a  man  of  ordinary  prudence 
would  refuse  to  undertake  it,  even  under  the  orders  of  his  master. 

A  master  is  not  liable  for  injuries  to  a  servant  in  performing  an  act 
in  obedience  to  orders  of  a  superior,  when  the  danger  incurred  in  so 
doing  is  such  that  no  prudent  man  would  have  incurred  the  same.  So 
held  in  Truly  v,  J.  E.  North  Lumber  Co.  (Miss.),  36  So.  4,  10  R.  R.  R. 
358,  33  Am.  A  Eng.  R.  Cas.,  N.  S.,  358. 

In  Huhn  v.  Railroad  Co.,  92  Mo.  440,  4  S.  W.  937,  it  is  held  that 
though  there  l>e  apparent  danger  in  obeying  the  master's  order,  yet 
such  knowledge  on  the  part  of  the  servant  will  not  defeat  recovery  "if 
it  was  not  so  dangerous  as  to  threaten  immediate  injury,  or  if  he  might 
have  reasonably  supposed  that  he  could  safely  work  about  it  by  the  use 
of  care  and  caution,  and  that  he  did  use  all  the  care  incident  to  the  sit- 
uation in  which  he  was  placed.'' 

In  Stephens  v.  Hannibal  A  St.  J.  R.  Co.,  86  Mo.  221,  28  Am.  A  Eng.  R. 
Cas.  538,  it  is  held  that  where  a  railroad  company  gives  an  order  to  its 
employee  to  do  a  service,  at  a  time  or  under  circumstances  which  render 
the  doing  of  the  act  extra  hazardous,  and  the  servant  in  ot>eying  the 
order  receives  an  injury,  the  company  is  liable,  unless  to  obey  the  order 
was  plainly  to  imperil  life  or  limb. 
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In  Harrison  v.  Denver  &.  R.  G.  W.  Ry.  Co.,  7  Utah  523, 27  Pac.  728,  it  ia 
laeld  that  where  the  work  ordered  to  be  done  ia  not  obviously  daogerous, 
nor  of  snch  a  nature  that  the  servant  can  see  that  it  cannot  be  peif  ortned 
^wi'tli.  safety,  or  where  it  is  such  that  reasonable  and  prudent  persons 
mil^bt  have  a  di£Ference  of  opinion  about  the  dangler,  the  servant  has  a 
ricj^lit  to  rely  upon  the  master's  judgment. 

Xn  Thompson  v,  Chica^ro,  M.  &  St.  P.  Ry.  Co.  (C.  C. )  14  Fed.  564,  it 
is  lield  that  where  the  master  places  one  employee  under  the  control  and 
direction  of  another,  and  the  latter  in  the  exercise  of  the  authority  so 
eon f erred  orders  the  former  into  a  place  of  unusual  danger,  and 
tlins  exposes  him  to  extraordinary  peril,  of  the  existence  and  extent  of 
i^bich  he  is  not  advised,  the  master  is  liable. 

^Where  one  is  employed  in  a  work  which  necessarily  involves  more  or 
leas  danger,  he  assumes  the  risks  ordinarily  and  usually  incident  there- 
to ;  but  he  has  no  right  to  subject  himself  to  unnecessary  risks  or  un- 
usual dangers,  even  when  ordered  so  to  do.  So  held  in  WrightsvUle  & 
T.  R.  Co.  V.  Lattimore  (Ga.),  45  8.  E.  453,  9  R.  R.  R.  58,  32  Am.  & 
Sng.  R.  Cas.,  N.  S  ,  58. 

In  Thompson  v,  Chicago,  M.  &  St.  P.  Ry.  Co.  (  C.  C),  14  Fed.  564, 
it  is  held  that  if  the  danger  into  which  an  employee  is  ordered  is  appar- 
ent, and  is  as  well  known  to  the  employee  as  to  the  master,  the  former 
takes  the  risks  of  it. 

In  niinois  Cent.  R.  Co.  v.  Atwell,  196  111.  200,  64  N.  E.  1095,  6  R.  R. 
K.  317, 29  Am.  A  Eng.  R.  Cas.,  N.  S.,  317,  it  is  said  in  the  opinion:  "It 
is  tme  that  the  servant  must  act  with  that  degree  of  care  which  an  ordi- 
narily prudent  man  would  exercise  under  the  same  circumstances,  but  he 
is  to  be  judged  by  all  the  circumstances  and  in  view  of  the  order  of  the 
master.  The  servant  owes  the  duty  of  ot>edience  to  the  commands  of 
the  master,  and  if  he  is  ordered  to  perform  an  act  he  does  not  assume 
the  risk  of  obeying  the  order  unless  the  risk  is  so  great  that  a  man  of 
ordinary  prudence  would  not  encounter  it.  Offutt  v.  Exposition,  175  111. 
472,  51 N.  E.  651 ;  Gundlach  v,  Schott,  192  111.  509,  61  N.  E.  332,  85  Am. 
St.  Rep.  348.  The  jury  were  to  judge  of  Atwell's  conduct  by  consider- 
ing the  order  given  ;  the  habit  and  duty  of  obedience  to  orders  generally  ; 
the  suddenness  with  which  he  was  called  upon  to  act,  with  the  conse- 
qnent  lack  of  time  for  deliberation  ;  the  darkness  and  fog  ;  the  fact  that 
from  his  position  he  was  unable  to  see  the  approaching  train,  and  all 
the  surrounding  conditions." 

8«  Illustrations  of  Qeneral  Rule. - 

a.  Boarding  Overcrowded  Hand  Car. 

In  Bradshaw  v.  Louisville  &.  N.  R.  Co.,  14  Ky.  L.  Rep.  688,  21  S.  W. 
346,  it  is  held  that  a  section  hand  who  obeys  the  order  of  the  section 
boss  to  get  on  an  overcrowded  hand  car,  with  full  knowledge  that  it  is 
overcrowded,  assumes  the  risk  arising  therefrom  ;  and  there  can  be  no 
recovery  for  his  death  caused  by  his  falling  from  the  car  by  reason  of 
its  crowded  conditions. 

b.  Boarding  Moving  Locomotive. 

In  Roul  V.  East  Tenn.  V.  Sl  G.  R.  Co.,  85  Ga.  197, 11  S.  E.  558,  it  is 
held  that  where  a  servant  ot>eyed  the  order  of  a  superior  servant  to  mount 
a  locomotive  running  at  from  six  to  twelve  miles  an  hour,  the  railroad 
company  was  not  liable  for  the  injury  thereby  sustained. 

c.  Boarding  Moving  Car — Order  of  Absent  Conductor. 

A  servant  of  a  railroad  company,  though  he  may  be,  in  a  general 
sense,  under  the  duty  of  obeying  the  orders  of  a  conductor,  is  not  bound 
to  obey  an  order  when  so  doing  will  manifestly  subject  him  to  peril.  A 
l^eneral  order  from  a  conductor  to  a  flagman  to  "catch"  a  car  will  not 
justify  the  latter  in  attempting  to  do  so  at  a  time  when  the  car  is  mov- 
ing at  an  obviously  dangerous  rate  of  speed.  Especially  is  this  so  when 
the  conductor,  when  giving  the  order,  was  not  aware  of  the  speed  at 
which  the  car  would  t^  running  when  the  flagman  was  expected  to  catch 
it,  and  was  not  present  when  the  latter  attempted  to  do  so.  So  held  in 
Whatley  v.  Macon  &  N.  Ry.  Co.,  104  Ga.  764,  30  S.  E.  Rep.  1003, 11  Am. 
A  Eng.  R.  Cas.,  N.  S.,  425. 
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d.  Jumping  from  Moving  Train. 

In  Ballard  v.  Chicago,  R.  I.  &  P.  R.  Co.,  51  Mo.  App.  453,  it  la  held  that 
if  an  employee  jumpa  from  hia  maater'a  moving  train  in  obedience  to 
the  order  of  the  boas,  and  in  doing  so  is  hurt,  this  will  not  bar  hia  right 
to  recover,  unless  the  danger  in  obeying  waa  ao  glaring  that  a  reason- 
ably prudent  man  would  not  have  undertaken  it. 

e.  Coupling  l^^ovingCa^8. 

In  Davis  v.  Western  Ry.  of  Alabama,  107  Ala.  626, 18  So.  173,  it  is  held 
that  where  an  order  ia  given  by  a  foreman  to  a  brakeman  to  uncouple 
cam  in  motion,  under  such  circumstancea  that,  by  complying  therewith, 
he  would  incur  risks  of  obvious  peril  such  aa  a  reasonably  prudent  man 
would  regard  as  extra  hazardoua  if  obeyed,  the  brakeman  in  obeyin^^ 
assumes  the  risk. 

f.  Uncoupling  Moving  Cars. 

Where  a  brakeman  was  told  to  uncouple  a  train  of  moving  cars  from 
the  engine,  and  given  direction  as  to  how  the  work  was  to  be  done,  and 
how  best  to  avoid  the  danger  incident  to  the  tranaaction,  he  aaaumed 
the  risk.  So  held  in  Gorman  v.  Minneapolia  &  St.  L.  Ry.  Co.  (Iowa), 
90  N.  W.  79,  3  R.  R.  R.  293, 26  Am.  &  Eng.  R.  Caa.,  N.  S.,  293. 

g.  Inexperienced  Brakeman   Injured  by  Backing  Car  While   Coupling- 
In  Shadd  V.  Georgia,  C.  &  N.  R.  R.  Co.,  116  N.  Car.  968,  21  S.  B.  554, 

it  appeared  that  an  inexperienced  brakeman  was  ordered  by  the  con- 
ductor of  a  railroad  company  to  make  a  coupling,  which  an  experienced 
brakeman  had  volunteered  to  make,  and  as  plaintiff  went  between  the 
cars,  in  obedience  to  the  command,  and  while  he  waa  arranging  a  dia- 
placed  link,  the  conductor,  who  could  see  plaintiff's  danger,  aignaled  to 
the  engineer  to  back  the  train  and  at  the  aame  time  ahouted  to  plain- 
tiff not  to  miss  the  coupling.  It  was  held  that  it  waa  error  to  charge 
that  plaintiff  could  not  recover  for  injurlea  received  in  so  attempting  to 
obey  orders  and  make  the  coupling. 

h.  Excavating  Deeper  than  Usual. 

Defendant  had  plaintiff  employed  in  making  excavations  that  de- 
manded much  caution.  "Grouod-hog-holes"  were  dug  eighteen  inches 
wide  and  thirteen  feet  deep,  instead  of  six  or  eight  feet  deep,  as  usual, 
with  sides  unsupported.  The  '*boss*'  without  examining  as  to  the  safety 
of  the  work,  ordered  plaintiff,  who  was  unaware  of  the  increased 
dangera  thereof,  to  go  in  and  dig  the  hole  deeper.  The  aides  caved  in 
and  disabled  plaintiff  for  life.  It  was  held  that  defendant  was  liable. 
Norfolk  &  W.  Ry.  Co.  v.  Ward,  90  Va.  687, 19  8.  E.  849. 

i.  Inexperienced  Employees-Excavation— Caving  of  River  Bank. 

Plaintiff  was  in  the  service  of  defendant  railroad  company  under  C. 
as  foreman.  By  the  direction  of  the  latter,  a  heavy  piece  of  timber  waa 
placed  at  right  angles  to  a  river,  to  be  used  as  a  skid  in  launching  a 
barge  ;  and  while  plaintiff  was  digging  a  ditch  close  to  the  skid,  as  or- 
dered by  C,  the  earth  caved  under  the  weight  of  the  timber,  and  plain- 
tiff was  injured.  There  was  evidence  that  there  were  safer  methoda  of 
doing  such  work.  It  waa  held  that  as  it  appeared  that  the  earth  where 
the  timt>er  was  placed  was  soft,  and  plaintiff  waa  inexperienced  in  such 
work  and  C.  was  experienced,  it  was  not  error  to  refuse  to  charge  that, 
if  the  danger  from  the  caving  of  the  bank  waa  as  open  to  the  observa- 
tion of  plaintiff  as  to  C.  then  plaintiff  could  not  recover,  becauae  he  aa- 
aumed the  risk.  Texas  &  P.  Ry.  Co.  v.  French  (Tex.  Civ.  App.),  22  S. 
W.  866. 

J.  Brakeman  Injured  by  Derailment  of  Train  Run  Downgrade  by 
Directions  of  Conductor. 
In  Wooden  v.  Western  N.  Y.  &  P.  R.  Co.,  25  N.  Y.  Supp.  977,  it  ap- 
peared that  a  freight  train  in  running  downgrade  left  the  track  and 
killed  its  brakeman.  Under  a  rule  of  the  company  it  was  left  to  the 
judgment  of  the  conductor  whether  he  would  run  the  train  down  as  a 
whole  or  whether  he  would  detach  a  portion  of  it  and  call  for  extra  help ; 
but  on  thia  occasion  he  attempted  to  run  the  train  down  as  a  whole.  It 
was  held  that  in  order  for  the  company  to  avoid  liability  on  the  ground 
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tlisLt  the  brakeman  assumed  the  risk  the  company  must  show  that  brake- 
maLn  knew,  or  was  bound  to  know  of  the  danger  in  time  to  enable  him 
to  decline  to  take  part  in  the  operation,  or  remain  on  the  train. 

Ic.  Railure  to  Provida  Safe  Place  to  Work  and  Failure  to  Warn  of 
Extra  Danger. 
In  Stackman  v,  Chicagro  Sl  N.  W.  R.  Co.,  80  Wis.  428,  SO  N.  W.  404,  it 
i^a.s  held  that  where  an  employee  is  injured  in  the  performance  of  extra- 
l>erilons  work  under  the  order  of  the  company,  he  may  maintain  an  ac- 
tion where  the  company  was  neg^ligcent  in  not  providing  a  safe  place  in 
^whlch  he  miffht  work,  and  in  failing  to  warn  him  of  the  extra  danger. 
I.  Running  Train  over  Dangerous  Road. 

Where  both  an  engineer  and  his  company  have  knowledge  of  a  defect 
in  the  road,  the  engineer  takes  the  risk  of  running  his  engine  over  it, 
nnless  the  company  undertakes  to  give  special  directions  as  to  the  mode 
of  operating  the  train  over  such  defect.  So  held  in  Indianapolis  &  C. 
R.  Co.  V,  Love,  10  Ind.  554. 

m.  Using  Dangerous  Tools. 

In  Central  Railroad  v.  Haslett,  74  Ga.  59,  it  ii  held  that  if  the  em- 
ployee is  aware  of  the  dangerous  character  of  any  particular  tool  or  ap- 
pliance, and  continues  to  use  it,  he  cannot  recover  for  aoy  damage  he 
may  sustain  by  its  use ;  nor  would  it  alter  the  rule  if  an  -employee 
knowingly  used  a  dangerously  defective  tool  under  the  immediate  orders 
of  a  superior  employee. 

n.  Inexperienced  Employee— Defective  Couplings. 

In  Illinois  Cent.  R.  Co.  v.  Price,  72  Miss.  862, 18  So.  415,  it  is  held  that 
where  plaintiff  an  inexperienced  switchman,  is  ordered  by  the  conductor 
to  couple  two  foreign  cars,  having  coupling  appliances  unlike  those 
on  defendant's  cars,  and  more  dangerous,  and  with  which  plaintiff  is  un- 
acquainted, and,  without  being  warned  of  the  danger,  attempts  to  cou« 
pie  them,  and  is  injured  by  reason  of  their  defective  condition,  which 
waa  not  apparent  to  him,  the  railroad  company  is  liable. 

0.  Coupling  Cars — Unsuitable  Links. 

In  Denver,  T.  &  G.  R.  Co.  v,  Simpson,  16  Colo.  55,  26  Pac.  339,  it  is 
held  that  a  brakeman  who  has  his  hand  crushed,  while  attempting  to 
couple  in  the  dark  two  cars  with  draw-heads  at  an  unequal  height  from 
the  track  can  recover  for  his  injuries,  where  the  company  had  failed  to 
fnmish  suitable  links  for  such  couplings,  and  the  conductor  ordered 
plaintiff  to  take  the  unsuitable  links  with  which  he  attempted  to  make 
the  coupling. 

p.   Dangerous  Maehinery. 

In  Patterson  v.  Pittsburg  &  C.  R.  Co.,  76  Pa.  389,  it  is  held  that 
when  the  servant,  in  obedience  to  the  master,  incurs  the  risk  of  machin- 
ery, which  though  dangerous,  is  not  so  much  so  as  to  threaten  imme- 
diate injury,  or  it  is  reasonably  probable  may  be  used  safely  by 
extraordinary  caution,  the  master  is  liable  for  a  resulting  accident. 

4.  Protected  by  Order. 

In  Pennsylvania  R.  Co.  v.  O'Shaughnessy,  122  Ind.  588,  23  N.  E.  675 
it  is  held  that  an  employee  who  does  what  he  is  ordered  to  do  is  pro 
tected  to  a  reasonable  degree  by  the  order  while  engaged  in  perform 
ing  the  special  duty  enjoined  upon  him. 

6.  Negligent  Direction  of  Work. 

In  Schroeder  v.  Chicago  A,  A.  R.  Co.,  108  Mo.  322,  18  S.  W.  1094,  it  is 
held  that  a  servant  assumes  all  ordinary  risks  of  his  employment,  but 
not  unknown  perils  arising  from  negligent  direction  of  the  work. 

B.  WORK  NOT  WITHIN  SCOPE  OF  EMPLOYMENT. 

1.  General  Rule. 

According  to  the  generally  accepted  doctrine,  the  general  rule  is 
applicable  even  where  the  servant  is  ordered  to  do  dangerous  work  not 
within  the  scope  of  the  duties  he  has  contracted  to  perform. 

»  United  States.— JJnion  Pac.  R.  Co.  v.  Fort  (U.  S.),  17  Wall.  553  ;  Eng- 
lish v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C.)  24  Fed.  906;  Miller  v. 
Union  Pac.  Ry.  Co.,  17  Fed.  67. 
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Indiana.— Pittahurgh,  C.  A  St.  L.  Rj.  Co.  v.  Adama,  105  Ind.  151,  5 
N.  E-  187  ;  Cincinnati,  H.  &  8.  R.  Co.  v.  Madden,  134  Ind.  462,  34  N.  B. 
227;  LouiaviUe.  E.  &  St.  L.  C.  Rj.  Co.  v.  Hanningr,  131  Ind.  529,  31  N. 
E.  187;  Nail  v.  LouisvUle,  N.  A.  &  C.  Ry.  Co.,  129  Ind.  264,  28  N.  K. 
183. 

Massachusetts.— LteaLtj  v.  Boston  &  A.  R.  R.,  139  Mass.  580, 2  N.  E.  115. 

^frVAfir<'M-'~-<'avifirAn  ».  Lake  Shore,  etc.,  R.  Co.,  110  Mich.  71,  67  N. 
W.  1097. 

A^^^rtfjika.— Chicago,  R.  I.  A  P.  R.  Co.  i'.  McCarty,  49  Neb.  475,  68 
N.  W.  633,  5  Am.  A,  Engr*  R.  Caa.,  N.  S.,  507. 

7>;ra5.— Houston  &  T.  C.  Ry.  Co.  v.  Fowler,  56  Tex.  452,  8  Am.  A 
Eng.  R.  Cas.  504  ;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Wrenn,  20  Tex.  Civ. 
App.  628,  50  8.  W.  210. 

2.  Other  Statements  of  Qenaral  Rule. 

In  Cincinnati,  H.  &  8.  R.  Co.  v.  Madden,  134  Ind.  462.  34  N.  E.  227,  it 
is  held  that  where  a  servant  agrees  for  a  certain  consideration  to  per- 
form certain  services,  the  servant  assumes  all  the  ordinary  risks  and 
dang'ers  incident  to  snch  service ;  bnt  where  the  master  orders  the  serv* 
ant  to  perform  service  other  than  that  embraced  in  the  contract  of 
hire,  a  different  rule  prevails,  and  there  is  no  implied  agreement  that 
the  servant  will  take  on  himself  the  risks  incident  to  the  service,  bnt, 
on  the  other  hand,  the  master  impliedly  assures  the  servant  that  he  haa 
exercised  reasonable  care  to  have  the  place,  machinery,  etc.,  in  a  safe 
condition,  and  fit  for  the  business  for  which  they  are  used,  and  further 
assures  such  servant  that  he  has  exercised  reasonable  care  in  the  selec- 
tion of  the  servants  with  whom  such  servant  is  to  labor  in  bis  new  serv- 
ice into  which  he  is  ordered.  In  such  a  case  it  is  not  contributory 
neerligence  for  the  servant  to  obey  the  order  of  the  maater,  unless  the 
danger  in  the  new  service  into  which  the  master  has  ordered  him  is  so 
glaring  that  no  prudent  man  would  have  entered  into  it. 

In  Gavigan  v.  Lake  Shore,  etc,  R.  Co.,  110  Mich.  71,  67  N.  W.  1097, 
it  is  held  that  the  fact  that  a  servant  is  directed  by  a  superior  to  per- 
form a  service  outside  of  the  scope  of  his  employment,  and  is  injured 
while  attempting  to  perform  such  service,  does  not  give  him  a  right  of 
action  against  the  master  for  the  injury  so  received,  where  the  dan* 
gers  of  the  service  were  apparent,  and  its  performance  undertaken 
without  objection.  This  rule  was  held  applicable  where  an  experienced 
section  man,  while  engaged  with  the  other  members  of  the  section 
gang,  in  moving  a  loaded  car  by  shoving  an  empty  car  against  it,  waa 
ordered  by  the  section  boss  to  climb  upon  the  loaded  car  and  set  the 
brake,  and  was  injured  by  the  empty  cars  being  pushed  against  him 
while  he  was  climbing  a  ladder  on  the  loaded  car  to  execute  the  order. 

If  a  master  orders  a  servant  to  do  some  act  outside  of  the  duties  ordi- 
narily incident  to  hia  employment,  and  subjecting  him  to  additional 
hazard,  the  emplojree  does  not  necessarily  assume  the  risk  of  the  addi 
tional  hazard,  even  though  the  dangers  attending  it  are  obvious.  If 
the  apparent  danger  is  such  that  a  person  of  ordinary  prudence,  exer- 
cising that  prudence,  would  refuse  to  encounter  it,  the  servant  proceeda 
at  his  peril.  Otherwise,  he  may  undertake  the  service,' using  care  pro- 
portioned to  the  apparent  incurred  risk,  and  if,  in  so  doing,  he  is 
injured  by  the  master's  fault,  he  may  recover  for  the  injury.  So  held 
in  Louisville,  E.  &  St.  L.  C.  Ry.  Co.  v.  Banning,  131  Ind.  529,  31  N. 
E.  187. 

In  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Wrenn,  20  Tex.  Civ.  App.  628,  50 
8.  W.  210,  it  is  held  that  when  a  railway  employee  is  called  upon  to  per- 
form a  task  outside  of  his  usual  employment,  he  only  assumes  those 
dangers  of  which  be  has  knowledge,  or  which  are  as  obvious  to  him 
as  they  are  to  the  master  or  vice  principal. 

In  Pittsburg,  C.  &  St.  Louis  Ry.  Co.  v.  Adams,  105  Ind.  151,  5  N.  E. 
187,  it  is  held  that  the  servant's  implied  assumption  of  risks,  which 
accompanies  and  is  a  part  of  the  contract  of  hiring,  is  confined  to  the 
particular  work  and  class  of  work  for  which  he  is  employed,  and  if  the 
master  orders  him  to  work  temporarily    in  another  department  of 
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the  general  bttsiness,  where  the  work  is  of  such  a  different  nature  thaft 
it  cannot  be  said  to  be  within  the  scope  of  the  employment,  and  where 
he  is  associated  with  a  different  class  of  emplo^rees,  he  will  not,  by 
obejing  such  orders,  necessarily  thereby  assume  the  risks  incident  to 
the  work  and  the  risk  of  negligence  on  the  part  of  such  employees. 

In  Houston  &  T.  C.  Ry.  Co.  v.  Fowler,  56  Tex.  452,  it  is  held  that 
there  can  be  no  recovery  for  injuries  sustained  by  a  railroad  employee 
while  performing,  in  obedience  to  orders,  a  service  not  within  the  scope 
of  his  duties,  if  his  opportunity  for  observing  the  danger  was  equal  to 
that  of  the  company  ;  nor  is  the  company  guilty  of  negligence  in  order- 
ing the  performance  of  an  unusually  dangerous  service,  if  it  is  for  a 
gooA  reason,  as  for  the  safety  of  the  passengers. 

Where  an  employee  of  a  railway  company,  hired  to  labor  in  a  partic- 
nlar  service,  and  no  other,  is  compelled  to  labor  at  a  business  much 
more  perilous  than  that  which  he  engaged  to  do,  and  with  which  he  is 
not  familiar,  and  while  laboring  receives  an  injury,  the  company  is 
liable  for  the  damages  occasioned  by  the  injury.  So  held  in  Chicago  A 
Great  Eastern  Ry.   Co.  v,  Harney,  28  Ind.  28. 

In  Nail  V.  I<ouisville,  N.  A.  Sl  C.  Ry.  Co.,  129  Ind.  264, 28  N.  E.  183,  it 
is  held  that  where  the  master  orders  a  servant  to  do  something  which 
involves  encountering  a  risk  not  contemplated  in  his  employment,  al- 
though the  risk  is  equally  open  to  the  observation  of  both,  it  does  not 
necessarily  follow  that  the  servant  either  assumes  the  increased  risk, 
or  is  negligent  in  obeying  the  order.  If  the  apparent  danger  is  such 
that  a  man  of  ordinary  prudence  would  not  take  the  risk,  the  servant 
acts  at  his  peril ;  but  unless  the  apparent  danger  is  such  as  to  deter  a 
man  of  ordinary  prudence  from  encountering  it,  the  servant  will  not  be 
compelled  to  abandon  the  service,  or  assume  all  additional  risk  ;  but 
may  obey  the  order,  using  care  In  proportion  to  the  risk  apparently  as- 
somed. 

8.  Illustrations. 

a.  Ignorance  of  Custom  of  Leaving  Hatchways  Open  on  Different  Kind 

of  Boat. 

In  Brown  v.  Ann  Arbor  R.  Co..  118  Mich.  205,  76  N.  W.  407,  it  is  held 
that  a  servant  who  is  taken  temporarily  from  the  work  for  which  he  is 
regularly  employed,  and  is  set  to  do  work  of  a  different  kind,  in  a  strange 
place,  has  a  right  to  assume,  in  the  absence  of  any  caution  of  warning, 
that  there  are  no  circumstances  unknown  to  him,  and  known  to  the 
master,  which  render  his  new  place  of  work  unusually  dangerous.  This 
rule  was  held  applicable  where  an  oiler  on  a  ferryboat,  in  which  the 
hatchways  were  always  covered  when  not  in  use,  was  directed  to  per- 
form a  different  kind  of  work  on  another  boat,  which  was  out  of 
commission,  without  his  knowing  or  being  informed  of  a  custom  of  leav- 
ing the  hatchways  open  on  such  boats  when  out  of  commission. 

b.  Obeying  Order  to  Arrest  Trespasser  by   Employee  Acting  outside 

Scope  of  Employment. 
Where  a  watchman  employed  by  a  railroad  company  to  guard  its 
property  was  ordered  by  a  superior  to  arrest  a  trespasser  on  a  slowly 
moving  freight  train  which  was  running  on  a  track  alongside  of  which 
the  company  had  dumped  a  pile  of  sand  four  or  five  days  before,  and 
he  stumbled  over  it  and  fell  under  the  wheels  in  attempting  to  board 
the  train  for  the  purpose  of  making  the  arrest,  which  was  outside  of  his 
usual  employment,  the  question  whether  the  danger  from  the  pile  of 
gravel  was  a  ri^  he  assumed  was  for  the  jury.  So  held  in  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Kinnare,  190  111.  9,  60  N.  E.  57,  21  Am.  &  Eng.  R. 
Cas.,  N.  S.,  328. 

c.  Boy  Ordered  to  Adjust  Belt  of  Dangerous  Machinery. 

In  Union  Pac.  R.  Co.  v.  Fort  (U.  S.),  17  Wall.  563,  it  appeared  that  a 
young  boy  had  been  engaged,  by  a  company  owning  it,  in  a  machine 
shop,  as  a  workman  or  helper  under  the  superintendence  of  C,  and  re- 
quired to  obey  his  orders.  After  being  employed  for  a  few  months, 
chiefly  in  receiving  and  putting  away  mouldings  as  they  came  from  a 
moulding  machine,  the  boy,  by  the  order  of  C.,  ascended  a  ladder  to  a 
12  R  R  R-25 
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great  height  from  the  floor,  among  rapidly  revolving  and  dangerous 
machinery,  for  the  purpose  of  adjusting  a  belt  by  which  a  portion  of 
the  machinery  was  moved,  and  while  engaged  in  the  endeavor  to  ex- 
ecute the  order  had  his  arm  torn  from  his  body.  The  jury,  by  a  special 
verdict,  found  that  the  order  was  not  within  the  scope  of,  the  boy's 
duty  and  employment,  but  was  within  that  of  C  ;  that  the  order  was 
an  unreasonable  one ;  that  its  execution  was  attended  with  hazard  to 
life  or  limb,  and  that  a  prudent  man  would  not  have  ordered  the  boy  to 
execute  it.  It  was  held  that  the  company  was  liable  in  damages  for 
the  injuries.  In  this  case  it  is  said  in  the  opinion:  '*If  the  order  had 
been  given  to  a  person  of  matured  years,  who  had  not  engaged  to  do* 
such  work,  although  enjoined  to  obey  the  directions  of  his  superiors,  it 
.  might  with  some  plausibility  be  argued  that  he  should  have  disobeyed 
it,  as  he  must  have  known  that  its  execution  was  attended  with  danger. 
Or,  at  any  rate,  if  he  chose  to  obey,  that  he  took  upon  himself  the  risk 
incident  to  the  service.  But  this  boy  occupied  a  very  difi^erent  posi- 
tion. How  could  he  be  expected  to  know  the  peril  of  the  undertaking  ? 
he  was  a  mere  youth,  without  experience,  and  not  familiar  with  ma- 
chinery. Not  being  able  to  judge  for  himself  be  had  a  right  to  rely  on 
the  judgment  of  C." 

d.  Laborer  Ordered  to  Couple  Cars. 

An  ordinary  laborer  for  a  railroad,  working  with  other  laborers  of 
the  same  class,  who  had  never  had  any  occasion  to  make  a  coupling, 
nor  any  reason  to  suppose  that  he  would  be  required  to  do  so,  did  not 
ateume  the  risk  of  defects  in  a  car  or  a  drawhead  of  which  he  had  ao 
reason  to  know  and  had  never  observed,  when  suddenly  called  by  a 
foreman  to  make  such  coupling.  Branz  v,  Omaha  A  C.  B.  Ry.  A 
Bridge  Co.  (Iowa),  94  N.  W.  906,  8  R.  R.  R.  642,  31  Am.  A  Eng.  R.  Gas., 
N  8.,  642. 

In  an  action  against  a  railroad  company,  to  recover  for  the  death  of 
a  person,  it  was  averred  that  the  deceased  was  employed  about  the  de- 
pot grounds  and  freight  house  of  the  defendants,  as  a  common  laborer, 
specially  for  the  purpose  of  loading  and  unlpading  the  freight  cars,  and 
for  no  other  or  different  purpose  ;  that  while  he  was  engaged  in  loading 
a  car  with  pig  iron,  the  deceased  was  ordered  by  the  superintendent  or 
foreman  of  the  company,  employed  to  manage,  direct  and  superintend 
the  business  and  affairs  of  the  company  about  the  depot,  to  couple  and 
connect  a  freight  car  with  other  cars  attached  to  a  locomotive,  contrary 
to  the  special  engagement  of  deceased,  about  which  operation  he  was 
totally  inexperienced,  which  fact  was  well  known  to  the  superintendent, 
and  while  so  engaged,  having  to  go  between  the  cars  for  the  purpose, 
the  engine  was  mo  carelessly  handled  as  to  bring  the  cars  together  with 
great  force.  It  was  held,  deceased  having  used  due  care  and  caution 
while  coupling  the  cars,  that  the  company  was  liable.  Lalor  v.  Chicago, 
B.  &  Q.  R.  Co.,  52  111.  401. 

e.  Foreman  of  Construction  Gang  Ordered  to  Do  Switching. 

When  an  employee  of  mature  years  and  ordinary  intelligence  and 
experience  is  directed  to  do  temporary  work  outside  of  his  business  he 
has  engaged  to  do,  and  con8ent3  to  do  such  work,  without  objection  on 
account  of  his  want  of  knowledge,  skill,  or  experience  in  doing  such 
work,  no  negligence  of  the  employer  can  be  predicated  upon  that  state 
of  facts  alone.  This  principle  was  held  applicable  where  the  foreman 
of  a  gang  of  men  engaged  in  constructing  a  bridge  and  buildings  for  a 
railroad  company  was  directed  to  take  his  engine  and  men  and  do  some 
switching,  and  undertook  such  work  without  objection,  and  was  injured 
while  personally  making  a  coupling,  by  reason  of  the  negligence  of  the 
engineer  and  a  defect  in  the  coupling  apparatus  of  which  the  railroad 
company  was  not  shown  to  have  had  knowledge.  Cole  v.  Chicago  &  N. 
W.  R.  Co.,  71  Wis.  114,  37  N.  W.  84,  33  Am.  A  Eng.  R.  Cas.  274. 

4.  Presumption  of  Legality  of  Orders. 

In  Chicago  &  N.  W.  Ry.  Co.  v.  Bayfield,  37  Mich.  205,  it  is  held  that 
the  orders  of  a  master  are  so  far  presumptively  lawful  that  the  servant 
has  the  burden  of  showing  a  lawful  reason  for  refusing  to  obey  him. 
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While  a  penon  who  engag-es  for  a  particular  aervice  agrees  to  en* 
counter  only  the  dangers  of  that  service,  he  maj  perhaps,  in  the  first 
instance,  assume  that  the  order  given  him  by  his  superior  is  warranted 
by  the  legitimate  scope  of  his  employment.  If,  so  assuming,  he  is  in- 
duced to  perform  duties  which,  by  his  contract,  he  is  not  bound  to  per- 
form .and  is  thus  injured,  he  should  be  able  to  maintain  an  action  for 
the  injury  against  the  employer.  So  held  in  Leary  v.  Boston  &  Albany 
R.  R.,  139  Mass.  580,  2  N.  E.  115. 

6.  Master  Estopped. 

In  Chicago  &  N.  W.  Ry.  Co.  v.  Bayfield,  37  Mich.  205,  it  is  held  that 
a  master  is  estopped  from  insisting  that  his  servant  Is  in  the  wrong  in 
not  refusing  to  obey  an  unwarranted  order. 

C.  ORDERS  INCONSISTENT  WITH  RULES. 

I.  General  Rule. 

It  seems  that  an  employee  does  not  necessarily  assume  the  risk  of 
obeying  an  order  inconsistent  with  a  rule  of  the  master ;  that  he  may 
generally  assume  that  the  master's  representative,  whom  he  has  been 
instructed  to  obey,  has  authority  to  waive  the  rule. 

United  States.— 'EinXey  v.  Richmond  AD.  R.  Co.  (C.  C),  59  Fed.  419; 
Chicago  M.  &  St.  P.  Ry.  Co.  v,  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184. 

Georgia.^Centr^X  Railroad  v.  DeBray.  71  6a.  406. 

Illinois,— IWinoi^  Cent.  Ry.  Co.  v,  Neer,  26  111.  App.  356,  31  111. 
App.  126. 

/ff^taffa— Pennsylvania  Co.  v,  Roney,  89  Ind.  453,  12  Am.  &  Eng.  R. 
Cas.  223;  Cincinnati,  L,  St.  L.  &  C.  R.  Co.  v,  Lang,  118  Ind.  579,  21  N. 
E.  317. 

Aa«rja5.— Hannibal  Sl  St.  J.  R.  Co.  v,  Kanaley,  39  Kan.  1,  17  Pac.  324 ; 
Union  Pac.  Ry.  Co.  v,  Springsteen,  41  Kan.  724,  21  Pac.  774  ;  Kansas 
City  Ft.  S.  &  G.  R.  Co.  v.  Kier,  41  Kan.  661,  21  Pac.  770. 

Kentucky.— "RAilrodA  Co.  v.  Brooks,  83  Ky.  129 ;  Louisville,  etc.,  R. 
Co.  V.  Foley,  94  Ky.  220,  21  S.  W.  866. 

Massachusetts. — Hannah  v,  Connecticut  River  Ry.  Co.,  154  Mass.529» 
28  N.  E.  682. 

Minnesota.^UKWv,  Chicago,  B.  A,  N.  R.  Co.,  46  Minn.  439,  49  N. 
W.  239. 

Missouri.— ^virlhvLtv.  Wabash  R.  Co.,  130  Mo.  657,  31  S.  W.  1051. 

North  Carolina. — Mason  v.  Richmond  Sl  D.  R.  Co.,  Ill  N.  Car.  482» 
16  S.  E.  696. 

South  Car<7/fffa.— Boatwright  v.  Railroad  Co.,  25  S.  Car.  129;  Cole- 
man V.  Railroad  Co.,  25  8.  Car.  446. 

Virginia.— ^ichmon&  &  D.  R.  Co.  v.  Rudd,  88  Va.  648,  14  S.  E.  361. 

S.  Illustrations. 

a.  Engineers. 

It  is  the  duty  of  an  engineer  to  ot>ey  rules  prescribed  by  his  employer* 
unless  they  are  abrogated  by  the  employer,  or  obedience  is  made  im- 
possible by  the  master's  act  by  his  giving  orders  inconsistent  with  the 
general  rules.  Pennsylvania  Company  v,  Roney,  89  Ind.  453  ;  Illinois 
Cent.  Ry.  Co.  v.  Neer,  26  HI.  App.  356,  31  111.  App.  126  ;  Hall  v.  Chicago* 
B.  &  N.  R.  Co.,  46  Minn.  439.  49  N.  W.  239 ;  Cincinnati,  I.,  St.  L.  &  C. 
R.  Co.  V.  Lang,  118  Ind.  579,  21  N.  E.  317 ;  Hannibal  A  St.  Jl  R.  Co.  v. 
Kanaley,  39  Kan.  1, 17  Pac.  324. 

b.  Coupling  Cars— Conductor's  Orders. 

Where  a  conductor  orders  a  brakeman  to  couple  cars  in  a  manner 
which  is  forbidden  by  the  rules  of  the  company  and  the  brakeman  is 
injured,  the  rule  is  held  to  be  waived  by  the  company  as  the  conductor 
IB  its  representative.  So  held  in  Central  Railroad  v,  DeBray,  71  6a. 
406 ;  Railroad  Co.  v.  Brooks.  83  Ky.  129  ;  Louisville,  etc.,  R.  Co.  v.  Foley, 
94  Ky.  220,  21  S.  W.  866;  Hannah  v.  Connecticut  River  Ry.  Co.,  154 
Mass.  529,  28  N.  E.  682;  Mason  v.  Richmond,  etc.,  R.  Co.,  Ill  N.  Car. 
482,  53  Am.  &  Eng.  R.  Cas.  183,  16  S.  E.  698 :  Boatwright  v.  Railroad 
Co.,  25  S.  Car.  129 ;  Coleman  v.  Railroad  Co.,  25  S.  Car.  446  ;  Chicago 
M.  &  St.  P.  Ry.  Co.  V.  Ross,  112  U.  S.  377.    But  see  Russell  v,  Rich«^ 
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mond,  etc.,  R.  Co.  (N.  Car.),  47  Fed.  204;  Richmond,  etc.,  R.  Co.    zr. 
Finley,  63  Fed.  228. 

In  Mason  v.  Richmond  &  D.  R.  Co.,  Ill  N.  Car.  482,  16  S.  E.  696,  it  is 
held  that  where  a  brakeman  enters  into  an  afirreement  with  the  rail- 
road company  waiving  all  liability  for  injuries  resulting  from  any  in- 
fraction of  a  rule  of  the  company  prohibiting-  brakeman  from  conpling* 
cars  except  with  a  stick  and  forbidding  them  to  go  between  cars  to 
couple,  an  order  by  the  brakeman 's  conductor,  directing  him  to  go 
between  the  cars  to  couple  whenever  he  fails  in  an  effort  to  couple  with 
a  stick,  is  a  waiver  by  the  company  of  the  brakeman's  agreement. 

e.  Adjusting  Switch. 

If  a  brakeman,  under  the  direction  of  the  conductor  of  his  train,  and 
in  the  presence  and  with  the  knowledge  of  the  division  superintendent 
of  the  road,  who  has  charge  of  its  management  and  directs  the  em- 
ployees of  the  company  in  the  performance  of  their  duties,  opens  and 
adjusts  a  switch  for  a  long  time  in  a  different  manner  than  that  pre- 
scribed by  the  established  rules,  such  rules  are  deemed  changed  or 
modified  as  to  the  brakeman  obeying  the  orders  of  the  conductor,  with 
the  knowledge  and  sanction  of  the  division  superintendent.  So  held  in 
Kansas  City,  Ft.  8.  &  G.  R.  Co.  v.  Kier,  41  Kan.  661,  21  Pac  770. 

d.  Working  on  Storage  Tracks. 

In  Keenan  v.  New  York,  L.  E.  A  W.  R.  Co.,  21  N.  T.  Supp.  445,  it 
appeared  that  deceased  was  a  workman  engaged  in  repairing  cars 
that  were  run  onto  what  was  known  as  safety  tracks,  but  went  under 
a  car  standing  on  what  was  known  as  storage  tracks,  to  obtain  ma- 
terial that  was  generally  obtained  elsewhere,  and  was  killed.  He  was 
acquainted  with  a  rule  of  the  company  forbidding  any  work  on  that 
track.  It  was  held  that  the  fact  that  his  foreman  directed  him  to  go 
under  the  car  would  not  make  the  company  liable  in  the  absence  of 
evidence  that  the  foreman  was  authorised  to  change  or  interfere  with 
the  rules  of  the  company,  and  so  direct  him. 

e.  Death  of  Section  IHand — Improper  Order  of  Foreman. 

Where  the  death  of  a  railroad  section  hand  was  due  to  an  attempt 
to  obey  an  improper  order  of  the  foreman,  his  administrator  might 
recover,  the  foreman  not  being  a  fellow  servant  with  regard  to  the 
exercise  of  his  power  to  command.  So  held  in  Illinois  Cent.  R.  Co. 
V.  Atwell,  196  111.  200,  64  N.  K.  1095,  6  R.  R.  R.  317,  29  Am.  &  Bng.  R. 
Ca8.,N.  S.,317. 

8.  Compliance  with  Orders  or  Requests  of  Those  Not  In  Authority. 

In  Pittsburgh,  C.  A  St.  L.  Ry.  Co.  v,  Adams,  105  Ind.  151,  5  N.  B. 
187,  it  is  held  that  if  a  servant,  upon  the  orders  of  a  co-employee, 
employed  in  the  same  work  with  him,  and  without  authority  from  the 
master  to  order  and  control  the  servant's  work  and  movements,  leaves 
his  work  which  in  the  original  contract  he  is  hired  to  perform,  and 
engages  in  more  hazardous  work,  the  master  is  not  liable  for  injuries 
sustained  by  him  in  consequence. 

In  Watts  V,  Hart,  7  Wash.  178, 34  Pac.  423,  it  is  held  that  .the  fact 
that  a  servant  undertakes  a  dangerous  piece  of  work  by  the  direction 
of  a  fellow  servant  who  does  not  stand  in  the  relation  to  him  of  a  vice 
principal,  will  not  render  the  principal  liable  for  injuries  sustained  by 
him  from  so  doing. 

a.  Yardmsster  Coupling  Cars. 

A  yardman  was  killed  while  coupling  cars  by  request  of  the  engineer, 
who  was  not  a  vice  principal  with  respect  to  him,  and  whose  negli- 
gence was  the  cause  of  the  accident.  It  was  not  a  part  of  the  yard- 
man's duty  to  couple  the  cars.  It  was  held  that  the  deceased  assumed 
the  risk.    Bradley  v,  Nashville,  C.  A  St.  L.  R.  Co.,  14  Lea.  (Tenn.)  374. 

b.  Fireman  Uncoupling  Cars. 

In  Shugart  v.  Norfolk  A  W.  R.  Co.  (Va.),  22  S.  E.  484,  it  appeared 
that  deceased  was  a  fireman  in  the  employ  of  the  defendant  railroad 
company  ;  that  the  engineer  acted  as  conductor,  and  at  times  uncoupled 
cars,  and  sometimes  requested  deceased  to  do  so.    The  deceased  also 
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nncoapled  cars  of  his  own  motion,  but  on  the  occasion  when  the  accl- 
deal  occarred  the  eng'ineer,  who  alone  testified  for  the  plaintiff  on  this 
point,  did  not  recollect  whether  the  deceased  was  requested  so  to  do  or 
not.  It  was  claimed  that  by  reason  of  the  insufficient  number  of 
persons  in  charge  of  the  train  the  deceased  was  killed  while  nncouplinic 
cars.  It  was  held  that,  as  it  had  not  been  shown  that  he  was  ordered 
to  perform  that  nnusal  duty,  the  company  was  not  liable. 
c.  Boy  Uncoupling  Cars. 

In  Texas  &  New  Orleans  Ry.  Co.  v.  Skinner,  4  Tex.  Civ.  App.  661,  23 
S.  W.  1001,  it  appeared  that  plaintiff's  son  was  a  messeng-er  boy  in  the 
telegraph  office  of  defendant.  Being  desired  to  go  to  town  for  the  mail, 
he  got  aboard  a  switch  train  then  about  to  go  down  town,  and  while 
thereon,  at  the  request  of  the  foreman  of  the  switch  crew,  uncoupled 
the  cars,  that  a  kick  switch  might  be  made,  and  in  taking  up  slack  was 
thrown  from  the  cars  and  hurt.  It  was  shown  that  the  foreman  of  the 
switch  crew  had  authority  to  employ  servants.  It  was  held  that  the 
boy  was  a  volunteer,  and  by  his  act  in  performing  a  service  outside 
the  scope  of  his  duties,  made  himself  a  fellow  servant  with  the  fore- 
man, and  a  verdict  for  plaintiff  was  reversed. 

D.  FEAR  OF  CONSEQUENCES  OF  REFUSAL  TO  OBEY  ORDERS. 

1.  General  Rule. 

The  rule  prevailing  in  most  jurisdictions  is  that  fear  of  the  conse- 
quences of  his  refusal  to  obey  an  unwarranted  order  of  his  master,  or 
his  representative,  such  as  loss  of  employment,  will  not  justify  a  servant 
in  incurring  danger  to  which  a  reasonably  prudent  man  would  not  ex- 
pose himself. 

England,— JAembry  v.  Great  Western  R.  Co.,  58  L.  J.  Q.  B.  N.  (Eng.) 
666  ;  Woodley  z^.  Metropolitan  Dist.  R.  Co.,  46  Lr.  J.  Exch.  N.  S.  (Eng.) 
521. 

United  Stales. —Thompson  v.  Railway  Co.,  14  Fed.  565;  Railway  Co. 
V.  Fort,  17  Wall.  (U.  S.)  554. 

G^^^r^fl.— Worlds  v.  Georgia  R.  Co.,  99  Ga.  283,  25  S.  E.  646. 

/Kansas. — Southern  Kansas  Ry.  Co.  v.  Moore,  49  Kan.  616, 31  Pac.  138. 

AfassacAusetls.—RusBell  v.  Tillotson,  140  Mass.  201,  4  N.  E.  231;  Wes- 
cott  V.  New  York  &  N.  E.  R.  Co.,  153  Mass.  460,  27  N.  E.  10;  Leary 
V.  Boston  &  A.  R.  R.,  139  Mass.  580,  2  N.  E.  115. 

Missouri,— Hewlitt  v.  Railway  Co.,  67  Mo.  239. 

2.  Other  Statements  of  General  Rule. 

If  a  servant,  of  full  age  and  ordinary  intelligence,  upon  being  required 
by  his  master  or  a  vice  principal  to  perform  other  duties  more  dangerous 
than  those  embraced  in  his  original  hiring,  undertakes  the  same,  know- 
ing their  dangers,  although  unwillingly,  and  from  fear  of  losing  his 
employment,  and  is  injured  by  reason  of  his  inexperience  and  ignorance, 
he  cannot  maintain  an  action  against  the  master  for  such  injury. 
Thompson  v.  Railway  Co.,  14  Fed.  564;  Railway  Co.  v.  Fort,  17  Wall 
(U.  S.)  554;  Wormell  v.  Railway  Co.,  79  Me.  397,  10  Atl.  49,  31  Am.  &  Eng. 
R.  Cas.  272  ;  He wlitt  z/.  Railway  Co.,  67  Mo.  239  ;  Russell  z/.  Tillotson, 
140  Mass.  201,  4  N.  E.  231. 

In  I^ary  v.  Boston  A  A.  R.  Co.,  139  Mass.  580,  2  N.  E.  115,  it  is  held 
that  though  a  person  employed  in  a  situation,  not  particularly  danger- 
ons,  who  under  the  impression  that  his  employer  can  order  him  to  per- 
form other  duties,  the  dangers  of  which  are  obvious,  might,  after 
complying,  and  receiving  injuries  thereby,  have  his  action  against  the 
employer  for  damages,  such  a  right  would  not  accrue  to  one  who,  under 
similar  orders,  knowing  that  his  legitimate  employment  did  not  require 
his  undertaking  the  dangerous  duty,  complied  out  of  fear,  lest  otherwise 
he  might  lose  his  place. 

In  Southern  Kansas  Ry.  Co.  v,  Moore,  49  Kan.  616,  31  Pac,  138,  it  is 
held  that  where  the  fellow  servants  or  co-employees  of  another  em- 
ployee are  not  guilty  of  any  negligence,  and  such  other  employee,  know- 
ing the  dangerous  character  of  the  work  which  he  is  required  to  do, 
undertakes  the  same,  although  unwillingly,  for  fear  of  losing  his  em- 
ployment, and  is  injured,  he  has  no  cause  of  action  against  his  master* 


390       Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S 

Notes 

3.  Illustrations. 

9u  Running  Train  When  Danger  of  Collision. 

In  Westcott  v.  New  York  &  N.  E.  R.  Co.,  153  Mass.  460,  27  N.  E-  10» 
it  is  held  that  if  the  condactor  of  an  east  bound  train  at  a  station  on  a 
single  track  railroad,  acting*  under  orders  from  his  superior,  issued 
under  a  misapprehension  and  temporary  forgetf ulness  of  rules  equally 
known  to  both,  which  gave  the  right  of  way  to  a  west  bound  train, 
starts  his  train  without  a  protest  other  than  to  say  that  he  would  not 
take  the  responsibility,  and  then  goes  about  his  duties  thereon,  he  is 
not  in  the  exercise  of  due  care  such  as  will  enable  him  to  maintain  an 
action  'against  the  company  for  personal  injuries  resulting  from  a 
collision  between  the  trains ;  and  if,  knowing  that  the  service  was  dan- 
gerous, he  undertook  it  through  fear  of  losing  his  position  if  he  dis- 
obeyed, he  will  be  taken  to  have  assumed  the  risk. 

b.  Lifting  Heavy  Weight. 

In  Worlds  V.  Georgia  R.  Co.,  99  Ga.  283,  258.  E.  646,  it  is  held  that 
where  a  railroad  employee,  in  the  discharge  of  his  duties,  is  directed  to 
lift  and  carry  an  ordinary  object,  like  a  crosstie,  he  is  bound  to  take 
notice  that  it  is  heavy  ;  and  if  he  miscalculates  the  amount  of  physical 
strength  to  be  exerted  ;  and  overstrains  himself  in  lifting  the  tie  and  is 
thereby  injured,  the  company  is  not  liable,  although  he  was  acting- 
under  the  orders  of  a  superior,  and  had  reason  to  believe  that  disobe- 
dience of  the  order  would  result  in  his  dismissal. 

4.  Limitations  and  Exceptions  to  General  Rule. 

a.  Not  Bound  to  Set  Up  His  Judgment  against  That  of  Master. 

In  Stephens  v,  Hannibal  &  St.  J.  R.  Co.,  96  Mo.  207,  9  S.  W.  589,  it  is 
held  that  an  employee  is  not  bound,  at  the  risk  of  being  discharged,  to 
set  up  his  judgment  against  that  of  his  master  about  things  about  which 
there  can  be  a  difference  of  opinion  in  the  minds  of  reasonably  prudent 
persons. 

b.  Work  outside  Scope  of  Employment. 

In  Jones  v.  Lake  Shore  &  Michigan  S.  Ry.,  49  Mich.  573,  UN.  W.  551, 
it  was  held  that,  where  plaintiff  was  injured  while  in  the  employ  of  a 
railroad  company  in  the  performaace  of  work  to  which  he  was  wrong- 
fully assigned,  and  which,  by  his  original  contract,  he  had  never  agreed 
to  do,  he  might  recover  for  defendant's  negligence  in  thus  imposing 
work  upon  him  which  he  had  not  contracted  to  perform.  The  plaintiff 
was  a  brakeman  on  a  passenger  train  under  a  written  contract  which 
bound  him  to  no  such  duty,  and  was  ordered  to  couple  cars,  to  which  he 
at  first  objected,  but  assented  to  doing  it  rather  than  lose  his  place.  In 
so  doing  he  was  injured  by  reason  of  his  inexperience. 

6.  Volenti  Non  Fit  Injuria. 

In  Leary  v.  Boston  &  A.  R.  Co.,  139  Mass.  580,  2  N.  E.  115,  it  is  said  in 
the  opinion  :  '*To  morally  coerce  a  servant  to  an  employment  the  risks 
of  ^hich  he  does  not  wish  to  encounter,  by  threatening  him  otherwise 
to  deprive  him  of  an  employment  he  can  readily  and  safely  perform, 
may  sometimes  be  harsh.  But  when  one  has  assumed  an  employment, 
if  an  additional  and  more  dangerous  employment  is  added  to  his  ori- 
ginal labor,  he  may  accept  or  refuse  it.  If  he  has  an  executory  con- 
tract for  the  original  service,  he  may  refuse  the  additional  and  more 
dangerous  service  ;  and,  if  for  that  reason  he  is  discharged,  may  avail 
himself  of  his  remedy  on  his  contract.  If  he  has  no  such  contract,  and 
knowingly,  accepts  the  additional  and  more  dangerous  employment,  he 
accepts  its  incidental  risks,  and  while  he  may  require  of  the  em- 
ployer to  perform  his  duty,  he  cannot  recover  for  an  injury  which  occurs 
only  from  his  own  inexperience.  The  employer  is  not  necessarily  un- 
just because  he  wished  in  his  employ  a  servant  who  can  from  time  to 
time,  relieve  a  skilled  workman,  while  his  oridinary  labors  will  t>e  those 
of  a  mere  laborer." 

In  Woodley  v.  Metropolitan  Dist.  R.  Co.,  46  L.  J.  Exch.  N.  S.  (Kng.), 
521,  it  is  said  in  the  opinion  :  ** Morally  speaking,  those  who  employ 
men  on  dangerous  work  without  doing  all  in  their  power  to  obviate  the 
danger  are  highly  reprehensible.  *  *  *  The  workman  who  depends 
on  his  employment  for  the  bread  of  himself  and  his  family  is  thus 
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tempted  to  iacar  risks  to  which,  as  a  matter  of  hnmanity,  he  ought 
not  to  be  exposed.  But  looking  at  the  matter  in  a  legal  point  of  Tiew* 
if  a  man,  for  the  sake  of  the  employment,  takes  it  or  continues  in  it 
with  a  knowledge  of  its  risk,  he  must  trust  to  himself  to  keep  clear  of 
injury." 

Membry  v.  Great  Western  R.  Co.,  58  L.  J.  Q.  B.  N.  (£<ng.)  566,  sus- 
tains tbe  prevailing  doctrine,  but  the  reasons  set  forth  in  the  opinion 
by  which  the  conclusion  is  reached  that  the  maxim  volenti  non  fit  in- 
juria is  applicable  in  such  case,  seem  open  to  criticism.  In  this  case  it 
is  said  in  the  opinion  :  "I  hold  that  where  a  man  is  not  physically 
constrained,  where  he  can  at  his  option  do  a  thing  or  not.  and  does 
it  as  the  maxim  applies.  What  is  volens  ?  willing  ;  and  a  man  is  will- 
ing when  he  wills  to  do  a  thing  and  does  it.  No  doubt  a  man,  popularly 
speaking  is  said  to  do  a  thing  unwillingly,  with  no  good  will,  but  if  he 
does  it,  no  matter  what  his  dislike  is,  he  prefers  doing  it  to  leaving  it 
alone.  He  wills  to  do  it.  He  does  not  will  not  to  do  it.  I  suppose 
nolens  is  the  opposite  of  volens,  it  is  negative.  There  are  two  men  ; 
one  refuses  to  do  work,  wills  not  to  do  it,  and  does  not  do  it.  The 
other  grumbles,  but  wills  to  do  it,  and  does  it.  Are  both  men  nolentes, 
unwilling  ?  Suppose  an  extra  shilling  induced  the  man  who  did  the 
work.  Is  he  nolens  or  has  the  shilling  made  him  volens  ?  There 
must  be  a  strange  notion,  either  that  a  man  that  does  a  thing  and  grum- 
bles is  nolens,  is  unwilling,  has  not  the  will  to  do  it,  or  that  there  is  some- 
thing intermediate  between  nolens  and  volens,  something  like  a  man 
being  without  a  will,  and  yet  who  wills.  If  the  shilling  made  him  vo- 
lens, why  does  not  the  desire  to  continue  employed  do  so  ?  If  he  would 
have  a  right  to  refuse  to  work  and  his  discharge  would  be  wrongful, 
with  a  remedy  to  him,  why  does  his  preference  of  certain  to  uncertain 
law  not  make  him  volens  as  much  as  any  other  motive  ?  There  have 
been  an  infinity  of  profoundly  learned  and  useless  discussion  as  to  free- 
dom of  the  will ;  but  this  notion  is  new.  This  is  an  important  question. 
Is  the  maxim  to  be  got  rid  of  ?  Are  we  to  say  volenti  fit  injuria  provided 
he  grumbles,  as  Mr.  Bell  contended  ?  To  do  so  would  be  most  unjust 
and  unreasonable.  The  master  says,  here  is  the  work.  Do  it  or  let 
it  alone.  If  you  do  it,  I  pay  you  ;  if  not.  I  do  not.  If  he  has  him  en- 
gaged, he  says,  I  discharge  you  if  you  do  not  do  it ;  I  think  I  am  right ; 
if  wrong  I  am  liable  to  an  action.  The  master  says  this,  the  servant 
does  the  work  and  earns  his  wages,  and  is  paid,  but  is  hurt.  On 
what  principle  of  reason  or  justice  should  the  master  be  liable  to  him 
with  respect  to  that?" 

a.  Coercion. 

In  Well  A  French  Co.  v.  Gortorski,  50  111.  App.  445,  it  is  held  that 
the  rule  that  where  the  dangers  of  the  employment  are  as  well  known 
to  the  servant  as  to  the  master,  the  servant  who  chooses  to  continue  in 
the  employment  must  be  regarded  as  voluntarily  incurring  the  risk  in- 
cident thereto,  does  not  apply  where  the  master  coerces  the  servant 
into  danger. 

In  Thmssell  v,  Handyside,  20  Q.  B.  D.  (Erg.)  359,  it  was  held  that 
although  plainti£f  was  aware  of  the  danger,  yet,  as  he  was  compelled  by 
the  orders  of  his  employer  to  work  where  he  was  working  when  the 
accident  happened;  the  maxim  volenti  non  fit  injuria  did  not  apply, 
and  he  was  entitled  to  recover. 

b.  Not  Bound  to  Submit  to  Threst. 

In  Capper  v.  Louisville.  E.  A  St.  L.  R.  Co.,  103  Ind.  305,  2  N.  K.  749, 
21  Am.  &  Eng.  R.  Cas.  525,  it  is  held  that  an  employee  is  not  bound  to 
submit  to  a  command  accompanied  with  a  threat. 

II.  CONTRIBUTORY  NEGLIGENCE. 

A.  IN  GENERAL. 
I.  General  Rule. 

In  order  to  render  a  railway  employee  guilty  of  contributory  negli- 
gence in  complying  with  an  order  of  the  master,  or  his  representative, 
whom  he  has  been  instructed  to  obey,  which  threatens  to  expose  him  to 
danger  that  is  unusual,  the  attendant  peril  must  be  so  obvious  and 
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imminent  that  a  person  of  ordinary  prudence  would  refuse  to  obej  the 
command. 
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E.  91,  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  714  ;  Elmore  v.  Seaboard  Air  Line 
Ry.  Co.  (N.  Car.),  44  S.  E.  620,  8  R.  R.  R.  663,  31  Am.  A  Eng.  R.  Cas., 
N.  S.,  663 ;  Patton  v.  Western  N.  Car.  R.  Co.,  96  N.  Car.  455, 1  S.  E.  863. 

Penmylvania, — Campbell  v.  Pennsylvania  R.  Co.  (Pa.),  2  Atl.  489, 
24  Am.  A  Enir.  R.  Cas.  427  ;  Patterson  v.  Pittsburgh,  etc.,  R.  Co.,  76 
Pa.  St.  389, 18  Am.  Rep.  412. 

Tennessee,— %hAt  Tennessee,  etc.,  R.  Co.  v,  Duffield,  12  Lea  (Tenn.), 
63,  47  Am.  Rep.  319. 18  Am.  A  Eng.  R.  Cas.  35  ;  Electric  Ry.  Co.  v, 
Lawson,  101  Tenn.  406,  47  S.  W.  489  ;  Guthrie  v,  Louisville,  etc.,  R.  Co., 
11  Lea  (Tenn.)  372,  47  Am.  Rep.  286,  15  Am.  A  Eng.  R.  Cas.  209. 

7>:r«j.— Gulf,  C.  A  S.  F.  Ry.  Co.  v,  Duvall,  12  Tex.  Civ.  App.  348,  35 
S.  W.  699  ;  Houston,  etc.,  R.  Co.  v.  Fowler,  56  Tex.  452,  8  Am.  A  Eng. 
R.  Cas.  504  ;  Texas,  etc.,  R.  Co.  v.  French  (Tex.  Civ.  App.),  22  S.  W. 
866. 

^/aA.— Harrison  v,  Denver,  etc.,  R.  Co.,  7  Utah  523,  27  Pac.  728; 
Pool  V,  Southern  Pac.  Co.,  20  Utah  211,  58  Pac.  326. 

Kiyfi«ia.— Norfolk,  etc.,  R.  Co.  v.  Ward,  90  Va.  687,  19  S.  E.  849,  44 
Am.  St.  Rep.  945. 

Wisconsin,— Co\e  v,  Chicago,  etc.,  R.  Co.,  71  Wis.  114,  37  N.  W.  84, 
33  Am.  A  Eng.  R.  Cas.  274,  5  Am.  St.  Rep.  201 ;  Writt  v.  Girard 
Lumber  Co.,  91  Wis.  4%,  65  N.  W.  173. 

2.  Other  Statements  of  Qeneral  Rule. 

In  Fogus  V.  Chicago  A  A.  R.  Co.,  50  Mo.  App.  250,  it  is  held  that 
when  a  servant,  in  the  course  of  his  work,  assumes  a  position  of  dan- 
ger in  obedience  to  the  orders  of  his  master,  and  sustains  injuries  in 
consequence,  owing  to  the  negligence  of  his  master  in  failing  to  sup- 
ply a  sufficient  force  of  workmen  or  sufficient  appliances,  his  knowledge 
of  the  dang'ers  of  the  position  assumed  by  him  will  not  constitute  con- 
tributory negligence  and  preclude  his  recovery  of  damages,  unless  the 
<laoger  was  so  glaring  that  even  a  servant  in  a  position  of  subordina- 
tion and  under  a  duty  of  ot>edience  would,  in  the  exercise  of  ordinary 
care,  have  refused  to  enter  into  it. 

In  Schroeder  v.  Chicago  A  A.  R.  Co.,  108  Mo.  322,  18  S.  W.  1094,  it  is 
lield  that  obedience  to  an  order  involving  personal  danger  cannot  t>e 
declared  negligent  in  law,  unless  the  danger  was  so  glaring  that  no 
ordinarily  prudent  man  in  like  situation  would  have  obeyed. 

^  In  Central  Railroad  v.  DeBray,  71  Ga.  406,  it  is  held  that  whether  it 
is  contributory  negligence  for  a  railroad  employee  to  obey  an  order  of 
his  superior  depends  upon  whether  it  would  be  rash  and  dangerous  to 
do  so,  and  where  there  was  no  apparent  danger  in  so  doing,  it  would 
not  be  a  fault  on  his  part. 

In  Norfolk  A  W.  R.  Co.  v.  Ward,  90  Va.  687,  19  S.  E.  849,  it  is  held 
that  where  an  employee  acts  in  obedience  to  orders  he  cannot  be  deemed 
fOiilty  of  contributory  negligence,  unless  the  danger  be  so  glaring  that 
no  prudent  man  would  encounter  it,  even  when,  like  the  employee,  he 
wag  not  entirely  free  to  choose. 
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8.  Illustrations  of  Qeneral  Rule. 

a.  Boarding  Moving  Train. 

It  is  not  negligence  for  a  section  hand  to  attempt  to  board  a  movinif 
train  when  required  to  do  so  by  order  of  the  conductor  and  others  in 
chargre.  So  held  in  Rayburn  v.  Central  Iowa  R.  Co.,  74  Iowa  637,  3S  N. 
W.  606. 

It  is  not  contributory  nef^ligrence  per  se  for  a  track  hand,  in  obedience 
to  an  order  from  his  section  boss,  to  attempt  to  board  a  train  of  flat  cars 
movinfiT  up  i^rade  at  the  rate  of  three  or  four  miles  an  hour.  So  held  in 
Chattanoofra  Electric  Ry.  Co.  v.  Lawson,  101  Tenn.  406,  47  S.  W.  489, 
12  Am.  A  Eng.  R.  Cas.,  N.  S.,  669. 

b.  Boarding  Moving    Engine — Clothing    Caught  on  Defective   Rail — 
Duty  to  Be  Careful. 

In  Cornwall  v.  Charlotte,  C.  A  A.  R.  Co.,  97  N.  Car.  11,  2  S.  K.  659» 
it  is  held  that  where  plaintifiF,  in  obedience  to  the  orders  of  his  superior, 
attempted  to  get  upon  the  pilot  of  a  moving'  engine,  and  in  doing  so  bis 
clothes  were  caught  in  the  splinters  of  a  worn  rail,  even  if  the  master 
was  negligent  in  not  repairing  the  rail,  yet  it  was  the  duty  of  the  serv- 
ant to  use  reasonable  care,  and  it  was  error  to  charge  the  jury  that  if 
plaintifiF  was  ignorant  of  the  condition  of  the  rail,  and  got  on  the  en- 
gine in  obedience  to  the  order,  he  was  entitled  to  recover. 

c.  Jumping  from  Moving  Train. 

In  Patton  v.  Western  N.  Car.  R.  Co.,  96  N.  Car.  455,  1  S.  E.  863,  it 
is  held  that  one  who  is  injured  by  jumping  from  a  moving  train  is  gen- 
erally barred  of  a  recovery  by  reason  of  his  contributory  negligence, 
but  where  a  servant  was  ordered  by  his  superior  to  do  so  in  order  to  per- 
form a  duty  for  the  company,  it  not  appearing  to  the  servant  at  the  time 
that  obedience  would  certainly  cause  injury,  it  was  held  that  there  was 
no  such  contributory  negligence  as  would  prevent  a  recovery. 

d.  Coupling  Cars  by  Hand— Omission  to  Qive  Instruction. 

A  railroad  employee  was  instructed  by  a  conductor,  his  superior,  to 
couple  cars,  and  when  the  former  was  about  to  enter  upon  the  discharge 
of  that  duty  the  conductor  was  in  a  position  to  know  that  he  had  no 
knife  or  stick,  and  allowed  him  to  proceed  without  them,  and  the  em- 
ployee was  injured  while  making  the  coupling.  It  was  held  error  to 
charge  that  he  was  not  negligent  in  not  having  such  knife  or  stick,  and 
was  entitled  to  recover  if  injured  without  fault  on  his  part  and  by  the 
negligence  and  carelessness  of  the  agent  of  the  company.  Port  Royal 
A  W.  C.  Ry.  Co.  V,  Davis,  95  Ga.  292.  22  S.  E  833  In  this  case  it  is 
said  in  the  opinion  :  **A  positive  instruction  by  one  in  authority  to  his 
inferior  to  perform  a  particular  service  in  a  particular  way,  is  one  thing  ; 
and  the  omission  to  give  an  instruction  when  none  such  was  necessary, 
is  entirely  a  different  thing." 

e.  Coupling  Cars  in  Violation  of  Rules. 

In  Railway  Co.  v,  Sn;Lith,  89  Tenn.  114,  14  S.  W.  1077,  it  is  held  that 
for  injury  sustained  by  a  brakeman,  while  engaged  in  making  a  coup- 
ling, under  orders  of  hts  engineer,  between  his  own  and  another  section 
of  a  freignt  train,  the  railroad  company  is  not  responsible,  where  it  ap- 
peared that  there  was  a  conductor  in  charge  of  the  train  on  which  the 
brakeman  was  employed,  and  by  which  he  was  struck  and  injured : 
and  that  the  brakeman  knew  that  it  ** was  dangerous  and  reckless,  and 
against  the  rules  and  orders  of  the  company''  to  make  such  coupling. 

f.  Standing  on  Pilot  to  Uncouple  Car  in  Making  Running  Switch. 
Deceased  was  upon  the  pilot  of  the  engine  for  the  purpose  of  assisting 

in  placing  a  car  on  a  siding  by  a  '^running  switch,"  by  uncoupling  the 
car  at  the  proper  time.  He  was  ordered  to  stand  on  the  pilot  by  the 
conductor  and  engineer ;  and  his  duty  to  so  assist  could  not  be  per- 
formed in  any  other  position.  It  was  held,  that  he  was  not  guilty  of 
contributory  negligence  in  assuming  such  position.  l/ouisville  South- 
ern Ry.  Co.  V.  Tucker's  adm'r  (Ky.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  805. 

g.  Qoing  between  Cars  to  Make  Coupling. 

In  an  action  for  a  servant's  injuries,  a  charge  that  if  a  coupler  was  out 
of  order,  so  that  it  was  necessary  to  go  between  the  cars  to  make  the 
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conpliug,  and  plaintiff  waa  directed  by  the  conductor,  whom  he  was  un- 
der duty  to  obey,  to  couple  the  cars,  and  he  waa  compelled  to  g'O  between 
the  cars  to  couple,  and  it  was  dangerous,  and  more  probable  that  it 
could  not  be  safely  done  than  that  it  could,  plaintiff  would  be  gruilty  of 
contributory  neg^lig'ence,  was  sufficiently  favorable  to  defendant.  So 
held  in  Elmore  v.  Seat>oard  Air  Line  Ry.  Co.  (N.  Car.),  44  S.  E.  620,  8 
R.  R.  R.  663,  31  Am.  St  "Bug,  R.  Cas.,  N.  S.,  663. 

h.  Making  "Running  Drill." 

Where  a  train  hand  is  directed  to  assist  in  making;  a  "runnini^  drill,'' 
his  obedience  will  not  render  him  guilty  of  contributory  negligence,  if 
the  circumstances  of  making  the  uncoupling  are  such  that  a  prudent 
man  engaged  in  the  »ame  employment  would  assume  the  risk  of  such 
act.  So  held  in  Wrightsyille  &  T.  R.  Co.  v,  Lattimore  (Ga.),  45  S.  E. 
453,  9  R.  R.  R.  58,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  58. 

i.  Flagman  Passing  Car  Which  Was  Being  Unloaded. 

Id  Thomas  v,  Chicago  &  N.  W.  Ry.  Co.,  92  Iowa  196,  60  N.  W.  612,  it 
appeared  that  a  brakeman  was  ordered  to  go  to  the  head  of  his  train,  to 
flag.  He  knew  that  ties  were  being  thrown  out  of  a  car  in  that  train  by 
men  who  were  not  warned  of  his  passing,  and  who  could  not  see  him 
until  he  came  opposite  the  door  of  that  car,  or  nearly  so.  While  passing 
the  door  he  was  injured  by  a  tie  thrown  out  of  it.  It  was  held  that  he 
was  guilty  of  negligence,  and  would  have  t>een  so,  if  he  had  been  di- 
rected to  go  by  the  particular  route  which  he  took,  and  directed  to  hurry. 

j.  Excavating — Caving  in  Caused  by  Heavy  Timber. 

Plaintiff  was  in  the  service  of  defendant  under  C.  as  foreman.  By 
the  direction  of  the  latter,  a  heavy  piece  of  timber  was  placed  at  right 
angles  to  a  river  to  be  used  as  a  skid  in  launching  a  barge  ;  and  while 
plaintiff  was  digging  a  ditch  close  to  the  skid,  as  ordered  by  C,  the 
earth  caved  under  the  weight  of  the  timber,  and  plaintiff  was  injured. 
It  was  held  that  as  there  was  evidence  that  plaintiff  dug  the  ditch  at 
the  place  snarked  out  for  it,  under  the  direction  of  C;  and  that  he  was 
inexperieoced,  and  did  not  in  fact  foresee  the  danger,  the  jury  were 
warranted  in  concluding  that  plaintiff  was  not  guilty  of  contributory 
neg^ligence  in  digging  the  ditch.  Texas  &  P.  Ry.  Co.  v,  French  (Tex. 
Civ.  App  ),  22  S.  W.  866. 

ic.  Removing  Hand  Car  from  Track  When  Engine  Is  Heard  Approaching. 
Where  section  men  were  working  by  a  hand  car  which  was  on  the 
track  when  the  whistle  of  an  engine  was  heard,  and  they  were  directed 
to  move  the  hand  car,  and  the  order  was  improper  as  exposing  the  men 
to  great  peril,  whether  obedience  to  the  order  involved  so  great  hazard 
tliat  a  man  of  ordinary  prudence  would  not  have  undertaken  it  was  a 
question  for  the  jury.  So  held  in  Illinois  Cent.  R.  Co.  v.  Atwell,  198  111. 
200,  64  N.  K.  1095. 6  R.  R.  R.  317, 29  Am.  &  Eng.  R.  Cas.,  N.  S.,  317. 

I.  Removing  Hand  Car  from  Track  in  Front  of  Approaching  Engine. 

Where  tbe  hand  car  on  which  plaintiff  and  others  were  riding  met  a 
train  at  a  curve,  and  the  plaintiff  and  others  on  the  hand  car  jumped, 
and  the  track  foreman  ordered  the  plaintiff  to  pull  the  hand  car  from 
the  track  to  avoid  a  collision,  and  in  doing  so  he  was  struck  by  the  train 
and  injured,  an  instruction  that,  if  the  act  required  of  plaintiff  was 
"essentially  hazardous,"  he  was  not  bound  by  his  duty  to  obey  the 
order,  and  that  by  the  words  ''essentially  hazardous,"  is  meant  apparent 
certainty  to  plaintiff  that  the  act  would  cause  injury,  and  plaintiff 
would  not  be  guilty  of  contributory  negligence  unless  it  was  certain 
that,  in  pulling  the  hand  car  off  the  track,  injury  would  occur  to  him, 
was  not  error.  So  held  in  Allison  v.  Southern  Ry.  Co.,  129  N.  Car.  336, 
40  8.  E.  91,  23  Am.  &  Eng.  R.  Cas.,  N  S.,  714. 

lu  Wright  V.  Southern  Ry.  Co.,  80  Fed  260,  it  is  held  that  a  railroad 
employee,  who  starts  upon  a  trip  on  a  hand  car  on  his  own  business  or 
pleasure,  assumes  the  risk  of  injury  from  a  fast  train,  which  he  knows 
to  be  due,  and  cannot  recover  against  the  company  for  injury  received 
while  attempting,  pursuant  to  a  hasty  order  of  the  foreman,  to  get  the 
hand  car  off  the  track  in  the  immediate  presence  of  the  approaching 
train. 
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Plaiatiff  was  one  of  a  aection  frang  under  a  foreman.  On  the  way  to 
work,  while  ridings  on  a  hand  car,  they  saw  a  passeng^er  train  approach- 
ing  on  the  same  track.  The  gang  (under  the  lead  of  the  foreman)  at- 
tempted to  get  the  car  off,  but,  when .  the  engine  was  some  sixty  feet 
distant,  the  foreman  ordered  the  men  to  **get  out  of  the  way."  plaintiff 
had  not  reasonable  time  to  escape  and  was  struck  by  the  hand  car  when 
it  was  thrown  off  by  the  engine.  It  was  held  that  the  question  of  plain* 
tiff's  contributory  negligence  was  for  the  jury.  Schroeder  v,  Chicago 
A  A.  R.  Co.,  108  Mo.  322,  18  S.  W.  1094. 

m.  Removing  Obstructions  from  before  Approaching  Train. 

In  Stephens  v.  Hannibal  A  St.  J.  R.  Co.,  96  Mo.  207,  9  S.  W.  589,  it 
appeared  that  the  foreman  of  a  gang  of  section  hands  directed  his  men 
to  clear  the  track  for  an  approaching  train  ;  that  plaintiff  left  the  track, 
but  called  the  foreman's  attention  to  some  stones  upon  it,  and  the  fore- 
man thereupon  said,  **it  is  time  you  were  g'etting' them  off."  Plaintiff 
understood  this  remark  as  an  order,  and  undertook  to  remove  the  stones 
when  the  train  was  about  a  hundred  yards  away  ;  and  he  was  strack 
by  the  train  and  injured.  It  was  held  that  the  danger  was  so  open 
and  obvious  to  the  plaintiff  that  he  ought  to  have  disobeyed  the  order. 

In  Gulf,  C.  A  S.  F.  Ry.  Co.  v.  Duvall,  12  Tex.  Civ.  App.  348,  35  S.  W. 
699,  it  appeared  that  deceased,  a  section  man  had  stepped  off  the  track 
to  avoid  an  approaching  train  ;  that  another  section  man  had  left  an 
iron  pick  sticking  in  the  middle  of  the  track  ;  that  the  train  was  ap- 
proaching on  a  straight  track,  and  when  about  seventy-five  yards  from 
deceased,  the  foreman  peremptorily  ordered  deceased,  who  was  within  a 
few  feet  of  the  pick,  to  remo^w  it ;  that  any  one  standing  on  or  near  the 
track  and  practically  in  front  of  the  train,  could  not  judge  its  speed  with 
accuracy,  especially  if  inexperienced,  as  was  deceased,  and  that  the 
foreman  was  experienced  in  the  railroad  business.  It  was  held  that  the 
verdict  for  plaintiff  was  sustained  by  the  evidence  showing  negligence 
on  the  part  of  the  foreman,  and  the  absence  of  contributory  neglig'ence 
on  the  part  of  deceased. 

But  in  Writt  v,  Girard  Lumber  Co.,  91  Wis.  4%,  65  N.  W.  173,  it  ap- 
peared that  plaintiff  was  employed  with  others  in  work  upon  the  track 
of  defendant's  logging  railroad,  with  instructions  to  clear  the  track 
whenever  a  train  signaled  its  approach.  They  had  cleared  the  track  of 
tools  and  timbers  and  stepped  back  for  a  train  to  pass,  when  the 
engineer  thereon  discovered  a  tie  which  had  been  left  on  the  track, 
and  called  to  them  to  take  it  off.  The  train  was  then  about  eighty  feet 
away  and  running  at  the  rate  of  eighteen  or  twenty  miles  an  hour. 
Plaintiff,  who  was  twenty  or  thirty  feet  from  the  tie,  rushed  to  remove 
it  and  was  struck  by  the  engine  and  injured.  It  was  held  that  in  thus 
rashly  exposing  himself  to  danger  he  was  g'uilty  of  contributory  neg*- 
ligence  preventing  a  recovery. 

n.  Using  Defective  Machinery  to  Move  Car. 

In  Coalin  v.  San  Francisco  &  S.  J.  R.  Co.,  36  Cal.  404,  it  is  held  that 
wliere  an  employee  was  ordered  to  move  a  certain  car,  the  machinery  of 
which  was  out  of  order  and,  in  attempting  to  move  it  by  such  machinery, 
which  was  the  the  means  provided  for  that  purpose,  sustained  an  in- 
jury, and  where  it  is  alleged  in  defense  that  such  in  jury  was  due  to 
plaintiff's  own  negligence,  he  knowing  that  the  machinery  was  out  of 
order,  the  only  facts  in  issue  are  whether  the  plaintiff  was  or  was  not 
ignorant  of  the  unsafe  condition  of  the  machinery,  and  what  damage 
he  suffered  from  the  injury, 

o.  Using  Defective  Tool. 

In  Bast  Tenn.,  Va.  &  Ga.  R.  Co.  v.  Duffield,  80  Tenn.  63, 18  Am.  A 
Kng.  R.  Cas.  35,  it  is  held  that  although  the  general  rule  is  that  a  serv- 
ant who  uses  a  defective  tool  with  knowledge  of  the  defect  cannot  re- 
cover against  the  master  for  an  injury  occasioned  by  the  defect,  yet  it 
will  be  an  exception  to  the  rule  if  the  servant  acts  under  the  direct 
order  of  the  master  or  his  agent,  under  the  exigency  of  the  business,  in 
a  matter  as  to  which  the  servant  has  a  right  to  rely  upon  the  superior 
judgment  of  the  master  or  his  agent,  and  the  danger  is  not  so  glaring 
that  a  person  of  ordinary  prudence  would  refuse  to  take  the  risk. 
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Bat  in  Baker  v.  Western  A  A.  R.  Co.,  68  6a.  699,  it  is  held  that  an  em- 
ployee knowingly  undertaking  to  use  a  dangerously  defective  tool, 
altfaoug'h  under  the  immediate  command  of  a  surperior,  is  guilty  of  con- 
tributory negligence.     See  also,  Bell  v.  Western  &  A.  R.,  70  Ga.  566. 

p.  Machinery  Which  May  Be  Used  with  Safety. 

In  Chicago  &  N.  W.  Ry  Co.  v.  Bayfield,  37  Mich.  205,  it  is  held  that 
where  a  servant,  in  obeying  his  master's  orders,  incurs  the  risk  of  ma- 
chinery, which  it  is  reasonably  probable  may  be  safely  used  by  extraor- 
dinary caution  and  skill,  he  is  not  guilty  of  contributory  negligence  in 
using  it. 

q.  Section  Hands. 

In  Herriman  v.  Chicago  A  A.  R.  Co.,  27  Mo.  App.  435,  it  is  held  that 
a  section  hand,  in  accepting  employment,  assumed  all  the  hazards  to 
life  and  limb  incident  to  his  work,  performed  in  the  usual  way,  free  from 
the  interference  of  negligence  of  those  placed  over  him.  But  where  he 
works  under  the  immediate  supervisioa  and  direction  of  a  superior  offi- 
cer or  agent,  who  directs  the  manner  of  executing  the  particular  work, 
and  the  servant,  without  contributory  negligence  on  his  part,  is  injured 
while  obeying  his  superior,  the  company  is  liable,  provided  the  con- 
duct of  the  superior  had  in  it  the  elements  of  negligence,  or  want  of 
proper  skill,  as  it  is  the  plain  duty  of  the  servant,  in  such  relation,  to 
obey  the  direction  and  command  of  his  superior,  unless  the  act  directed 
be  so  obviously  dangerous  to  his  senses  as  to.msike  obedience  rashness, 
amounting'  to  contributory  negligence  on  his  part. 

r.  Working  under  Car— Other  Cars  Backed  without  Warning. 

In  Pool  V.  Southern  Pac.  Co.,  20  Utah  211,  58  Pac.  326,  it  is  held  that 
where  the  place  where  deceased  was  ordered  to  work  was  not  necessarily 
nor  inherently  dangerous,  he  had  a  right  to  presume  that  he  would  not 
be  exposed  to  unnecessary  danger,  and  that  defendant  had  used  proper 
care  to  render  the  place  where  he  was  to  work  reasonably  safe ;  and  the 
fact  that  lie  in  obedience  to  the  order  of  the  foreman  in  charge  of  re- 
pairs went  to  work  under  the  car  against  which  others  were  backed 
without  warning,  did  not  establish  contributory  negligence  on  his  part. 

8.  Carelesenees  in  Running  IHand  Car  to  Place  of  Work— Collision  with 
Train. 
In  Cooney  v.  Great  Northern  Ry.  Co.,  9  Wash.  292,  37  Pac.  438,  it  was 
held  that  plaintiff  in  an  action  for  injuries  received  through  defendant's 
alleged  neg^ligence  should  be  nonsuited  when  the  evidence  shows  that 
plaintiff  was  a  section  hand  working  for  defendant,  that  he  with  others 
had  been  ordered  to  repair  a  certain  railroad  crossing  at  three  o'clock 
in  the  morning  to  unload  rails  from  a  train  that  would  arrive  there, 
that  they  were  proceeding  there  at  the  appointed  time  upon  a  hand  car, 
and  could  see  the  headlight  of  the  engine  to  the  train  when  a  mile  and  a 
half  from  the  crossing,  that  the  train  started  up  without  sounding  a  bell 
or  whistle,  and,  coming  down  grade  noiselessly  at  the  rate  of  three  or 
four  miles  an  hour,  collided  with  the  hand  car,  resulting  in  plaintiff*s 
injury. 

t.  Operating  Hand  Car— Collision  with  Train. 

Where  the  evidence  shows  that  a  section  hand  was  injured  while  en- 
gaged in  the  line  of  his  duty,  under  the  orders  and  in  the  immediate 
presence  of  his  boss,  and  that  the  injury  was  the  result  of  negligence 
attributable  to  the  company,  either  the  sole  negligence  of  the  boss  or 
the  joint  negligence  of  him  or  of  absent  officers  or  employees  with 
whom  he  should  have  co-operated  in  regulating  the  movements  of  a  hand 
car,  80  as  to  prevent  a  collision  between  it  and  a  train,  it  was  held  that 
a  recovery  would  be  defeated  only  by  fault  on  the  part  of  the  section 
hand  amounting  to  recklessness  in  obeying  under  the  circumstaoces 
the  orders  of  the  boss.  East  Tenn.,  Va.  &  Ga.  Ry.  Co.  v.  Bridges,  92 
Ga-  399, 17  S.  B.  645. 

u.  Using  Hand  Car  at  Later  Hour  Than  Usual. 

In  McKune  v.  Cal.  S.  R.  R.  Co.,  66  Cal.  302,  5  Pac.  482,  it  is  held  that 
a  laborer  on  the  track  of  a  railroad,  while  acting  undet  the  direction  of 
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a  foremau,  is  not  guilty  of  contributory  negMgence  from  returning- 
from  his  place  of  work  on  a  hand  car,  although  at  a  later  hour  than 
usual. 

V.  Running  Train  over  Unsafe  Track. 

In  Galloway  v.  Western  A  A.  R.  Co.,  57  Ga.  512,  it  is  held  the  employee 
of  a  railroad  company  is  in  fault  where  he  knowingly  exposes  himself 
to  extraordinary  danger  at  night,  by  assisting  to  carry  a  train  over  the 
unsafe  track  of  another  company  ;  and  it  cannot  be  presumed  that  his 
company  has  authorized,  or  will  saaction,  the  order  of  any  officer  or 
agent  who  directs  business  to  proceed  under  circumstances  which  place 
both  life  and  property  in  obvious  and  unusual  peril. 

w.  Running  Engine  over  Defective  Track. 

In  Hawley  v.  Northern  C.  R.  Co.,  82N.  Y.  370,  it  appeared  that  plain- 
tiff, an  engineer,  was  injured  by  the  overturning  of  his  engine,  caosed 
by  the  bad  condition  of  defendant's  road  ;  that  plaintiff  was  running 
his  engine  by  express  orders,  without  cars  attached,  ahead  of  a  passen- 
ger train  ;  that  he  knew  that  the  road  was  somewhat  out  of  repair,  and 
that  he  incurred  some  danger,  but  it  did  not  appear  conclusively  that  he 
knew  how  badly  it  was  out  of  repair,  or  that  the  danger  was  very  great. 
Plaintiff  and  other  eng'ineers  had  frequently  run  their  engines  over  the 
road  with  safety,  in  the  same  way  plaintiff  was  running  his  at  the  time 
of  the  accident.  Plaintiff  was  ordered  by  competent  authority  to  so  run 
his  engine,  and  he  had  the  assurance  that  the  road  would  soon  t)e  put 
in  repair.  It  was  held  that  the  e video ce  warranted  the  submission  of 
the  question  of  contributory  negligence  to  the  jury. 

X.  Engineer  Ordered  to  Malce  Certain  Tinne. 

The  fact  that  an  engineer  is  under  instructions  to  make  certain  time, 
does  not  modify  or  dispense  with  a  standing  rule  as  to  the  care  to  be 
exercised  in  approaching  stations.    So  held  in  Illinois  Cent.  R.  Co.  v. 
Neer,  26  111.  App.  356. 
y.  Fireman  Running  Train  Where  Danger  of  Obstructions. 

In  Denver,  S.  P.  &  P.  R.  Co.  v.  Wilson,  12  Colo.  20,  20  Pac  340,  it 
appeared  that  for  several  days  fires  had  prevailed  for  miles  along'  the 
mountain  side,  causing  stones  and  logs  to  roll  down  upon  the  track.  It 
was  held  that  evidence  that,  while  the  engineer  was  momentarily  absent, 
and  the  fireman  was  in  his  place,  the  fireman  had  applied  the  air- 
brake ;  that  the  engine  was  moving  slowly,  and  was  derailed  at  a  curve 
by  a  pine  knot  caught  in  the  pilot,  and  was  overturned  on  the  fireman, 
the  rules  of  the  company  making  the  fireman  subject  to  the  directions 
of  the  engineer,  is  sufficient  to  sustain  a  finding*  that  the  fireman  was 
free  from  fault. 
z.  Tearing  Down  Shed— Ordered  to  Cut  Last  Support. 

In  Cleveland,  C,  C  &  St.  L.  Ry.  Co.  v.  Brown,  56  Fed.  804,  it  ap- 
peared that  a  gang  of  railroad  laborers  were  put  to  work  tearing  down 
a  heavy  shed  by  sawing  it  asunder  in  the  middle,  cutting  off  the  sup- 
porting posts,  and  then  pushing  over  in  a  direction  against  the  wind. 
The  laborer  who  was  injured  had  been  on  the  roof  of  the  shed  sawing 
the  roof,  and,  when  he  finished  the  sawing,  he  was  directed  by  the 
foreman  to  come  down  and  chop  one  of  the  posts.  After  he  had  struck 
a  few  blows,  the  shed  fell  and  caught  him.  He  did  not  know  that  while 
he  was  on  the  roof  the  other  men  liad  cut  the  other  posts.  It  was  held 
that  the  jury  were  justified  in  finding  that  he  was  not  guilty  of  con- 
tributory negligence. 

4.  Emergencies. 

In  Electric  Ry.  Co.  v,  Lawson,  101  Tenn.  406,  47  S.  W.  489,  it  is  held 
that  to  justify  the  efforts  of  a  servant  to  obey  the  order  of  a  superior 
in  a  hazardous  matter,  the  order  must  be  immediate  and  upon  a  sudden 
emergency  or  exigency. 

In  St.  Lrouis,  I.  M.  A  S.  Ry.  Co.  v.  Higgins,  53  Ark.  458, 14  S.  W.  653, 
it  is  held  that  in  an  action  by  an  employee  against  a  railway  company 
for  personal  injuries  sustained  while  in  the  discharge  of  his  duties,  and 
occasioned  by  defendant's  neglig-ence,  the  jury  may,  in  determining 
plaintiff's  contributory  negligence,  consider  whether  the  service  he 
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undertook  to  perform  was  required  by  a  superior  to  be  done  with  rapidity 
and  promptness  in  an  emergency  which  demanded  his  exclusive  atten- 
tion. 

a.  Boarding  Fast  Moving  Car. 

A  brakeman,  acting  under  the  orders  of  a  conductor,  in  an  emer- 
gency which  gave  him  no  time  for  reflection,  attempted  to  catch  a  fast- 
moving  freight  car.  It  was  in  the  nighttime  and  his  lantern  had  gone 
out,  and  the  ground  was  uneven.  His  foot  slipped  and  he  was  injured. 
It  was  held  that  the  finding  of  the  jury  that  there  was  no  contributory 
negligence  would  not  be  disturbed.  Fox  v,  Chicago,  St.  P.  &  K.  C.  R. 
Co.,  53  Am.  &  Eng.  R.  Cas.  430,  86  Iowa  368,  53  N.  W.  259. 

b.  Ordered  to  Bring  Out  Cart  Immediately—Coupling  Cart  Negligently 

Loaded. 
In  Haugh  v.  Chicago,  R.  I.  &  P.  R.  Co.,  73  Iowa  66,  35  N.  W.  116,  it  is 
held  that  a  yard  master  ordered  to  bring  out  cars  immediately  is  not 
charg^eable  with  contributory  negligence  where  he  is  injured  in  going 
between  cars,  one  of  which  is  loaded  with  lumt)er  projecting  over  the 
end,  whereby  he  is  injured,  because  he  did  not  make  a  prior  examina- 
tion before  attempting  to  couple  it ;  as  he  had  a  right  to  presume  that 
it  was  safely  loaded  for  transportation. 

c.  Walking  before  Moving  Engine  to  Uncouple  Cart. 

In  George  v.  Mobile,  etc,  R.  Co.,  109  Ala.  245, 19  So.  784,  4  Am.  ft 
Bng.  R.  C^s.,  N.  S.,  258.  it  was  said:  **There  can  be  no  question,  we 
think,  that  for  a  switchman  to  go  into  the  small  and  irregular  space 
which  intervenes  between  the  base  beam  of  a  pilot  to  an  engine,  which 
is  pushing  a  car  along  as  fast  as  a  man  can  walk,  and  the  car  to  which 
such  engine  is  thus  coupled,  and  to  undertake  to  walk  there  while  he 
unconples  the  car  from  the  engine,  with  the  pilot  immediately  upon  his 
heels,  is  negligence  on  his  part,  in  and  of  itself,  and  to  be  so  declared  by 
the  conrt  as  matter  of  law,  though  he  may  have  been  expressly  ordered 
to  do  that  thing  in  that  particular  way  by  one  to  all  who^e  reasonable 
and  proper  orders  he  was  bound  to  conform.  *  *  *  And  upon  the 
same  principle  the  supposed  emergencies  of  the  railroad's  business,  re- 
quiring that  the  work  of  switching  should  be  done  in  this  way,  because 
more  expeditions,  would  not  justify  the  doing  of  this  obviously  and 
greatly  dangerous  act.*'  Citing  Kresanowski  v.  Railroad  Co.,  18  Fed. 
229 ;  Davis  v.  Western  Railway,  107  Ala.  626,  18  So.  173 ;  Warden  v. 
Railroad  Co.,  94  Ala.  277, 10  So.  276. 

d.  Ordered  to  Apply  Brakes  When   Approaching  Overhead   Bridge. 
In  HafPner  v.  Chesapeake  &  O.  R.  Co.,  96  Va.  528,  31  S.  B.  899,  it  is 

held  that  the  mere  signal  to  put  on  brakes  when  approaching  an  over- 
head bridge  which  is  very  low  does  not  constitute  such  an  emergency 
as  to  render  a  brakeman  irresponsible  for  his  acts. 

e.  Failure  to  Remember  That  Car  It  without    End  Ladder. 

In  Greenleaf  v.  Illinois  Cent.  R.  Co.,  29  Iowa  14,  it  is  held  that 
though  an  employee  previously  knew  that  the  car,  which  he  was  re- 
quired to  ascend  in  haste  in  order  to  uncouple  cars,  had  no  end  ladder, 
his  right  to  recover  for  injuries  resulting  from  such  defect  would  not 
thereby  be  defeated  if  he  was  acting  at  the  time  under  the  immediate 
orders  of  a  superior.  In  this  case  it  is  said  in  the  opinion:  **Under 
such  circumstances,  compelled  as  he  necessarily  would  be  to  act  with 
promptness  and  dispatch,  it  would  be  most  unreasonable  to  demand  of 
him  the  thought,  care,  and  scrutiny  which  might  be  exacted  where 
there  is  more  time  for  observation  and  deliberation.  .  Thus,  if  a  ladder 
is  usually  found  upon  such  cars,  in  the  haste  necessarily  attendant 
upon  uncoupling  cars,  and  stopping  the  train,  he  was  not  bound  to 
deliberate  and  settle  in  his  mind  that  a  like  means  of  ascending  the  car 
was  on  this  one,  though  he  knew  by  prior  observation  that  it  was 
wanting." 

f.  Employee,  after  Obeying  Angry   Order,    Stepping   into   Manhole 

He  Had  Left  Uncovered. 
In  Brennan.v.  Front  Street  Cable  Ry.  Co.,  8  Wash.  363,  36  Pac.  272,  it 
is  held  that  in  an  action  for  damages  for  death  caused  by  the  wrongful 


400       Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S 

Notes 

act  of  defendant,  there  can  be  no  recovery  on  the  g-round  of  contriba- 
tory  neftfUgence  of  the  deceased,  when  the  evidence  shows  that  deceased 
was  an  employee  of  a  cable  railway  company  ;  that  among  his  duties 
was  the  placing"  of  cans  of  Inbricating  oil  on  the  dummy  cars  prior  to 
their  first  trip,  and  the  oiling  of  the  sheave  wheels  of  the  cable  t>efore 
it  was  started  for  the  day  ;  that  on  the  day  of  the  injury  he  arrived  a 
little  late  to  his  work,  and  that  before  he  had  replaced  the  planks  above 
the  manhole  leading  to  the  sheave  wheels,  after  oiling  them,  he  w^aa 
angrily  ordered  by  the  superintendent  to  let  the  planks  alone  and  Ket 
on  the  cars;   that  the  first  train  was  then  being  pushed  out  of  the 
power  house,  and  that  he  rushed  into  the  house,  caught  up  an  oil  can, 
and  hastened  to  place  it  in  position  on  the  dummy  car,  which  was   at 
the  time  l>eing  pushed  toward  the  sheave  wheels,  and  that  after  arrang^* 
ing  the  can  stepped  off  the  car  into  the  uncovered  manhole  and  was 
crushed  to  death  by  the  sheave  wheels.    In  this  case  it  is  said  in  the 
opinion  :    "It  is  contended  by  the  appellant  that  the  plaintiff  ought  not 
to  be  charged  with  contributory  negligence  in  the  premises  because  it 
appears  that  Davison  (the  superintendent)  was  a  man  of  violent  temper 
and  turbulent  disposition,  and  had  discharged  employees  upon  very 
slight  provocation  at  various  times,  and  that  when  he  gave  the  order  to 
Brennen  to  leave  the  hole  uncovered  and  help  get  out  the  car  he  so 
engrossed  the  attention  of  deceased,  and  deceased  so  felt  the  necessity 
of  immediate  obedience,  that  in  the  hurry  of  attending  to  his  other 
duties  in  the  premises  he  forgot  all  about  leaving  the  manhole  uncov- 
ered ;  and  should  not  be  charged  with  negligence  in  so  doing.    But  we 
cannot  agree  with  this  contention.    It  is  admitted  that  deceased  was 
delinquent  upon  the  morning  in  question  in  not  being  at  the  power 
house  on  time  to  attend  to  his  duties,  and  the  fact  that  in  the  hurry  of 
attending  to  the  same,  and  in  placing  the  oil  can  on  the  dummy  car, 
he  forgot  all  about  having  left  this  manhole  uncovered,  cannot  relieve 
him  from  the  consequences  of  his  own  acts  in  the  premises." 

6.  Reliance  on  Assurance  of  Protection. 

When  a  vice  principal,  while  ordering  a  subordinate  into  a  post  of 
obvious  danger,  assures  him  that  he  will  take  the  necessary  steps  to 
protect  him  from  the  danger,  the  subordinate  is  not  g'uilty  of  contribu- 
tory negligence,  as  matter  of  law,  in  obeying  such  order.  So  held  in 
Louisiana  Western  Extension  Ry.  Co.  v,  Carstens  (Tex.  Civ.  App.),  12 
Am.  A  Eng.  R  Cas.,  N.  S.,  781. 

6.  Mere  Fact  That  Danger  May  Be  Reasonably  Apprehended. 

In  Frandsen  v,  Chicagd,  R.  I.  &  P.  R.  Co.,  36  Iowa  372,  it  is  held 
that  the  mere  fact  that  an  employee  is  directed  by  his  superior  in 
charge  to  perform  an  act,  at  a  time  and  under  such  circumstances  that 
a  person  would  reasonably  apprehend  danger  therefrom,  would  not  jus- 
tify his  disobedience  of  such  orders  ;  and  therefore  to  assume  such  a 
position  of  danger,  in  obedience  to  such  direction,  is  not,  of  itself, 
negligence.    < 

But  in  Hamilton  v.  Wabash  R.  Co.,  58  Mo.  App.  27,  it  is  held  that  a 
railroad  employee  is  not  justified  in  obeying  orders  to  enter  a  place  of 
well-known  danger  or  in  attempting*  work  attended  with  risk  to  life  or 
limb ;  and  if  he  does  so,  he  will  be  guilty  of  contributory  neg'Ugence. 

7.  Danger  Not  Apparent  to  Servant. 

In  Colorado  M.  Ry.  Co.  v.  0*Brien,  16  Colo.  219,  27  Pac.  701,  it  is  held 
that  although  a  servant  cannot  voluntarily  and  knowingly  incur 
unusual  and  extraordinary  dang'er  at  the  risk  of  his  master,  if  the 
unusual  danger  is  not  apparent  to  a  mind  like  his,  and  he  does  not 
know  nor  have  the  means  of  knowing  it,  he  may  incur  such  danger 
under  the  orders  of  his  master  or  his  representative  without  beings 
guilty  of  contributory  negligence. 

8.  Knowledge  of  Danger. 

In  Irasky  v,  Canadian  Pac.  R.  Co.,  83  Me.  461,  22  Atl.  367,  it  is  held 
that  a  railroad  company  is  not  liable  to  one  of  its  eng'ineers  for  an  in- 
jury sustained  by  him  in  executing  an  errand  of  danger  upon  which  he 
is  sent  by  the  company's  superintendent,  with  knowledge  of  the  dan. 
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fer,  unless  on  the  ground  that  the  latter  was  guilty  of  negligence  in 
ordering'  the  dangerous  act  to  be  performed. 

9.  Order  No  Excuse  for  Failure  to  Exercise  Due  Care. 

In  Jones  v.  G.,  H.  A  S.  A.  Ry.  Co.,  11  Tex.  Civ.  App.  39, 31  S.  W.  706, 
it  is  held  that  a  servant  will  he  guilty  of  contributory  negligence  if  he 
fails  to  exercise  proper  care  and  vigilance  in  protectiog  himself  from 
danger,  even  when  acting  under  the  direct  orders  of  a  vice  principal. 

In  Smith  v.  St.  Paul  &  D.  R.  Co  ,  51  Minn.  86,  52  N.  W.  1068,  it  was 
held  that  an  instruction  that  plaintifP  was  not  required  to  exercise  ordi- 
nary care  if  obeying  orders  given  by  the  section  boss  is  properly  re* 
fused,  in  a  suit  by  a  section  hand  against  his  company  for  injuries 
sustained  while  removing  a  hand  car  from  the  track. 

10.  Using  Certain  Implement— M ester  Estopped. 

In  Retting  v.  Fifth  Ave.  Transp.  Co.,  26  N.  Y.  Supp.  896,  it  is  held  that 
where  a  master  orders  his  servant  to  use  a  certain  implement,  and 
while  using-  it,  the  servant  is  injured,  the  master  cannot  afterwards 
claim  that  it  was  negligence  to  use  such  implement. 

B.  WORK  NOT  WITHIN  SCOPB  OF  EMPLOYMENT. 

1.  General  Rule, 

The  rule  applicable  where  the  question  is  whether  the  servant  as- 
sumes the  risk  incident  to  work  outside  the  scope  of  his  employment, 
which  he  undertakes  to  perform  in  obedience  to  orders,  is  also  the  test 
of  contributory  negligence  in  attempting  to  do  such  work  when  com- 
manded. 

2.  Other  Statements  of  Rule. 

In  Encrlish  v.  Chicago,  M.  A  St.  P.  Ry.  Co.  (C.  C),  24  Fed.  906,  it  is 
held  that  where  an  employer  commands  a  servant  to  go  outside  of  his 
regular  employment  to  perform  certain  work  which  is  attended  with 
special  danger,  and  the  servant,  in  response  to  the  general  commands 
of  his  master,  goes  and  does  the  work  in  the  way  and  at  the  time  di- 
rected, the  fact  that  the  servant  knew  that  it  was  dangerous  does  not 
exonerate  the  master  from  responsibility,  or  make  the  employee  guilty 
of  contributory  negligence,  unless  the  character  of  the  danger  is  so 
patent  and  so  extreme  that  no  one  but  a  foolhardy,  reckless  man  would 
attempt  it. 

When  a  master  gives  a  command  requiring  the  doing  of  an  act  not 
within  the  usual  scope  of  the  servant's  duties,  which  must  be  performed 
at  once  or  not  at  all,  without  opportunity  for  deliberation,  the  test  of 
contributory  negligence  is  whetlier  the  servant  in  obeying  conducted 
himself  as  a  man  of  ordinary  prudence  would  conduct  himself  under 
the  circumstances  ;  and  an  instruction  that  the  servant  was  not  negli- 
gent unless  no  one  but  a  reckless  or  foolhardy  man  would  have  obeyed 
is  erroneous.  So  held  in  Chicago,  R.  I.  &  P.  R.  Co.  v,  McCarty,  49 
Neb.  475, 5  Am.  A  Eng.  R.  Cas.,  N.  S.,  507,  68  N.  W.  633. 

8.  Rationale  of  Doctrine. 

In  Chicairo,  etc.,  R.  Co.  v.  Bayfield,  37  Mich.  205,  it  is  said  in  the 
opinion  :  "When  one  person  engages  in  the  employment  of  another 
Qndertakes  to  obey  all  lawful  orders,  and  he  subjects  for  any  failure  to 
do  so,  to  the  double  liability  of  being  expelled  from  the  employment 
aod  of  being  required  to  pay  damages.  It  is  true  the  master  has  no 
light  to  direct  him  to  do  anything  not  contemplated  in  the  employment, 
bnt  when  one  thus  contracts  to  submit  himself  to  the  orders  of  an- 
other, there  must  be  some  presumption  that  the  orders  he  receives  are 
lawful,  the  giving  of  the  orders  being  of  itself  an  assumption  that 
they  are  lawful ;  and  the  servant  who  refused  to  obey  would  take  upon 
himself  the  burden  of  showing  a  lawful  reason  for  this  refusal.  This, 
of  itself,  is  sufficient  reason  for  excusing  the  servant  who  declines  the 
responsibility  in  any  case  in  which  doubts  exist.  He  should  assume 
that  the  order  is  given  in  good  faith  and  in  the  belief  that  it  is  right- 
ful ;  and  if  in  his  own  judgment  it  is  unwarranted,  it  is  not  for  the  mas- 
ter to  insist  that  the  servant  was  in  the  wrong  in  not  refusing 
obedience.  Respect  for  the  master  as  well  as  a  consideration  for  his  own 
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interest,  may  very  properly  induce  him  to  waive  his  jndg'ment  for  that 
of  his  superior,  and  instead  of  engaging"  in  disputes  and  being*  perhaps, 
ejected  from  his  employment,  to  leave  the  question  of  doubt  for  future 
settlement." 

C.  FBAR  OF  DISCHARGE. 

Here  the  same  principles  apply  in  determining  the  question  of  contrib- 
utory negligence  as  that  of  assumption  of  risk. 

I.  Use  of  Defective  Hammer. 

In  East  Tenn.,  V.  A  G.  R.  Co.  v,  Duffield,  12  Lea  (Tenn.)  63,  it  is 
held  that  a  section  hand  injured  while  using  a  defective  hammer  may 
recover  where  the  danger  was  not  so  glaring  that  a  man  of  ordinary 
prudence  would  refuse  to  take  the  risk,  and  where  he  is  directed  by  his 
boss  to  use  it  or  be  discharged. 

D.  ORDERS  INCONSISTENT  WITH  RULES. 

The  rule  applicable  here  is  the  same  as  where  the  question  is  that  of 
assumption  of  risk,  treated  of  in  preceding  section. 

1.  Illustrations. 

a.  Qoing  between  Cars  to  Coupl«  by  Hand. 

In  Finley  v.  Richmond  A  D.  R.  Co.  (C.  C),  59  Fed.  419,  it  is  held  that 
an  engineer  in  charge  of  a  working  train  with  the  knowledge  or  assent 
of  the  temporary  conductor,  the  regular  conductor  t)eing  al>8ent,  has 
power,  by  ordering  a  brakeman  to  go  l>etween  cars,  and  place  in  posi- 
tion, by  hand,  a  coupling  link,  which,  being  l>ent,  cannot  be  properly 
controlled  with  coupling  sticks,  to  waive  a  rule  of  the  company  sub- 
scribed by  the  brakeman  at  the  time  of  his  employment,  requiring 
brakemen  to  use  coupling  sticks,  and  not  to  go  between  cars.  And  the 
brakeman  is  not  necessarily  guilty  of  contributory  negligence  in  obey- 
ing such  an  order. 

b.  Flying  Switch — Custom. 

In  Union  Pac.  Ry.  Co.  v,  Springsteen,  41  Kan.  724,  21  Pac.  774,  it  is 
held  that  although  the  railroad  company  by  a  rule  prohibited  conductors 
and  engineers  from  making  flying  switches,  a  brakeman,  working  under 
the  direction  of  an  engineer,  was  not  guilty  of  contributory  negligence 
when  that  manner  of  switching,  by  which  he  was  killed,  had  been  the 
usual  and  customary  way  for  doing  the  same,  though  he  knew  of  the 
rule. 

c.  Brakeman  Riding  In  Locomotive. 

There  was  a  rule  of  the  company  which  instructed  conductors  to 
require  brakemen  to  ride  on  the  top  of  the  train  on  down  grades.  The 
conductor  directed  a  brakeman  to  ride  in  the  locomotive  because  of  the 
cold  weather,  where  he  was  injured  on  a  down  grade.  It  was  held  that 
the  brakeman  was  not  guilty  of  contributory  negligence,  although  he 
knew  of  the  rule.  Hurlbut  v.  Wabash  R.  Co.,  130  Mo.  657,  31  S.  W. 
1051. 

d.  Running  Train  on  Time  of  Another  Train. 

The  rules  of  a  railroad,  with  which  an  engineer  was  familiar,  pro- 
vided that  the  conductor  should  control  the  movement  of  trains,  "ex- 
cept when  his  directions  conflict  with  these  rules  or  involves  risks  or 
hazard,  in  which  cases  the  engineer  will  be  held  alike  accountable.*' 
Also,  *^no  train  shall  assume  the  rights  of  another  without  orders.** 
An  engineer  should  have  known  that  a  train  coming  from  the  opposite 
direction  would,  if  running  on  time  and  according  to  rules,  collide  with 
him,  before  he  could  make  the  next  station,  and  he  had  no  right  to 
assume  that  it  was  not  so  running.  He  also  knew  that  the  conductor 
had  no  orders  allowing  a  run  on  the  time  of  the  coming  train.  Not- 
withstanding, and  without  the  existence  of  any  emergency,  he  obeyed 
the  conductor's  signal  to  start.  He  was  injured  in  the  collision  that 
ensued.  It  was  held  that  he  was  guilty  or  contributory  negligence  as 
matter  of  law.  York  v.  C,  M.  A  St.  P.  Ry.  Co.,  98  Iowa  544,  67  N.  W. 
574. 

2.  Custom. 

In  Pennsylvania  Co.  v,  Roney,  89  Ind.  453»  it  is  held  that  the  orders 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S       40J 

Northern  Ohio  Ry.  Co.  v,  Rifi^by 

of  a  proper  superior,  and  cuatomary  obedience  thereto  inconsistent  with 
gfeneral  printed  mles  for  his  gcovernment,  which  have  been  furnished 
to  a  locomotive  eng'ineer,  may  be  obeyed  without  constitutinftr  contrib- 
utory neg^ligfence. 

3.  Compliance  with  Rule  Rendered  Impossible  by  Subsequent  Orders. 
Where  compliance  with  a  rule  becomes  impossible  by  other  orders 

that  are  inconsistent  with  the  orders  first  given,  an  employee  injured 
in  consequence  of  violation  of  the  rule  cannot  be  held  guilty  of  con- 
tributory neg-ligence.  So  held  in  Hall  v,  Chicago,  B.  &  N.  R.  Co.,  46 
Minn.  439,  49  N.  W.  239 ;  Richmond  &  D.  R.  Co.  v.  Rudd,  88  Va.  648, 
14  S.  B.  361. 

4.  Authority  of  Conductor. 

Mr.  Justice  Field  in  Railroad  Co.  v,  Ross.  112  U.  S.  377,  5  Sup.  Ct. 
Rep.  184,  says  :  '*A  conductor,  having  the  entire  control  and  manage- 
ment of  a  railroad  train,  occupies  a  very  different  position  from  the 
brakeman,  the  porters,  and  other  subordinates  employed.  He  is  in 
fact,  and  should  be  treated  as,  the  personal  representative  of  the  cor- 
poration, for  whose  negligence  it  is  responsible  to  subordinate  servants. 
This  view  of  his  relation  to  the  corporation  seems  to  be  a  reasonable 
and  just  one,  and  it  will  insure  care  in  the  selection  of  such  agents, 
and  thus  give  greater  security  to  the  servants  engaged  under  him  in 
an  employment  requiring  the  utmost  vigilance  on  their  part  and  prompt 
and  unhesitating  obedience  to  his  orders." 

In  Mason  v.  Richmond  &  D.  R.  Co.,  Ill  N.  Car.  482, 16  S.  E.  698,  it  is 
said  in  the  opinion  :  "The  question  involved  in  all  such  cases  is  whether 
the  subordinate  feels  constrained  to  obey  the  orders  of  his  superior, 
although  apparent  obedience  will  be  attended  with  peril,  rather  than 
run  the  risk  of  defying  his  authority.  The  fact  that  the  conductor  has 
the  power  to  employ  and  discharge  brakemen  on  his  train  is  but  evi- 
dence to  show  that  the  brakemen  fear  to  disobey  his  commands.  The 
existence  of  such  authority,  in  the  very  nature  of  things,  cannot  be 
made  the  invariable  test  of  the  servants'  culpability.  If  the  servant 
never  knows  or  communicates  with  a  higher  official  than  the  conductor, 
and  receives  every  order  upon  which  he  acts  in  the  line  of  his  duty 
from  him  as  a  superior, — as  it  is  a  matter  of  universal  knowledge  is  the 
true  state  of  facts  on  all  railroads,  is  it  not  reasonable  for  the  laborer 
to  conclude  that  the  conductor  has  power  to  waive  the  requirement  of 
the  rule  that  he  has  signed,  and  that,  if  he  refuses  to  couple  in  accord- 
ance with  his  direction,  and  thereby  delays  the  departure  of  a  train,  he 
may  at  least  be  reported  for  inefficiency,  and  discharged  from  the  serv- 
ice of  the  company?  If  the  servant  acts  upon  a  well-grounded  fear  of 
losing  his  place,  the  reason  of  the  rule  would  be  met,  and  he  should  be 
declared  free  from  culpability  unless  the  plaintiff  recklessly  exposed 
himself  to  manifest  perU  or  chose  to  subject  himself  to  danger  when 
another  safe  mode  of  discharging  his  duty  was  open  to  him." 

A.  R,  Y. 


NORTHERN  OHIO  RY.  CO.  v.  RIGBY. 

(Supreme  Court  of  Ohio,  Nov.  17,  1903.) 

[68  N.  E.  Rep.  1046.] 

Instructions. — A  special  charge  to  the  jury  requested  by  a.  party 
to  an  action,  which  is  based  on  the  assumption  that  a  material  fact 
exists  in  the  case,  but  which  fact  is  in  dispute  between  the  parties,  is 
properly  refused, 

Injunr  to  Employee — Direction  of  Foreman — Means  and  Manner 
o{  Peru)rming  Work  Left  to  Discretion  of  Employee — Instructions. 
—In  the  trial  of  an  action  brought  by  an  employee  against  a  railway 
company  to  recover  for  injuries  sustained  by* the  explosion  of  a  car 
beater  on  a  passenger  coach  while  he  was  attempting  to  thaw  out 
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the  frozen  water  pipes  while  the  car  was  standing  in  the  yards  of  the 
company,  and  where  the  evidence  tends  to  prove  that  the  heater  ^^as 
without  a  steam  guage,  to  the  knowledge  of  the  employee,  and  that 
the  explosion  was  caused  by  the  lise  of  a  solid  plug  in  the  drum  of  the 
heater,  instead  of  a  safety  valve,  which  plug  was  put  in  by  the   em- 
ployee a  few  days  before  the  explosion  by  the  direction  of  his  superior, 
and  where  the  evidence  further  tends  to  prove  that  the  employee  was 
an  experienced  foreman  of  car  repairers,  and  familiar  with  the  system 
of  heating  used  on  said  car,  and  with  the  proper  method  and  means 
of  thawing  out  the  water  pipes  when  frozen,  and  where  the  only  order 
from  the  superior  was  a  telegram  to  get  the  car  ready  for  use,  to 
charge  the  jury,  without  further  explanation,  that  ''if  you  find  at  the 
time  of  the  explosion,  and  for  several  days  prior  thereto,  there  was 
no  safety  valve  in  the  drum  of  the  Baker  heater  in  car  22;  that  said 
safety  valve  had  been  removed  and  replaced  by  a  solid  plug,  and  that 
Rigby  knew  of  these  facts  when  he  attempted  to  thaw  out  said  heater 
at  the  time  of  the  explosion  complained  of;  and,  further,  if  you  find 
that  said  explosion  resulted  wholly  from  the  fact  that  said  drum  had 
a  solid  plug,  instead  of  a  safety  valve — then  Rigby  would  nevertheless 
be  entitled  to  recover  in  this  action,  if  you  find  by  a  preponderance  of 
the  evidence  that,  in  attempting  to  thaw  out  said  heater  as  he  did, 
he  was  acting  in  obedience  to  a  positive  order  of  his  superior;  that  a 
person  of  ordinary  prudence  would,  under  the  circumstances,   have 
obeyed  such  order;  and  that  in  obeying  such  order  he  used  ordinary 
care" — is  misleading  and  erroneous. 

Same — Same — Same. — Where  the  superior,  while  absent,  sends  an 
order  to  an  employee  to  perform  certain  work  or  duty,  but  leaves  to 
such  employee  the  selection  of  the  means  and  manner  of  performing 
the  service,  the  doctrine  of  Van  Dusen  Gas  &  Gasoline  Engine  Co.  v. 
Schelies,  55  N.  E.  998,  64  Ohio  St.  298,  does  not  apply. 

(Syllabus  by  the  Court.) 

Error  to  Circait  Court*  Summit  County. 

Action  by  one  Rigby  against  the  Northern  Ohio  Railway 
Company.  Judgment  ior  plaintiff,  and  defendant  brings 
error.     Reversed. 

On  or  about  the  4th  day  of  December,  1895,  the  defendant 
in  error  was  severely  injured  in  the  yards  of  the  plaintiff  in 
error  at  Delphos,  Ohio,  by  the  explosion  of  what  is  commonly 
known  as  the ''Baker  Car  Heater,*'  which  was  in  passenger 
coach  No.  22,  owned  and  operated  by  the  railway  company. 
The  plaintiff  below  was  an  employee  of  the  plaintiff  in  error, 
as  he  alleges,  in  the  capacity  of  foreman  of  car  repairers  at 
the  shop  of  the  company  on  its  line  of  railroad  at  Delphos* 
and  that  his  duty  was  to  make  and  cause  to  be  made  such 
repairs  of  the  cars  of  the  defendant  as  he  might  be  ordered  to 
make  from  time  to  time.  The  evidence  tends  to  prove  that 
Rigby,  plaintiff  below,  had  several  years'  experience  as  fore* 
man  of  car  repairers  on  the  line  of  defendant  company,  and 
on  other  railroads,  before  engaging  with  the  defendant,  and 
that  he  also  had  considerable  knowledge  of.  and  experience 
with,  the  Baker  car  heater,  and,  as  a  mechanic,  possessed  a 
fair  knowledge  of  its  construction  and  mode  of  operation. 
The  evidence  further  tends  to  show  that,  in  the  discharge  of 
his  duties,  he  had  experience  as  to  the  proper  method  of 
thawing  out  the  pipes  of  this  system  of  heating  cars  when  the 
water  circulating  therein  from  the  heater  had  become  frozen. 
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This  heating  system,  when  in  proper  condition,  was  furnished 
not  only  with  a  pressure  gauge,  but  also  a  safety  or  pop  value. 
The  safety  or  pop  valve  is  connected  with  the  drum  of  the 
heater  on  the  roof  of  the  car,  and  its  purpose  is  to  furnish 
relief  from  excessive  pressure.  There  is  evidence  tending 
to  prove,  and  it  is  not  seriously  in  dispute,  that  on  or  about 
November  25tb,  preceding  the  explosion,  and  while  this  car 
No.  22  was  standing  in  the  Delphos  yards,  Rigby  was  di- 
rected to  get  it  ready  to  go  out  upon  the  road,  and  it  was 
found  that  the  drum  of  the  heater  was  without  the  safety  or 
pop  valve.  The  master  mechanic,  Marshall,  was  informed 
o!  this  fact;  and,  after  some  discussion,  Rigby  was  told  by 
the  master  mechanic  to  put  in  a  plug  where  the  safety  valve 
should  be,  until  valves  which  had  been  ordered  should  arrive. 
This  was  done  by  Rigby,  and  a  solid  plug  was  put  in  the 
vent  of  the  drum.  The  heater  was  then  filled  with  water, 
and  fired  up  ready  for  the  road.  It  turned  out  that  the  car 
was  not  needed  at  once,  and  the  fire  was  drawn  from  the 
heater.  The  car  then  stood  for  several  days  out  of  doors  in 
the  open  yard,  in  severe,  cold  weather,  and  such  water  as 
remained  in  the  pipes  frozs.  On  the  day  of  the  explosion, 
December  4th,  it  became  necessary  to  get  car  No.  22  ready 
for  use  on  the  road  the  next  morning.  The  evidence  shows 
that  Marshall,  as  master  mechanic,  telegraphed  to  Rigby, 
''Get  car  22  ready."  In  pursuance  of  this  direction  or  order, 
Rigby  set  about  to  thaw  out  the  pipes,  while  the  pressure 
gauge  was  absent,  and  the  plug  was  in  the  vent  of  the  drum, 
instead  of  a  safety  or  pop  valve;  and  in  so  doing  the  explo- 
sion occurred,  and  he  was  seriously  injured.  The  negligence 
complained  of  in  the-  plaintiff's  petition,  in  substance,  con- 
sists in  the  company  failing  to  furnish  the  safety  or  pop  valve 
as  its  master  mechanic  had  promised  should  be  put  in,  and 
in  ordering  plaintiff  to  proceed  with  the  plug  in,  which,  with 
the  weak  and  defective  condition  of  the  heater,  caused  the 
explosion  and  his  injuries.  The  answer  of  the  company 
denies  any  defective  or  weakened  condition  of  the  heater, 
and  all  negligence  on  its  part,  and  charges  that  the  plaintiff 
had  full  knowledge  of  the  danger  of  attempting  to  thaw  out 
the  pipes  without  a  safety  valve,  and  negligently  proceeded! 
with  the  work  under  the  circumstances,  well  knowing  the 
danger  to  be  encountered,  and  thus  contributed  to  his  in- 
juries. 

The  defendant  company  requested  the  court  to  give  the  jury 
certain  instructions,  some  of  which  were  substantially  em- 
braced in  the  general  charge,  and  others  were  given  in  the 
language  requested.  The  seventh  request  was  not  so  given, 
and  for  this,  error  is  assigned.  The  request  is  as  follows: 
^'(7)  If  you  find  from  the  evidence  that  the  talk  between 
Marshall  and  Rigby  about  putting  in  the  plug  in  the  heater 
was  merely  determining  the  best  mode  of  putting  the  same  in 
condition  for  use  until  the  'pop  valves'   came,  they  having 
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equal  knowledge  of  the  defect,  and  the  safety  of  using  Ihe 
same  in  that  condition,  and  that  Marshall  telegraphed  Rigbj 
to  get  car  No.  22  ready  for  use,  and,  under  Marshall's  order, 
Rigby  went  ahead  and  used  the  heaters,  assuming  all  the  di- 
rection as  to  its  use  in  that  condition,  the  mode  of  building 
the  fire,  and  thawing  out  of  the  pipes,  and  had  sole  charge  of 
the  work,  then  I  say  to  you  that  the  doctrine  of  promise  to 
repair  defective  machinery  would  not  apply  to  him.  Under 
such  a  state  of  facts,  and  in  that  case,  he  should  be  held  to 
assume  the  risk  of  the  use  of  such  defective  heater,  and  be 
cannot  recover  in  this  case.  The  promise  to  repair  the  de- 
fective heater,  claimed  in  this  case,  must  have  been  made 
for  the  benefit  of  the  plaintifi,  and  to  induce  him  to  continue 
work,  and  not  simply  in  the  interest  of  the  defendant.  And 
if  you  find  from  the  evidence  that  it  was  merely  a  talk  be- 
tween Marshall  and  Rigby  as  to  the  best  way  to  prepare  the 
car  for  use — to  put  a  plug  in  until  the  pop  valves  came — both 
having  equal  knowledge  of  the  safety  and  its  use,  and  was 
not  intended  for  an  order  to  Rigby  to  use  it  against  his  judg- 
ment, then  I  say  to  you  that  the  doctrine  of  promise  to  repair 
defective  machinery,  and  continued  use  by  an  employee,  does 
not  apply,  and  Rigby  would  be  held  to  have  assumed  the  risk 
of  the  use  of  the  heater  in  such  condition,  and  he  cannot* 
under  such  circumstances,  recover  in  this  case."  Exception 
was  taken  to  the  refusal  to  give  this  instruction,  as  well  as  to 
others  not  given.  After  argument,  the  court  charged  the 
jury,  and  special  and  general  exceptions  were  taken.  The 
jury  found  for  the  plaintiff.  Defendant's  motion  for  new 
trial  was  overruled,  and  judgment  entered  on  the  verdict, 
which  was  affirmed  by  the  circuit  court,  and  error  is  prose- 
cuted here  to  reverse  the  judgments  of  both  courts.  The 
questions  raised  on  the  general  charge  are  stated  in  the  opin- 
ion. 

Tibbals  &  Frank,  for  plaintiff  in  erroi-. 

E.  F.  Voris  and  Charles  Baird,  for  defendant  in  error. 

PRICE,  J.  It  is  disclosed  by  the  record  that  this  case 
has  been  thrice  tried  to  a  jury,  each  trial  resulting  in  a 
verdict  and  judgment  for  the  plaintifi.  The  judgments  ren- 
dered on  the  first  and  second  verdicts  were  reversed  by  the 
circuit  court,  but  it  affirmed  the  last  judgment,  and  we  have 
the  controversies  of  the  last  trial  before  us  on  the  petition 
in  error  and  a  bill  of  exceptions,  which  contains  all  the  evi- 
dence and  the  numerous  questions  of  law  which  arose  during 
the  trial. 

The  assignments  of  error  are  many,  and  they  have  received 
our  careful  consideration.  We  discover  no  substantial  error 
in  the  admission  or  exclusion  of  evidence,  and  all  proper  in- 
structions asked  by  the  railway  company  were  either  given 
in  terms  or  in  substance  in  the  general  charge.  They  were 
not  asked  to  be  given  before  argument  to  the  jury  commenced. 
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and  therefore  no  legal  right  of  plaintiff  in  error  in   that  re- 
spect has  been  violated. 

Defendant's  special  instructions  4  and  7  were  not  given  as 
requested,  nor  can  it  be  said  that  their  substance  is  embraced 
in  the    general  charge.     But  the  omission   is  not    error,  be- 
cause  the  principle  sought  to  be  impressed  by  each  requests 
seeois  to  be  predicated  upon  the  assumption  of  an  important 
fact  which  was  in  dispute  between  the  parties.     This  promi- 
nently appears  in  request  7,  found  in  the  statement  of  this 
case.      It  opens  as  follows :    '4f  you  find  from  the  evidence 
that   the  talk  between    Marshall  [the  master  mechanic]  and 
Riirby  about  putting  in  the  plug  in  the  heater  was  merely 
determining  the  best  mode  of  putting  the  same  in  condition 
for  use  until  the  pop  valves  came — they  having  equal  knowl- 
edge of  the  defect,  and  the  safety  of  using  the  same  in  that 
condition — and  that  Marshall  telegraphed  Rigby  to  get  car 
No.  22  ready  for  use,  and^  under  Marshall's  order,  Rigby  went 
ahead  and  used  the  heaters,  assuming  all  the  directinr  as  to 
its   use  in  that  condition,  the  mode  of  building  the  fire,  and 
thawing  out  of  the  pipes,  and  had  sole  charge  of  the  woik, 
then  I  say  to  you  that  the  doctrine  of  promise  to  repair  de- 
fective machinery  would  not  apply  to  him.     »    ♦    ♦"     The 
railway  company   introduced    evidence    tending    to    prove 
that  Rigby  had  skill  and   knowledge  concerning  the  system 
of  heating  equal  and  even  superior  to  that  of   Marshall,  the 
master  mechanic,  and  that  he  was  able  to  act,  and  in  this 
case  did  act,  on  his  own    knowledge,  skill,   and    judgment. 
However,  the  plaintiff  denied  this,  and  asserts  that  his  knowl- 
edge and  skill  are  inferior,  and  that  he  relied   on  the  judg- 
ment and  directions  of  Marshall.     Hence  it  would  have  been 
error  for  the  court  to  assume  that  they  had  equal  knowledge 
on  the  subject,  and  on  that  assumption  base  an   instruction 
calculated  to  materially  afiect  the  verdict. 

We  now  come  to  the  general  charge  of  the  court.  To  this 
charge  counsel  for  the  railway  company  have  devoted  much 
criticism,  and  urge  that  the  law  applicable  to  the  issues  and 
facts  of  the  case  was  not  given  the  jury,  and  that  improper 
rules  were  submitted  for  its  consideration,  bearing  on  the 
risks  assumed  by  Rigby,  the  duties  of  the  railway  company 
touching  the  same  subject,  the  charge  of  contributory  negli- 
gence made  in  its  answer,  and  the  promise  of  the  superior  to 
the  employee  to  replace  the  plug  with  a  safety  valve.  We 
are  of  the  opinion,  however,  that  the  charge  does  not  justly 
deserve  all  that  has  been  said  about  it;  and,  if  the  court  had 
left  it  with  the  jury  when  it  seems  to  have  reached  a  proper 
close,  we  could  find  no  sufficient  reason  for  a  reversal  of  the 
judgment.  But  the  court  did  not  stop  where  the  charge 
properly  ended.  This  language  follows:  ''Now,  gentlemen, 
this  case  has  occupied  a  number  of  days,  and  the  evidence 
covers  a  wide  field  of  inquiry,  and,  as  you  see  from  the  some- 
what lengthy  instruction  I  have  given  you,  that  numerous 
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qaestions  of  law  arise.  I  have  endeavored  to  give  you  them 
as  clearly  as  I  possibly  could,  but,  in  view  of  their  length,  it 
is  possible  that  men  not  familiar  with  the  examination  of 
legal  questions  might  not  readily  apprehend  them.  There- 
fore, in  connection,  I  will  summarize  what  I  have  thus  said, 
and  make  it,  as  near  as  I  can,  applicable  to  the  particular 
case  before  you."  The  summary  was  made,  and,  after  being 
introduced  by  the  foregoing  language,  it  would  be  quite  nat- 
ural for  the  jury  to  lose  sight  of  much  that  had  been  said  dur- 
ing the  progress  of  the  long  charge,  and  look  to  the 
attempted  summing  up  of  the  whole  matter  within  a  much 
smaller  compass,  and  which  it  would  more  readily  grasp  and 
remember.  If  the  summary  was  free  from  fault,  this  would 
be  well.  On  the  other  hand,  if  it  embraces  the  virus  of  seri- 
ous error,  the  same  became  the  more  conspicuous  and  con- 
trolling with  the  jury.  Less  than  two  pages  of  the  printed 
record  contain  the  summary,  of  which  we  find  the  following 
on  page  531: 

"If  you  find  at  the  time  of  the  explosion,  and  for  several 
days  prior  thereto,  there  was  no  safety  valve  in  the  drum  of 
the  Baker  heater  in  car  22;  that  said  safety  valve  had  been 
removed  and  replaced  by  a  solid  plug,  and  that  Rigby  knew 
of  these  facts  when  he  attempted  to  thaw  out  said  heater  at 
the  tims  of  the  explosion  complained  of;  and,  further,  if  you 
find  that  the  said  explosion  resulted  wholly  from  the  fact  that 
said  drum  had  a  solid  plug,  instead  of  a  safety  valve — then 
Rigby  would,  nevertheless,  be  entitled  to  recover  in  this  ac- 
tion, if  you  find  by  a  preponderance  of  the  evidence,  either 
that,  in  attempting  to  thaw  out  said  heater  as  he  did,  he  was 
acting  in  obedience  to  a  positive  order  of  his  superior;  that 
a  person  of  ordinary  prudence  would,  under  the  circumstances, 
have  obeyed  such  order,  and  that  in  obeying  such  order  he 
used  ordinary  care,  or  that  Rigby  informed  bis  superior  of 
the  want  of  a  safety  valve  in  said  drum,  and  that  said  superior 
ordered  him    to  put  in  a  solid  plug,  and  to  use    said  drum 
with  a  solid  plug,  and  then  promised  Rigby  to  have  said  solid 
plug  promptly  replaced  by  a   proper  safety  valve,  and  that 
Rigby,  in  reliance  upon  such  promise,  continued  in  the  em- 
ploy of  the  Northern  Ohio  Railway  Company,   and  that  a 
reasonable  time  to  replace  said  plug  had  not  elapsed  between 
said  promise  and  said  explosion;  and  that,  in   getting  said 
car  22  ready  for  the  road  at  the  time  of  the  explosion,    he 
used  reasonable  and  ordinary  care,   unless  you  find  that  no 
ordinarily  prudent  man  would,  under  all  the  circumstances, 
have  continued  in  such  employment,  and  obeyed  such  order." 

To  say  the  least  of  this  paragraph^  it  is  very  much  in- 
volved, and,  if  there  was  any  confusion  in  the  preceding 
instructions,  it  became  worse  confounded  in  this  summary. 
The  jury  was  told  that  if  there  had  been  no  safety  valve  in 
the  drum  of  the  heater  for  several  days;  that  it  had  been 
removed,  and  replaced  by  a  solid  plug,  of  which  facts  Rigby 
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had  knowledge  when  he  attempted  to  thaw  out  the  heaters. 
and  if  the  explosion  resulted  wholly  from  the  fact  that  the 
dram  had  a  solid  plug»  instead  of  a  safety  valve — ''then  Rigby 
would  nevertheless  be  entitled  to  recover,''  if  the  jury  should 
find,  from  a  preponderance  of  the  evidence,  either  that  in 
attempting  to  thaw  out  the  heater  he  was  acting  in  obedience 
to  a  positive  order  of  his  superior,  which  a  prudent  person, 
under  the  circumstances,  would  have  obeyed,  or  that  if  the 
jnry  find  that  Rigby  had  informed  his  superior  of  the  want 
of  a  safety  valve,  who  informed  him  to  put  in  the  solid  plug, 
and  so  use  the  heater  until  the  plug  could  be  replaced  by  a 
safety  valve,  and  Rigby  relied  on  the  promise,  and  continued 
in  the  employ  of  Ihe  railway  company,  and  a  reasonable  time 
in  which  to  replace  the  safety  valve  had  not  elapsed  at  the 
time  of  the  explosion,  provided  he  used  ordinary  care,  unless 
the  jnry  found  that  no  ordinarily  prudent  man  would  have 
continued  in  the  service  and  obeyed  such  order. 

We  have  endeavored  to  analyze  this  paragraph,  and  place 
the  component  parts  in  such  juxtaposition  with  each  other 
as  to  convey  a  clear  meaning,  but  without  success.  It  starts 
abruptly,  and  as  it  is  unfolded  it  becomes  more  complex. 
The  premises  for  the  principle  inculcated  are  laid  after  its 
assertion,  and  the  paragraph  ends  with  a  qualification  which 
reflects  no  light  on  what  precedes  it.  The  evidence  at  least 
tends  to  prove  that  Rigby  had  taken  the  safety  valve  from 
car  22,  and  put  it  on  the  drum  of  the  heater  of  another  car, 
and  this,  too,  several  days  prior  to  the  explosion.  True,  it 
was  done  after  consultation  with  Marshall,  and  by  his  direc- 
tions. Another  fact  which  the  evidence  tends  to  prove  is 
that  there  was  no  steam  pressure  gauge  on  the  heater  in  car 
22,  and  had  not  been  for  several  days,  which  fact  was  well 
known  to  Rigby.  The  evidence  further  tends  to  prove  that 
Rig^by,  beside  the  knowledge  of  this  condition  of  the  heater, 
possessed  large  experience  as  foreman  of  car  repairers  and 
also  had  considerable  experience  with  the  Baker  system  of 
heating,  and  the  method  of  thawing  out  the  pipes  when 
frozen.  Such  being  the  state  of  the  evidence,  the  court,  in 
its  summary,  in  effect,  says  that,  although  Rigby  knew  of  the 
absence  of  the  valve,  he  might  ''nevertheless  recover,  if  he 
was  acting  in  obedience  to  a  positive  order  of  his  superior," 
where  a  person  of  ordinary  care  would  have  obeyed  such 
order.  The  order  relied  on  as  inducing  Rigby's  conduct  on 
the  day  of  the  explosion  came  by  wire  from  Marshall:  ''Get 
car  22  ready."  We  are  not  directed  to  any  other  order,  and 
we  discover  none  other  in  the  record.  It  seems  to  be  con- 
ceded that  such  was  at  least  the  substance  of  the  order. 
The  court  speaks  of  this  as  a  positive  order,  obedience  to 
which  enters  into  one  of  the  conditions  of  recovery.  It  may 
be  a  positive  order  to  get  the  car  ready,  but  it  is  silent  as  to 
the  means  to  be  used  in  that  behalf.  It  prescribes  no  means 
or  method,  and  it  may  be  quite  true  that   Marshall,  at  the 
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time  the  message  was  sent,  was  oot  aware  that  th«  pipes 
were  frozen.  The  order  may  have  implied  thawing  oat  of 
the  pipes,  if  necessary  to  get  the  car  ready,  but  Risby  was 
left  to  use  his  own  judgment  as  to  the  manner  of  performing 
the  duty.  The  natural  tendency  of  the  instruction  was  that 
the  order  to  get  the  car  ready  implied  the  use  of  the  means 
which  Rigby  adopted  in  thawing  out  the  pipes.  To  prevent 
such  misunderstanding  on  the  part  of  the  jury,  the  coart 
should  have  been  more  explicit  on  the  vital  and  perhaps 
turning  point  in  the  case.  The  balance  of  the  paragraph 
stating  the  other  condition  of  recovery  is  equally  unfortanate 
in  its  language,  and  we  think,  as  a  whole,  it  is  erroneous 
and  misleading. 

Without  further  comment,  we  very  reluctantly  conclude 
that  for  this  error  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  another  trial.     Judgment  reversed. 

BURKET,  :C.  J.,  and  SPEAR,  DAVIS.  SHAUCK,  and 
CREW,  JJ.,  concur. 

SULLIVAN  V.  DETROIT,  Y.  &  A.  A.  RY.  CO. 

(Supreme  Court  of  Michigan,  March  8,  1904.) 

[98  N.  W.  Rep.  756.] 

Contract  of  Emplosrment — Construction — ^Permanent  Employment. 

— A  contract  whereby  a  corporation  agreed  to  give  an  attorney  "per- 
manent employment"  as  counsel  if  he  would  render  certain  services 
and  the  scheme  involved  should  prove  a  success,  was  satisfied  by  his 
employment  thereafter  for  the  period  of  a  year  at  a  fixed  salary. 

Error  to  Circuit  Court,  Wayne  County;  William  L.  Car- 
penter, Judge. 

Action  by  J.  Emmet  Sullivan  against  the  Detroit,  Ypsilanti 
&  Ann  Arbor  Railway  Company.  Judgment  in  favor  of 
plaintiff,  and  defendant  brings  error.     Reversed. 

Some  time  in  the  summer  or  fall  of  1897,  three  men, 
Messers.  Russel,  Angus,  and  Liggett,  entered  into  a  scheme 
for  the  organization  of  an  electric  railway  to  run  from  De- 
troit to  Ann  Arbor.  There  already  existed  a  street  railway 
in  Ypsilanti,  another  in  Ann  Arbor,  and  a  third  between 
those  two  cities.  The  scheme  was  to  unite  those  three,  and 
extend  the  road  to  Detroit.  Plaintiff  was  an  attorney  at  law 
in  the  city  of  Detroit,  and  had  been  engaged  in  practice  for 
about  II  years,  the  first  si  years  of  which  he  was  a  clerk  in 
the  law  office  of  Hon.  Don  M.  Dickinson,  and  after  that  en- 
gaged in  practice  by  himself  or  in  partnership  with^^thers. 
He  was  known  to  Mr.  Russell,  one  of  the  promoters.  It  was 
deemed  necessary  to  have  legal  advice  and  the  services  of 
an  attorney  in  preparing  and  drawing  papers.  Plaintiff 
claims  that  the  three  original  promoters  argeed  to  employ 
him.  The  agreement  rested  in  parol,  and,  as  stated  by  plain- 
tiff, is  as  follows:  **Mr.  John  A.  Russell  came  to  me  first,  and 
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told  me  of  the  enterprise  they  had  on  hand,  which  was  to 
boild  a  road  between  Detroit  and  Ann  Arbor;  and   told   me 
that  Mr.  Angus  and  Mr.  Liggett  were  in  with  him,  and  wanted 
to  know  whether  I  could  handle  the  law  business — what  kind 
of  an  arrangement  they  could  make.     They  said  that  they 
would  have  no  bonds  or  stock  for  me,  but  wanted  to  know 
if  I   would  take  it  on  consideration  of  being  made  permanent 
attorney.     After  some  consideration  I  said  that  I  would,  pro- 
vided the  expenses  would  be  paid.     Then  I  was  introduced 
to  Mr.  Angus  and  Mr.  Liggett  by  Mr.  Russell,  and  I  made  an 
arrangement  with  them  to  the  same  efiect — that  I  was  to  go 
ahead  and  do  all  the  legal  business  connected  with  the  enter- 
prise, help  them  to  secure  franchises,  do    anything  on  that 
line  they  called  upon  me  to  do  until  the  enterprise  would  be 
a  success,  or  in  such  condition  it  was  sure  of  success.     In  the 
meantime  I  would  be  paid  my  expenses,  and  if  it  was  not  a 
success  I  was  not  to  get  any  compensation;  but  \l  it  was  a 
success  I  was  to  be  made  permanent  attorney  of  the    road. 
*    *    *    There  was  no  different  arrangement   under  which 
I  performed  these  services."     Mr.  Angus  was  introduced   as 
a  witness  for  the  plaintiff,  and  testified  that  he  did  not  recol- 
lect that  there  was  any  condition  to  the  appointment  of  Mr. 
Sullivan.     He  further  testified :   '^Q.  What  compensation  was 
he  to  receive  if  the  project  was  successful?    A.  My   connec- 
tion with  it  was,  would  I  consent  to  his  becoming  attorney 
for  the  company?     Q.  Permanent  attorney,  after  the  organ- 
ization of  the  company?    A.  I  do   not  recollect   any  perma- 
nent.    Q.  That  he  should  be  appointed  attorney,  you  did  not 
mean   to  terminate   in  a  year?     A.  No,  I  had  not  anything 
special  in  mind  as  to  the  length  of  time.     It  did  not  occur  to 
me  at  that  time.     Q.  He  was  to  be  the  regular  employed 
attorney;  that  was  your  understanding?    A.  Yes,  I  think  that 
I  will  put  it  that  way.     I  think  I  will  say  it  was.     *    *    * 
The  substance  of  what  was  said  to  him,  to  the  best  of  my 
recollection,  is  that  I  would  be  favorable  to  his  appointment 
as  attorney  for  the  company."     Mr.  Liggett  was  produced 
by  the  defendant,  and  denied  any  such  contract  as  is  claimed 
by  the  plaintiff,  but  testified  that  his  understanding  from  the 
talk  with  Mr.  Russell  was  that  plaintiff  was  doing  the  work 
for  Mr.  Russell.     M^.  Russell  was  not  produced  as  a  witness. 
Plaintiff  had  no  other  talk  with  any  stockholder  or  ofBcer  of 
the  company  in  regard  to  his  employment  or  this  alleged  con- 
tract.    Under  his  own  testimony  the  contract  was  made  with 
these  three  promoters,  and  was  never  divulged   to  any   other 
stockholder  or  ofBcer  of  the  corporation  until  after  his  em- 
ployment  under  the  resolution   hereinafter  referred   to  had 
terminated.     In  his  conversation  with  Hawks  at  that  time  he 
only  claimed  that  he  had  made  the  arrangement  with   Angus 
and  Russell.     Mr.  Russell  told  Mr.  Hawks    that  he  h'^d  em- 
ployed  Mr.  Sullivan,  and  that  his  (Sullivan's)  services  were 
a  part  of  what  he  (Russell)  was  putting  into  the  company — 
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''a  part  of  his  contribution  to  the  enterprise."  Mr.  Hawks 
received  no  information  of  any  different  arrangement  until 
he  received  the  letter  of  March  15,  1898,  when  Mr.  Rassel  sold 
his  stock  in  the  company— 980  shares — to  Mr.  Hawks.  In 
the  letter  offering  to  sell  he  said:  ^'Inasmuch  as  I  have  been 
active  in  securing  the  franchises  and  doing  preliminary*  work 
for  this  company  which  has  necessitated  the  making  of  prom- 
ises of  various  natures  in  return  for  assistance  rendered,  I 
desire,  as  a  further  consideration  that  these  promises  made 
by  me,  which  I  will  no  longer  be  able  to  carry  out,  be  com- 
posed along  the  following  lines:  (i)  Mr.  J.  E.  Sullivan,  who 
did  all  the  preliminary  law  work  for  the  company  gratuitously 
in  consideration  of  permanent  employment  as  attorney  of  the 
company  for  and  after  March  ist,  to  be  guaranteed  such 
employment  for  the  period  of  one  year  at  the  rate  of  $i«Soo 
per  year,  payable  monthly." 

On  March  15,  1898,  the  board  of  directors,  six  in  number, 
passed  a  resolution,  reading  as  follows:  ''That  J.  Emmet 
Sullivan  be  employed  as  the  attorney  for  the  period  of  one 
year  from  and  after  March  i,  1898,  at  an  annual  salary  of 
$i>50o,  payable  in  monthly  installments;  this  payment  to 
be  in  full  settlement  of  services  to  date  and  for  the  coming 
year."  At  the  organization  of  the  company,  November  2, 
1897,  four  other  men  became  stockholders  of  the  corpora- 
tion, and  signed  the  articles  of  incorporation,  among  whom 
was  Mr.  Hawks,  who  afterwards  became  president  of  the 
company.  Mr.  Russell  became  its  secretary.  There  were  at 
the  time  of  the  adoption  of  the  above  resolution  six  directors, 
three  of  whom  were  Hawks,  Russell,  and  Angus.  Of  these 
six  directors  only  two — Russell  and  Angus — had  any  knowledge 
of  the  arrangement  made  with  the  plaintiff.  Mr.  Sullivan 
was  paid  $125  per  month  during  the  year.  He  afterwards 
attended  to  some  suits,  and  did  some  other  business,  for 
which  he  received  $600.  After  the  expiration  of  the  year 
for  which  he  was  employed  he  made  claim  to  Mr.  Hawks  for 
$15,000  for  Services  rendered  to  the  company  from  November 
2,  1897,  to  March  i,  1898.  The  company  denied  liability,  and 
thereupon  plaintiff  brought  this  suit  upon  the  common 
counts  in  assumpsit.  He  rendered  no  bill  of  items  to  the  de- 
fendant, and  his  bill  of  particulars  filed  in  the  suit  recited  the 
services  in  drawing  the  articles  of  association,  bond  and 
mortgage,  and  other  papers,  giving  advice,  attending  meetings 
of  the  directors,  and  negotiating  the  purchase  from  the  three 
companies,  etc.,  for  which  he  claimed  the  lump  sum  of 
$15,000.     He  recovered  a  verdict  and  judgment  for  $9,028.12. 

Corliss,  Andrus,  Leete  &  Joslyn  (Otto  Kirchner,  of  coun- 
sel), for  appellant. 

Sullivan,  Bland,  Cook  &  Van  Syckle  (Elliott  G.  Stevenson 
and  Leo  M.  Butzel,  of  counsel),  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The  theory  of  the 
declaration   and  of  the  right  of  recovery  in  this  case  is  that 
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plaiotiff  had  no  express  contract  with  the  defendant,  but  that 
be  rendered  services  ior  it  under  such  circumstances  tb'^t  the 
law  implies  a  contract,  and  presumes  a  promise  by  the  de- 
iendant  to  pay  for  the  services  so  rendered,  and  of  which  ic 
has  had    the  benefit.     Plaintiff's  own  evidence  conclusively 
establishes  the  fact  that  he  had  no  contract,   either  express 
or  implied,  with  the  defendant,  until  the  contract  of  employ- 
ment of  March  15th,  but  that  he  made  an  express  contract 
with  the  three  original  promoters  of  the  scheme  to  perfoim 
the  ^services  for  which  he  now  seeks  to  recover,  upon  their 
agreement  that  they  should  make  him  tbe  permanent  attor- 
ney of  the  company.     He  had  no  other  agreement,  and  at  no 
time  until  more  than  a  year  after  tbe  services  were  rendered 
did  he  make  any  claim  to  any  of  its  officers  of  the  contract 
which  he  now  asserts  was    made.     These  promoters  could 
make  no  contract  for  the  defendant,  which  was  not  then  or- 
ganized.    That  contract  could  not  bind  tbe  corpoiation  until 
it  was  known  to  and  approved  by  it.     The  knowledge  of 
Messrs.  Russell  and  Angus,  after  they  became  directors,  was 
not  the  knowledge  of  the  corporation.     The  only  knowledge 
possessed  by  Mr.  Hawks,  its  president,  was  that  plaintiff  was 
the  personal  employee  of  Mr.  Russell.     This  statement  did 
not,  of  course,  bind  tbe  plaintifi,  but  shows  that   Hawks  had 
no  knowledge  of  plaintiff's  alleged  contract.     When,  under 
plaintiff's  version  of  the  contract,  did  he  begin  to  render  serv- 
ices for  the  defendant?    Certainly  not  until  the  corporation 
was  organized.     But  his  contract  with  these  three  promoters 
was  that  the  scheme  should  be  a  success,   not  that  the  com- 
pany  should   be  organized.     If  the  promoters  had  secuied 
options  for  the  purchase  of  the  three  companies  then  in   ex- 
istence and  franchises  from  the  townships  along  the  proposed 
line  before  the  organization  of  the  company,  and  it  had  not 
been  organized  until  all  his  services  in  carrying  out  bis  con- 
tract has  been  performed,  would  the  corporation  with  new 
stockholders  and  new  directors  have  been  liable,  either  under 
the   express  contract  or  under  an  implied  contract  for  his 
services,  performed   under  tbe  special  contract?    Tbe  pro- 
moters evidently  thought  it  wise  to  organize  the  company 
early  as  one  of  tbe  means  to  assist  in  carrying  out  the  scheme. 
But  plaintiff  performed  services  no  more  for  the  corporation 
in  one  case  than    in  the  other.     He  made  his  contract  with 
the  promoters.     He  knew  he  could  not  enforce  it  against  the 
corporation.     If  he  chose  to  make  a  contract  which  he  could 
not  enforce  against  the  promoters,  under  Durgin  v.  Smith 
(Mich.)  94  N.  W.  1044,  it  is  his  misfortune.     But  whether  he 
could  enforce  his  contract  with    them   is  immaterial  here. 
The  circuit  judge  correctly  instructed  the  jury  that   plaintiff 
could  not  recover  in  accordance  with  that  agreement,  but  in- 
structed them'tbat,  if  the  plaintiff  was  entitled  to  recover  at 
all,  he  was  entitled  to  recover  what  his  services  were  reason- 
ably worth.     The  fatal  error  of  the  charge  and  of  the  plain- 
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tifi's  theory  is  that  he  had  an  express  contract  with  the 
promoters  which  preclades  any  possibility  of  an  implied 
contract  with  the  corporation.  Plaintiff,  a  lawyer,  oaast  have 
known  that  the  contract  could  not  bind  the  fatare  corpora- 
tion, unless,  after  it  was  formed,  it  knew  of  its  existence  and 
ratified  it. 

If  we  understand  the  argument  of  counsel  correctly,  it   is 
that  the  defendant  never  ratified  the  contract  made  with  the 
three  promoters  before  the  organization  of  the  company, 
but,  having  received  the  benefit  of  his  services  rendered  un- 
der that  contract,  the  law  implies  a  promise  on  its  part  to  pay, 
not  in  accordance  with  the  contract,  but  on  a  separate   and 
distinct  implied  contract.     If  defendant  had  ratified  the  con- 
tract and  appointed  plaintiff  its  attorney  in  accordance  there- 
with, and  that  was  carried  out  for  a  year,  and  then  broken  by 
the  defendant,  the  only  remedy  of  plaintiff  would  be  an  action 
upon  the  contract  for  the  breach  thereof.     If,  as  he  contends, 
his  employment  was  virtually  for  life,  or  for  the  life  of   the 
corporation,  he  could  not,  in  the  event  of  a  subsequent  viola- 
tion of  the  contract  by  the  defendant,  recover  upon  the  basis 
of  an  implied  contract  the  value  of  his  services  previously 
rendered.     After  six  years  such  claim  would  be  barred  by  the 
statute  of  limitations.    A  contract  will  be  implied  only  when 
no  express  contract  exists.     If  A.  makes  an  express  contract 
with  B.  to  perform  services  for  C,  C.  is  not  liable  on  an  im- 
plied contract  because  he  received  the  benefit.     The  two 
contracts  cannot  exist  together,   governing  the  same  trans- 
action.    ''As  in  physics  two  solid  bodies  cannot  occupy  the 
same  space  at  the  same  time,  so  in  law  and  common  sense 
there  cannot  be  an  express  and  an  implied  contract  for  the 
same  thing  existing  at  the  same  time.     This  is  an  axiomatic 
truth.     It  is  only  when  parties  do  not  expressly  agree  that 
the  law  interposes  and  raises  a  promise."    Walker  v.  Brown, 
28  111.  378,    383,  81  Am.  Dec.  287.     So,  plaintiff  could  not 
have  an  express  contract  with    these  three  promoters  that 
they,  in  consideration  for  his  services  in  assisting  to  success- 
fully accomplish  the  scheme,  would  make  him  the  permanent 
attorney  of  the  company,  and  at  the  same  time  have  an  im- 
plied contract    with  the  company  to  pay  him  for  the  same 
services.     Lyndon  Mill  Co.  v.  Lyndon  Institute,  63  Vt.  581, 
22  Atl.    575,  25  Am,  St.    Rep.   783;  Royston  v.    McCulley 
(Tenn.)  59  S.  W.    725,  52  L.  R.  A.   899;  Thorp  v.  Bateman, 
37  Mich.  68,  26  Am.  Rep.  497;  Boughton  v.  Boughton's  Est., 
Ill  Mich.  27,  69  N.  W.  94*     In  Walker  v.  Brown,  S.,  assum- 
ing to  act  for  himself  and  for  defendants,  made  a  contract  with 
plaintiff  to  perform  certain  work.     The  work  was  done,  but 
S.  had  no  authority  to  bind  defendants.     Thereupon  plaintiff 
sought  to  recover  from  defendants  upon  an  implied  contract 
for  the  value  of  the  work,' which  was  beneficial  to  them. 
The  court  held  that  the    express  contract,   executory  in  its 
provisions,  totally  excluded  any  implication    of  an  implied 
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one.  In  Lyndon  Mill  Co.  v.  Lyndon  Institute,  the  defend- 
ant received  the  benefit  of  certain  lumber  furnished  under  an 
arrangement  between  some  of  the  directors  of  the  two  com- 
panies. The  contract  was  a  personal  one  between  the  direct- 
ors. Plaintiff  sought  to  recover  from  the  defendant  upon 
the  ground  that  it  had  the  benefit  of  the  lumber  furnished, 
and  that  the  law  implied  a  promise  to  pay.  The  court  held 
that  the  express  contract  excluded  any  liability  on  the  part 
of  defendant.  In  Thorp  v.  Bateman,  the  defendant  made 
an  express  contract  with  Thorp  by  which  Thorp's  infant 
daughter  was  to  live  with  Bateman  until  she  became  of  age. 
Bateman's  wife  died,  and  Thorp  then  took  his  daughter 
away.  Bateman  sued  Thorp  upon  an  implied  contract.  It 
was  held  that,  if  Thorp  violated  the  express  contract,  ^'its 
existence  and  the  breach  thereof  cannot  be  the  foundation 
for  an  implied  assumpsit  of  a  wholly  difierent  character." 
This  is  not  the  case  of  Davis  v.  Strobridge,  44  Mich.  157,  6 
M.  W.  20St  where  the  vendor  in  a  parol  land  contract,  which 
had  become  valid  by  part  performance,  repudiated  it,  and 
the  vendee  was  allowed  to  recover  as  his  damages  that  part 
of  the  purchase  price  which  he  had  paid  and  the  value  of 
the  improvements  put  upon  the  land. 

It  is  manifest  from  the  record  that  the  verdict  was  rendered 
upon  an  entirely  false  basis.  The  late  Edwin  F.  Conely,  then 
living,  and  a  witness  for  defendant,  testified  to  the  value  of 
such  services  as  the  plaintifi  rendered.  He  was  permitted 
on  cross-examination  by  the  plaintiff's  counsel  to  state  what 
services  such  as  these  rendered  by  the  plaintifi  would  be 
worth  upon  the  contingency  that  he  was  to  receive  nothing 
if  the  scheme  did  not  succeed.  Witness  replied,  ''Well,  I 
should  say  $7, 500. ' '  This  is  the  precise  amount  of  the  ver- 
dict, with  interest  added.  The  motion  to  strike  this  testi- 
mony out  should  have  been  granted.  Plaintifi  could  not 
recover  upon  the  contingent  contract  with  plaintiff,  and  there- 
fore all  evidence  of  this  contingency  was  incompetent,  and 
should  have  been  eliminated  from  the  consideration  of  the 
jury. 

If  the  above  views  are  correct,-  there  would  be  no  occasion 
to  discuss  any  other  question.  But  my  Brethren  do  not 
agree  with  me  in  holding  that  the  plaintiff,  having  made  an 
express  contract,  cannot,  under  the  circumstances,  rely  upon 
an  implied  one.  It  therefore  becomes  necessary  to  determine 
another  question,   which  I  proceed  now  to  discuss. 

The  other  important  question  raised  is,  assuming  that 
plaintiff  had  a  contract  as  claimed,  was  it  performed  on  the 
part  of  the  defendants  by  his  employment  for  a  year?  When 
.  be  entered  upon  his  employment,  and  as  well  during  the 
entire  year,  he  believed  that  he  was  employed  under  his 
agreement  with  the  three  promoters;  that  the  company  had 
ratified  that  agreement,  and  that  he  was  made  the  permanent 
attorney  for  the  company.    Upon  this  point  he  testified  as 


416       Vol  12  R  R  R— Vol  35  Am  &  £ng  R  Cas.  N  S 

Sullivan  v.  Detroit,  etc,  Ry.  Co 

follows:    '4  received    $125  a  month,  and  receipted   for  it 
each  month.     I  understood  that  I  was  to  receive  $1,500  a 
year,  and  did  not  stop  to  inquire  whether  any  resolution  to 
that  effect  had  been  passed  at  all.     I  considered   that  I  had 
an  agreement  for  permanent  employment,  and  did    not  need 
a  resolution,  and    did  not  stop  to  inquire.     Q.  Did  not  in- 
quire how  the  $1,500  had  been  fixed?    A.  I  knew   how   that 
was  fixed.     Q.  When  did  you  first  know  that?    A.   The  ar-- 
rangement  I  had  was  to  get  $1,200  a  year  and  $300.     I  was 
sworn  on  the  last  trial,   and  testified  that  $1,200  had   been 
mentioned,  and  office  rent  in  the  first  year.     The  $300  over 
$1,200  was  in  lieu  of  office  rent     That  is  the  way  I   took  it. 
I  was  content  with  that.     I  did  not  get  any  office  rent  from 
them.     Q.  Don't  you  know,  as  a  matter  of  fact,  the   salary 
was  fixed  at  $1,500  a  year  because  your  friend,  Mr.  RusselU 
had  asked  that  you  be  employed  one  year  at  $1,500?    A.  I  did 
not  state  what  they  say  on  the  last  trial —  Q.  Did  anybody 
confer  with  you  as  to  fixing  the  salary  at  $1,500  in  lien   for 
your  services  and  in  lieu  of  your  office  rent?    A.  No,  sir; 
they  did  not.     Q.  Simply  began  to  pay  at  the  rate  of  $1,500 
a  year?    A.  Yes,  sir.     Q.   Never  questioned  it?    A.  Never 
questioned  it.     I  thought  they  were  carrying  out  their  agree- 
ment with  me.     Q.  Never  asked  why  it  was    done,  or  what 
resolution  was  passed?    A.  I  did  not  have  to,  because  I  had 
an  agreement.     Q.  Answer  the  question,  did  you  or  did  you 
not?    A.  I  did  not."     He  also  testified  that  when,  at  the 
expiration  of  the  year,  he  was  informed  by   Mr.  Hawks  that 
his  services  were  no  longer  required,  he  told   Mr.  Hawks,  ''I 
said  my  arrangement  with  you  was  that  I  was  to  be  perma-* 
nent  attorney  for  the  road,  and  he  said,     'No  such  thing;' 
and  I  said  there  was;  and  I  said,  'I  made    it  to  Mr.  Angus 
and  Russell.'  "    Mr.  Russell  was  not  called  as  a  witness  by 
plaintiff,  though  he  had  no  connection  whatever  with  the 
company.     Mr.  Russell  placed  his  construction  of  his  agree- 
ment   with  plaintiff  in  the    letter    written  to    Mr.    Hawks 
March  15th,  in  which  he  said,  in  substance,  in  consideration 
of  Mr.  Sullivan's  doing  preliminary  work  he  had  agreed  to 
give  him  permanent  employment  as  attorney  of  the  com- 
pany, and  requested  that  he  be  employed  for  one  year  at  a 
sahry  of  $1,500  per  year.     On  the  same  day  the  directors 
met,  and  passed  the  resolution  of  employment,  in  accordance 
with  the  terms  of  that  letter.     This  was  the  first  notification 
to    the    company    of    the     plaintiff's    alleged    agreement. 
Whether,  under  these  facts,  the  resolution  amounted  to  rat-^ 
ification  of  the  agreement  of  Mr.  Russell  with  plaintiff,  it  is 
probably  unnecessary  to  determine.     If  the  agreement  was 
ratified,  plaintiff's  only  remedy,  as    above  stated,  would   be  . 
upon  the  contract  for  a  violation  thereof.     Hobbs  v.    Brush 
Electric  Co.,  75  Mich.  550,  42  N.  W.  965. 

Upon  the  assumption  that  plaintiff  had  a  binding  contract 
for  permanent  employment,  and  was  employed  for  one  year 
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at  a  salary  of  $i«500,  which  has  been  fully  paid,  coansel  for 
defendant  insist  that  this  was  a  permanent  employment 
within  the  true  intent  and  meaning  of  the  parties,  and  that 
It  operated  as  a  complete  accord  and  satisfaction  of  bis 
claim.  Coansel  for  defendant  cite  in  support  of  its  contention 
L.  &N.,  etc.,  R.  Co.  v.  Ofiutt,  99  Ky.  427,  36  S.  W.  181,  59 
Am,  St.  Rep.  467;  Perry  v.  Wheeler,  75  Ky.  541;  Elderton  v. 
Enamons,  4C.  B.  478;  Lord  v.  Goldberg,  81  Cal.  596,  22Pac. 
1 126,  15  Am.  St.  Rep.  82;  Roddy  v.  McGetrick,  49  Ala.  159. 
In  Elderton  v.  Emmons  the  contract  was  identical  with  this, 
except  that  there  was  no  contingency  of  success.  It  was 
urged  that  the  word  "permanent"  implied  an  appointment, 
if  not  for  life,  at  least  for  so  long  a  time  as  the  society  should 
require  the  services  of  a  solicitor  and  the  plaintiff  gave  no 
cause  for  dismissal.  The  court  took  a  contrary  view,  saying, 
"Whether  the  expression  'permanent  attorney  and  solicitor' 
means  an  employment  for  life,  or  so  long  as  the  company 
shall  exist,  or  what,  we  have  no  means  of  judging."  The 
court  held  that  it  meant  no  other  than  a  general  employment, 
and  said  that,  if  it  had  been  the  intention  of  the  parties  to 
give  to  the  word  "permanent"  the  sense  contended  for  by 
the  plaintiff,  the  agreement  would  have  contained  a  variety 
of  stipulations  that  were  not  found  in  it.  In  Roddy  v.  Mc- 
Getrick the  plaintiff  contracted  for  permanent  employment 
as  clerk  for  the  defendant  at  a  salary  of  $75  per  month.  The 
court  instructed  the  jury,  "If  the  employment  was  not  for  a 
month,  a  reasonable  construction  would  be  for  a  year,  in 
the  absence  of  a  construction  by  the  parties."  This  instruc- 
tion was  sustained.  In  Perry  v.  Wheeler  a  clergyman  was 
elected  permanently  to  the  rectorship  of  a  church.  The 
contract  was  held  to  be  for  an  indefinite  period,  and  termi- 
nable at  the  will  of  either  party.  In  Lord  v.  Goldberg  it  was 
"agreed  by  and  between  plaintiff  and  defendants  that  in 
consideration  of  his  entering  into  their  employment  as  such 
solicitor,  and  using  all  his  efforts  to  secure  certain  named 
persons  as  customers,  and  to  extend  their  business,  they 
would  give  him  permanent  employment  so  long  as  he  should 
use  his  best  efforts  to  extend  their  business,  paying  him  at 
the  rate  of  $20  per  week,  and  increasing  his  salary  as  the 
business  increased."  It  was  held  that  such  contract  was 
for  an  indefinite  time,  and  continued  only  until  either  of  the 
parties  should  wish  to  sever  the  relation.  If  further  appears 
in  that  case  that  plaintiff  was  in  the  employ  of  another  party 
in  the  same  business,  and  that  he  gave  up  that  employment 
under  his  contract  with  the  defendants.  In  L.  &  N.  Ry.  Co. 
V.  Offutt  the  railroad  company  employed  the  plaintiff,  agree- 
ing to  keep  him  in  its  service  so  long  as  he  did  faithful  and 
honest  work.  The  contract  was  held  terminable  by  either 
party  at  any  time.  In  Texas  Pac.  Ry.  Co.  v.  Marshall,  136 
U-  S.  393,  10  Sup.  Ct.  846,  34  L.  Ed.  385,  the  railway  com- 
pany entered  into  an  agreement  with  the  city  of  Marshall  by 
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which    the  city   donated  to  the    construction   of   the  road 
$300,000  and  66  acres  of  land  in  consideration  that   the  rail- 
way company  ''agreed  to  permanently  establish    its  eastern 
terminus  and  Texas  offices  at  the  city  of  Marshall,  and  to 
establish  and  construct  at  said  city  the  main  machine  shops 
and  car  works  of  said  railroad    company."    The   company 
carried  out  the  contract  by  constructing  its  shops  and  estab- 
lishing its  offices  at  Marshall  as  provided.     At  the  expiration 
of  eight  years  Marshall  ceased  to   be  the  eastern    terminna 
of  the  road,  and  the  company  removed  some  of  its  shops.     It 
was  held  that  the  contract  for  permanent    establishment 
was  complied  with  by  the  establishment  of  the   terminus 
and  the  offices  and   shops  contracted  for  with  no   intention 
at  the  time  of  removing  or  abandoning  them.     It  was  there 
said:    ''If  the  city  desired  to  make  sure  that  these  establish- 
ments should  forever  remain  within  the  limits  of  the  city  of 
Marshall,  and  that  the  railroad  company  should   be   bound 
to  keep  them  forever,  such  extraordinary  obligation   should 
have  been  acknowledged  in  words  which  admitted  of  no  con- 
troversy.    It  would  have  been  very  easy  to  have  inserted  in 
this  contract  language  which  forbade  the  company  from  ever 
removing  the  terminus  of  the  road  to  some  other  point,  or 
from  ever  removing  or  ceasing  to  use  the  depot  or  the  car 
and  machine  shops,  and  thus  have  made  the  obligation  per- 
petual."   A  permanent  abode  is  a  home,  which  a  party  may 
leave  as  interest  or  whim  may  dictate,  but  which  he  has  no 
present  intention    to  abandon.     Dale  v.  Irwin,  78  III.   17a 
Permanent  employment  means  "employment  for  an  indefi- 
nite time,  which  may  be  severed  by  either  party."    Bouv. 
Liw.  Die.     Such  contracts,  in  the  absence  of  special  consid- 
erations, conditions,  and  circumstances,  are  not  construed  to 
continue  indefinitely,  but    are  terminable    at  any   time  by 
either  party.     20  Am.  &  Eng.  Enc.   Law  (2d  Ed.)  16.    The 
term  "permanent  employment"  has,  under  special  circum- 
stances and  conditions,  been  construed  to  mean  continuous 
or  indefinite  employment,  not  terminable  at  the  will  of  either 
party. 

Counsel  for  plaintiff  cite  and  rely  upon  Carnig  v.  Carr,  167 
Mass.  544.  46  N.  E.  117,  35  L.  R.  A.  512,  57  Am.  St.  Rep. 
884;  Stearns  v.  Lake  Shore,  etc.,  R.  Co.,  112  Mich.  653,  71 
N.  W.  148;  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App.  109,  32 
N.  E.  802,  51  Am.  St.  Rep.  289;  Carter  Whitelead  Co.  v. 
Kinlin,  47  Neb.  409,  66  N.  W.  536;  McMuIlan  v.  Dickinson 
Co.,  63  Minn.  405,  65  N.  W.  66f,  663.  In  Carnig  v.  Carr  the 
contract  was  that  if  the  plaintiff,  an  enameler,  would  give 
up  his  business,  and  enter  that  of  the  defendant  in  the  same 
occupation,  he  would  furnish  him  permanent  employment 
at  stipulated  wages.  After  employment  for  several  months 
defendant  dischfirged  plaintiff,  though  he  had  plenty  of  work 
of  that  kind  for  him  to  do.  The  court  said:  "To  ascertain 
what  the  parties  intended  by  'permanent  employment,'  it  is 
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necessary  to  consider  the  circumstances  surrounding  the 
making  of  the  contract,  its  subject,  the  situation  and  relation 
of  the  parties,  and  the  sense  in  which,  taking  these  things 
into  account,  the  words  would  be  commonly  understood.'* 
Applying:  this  rule  of  construction,  the  court  found  that  the 
contract  meant  employment  so  long  as  the  defendant  was 
engaged  in  the  business  of  enameling,  and  had  work  which 
the  plaintiff  could  do  and  desired  to  do,  and  so  long  as  plain- 
tiff was  able  to  do  the  work  satisfactorily.  It  was  held  not 
to  mean  life  employment.  In  Stearns  v.  Lake  Shore,  etc., 
R.  Co.  plaintiff  was  seriously  injured  while  in  the  employ 
of  the  defendant,  and  brought  suit  against  the  defendant  for 
damages.  The  defendant  settled  with  him  by  paying  him 
$175,  and  making  an  agreement  to  employ  him  in  the  capac- 
ity of  baggage  master  during  his  entire  life  or  his  ability  to 
do  the  work.  The  basis  of  liability  in  that  case  was  the  sur- 
render and  cancellation  of  a  claim  against  the  company. 
Such  cases  are  Harrington  v.  Kansas  City  Cable  Co.,  60 
Mo.  App.  223,  Pennsylvania  Co.  v.  Dolan,  and  Carter  White- 
lead  Co.  V.  Kinlin.  In  McMullan  v.  Dickinson  Co.  the  con- 
tract which  the  court  sustained  was  in  writing,  and  provided 
that  the  defendant  should  employ  the  plaintiff  as  an  assistant 
manager;  said  employment  to  continue  during  the  time  of 
the  business  of  said  corporation,  not  exceeding  the  term 
and  existence  of  said  corporation,  and  so  long  as  plaintiff 
should  own  and  hold  in  his  own  name  50  shares  of  the  cap- 
ital stock,  fully  paid  up,  in  said  corporation.  Counsel  for 
plaintiff  seek  to  bring  this  contract  within  the  above  cases 
cited  by  them  for  the  reason  that  the  plaintiff  agreed  to  ren- 
der some  services  for  which  he  was  not  to  be  compensated 
unless  the  enterprise  was  a  success;  in  other  words,  that  he 
rendered  services  in  consideration  that  he  was  to  be  made 
permanent  attorney.  Plaintiff  gave  up  no  occupation  or 
business,  as  did  plaintiff  in  Carnig  v.  Carr.  On  the  contrary, 
he  maintained  his  law  business  the  same  as  usual,  during 
the  same  time,  at  the  same  place,  and  in  the  same  office. 
He  gave  up  none  of  his  other  work.  He  released  no  claim 
and  gave  no  past  consideration  for  the  contract,  as  was  done 
in  Stearns  v.  Lake  Shore,  etc.,  R.  Co.,  and  similar  cases. 
He  did  not  agree  .to  devote  his  entire  time  as  a  manager  or 
assistant  manager,  nor  agree  to  hold  any  stock  in  the  cor- 
poration, as  did  plaintiff  in  McMullan  v.  Dickinson  Co.  He 
bad  no  claims  for  damages  or  otherwise  to  release,  as  did  the 
plaintiffs  in  the  other  cases,  cited.  Immediately  after  his 
employment  he  drew  the  articles  of  association,  and  the  de- 
fendant was  duly  organized.  According  to  his  own  statement 
and  theory  of  the  contract,  he  then  became  the  attorney  for 
the  defendant,  with  the  understanding  that,  if  the  defendant 
secured  the  franchises  contemplated,  the  company  should 
make  him  its  permanent  attorney.  This  employment,  under 
his  theory,  dated  from  the  organization  of    the  company. 
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All  the  services  to  be  rendered    were  services  as  the  attorney 
for  the  company.     All  the  services  contemplated   and  pro- 
vided for  were  current  and  future  services.    The   life  of  the 
corporation  was  30  years.     Legal  services  would  be  required 
during  the  term  of  its  existence.     It  follows  that   this  con- 
tract was  either  a  contract  binding  for  30  years  upon  the  de- 
fendant, or  else  it  was  terminable  at  the  will  of  either  party. 
The  contract  is  unusual,  and  it  certainly  should    be  made 
to  clearly  appear  that  the  parties  intended  to  make  it.     If 
that  was  in  fact  the  intention,  they  were  singularly   unfortu- 
nate in  the  use  of  language  necessary  to  bind  a  corporation 
to  employ  a  lawyer  for  30  years.     It  is  significant  that  neither 
of  the  three  persons  with  whom  plaintiff  alleges  he  made  the 
contract  supposed  they  were  making  such  a  one  as  plaintiff 
now    claims.     If  the  clergyman    in  Perry  v.   Wheeler  had 
agreed  to  preach  four  months  upon  trial,  with  the  agreement 
that,   if  his  preaching  were  found  satisfactory,  the    church 
would  employ  him  permanently,  would  that  have  changed 
the  construction  of  the  contract?    If  plaintiff  in  Roddy  v. 
McGetrick  had  agreed  to  work  as  clerk  for  four  months  on 
trial,  with  an  agreement  for  permanent  employment   if  his 
work  was  satisfactory,  would  the  holding  have  been  different? 
If  the  lawyer  in  Elderton  v.  Emmons  had    agreed  to  do  the 
legal  work  of  the  company  for  four  months  with  the   agree- 
ment that,  if  his  legal  services  were  satisfactory,  the  defend- 
ant would  employ  him  a?  permanent  attorney  and   solicitor 
for  the  society,  would  the  court  have  given  a  different  con- 
struction of  the  words  ''permanent"?    I  find  it  impossible 
to  conclude  that  the  parties  who  made  this  contract  contem- 
plated that  the  plaintiff  was  to  be  employed  for  30  years,  or 
as  long  as  he  was  able  to  do  the  legal  work  of  the  defendant. 
I  think  the  case  falls  clearly  within  the  authorities  first  above 
cited,  and  that  the  employment  under  the  above  resolution 
was  a  full  compliance  with  its  terms. 

The  judgment  is  reversed,  and,  inasmuch  as  it  is  impossi- 
ble for  the  plaintiff  to  make  out  any  different  case  upon  a  new 
trial,  I  think  none  should  be  granted. 

HOOKER,  C.  J.,  and  MONTGOMERY  and  MOORE,  JJ., 
concur  in  the  reversal  of  the  case  upon  the  last  point  stated 
in  the  opinion.     CARPENTER,  J.,  did  not  sit. 
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(Supreme  Court  of  Georgia,  Aug.  11,  1904.) 

[48  S.  E.  Rep.  339.] 

Street  Railways — ^Transfers — Duty  to  Tender  Transfer  Check  in 
Time.* — ^Where  a  street  railroad  company  voluntarily  permits  pas- 
sengers to  transfer  from  one  of  its  cars  to  another  and  continue  their 
journey  without  the  payment  of  additional  fare,  it  is  reasonable  to 
require,  as  a  condition  precedent  to  the  exercise  of  this  right,  that  the 
passenger  shall  tender  to  the  conductor  of  the  second  car  a  printed 
transfer  check,  which  must  be  used  within  a  time  indicated  by  punch 
marks  on  the  check,  provided  a  car  upon  which  the  passenger  can  be 
conveniently  and  comfortably  transported  passes  the  transfer  point 
within  the  time  so  limited. 

Same — Same — Same — Ejection.* — A  person  who  fails  to  comply 
with  such  requirement,  and  who  refuses  to  pay  fare,  cannot  recover 
for  an  expulsion  from  the  car,  when  he  does  not  show  that  his  failure 
to  have  a  valid  transfer  check  was  due  to  the  fault  of  some  employee 
of  the  company  having  authority  in  such  matters. 

Same — Expiration  of  Transfer  Check  before  Transfer  Point  is 
Reached — Duty  of  Passenger.* — It  follows  that  no  recovery  can  be 
had  where  the  initial  car  does  not  reach  the  transfer  point  until  after 
the  time  indicated  by  the  punch  marks  on  the  check,  and  the  passen- 
ger voluntarily  leaves  the  car  before  it  reaches  such  point,  and  makes 
an  unsuccessful  attempt  to  walk  to  the  transfer  point  before  the  time 
limit  expires.  In  such  a  case  it  is  the  duty  of  the  passenger  to  remain 
on  the  car,  and  give  the  conductor  an  opportunity  to  make  arrange- 
ments for  his  transportation  on  the  transfer  car;  and  this  is  true  even 
though  it  is  the  custom  of  the  company  not  to  issue  new  transfer 
checks  where  the  initial  car  is  delayed. 
(Syllabus  by  the  Court.) 

Error  {rom  City  Court  of  Atlanta;  H.  M.  Reid,  Judge. 

Action  by  W.  L.  Hornesby  against  the  Georgia  Railway 
&  Electric  Company.  Judgment  for  defendant.  Plaintiff 
brings  error.     Affirmed. 

O.  E.  &  M.  C.  Horton,  for  plaintiff  in  error. 
Rosser  &   Brandon  and  Walter  T.  Colquitt,  for  defendant 
in  error. 

COBB,  J.     There  is   no  statute  in  this    state  requiring 

*For  authorities  in  this  series  on  the  subject  of  street  railway  trans- 
fers, see  Indianapolis  St.  Ry.  Co.  v.  Wilson  (Ind.),  7  R.  R.  R.  841, 
30  x^m.  &  Eng.  R.  Cas.,  N.  S.,  841  (duty  of  conductor  to  accept  pas- 
senger's explanation  in  regard  to  transfer  given  him  by  agent  through 
mistake);  Memphis  St.  Ry.  Co.  v.  Graves  (Tenn.),  8  R.  R.  R.  505,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  505  (passenger  not  bound  to  examine 
transfer  ticke*t);  Garrison  v.  United  Railways  &  Electric  Co.  of  Bal- 
timore (Md.),  8  R.  R.  R.  301,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  301  (right 
to  limit  time  for  giving  transfers,  under  acts  1900  of  Maryland,  pps. 
313,  463;  and  right  to  refuse  to  accept  expired  transfer);  Indianapolis 
St.  Ry.  Co.  V.  Wilson  (Ind.),  7  R.  R.  R.  841,  30  Am.  &  Eng.  R.  Cas., 
N.  S.,  841  (unjustifiable  expulsion  of  passenger  presenting  defective 
transfer);  Crowley  v.  Fitchburg  &  L.  St.  Ry.  Co.  (Mass.),  10  R.  R.  R. 
584,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  584  (validity  of  regulation  requiring 
production  of  transfer  or  payment  of  fare);  Consolidated  Traction 
Co.  V.  Taborn  (N.  J.),  2  Am.  &  Eng.  R.  C;as.,  N.  S.,  124  (changing 
method  of  transfer  without  notice  to  passengers);  Dennis  v.  Pitts- 
burgh &  C.  S.  R.  Co.  (Pa.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  110 
(decision  of  conductor  on  validity  of  transfer  ticket;  and  validity  of 
conditions). 
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Street  railroad  companies  to  issue  transfers.     It  is  not  claimed 
that  there  is  anything  in  the  charter  of  the  city  of  Atlanta 
which  aathorizes  its  governing  authorities  to  pass    an  ordi- 
nance to  compel  such  railroad  companies  operating  within  its 
limits  to  issue  transfers.     See,  in  this  connection.    City  of 
Atlanta  v.  Old  Colony  Trust  Co.,  88  Fed.  859,  32   C.  C.  A. 
125.     When  there  is  no  law  or  valid  city  ordinance  requiring 
a  street  railroad  company  to  issue  transfers,  and  it  does  not 
hold  out  to  the  woild  that  it  will  issue  such  transfers  without 
condition   or  restriction,  a  rule  or  custom  that  the   right  to 
ride  upon  a  car  to  which  a  transfer  is  made  without  the  pay* 
ment  of  additional  fare  shall  be  evidenced  by  a  printed  slip 
delivered  by  the  conductor  to  the  passenger  on  the  car  in 
which  the  fare  is  paid,  is  reasonable  and  binding  upon   the 
passenger.     And  it  is  also  reasonable  to  require  that  such 
slip  shall  be  used  within  a  limited  time  after  its  issuance — 
such  time  to  be  indicated  by  punch  marks  on  the  slip — pro- 
vided that  within  the  time  limited  there  passes  the   transfer 
point  a  car  upon  which  the  passenger  can  be  conveniently 
and    comfortably     transported.     See    Booth    on    St.  Rds. 
§237;  Nellis  on  St.  Surf.  Rds.  §§  6,  8,  pp.  432,  440;  Nellis  on 
St.  Rd.  Ac.  Law,  p.   83,  §  iS;  Clark's  Accident  Law,  §  81; 
Mahoney  v.  Street  R.  Co.  (Mich)  S3  N.  W.  793.  18  L.  R.  A. 
335.     32    Am.     St.     Rep.     528;  HeSron    v.     City    R.   Co. 
(Mich.)  52  N.   W.   802,    16  L.   R.   A.   345.     In  the  present 
case    it    does    not    appear  that  the  street  railroad  com- 
pany has  held  out  to  the  world  that  it  will  issue  trans- 
fers without  condition  or  restriction.     The  plaintiff  boarded 
one  of  the  cars  and  paid   his  fare,   and  the  conductor,  at 
his  request,  delivered  to  him  a  transfer  slip  to  another  line, 
with  the  time  in  which  it  was  to  be  used  indicated  thereon 
by  punch   marks.     The  car    was  delayed,  and  the  plaintiff 
voluntarily  left  the  same  and  endeavored  to  reach  the  trans- 
fer point,  but  failed  to  arrive  there  in  time  to  take  the  car 
passing  within  the  time  limited   on  the  transfer  slip.     He 
boarded  the  next  car  passing  the  transfer  point  after  the  time 
limit  had  expired,  and   the  conductor  on  that  car  refused 
to  accept  the  transfer  slip,  and  ejected   him  upon   his  refusal 
to  pay  his  fare.     Under  the  petition  as  amended,  there  is  no 
claim  that  the  manner  in  which  the  ejection   was  made  was 
such  as  to  give  rise  to  a  cause  of  action,  independently 
of  the  question   whether  the  plaintiff  had   a    right  to  ride 
upon  tendering  the  transfer  slip;  the  sole  question    being 
whether    the     plaintiff  had  a  right,   as    matter     of     law, 
to    be    transported     upon   tendering    the    transfer    check. 
There  are   cases  which   hold  that   unless  the  transfer  slip, 
upon   its  face,  shows  a  right  in    the  party  tendering  the 
same  to  ride  upon  the  car  at  the  time  when  and  place  where 
the  transfer  is  tendered,  the  conductor  is   authorized  to  eject 
him  upon  his  refusal  to  pay  fare.     Keen  v.  Ry.  Co.    (Mirh.) 
81   N.  W.  1084;  Bradshaw  v.  R.  Co.    (Mass.)  46    Am.    Rep. 
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481 ;  Kiley  v.  Ry.  Co.  (111.)  59  N.  E.  794,  52  L.  R.  A.  626,  82 
Am.  St.  Rep.  460.  On  the  other  hand,  there  are  cases  which 
hold  tfaSit  if  a  mistake  has  been  made  io  issuing  the  transfer, 
and  the  passenger  calls  the  attention  of  the  conductor  of  the 
second  car  to  this  mistake,  he  must,  at  his  peril,  determine 
the  question  as  to  whether  the  passenger  is  really  entitled  to 
ride  upon  the  transfer,  notwithstanding  it  does  not  upon  its 
face  show  such  right.  Lawshe  v.  Ry.  Co.  (Wash.)  70  Pac. 
118,  59  L.  R-  A.  350;  Pcrrine  v.  St.  Ry.  Co.  (N.  J.  Sup.)  54 
Atl.  799;  O'Rourke  v.  St.  Ry.  Co.  (Tenn.)  52  S.  W.  872,  46 
L.  R.  A.  614,  76  Am.  St.  Rep.  639;  Memphis  St.  Ry.  Co. 
▼.  Graves  (Tenn.)  75  S.  W.  729.  The  latter  cases  seem  to  be 
in  line  with  our  own  decisions  in  reference  to  ordinary  rail- 
way tickets.  Head  v.  Ry.  Co.,  79  Ga.  358,  7  S.  E.  217,  11 
Am.  St.  Rep.  434;  Ga.  R.  Co.  v.  Dougherty,  86  Ga.  744,  12 
S.  E.  747,  22  Am.  St.  Rep.  499;  Southern  Ry  Co.  v.  Barlow, 
104  Ga.  213,  30  S.  E.  732,  69  Am.  St.  Rep.  166;  Southern 
Railway  Co.  v.  Wood,  114  Ga.  140,  39  S.  E.  894,  S5  L>*  R-  A. 
536.  In  these  cases  the  agent  of  the  railway  company  was 
at  faalt  in  regard  to  the  ticket*  and  it  was  held  that  the  pas- 
senger did  not  by  the  mistake  of  the  agent  lose  his  right  to 
ride  on  the  ticket.  They  are  not  applicable  in  the  present 
case.  The  plaintiff  received  the  transfer  that  he  asked  for. 
It  was  properly  punched,  and  when  issued  showed  on  its  face 
a  right  in  the  plaioliff  to  ride  upon  the  car  to  which  he  de- 
sired to  be  transferred.  Of  course,  the  delay  of  the  first 
car  is  not  to  be  chargeable  to  the  plaintiff;  and,  had  he 
waited  upon  that  car  until  the  time  limit  on  the  transfer 
expired,  he  would  doubtless  have  had  a  right  to  call  upon 
the  conductor  to  make  arrangements  whereby  he  could  take 
the  next  car  leaving  the  transfer  point.  But  he  did  not  wait 
on  the  car  and  give  the  conductor  this  opportunity.  He  pre- 
ferred to  exercise  his  own  judgment,  and  endeavor  to  reach 
the  transfer  point  before  the  first  car  reaching  there  after 
the  issuance  of  the  transfer  check  arrived.  He  simply  made 
a  mistake  of  judgment,  and  no  blame  can  be  attached  to 
any  of  the  employees  of  the  company.  He  cannot  recover 
unless  the  conductor  of  one  or  the  other  of  the  cars  was  at 
fault,  and  this  has  not  been  shown.  It  is  said,  though,  that 
it  appears  from  the  petition  that  the  company  does  not 
issue  new  transfer  checks  when  the  transferring  car  is  late, 
and  that  therefore  it  would  have  been  useless  for  the  plain- 
tiff to  have  remained  on  the  car  and  asked  for  such  a  trans- 
fer check.  This  does  not,  however,  excuse  the  plaintiff  from 
the  obligation  which  he  was  under  to  give  the  conductor  of  the 
first  car  an  opportunity  to  arrange  for  his  transportation  on 
the  transfer  car  without  the  payment  of  additional  fare.  For 
the  failure  of  the  conductor  to  do  this,  he  might  have  recov- 
ered when  ejected  from  the  transfer  car.  But  under  the  facts 
alleged,  no  cause  of  action  is  set  forth.  Under  this  view  of 
the  case,  it  is  not  necessary  to  pass  upon  the  question  as  to 
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to  determine  on  which  side  a  particalar  case  belongs.     Judges 
not  nnfreqnently  differ  in  their  reasons  for  a  decision  in  which 
they  concur.     Under  such  circumstances  it  would  be  a  use- 
less task  to  undertake  to  fix  an  arbitrary  rule  by  which  the 
line  must  in  all  cases  be  located.     It   is  far  better   to   leave 
a  matter  of  such  delicacy  to  be  settled  in  each  case   upon  a 
view  of  the  particular  rights  involved."     If  the  statutes  of  a 
state  are  for  the  purpose  of  facilitating  the  safe  transporta- 
tion of  goods,  without  undertaking  to  regulate  commerce  or 
to  interfere  in  any  manner  with  the  right  of  the  parties  to  fix 
their  liability  by  contract,   they  will  be  upheld,    notwith- 
standing they  may  have  an  indirect  or  remote  effect   upon 
commerce.    "A  statute  is  in  no  just  sense  a  regulation  of 
commerce  which  does  not  undertake  to  impose  any  tax  upon 
the  company,  or  to  restrict  the  persons  or  things  to  be  car- 
ried, or  to  regulate  the  rate  of  tolls,  fares,  or  freight.     A 
state  may  enact  a  statute,  the  object  and  effect  of  which  are 
to  make  it  more  sure  that  railroad  companies  shall  perform 
the  duty  resting  upon  them,  by  virtue  of  their  employment 
as  public  carriers,  to  use  the  utmost  care  and  diligence  in  the 
transportation  of  passengers  and  goods."    C,  M.  &   St.  P. 
Ry.  V.  Solan,  169  U.  S.  133,  18  Sup.  Ct.  289,  42,  L.  Ed.  688. 
The  above-quoted  section  of  our  Code  imposes  no  burden  on 
the  carrier.     It  does  not  require  the  carrier  to  accept  goods 
upon  specific  terms.     It  contains  no  restriction   upon   the 
parties  to  contract.     No  right  or  duty  of  the  carrier  which 
may  properly  arise  from  contract  with  the  shipper  is  modified 
or  abridged.     There  is  no  alteration  of  the  rule  of  liability 
of  railroad  companies  as  common  carriers  as  the  same  existed 
in  this  state  at  the  time  of  the  adoption  of  this  section  of 
the  Code.     The  ''only  change  which  this  statute  makes  is  to 
give  the  consignee  a  remedy  against  the  last  road  receiving 
the  goods  'as  in  good  order'  which  he  might  not  have  had 
before  the  adoption   of  this  section  of  the  Code.     This  is  a 
cumulative  remedy  existing  and  established  in  addition  to 
those  remedies  which  he  had  already."     Falvey  v.    Georgia 
R.  R.,  76  Ga.  600,  2  Am.  St.  Rep.  $8.     This  additional  rem- 
edy is  afforded  through  the   medium  of  a  rule  of  evidence 
prescribing  the  probative  value  of  a  voluntary  admission. 

If  the  goods  are  in  good  order  when  received  by  the  last 
connecting  carrier,  and  are  negligently  damaged  by  it,  the 
liability  would  exist  independently  of  the  statute.  The  deliv- 
ering carrier,  under  such  circumstances,  would  be  liable  to 
the  consignee,  although  the  act  of  negligence  causing  the 
damage  may  have  occurred  in  another  state.  The  last  con- 
necting carrier  is  not  bound  to  accept  as  in  good  order  freight 
which  is  already  damaged.  If  the  goods  are  damaged,  he 
may  so  specify  in  his  receipt,  and  be  protected.  He  has 
full  control  over  the  matter,  and,  if  he  knowingly  accepts 
goods  which  are  damaged,  receipting  therefor  "as  in  good 
order,"  acceptance  on  such  terms  might  be  construed  as  an 
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assninption  of  the  previoas  carrier's  liability.  Conduct  like 
this  would  at  least  lead  to  confusion  in  the  endeavor  to  fix 
the  responsibility  for  damage.  The  consignee  would  be  put 
to  great  disadvantage  in  ascertaining  which  of  a  large  num- 
ber of  connecting  carriers  might  be  responsible  for  damage 
to  freight.  The  carriers  ought  to  know  in  the  first  instance 
where  to  fix  responsibility  for  damage  resulting  from  the 
negligent  handling  of  freight.  If  the  last  carrier  issues  its 
token  that  no  damage  to  the  goods  occurred  before  they  were 
received  by  it,  can  it  be  said  that  a  legislative  enactment  or- 
daining the  conclusiveness  of  such  an  admission  is  in  any  wise 
a  measure  regulating  commerce?  The  Legislature  may  pro- 
vide the  nature  and  extent  of  the  legal  presumption  to  be 
deduced  from  a  given  state  of  facts.  Jones  v.  Brim,  i6s 
U.  S.  i8o,  17  Sup.  Ct.  282,  41  L.  Ed.  677.  Section  2298 
afiEords  a  remedy  to  the  consignee  based  upon  an  admission 
of  the  last  carrier.  It  does  not  create  any  new  liability.  At 
cominon  law  the  carrier  could  only  excuse  nondelivery  by 
showing  it  was  prevented  from  compliance  with  its  obliga- 
tion to  deliver  by  the  act  of  God  or  the  public  enemy.  If 
the  goods  are  received  in  good  order,  the  duty  is  to  deliver  in 
good  order.  Under  this  statute  the  carrier  may  defend  by 
showing  the  goods,  though  apparently  in  good  order,  were 
in  fact  damaged  before  their  receipt  by  the  initial  carrier. 
Central  R.  R.  v.  Rogers'  Sons,  S7  Ga.  336.  Or  the  carrier 
may  excuse  itself  by  showing  the  damage  resulted  from  in- 
herent defects,  such  as  decay,  unmixed  with  negligence  on 
the  part  of  the  carrier.  Forrester  v.  Georgia  R.  R.,  92  Ga. 
699,  19  S.  E.  811.  This  last  defense  is  likened  to  the  act  of 
God.  In  the  absence  of  the  statute  under  review,  the  carrier 
could  dispute  the  truth  of  the  statement  in  the  receipt  that 
the  goods  were  in  good  order  when  received  by  it.  The  stat- 
ute declares,  however,  that  the  carrier  making  the  admis- 
sion shall  be  bound  by  it ;  the  evident  purpose  being,  not  to 
fix  a  new  liability,  but  to  give  a  remedy  to  the  consignee  to 
recover  on  an  admission  that  the  goods  were  in  good  order, 
irrespective  of  their  actual  condition  when  received.  The 
carrier  is  not  hurt.  If  its  admission  is  true,  its  liability  would 
exist  at  common  law.  If  the  admission  is  not  true,  the  ulti- 
mate liability  can  be  settled  among  the  connecting  railroads. 
We  are  constrained  to  hold  that  this  section  is  not  such  a 
regulation  of  commerce  as  to  be  void  because  of  its  opposi- 
tion to  the  interstate  commerce  clause  of  the  federal  Con- 
stitution. 

2.  A  common  carrier  is  not  bound  to  issue  a  bill  of  lading 
for  transportation  of  freight  beyond  its  own  terminus;  and, 
if  it  does  so,  it  may  stipulate  as  a  condition  to  the  undertak- 
ing that  its  liability  shall  extend  only  to  injuries  occurring  on 
its  own  lines.  Central  R.  R.  v.  Avant,  80  Ga.  195,  5  S.  E. 
78;  R.  &  D.  R.  R,  Co.  v.  Shomo,  90  Ga.  496,  $00,  16  S.  E. 
220.    A  limitation  of  its  legal  liability  as  a  common  carrier 
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cannot  be  accomplished  by  any  entry  on  the  receipt   given, 
but  must  be  the  subject-mater  of  a  special  contract.     Civ. 
Code  189s,  §  2276.     And  if  the  contract  had  been  executed 
in   Georgia,  it  would  not  be  binding  unless  signed    by   the 
shipper.     But  the    contract  ii«as    executed  and  partly   per- 
formed in  the  state  of  New   York,  and  the  record  discloses 
that  by  the  law  of  the  state  of  New  York  the  mere  acceptance 
by  the  shipper  of  a  bill  of  lading    containing  a  limitation 
makes  a  valid  contract.     Under  the  New  York  law,  in  the 
absence    of  fraud,  concealment,   or  improper  practice,  the 
party  receiving  a  bill  of  lading  is  presumed  to  have  assented 
to  all  its  stipulations,  not  unusual  and  unreasonable,  limiting 
its  common-law  liability  as  carrier.     Kirkland  v.  Dinsmore, 
62  N.  Y.  171,  20  Am.  Rep.  475;  Belger  v.  Ex.  Co.,  51    N.  Y. 
166.     The  bill  of  lading  embraced  the  following  stipulations: 
^'ist.  No  carrier  or  party  in  possession  of  all  or  any  of  the 
property  herein  described  shall  be  liable  for  any  loss  thereof, 
or  any  damage  thereto  by  leakage,   breakage,    chafing,    loss 
in  weight,   changes  in  weather,  heat,  frost,  wet  or  decay. 
2nd.  No  carrier  is  bound  to  carry  said  property  by  any  par- 
ticular train  or  vessel,  or  in  time  for  any  particular  market, 
or  otherwise  than  with  as  reasonable  dispatch  as  its  general 
business  will  permit.     3rd.  No  carrier  shall  be  liable  for   loss 
or  damage  not  occurring  on  its  own  road  or  its  portion  of  the 
through  route,  nor  after  said  property  is  ready  for  delivery  to 
the  next  carrier,  or  to  consignee."    This  bill  of  lading  having 
been  executed  and  partly  performed  in  the  state  of    New 
York,  these  stipulations  were  binding  on  the  shipper  to  the 
same  extent  as  if  he  had  expressly  assented  to  the  same  by  a 
special  contract.     Being  a  valid  contract  under  the  law  of 
the  state  where  executed  and  partly  performed,  it  is  enforce- 
able in  this  state.     This  contract  is  inconsistent  with  the 
liability  imposed  on  the  last  connecting  carrier  by  section 
2298  of  the  Civil  Code  of  189$,  and  the  defendant  pleaded 
the  same  to  the  statutory  liability  fixed  in  this  section  of 
the  Code.     The  consignee's  remedy  in  such  a  case  is  to 
sue  the  carrier  causing  the  injury.     His  right  to  sue  the  last 
connecting  carrier  receiving  the  goods  ''as  in  good  order," 
irrespective  of  causing  the  damage,  has  been  waived   by  the 
special  contract  of  this  consignor.     An  action  framed  under 
section  2298  of  the  Civil  Code  of  189$  cannot  be  converted 
into  a  suit  upon  the  common-law  liability    for  negligence. 
The    liability    in  the  first  instance  is  statutory,  and  in   the 
other  it  exists  at  common  law.     Exposition   Cotton  Mills  v. 
W.  &  A.  R.  R.  Co.,  83  Ga.  441,  10  S.  E.  113;  Columbus  & 
Western  Ry.  Co.  v.  Tillman,  79  Ga.  607,   5  S.  E.    135.     The 
evidence  showing  a  special  contract  in  effect  waiving  the  lia- 
bility fixed    by  the    statute,  the  court   properly  directed   a 
verdict  for  the  defendant. 

Judgment  on  main  bill  of  exceptions  affirmed.     Cross-bill 
of  exceptions  dismissed.     All  the  Justices  concurring. 
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(Supreme  Court  of  Iowa,  March  14,  1904.) 

[98  N.  W.  Rep.  884.] 

Personal  Injuries — Cause — Cross-Examination. — In  an  action  for 
personal  injuries,  a  physician  testifying  for  the  defense  stated  that  no 
case  had  come  under  his  reading  or  observation  where  the  disease 
known  as  diabetes  was  attributed  to  shock,  unless  there  was  some 
evidence  of  external  injury,  and  on  cross-examination  he  was  asked 
if  he  did  not  find  in  his  authorities  that  shock  was  one  of  the  de- 
termined causes  of  diabetes.  Held,  that  the  question  on  cross-ex- 
amination was  not  improper  as  calling  for  the  contents  of  medical 
ivorks,  inasmuch  as  the  witness  had  referred  to  medical  works  on  hii: 
direct  examination. 

Cross-Examination. — A  party  who  has  availed  himself  of  improper 
evidence  cannot  complain  of  the  opposite  party  having  gone  into  the 
same  matter  on  cross-examination. 

Injury  to  Passenger — Speed  of  Train — Opinion  Evidence.* — In  an 
action  'against  a  carrier  for  injuries  to  a  passenger  owing  to  a  derail- 
ment of  a  train,  a  witness  having  testified  that  she  was  acquainted 
with  the  speed  of  trains;  that  she  had  ridden  frequently,  and  timed 
the  train  between  stations  to  determine  its  rate  of  speed;  and  that 
she  had  been  noticing  the  motion  of  the  train  and  the  rapidity  with 
which  the  telegraph  poles  "whipped  by" — was  competent  to  express 
an  opinion  as  to  the  speed  of  the  train  at  the  time  of  the  accident. 

Same — ^Derailment — Evidence — Subsequent  Condition  of  Track. — 
In  an  action  against  a  carrier  for  injuries  to  a  passenger  owing  to 
derailment  of  the  train,  evidence  as  to  the  condition  of  the  track  at 
the  time  of  the  trial,  13  months  after  the  accident,  was  incompetent. 

Discretion  of  Trial  Court — Striking  Out  Evidence. — It  is  within  the 
discretion  of  the  trial  court  to  strike  out  improper  evidence,  though 
it  has  been  admitted  without  objection. 

Injury  to  Passenger— Derailment — Expert  Testimony. — In  an  action 
against  a  carrier  for  injuries  to  a  passenger  owing  to  derailment  of 
the  train,  the  question  whether  a  heavy  car  being  drawn  along,  off 
the  track,  by  the  train,  could  disturb  the  alignment  of  the  rails,  was  a 
matter  of  common  knowledge,  and  not  a  subject  of  expert  testimony. 

Same — Same — Special  Interrogatories. — In  an  action  against  a 
carrier  for  injuries  to  a  passenger  owing  to  derailment  of  the  train 
the  court  submitted  to  the  jury  a  special  interrogatory  as  to  whether 
the  ties  at  the  place  of  the  accident  were  defective,  so  that  such  con- 
dition contributed  to  the  "injury  of  plaintiff."  Held,  that  the  form 
of  the  question  was  not  erroneous  on  the  theory  that  it  assumed  that 
the  plaintiff  had  been  injured. 

Same — Degree  of  Care — Instructions. — In  an  action  against  a  car- 
rier for  injuries  to  a  passenger  the  court  instructed  that  carriers  are 
not  absolute  insurers  of  the  safety  of  passengers,  and  that,  if  defend- 
ant exercised  reasonably  practical  care,  diligence,  and  skill,  and  the 
accident  could  not  have  been  prevented  by  the  use  of  such  skill, 
plaintiff  could  not  recover.  Held,  that  the  instruction  was  not  erro- 
neous on  the  theory  that  from  the  word  "absolute"  it  might  have 
been  inferred  that  in  a  sense  short  of  absolute  defendant  was  an 
insurer,  the  degree  of  care  exacted  from  the  carrier  having  been  ac- 
curately defined  in  other  instructions. 

Same — Burden  of  Proof — Instruction. — In  an  action  against  a  car- 
rier for  injuries  to  a  passenger  the  court  instructed  that,  if  plaintiff 
had  shown  conditions  at  the  time  and  place  of  the  accident,  either  in 

♦As  to  what  evidence  is  admissible  to  show  the  rate  of  speed  of  a 
train  or  car,  see  foot-notes  appended  to  Mathiesen  v.  Omaha  St.  Ry. 
Co.  (Neb.),  11  R.  R.  R.  777,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  777,  where 
all  the  preceding  authorities  in  this  series  are  collected. 
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the  rolling  stock  or  track,  in  some  respect  as  complained  of,  from 
which  the  jury  might  find  negligence  in  some  manner,  the  burden  was 
on  defendant  to  prove  that  such  conditions  were  not  the  cause  of  the 
accident,  and  that  it  was  not  negligent  in  any  manner  as  claimed  in 
the  construction,  operation,  or  maintenance  of  the  rolling  stock  or 
roadbed.  Held,  that  the  instruction  was  not  erroneous  on  the  theory 
that  it  placed  on  defendant  the  burden  of  showing  the  cause  of  the 
accident,  and  also  of  exculpating  itself  from  every  other  charge  of 
negligence  stated  in  the  petition,  since,  if  the  cause  were  proven,  the 
derailment  of  the  train  could  not  have  been  occasioned  by  another 
cause,  and  other  instructions  had  stated  that,  in  order  to  find  for  plain- 
tiff, the  jury  must  find  not  only  that  he  was  injured,  but  that  defend- 
ant was  negligent  in  some  one  or  more  of  the  particulars  charged  in 
the  petition,  and  that  such  negligence  was  the  direct  cause  of  the 
injury. 

Same — Derailment — Negligence — Burden  of  Proof.f — In  an  action 
against  a  carrier  for  injuries  to  a  passenger  owing  to  derailment  of  a 
train,  the  derailment  and  injury  having  been  shown  by  plaintiff,  the 
burden  was  on  defendant  to  show  that  the  accident  was  not  occasioned 
by  its  negligence. 

Same — Damages — ^Pleading. — In  an  action  against  a  carrier  for  in- 
juries to  a  passenger,  there  having  been  no  allegation  on  the  part  of 
plaintiff  as  to  damages  for  loss  of  personal  earnings  or  diminished 
earning  capacity,  it  was  not  error  to  refuse  to  instruct,  as  requested 
by  defendant,  that  plaintiff  should  not  Jbe  allowed  anything  for  such 
damages. 

I 

Appeal  from  District  Court,  Wapello  County;  M.  A.  Rob- 
erts, Judge. 

On  the  7th  day  of  April,  1901,  the  plaintiff  was  a  passenger 
in  the  caboose  of  defendant's  freight  train  from  Bloomfield 
to  Bslknap.  On  the  way  several  cars,  including  the  caboose, 
left  the  track,  and,  according  to  the  petition,  the  plaintiff 
was  injured.  He  recovered  judgment  for  damages,  from 
which  the  defendant  appeals.     Affirmed. 

Geo.  S.  Grover,  S.  S.  Carruthers,  and  McNett  &  Tisdale, 
for  appellant. 
Jaques  &  Jaques  and  Taylor  &  Scarborough,  for  appellee. 

LADD,  J.  One  of  the  questions  raised  in  the  course  of 
the  trial  was  whether  plaintiff  was  affected  with  diabetes, 
and,  if  so,  whether  the  disease  had  been  occasioned  by  the 
shock  and  injury  received  at  the  time  of  the  accident.  Dr. 
Young  testified  on  direct  examination  that:  ''As  medical 
science  now  stands,  and  among  medical  men,  this  disease  of 
diabetes,  in  its  origin,  is  not  well  known.  The  cases  are 
rather  obscure.  »  ♦  ♦  i  would  expect  to  look  for  some 
external  injury  to  that  part  of  the  anatomy  [base  of  brain]. 
*  *  *  I  do  not  think  that  any  cases  that  have  come  un- 
der my  observation  or  reading  where  it  is  so  attributive,  un- 
less  evidence  of  external   injury  could   be  found."     Upon 

tPresumption  of  negligence  from  injury  to  passenger,  see  foot-note 
appended  to  McCord  v.  'Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.),  10 
R.  R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  where  all  the  preced- 
ing  authorities  in  this  series  are  collected;  foot-note  appended  to  Peck 
V.  St.  Louis  Transit  Co.  (Mo.),  11  R.  R.  R.  16,  34  Am.  St  Eng.  R.  Cas., 
N.  S.,  16;  foot-note  appended  to  Chicago  City  Ry.  Co.  v,  Carroll  (111.), 
11  R.  R.  R.  35,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  35. 
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cross-examination  be  was  asked,  ''Don't  you  find  in  your 
aatborities  that  railroad  accident  or  shock  is  one  of  the  de- 
termined causes,  and  is  treated  as  one  of  the  producing 
causes,  of  diabetes?*'  Tbe  objection  as  incompetent  and  sec- 
ondary evidence  was  overruled,  and  be  answered  in  tbe 
affirmative.  Tbis  question  was  tben  propounded:  ''Tben 
from  that  answer  we  are  to  understand  that  diabetes  may 
come  from  a  sbock  or  injury — a  traumatism — and  it  is  so 
treated  in  tbe  books?"  The  same  objection  was  overruled, 
and  be  answered,  ''Yes,  sir."  Appellant  insisted  that  these 
questions  called  for  tbe  contents  of  medical  works,  which 
were  held  inadmissible  in  Bixby  v.  Omaha  Ry.  Co.,  105  Iowa, 
293,  75  N.  W.  182,  43  L.  R.  a.  533,  67  Am.  St.  Rep.  299. 
But  tbe  witness  bad  referred  to  what  he  had  learned  from 
tbe  books  and  from  reading  in  his  direct  evidence,  and  the 
questions  were  strictly  in  cross-examination  upon  these  sub- 
jects. It  is  suggested,  however,  that,  if  the  evidence  on  the 
direct  was  improper,  the  plaintiff  ought  not  to  bdve  been 
permitted  to  cross-examine  thereon.  A  party  who  avails 
himself  of  the  improper  evidence  is  not  in  a  situation  to  com- 
plain if  bis  adversary  is  permitted  to  go  into  tbe  same 
subject-matters  on  cross-examination.  The  inquiry  was  theo- 
retical, and  therefore  not  determinative  of  the  issue  to  be 
submitted  to  tbe  jury,  as  contended  by  appellant. 

2.  Dr.  Kemble  was  allowed  to  testify  to  the  rate  of  speed 
tbe  train  was  moving  at  the  time  of  tbe  derailment.  Tbe 
defendant  insists  that  her  competency  to  express  an  opinion 
had  not  been  shown.  She  had  testified  that  she  was 
^'acquainted  with  tbe  speed  of  trains,  having  bad  some  expe- 
rience and  observation  in  that  line."  She  bad  ridden  fre- 
quently, and  bad  "timed  the  train  between  stations  with  her 
watch,  and  otherwise,  to  determine  its  rate  of  speed."  She 
had  been  noticing  tbe  motion  of  tbe  train,  and  observing 
from  tbe  window  the  rapidity  with  which  the  telegraph  and 
fence  posts  "whipped  by."  We  think  tbis  showed  her  com- 
petency sufficiently  to  enable  her  to  express  an  opinion,  and 
the  court  rightly  received  her  evidence.  Pence  v.  Ry. ,  79 
Iowa,  389,  44  N.  W.  686.  If  tbe  rule  in  Grand  Rapids  & 
Ind.  R.  Co.  V.  Huntley,  38  Mich.  537,  31  Am.  Rep.  321, 
were  to  be  followed,  the  ruling  of  the  court  was  cprrect,  for 
the  witness  appears  to  have  bad  "such  extended  experience 
and  observation  as  to  qualify"  her  for  forming  an  opinion 
more  or  less  reliable. 

3.  One  Bryant,  the  roadmaster  of  the  defendant,  after 
showing  bis  familiarity  with  the  road,  and  saying  that  "the 
same  rails  are  in  there  to-day  that  were  there  at  tbe  time  of 
the  wreck,"  was  asked,  "What,  if  any,  change  or  additional 
ties  did  you  see  in  the  track  now  from  what  they  were  after 
tbe  track  was  repaired?"  Objection  as  immaterial  and  irrel- 
evant was  sustained. .  All  of  tbe  evidence  of  the  witness  that 
tbe  same  rails  were  still  in  tbe  track  was  tben  stricken  out. 
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The  ruling  was  correct.  It  as  immaterial  what  the  condition 
of  the  track  was  at  the  time  of  the  trial,  13  months  after  the 
accident.  He  had  already  testified  to  its  condition  imnae- 
diately  after  the  accident.  It  is  said,  however,  that,  having 
been  received  without  objection,  the  court  erred  in  exclad- 
iog  it.  Leipird  v.  Stotler,  97  Iowa,  174,  66 N.  W.  150;  State 
V.  Marshall,  105  Iowa,  44*  74  N.  W.  763,  and  other  like  deci- 
sions are  relied  on.  While  a  litigant  may  not  exist  upon  the 
exclusion  of  evidence  which  he  allows  to  be  introduced 
without  objection,  it  is  still  within  the  discretion  of  the  court 
to  strike  improper  evidence  upon  motion  of  either  party. 

4.  Exception  is  taken  to  the  striking  of  an  answer  given  by 
one  Clark,  but  any  prejudice  was  obviated  by  a  subsequent 
answer  covering  substantially  the  same  matter.  Whether 
a  heavy  car  being  drawn  along,  off  the  track,  by  the  train» 
could  disturb  the  alignment  of  the  rails,  was  a  matter  of 
common  knowledge,  and  not  the  subject  of  expert  evidence. 
The  rulings  on  the  objections  to  questions  propounded  to 
Lucas  and  Rawlins  and  evidence  offered  were  so  manifestly 
correct  as  to  require  no  discussion.  The  court  submitted 
the  following  special  interrogatory  to  the  jury:  ''Do  you 
find  that  the  ties  at  the  place  of  the  accident  were  old,  rot- 
ten, and  decayed,  so  that  such  condition  caused  or  contrib- 
uted to  the  accident  and  injury  of  plaintiff?"  It  is  argued 
that  this  assumed  that  the  plaintiff  had  been  injured,  whereas 
that  was  one  of  the  important  issues  in  the  case.  We  do 
not  regard  the  question  as  open  to  this  criticism.  Indeed^ 
it  would  be  difficult  to  ask  whether  the  defect  in  the  ties 
occasioned  the  injury  without  mentioning  the  latter.  If  there 
were  no  injury,  the  defect  could  not  have  contributed  to  it; 
if  there  were,  it  must  necessarily  be  named  in  inquiring 
whether  the  defect  produced  it. 

5.  The  seventh  instruction  was  a  copy,  substantially,  of 
that  approved  in  Pershing  v.  Railway  Co.,  71  Iowa,  561^ 
32  N.  W.  488,  paragraph  2  of  the  opinion.  The  last 
half,  after  calling  attention  to  the  high  degree  of  care 
exacted  from  carriers  of  passengers,  reads:  ''Yet  they  are 
not  absolutely  insarers  of  the  safety  of  their  passengers; 
and  if  you  find  that  the  defendant  exercised  all  reasonably 
practical  care,  diligence,  and  skill  in  the  construction,  preser- 
vation, inspection,  and  repairs  of  its  roadbed,  track,  rails, 
ties,  trucks,  wheels,  and  all  of  its  appliances  claimed  to  have 
been  defective  or  out  of  repair,  in  the  management  and 
op^^cation  of  its  road,  and  of  the  train,  at  the  time  of  the 
act  i  dent  alleged  and  shown  to  have  occurred,  and  that  the 
accident  could  not  have  been  prevented  by  the  use  of  the  ut-^ 
most  practical  care,  diligence,  and  skill  consistent  with  the 
practical  operation  of  its  road  and  the  transaction  of  its 
business,  then  plaintiff  cannot  recover  in  this  action."  It  is 
said  that  by  the  word  ''absolutely"  it  might  have  been  in- 
ferred  that  in  a  sense  short  of  absolutely  defendant   was 
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an  insurer.  This,  however,  is  obviated  by  what  follows, 
which  indicates  precisely  the  duty  of  the  defendant.  To 
speak  of  carriers  as  insurers  in  the  transportation  of  passen- 
fsets  is  not  accurate,  because  their  liability,  if  any,  is  bot- 
tomed on  negligence.  But  the  use  of  the  expression  could 
not  have  misled  the  jury,  for  that  the  degree  of  care  exacted 
from  the  defendant  was  accurately  defined  in  the  eighth  and 
other  instructions. 

6.  The  eleventh  instruction  also  is  criticised,  and  may 
be  set  out:  "If  you  find  that  the  plaintiff  has  shown  condi- 
tions existing  at  the  time  and  place  of  the  accident,  either 
in  the  rolling  stock  or  track  involved  and  in  use  at  the  time 
and  place  thereof,  in  some  respect  as  complained  of,  from 
which  the  jury  may  find  or  infer  that  the  defendant  was  neg- 
ligent in  some  manner  as  claimed,  then  the  burden  is  cast 
upon  the  defendant '  of  proving  that  such  conditions  or  cir- 
cumstances were  not  the  cause  of  the  alleged  accident,  and 
that  it  was  not  negligent  in  any  manner  as  claimed  in  the 
construction,  operation,  or  maintenance  of  the  rolling  stock 
or  .roadbed  at  the  time  and  place  of  the  alleged  accident." 
It  is  said  that  if  the  jury  found  the  roadbed  or  rolling  stock 
defective  in  any  one  of  the  ten  or  twelve  particulars  alleged, 
this  cast  the  burden  of  the  proof  upon  the  defendant  to  show 
that  it  was  not  negligent,  not  only  as  to  that  one,  but  as  to 
all  of  the  specifications  contained  in  the  petition.  It  was 
not  incumbent  upon  the  plaintiff,  however,  in  the  first  in- 
stance, to  prove  any  of  these  defects.  Upon  proof  that  the 
injury  of  plaintiff  resalted  from  the  derailment  of  the  train» 
the  burden  of  proof  shifted,  and  was  cast  upon  the  defend- 
ant to  show  that  the  accident  was  not  occasioned  by  any  neg- 
ligence on  its  part  Whittlesey  v.  Railway  (Iowa)  90  N.  W. 
516;  Smith  V.  Railway  (Minn.)  18  N.  W.  828,  50  Am.  Rep. 
SSO.  But  appellant  insists  that,  even  though  it  then  proved 
the  efficient  cause  of  the  accident,  under  this  instruction 
it  was  bound  to  go  farther,  and  exculpate  itself  from  every 
other  charge  of  negligence  stated  in  the  petition.  If  the 
cause  were  proven,  then  the  derailment  could  not  have  been 
occasioned  by  something  else,  and  therefore,  in  establishing 
the  cause  and  its  freedom  from  negligence,  the  defendant 
necessarily  proved  that  the  derailment  did  not  result  from 
some  other  cause.  Moreover,  the  instructions  must  be  read 
together,  and  the  jury  was  distinctly  advised  in  the  third 
paragraph  that,  in  order  to  find  for  plaintifi,  it  must  appear 
not  only  that  he  was  injured,  but  that  ''the  defendant  was 
negligent  in  some  one  or  more  of  the  particulars  charged  in 
the  petition,  and  that  such  negligence  was  the  direct  cause 
of  the  injury."  While  the  instruction  was  not  as  specific  as 
might  have  been  wished,  we  are  satisfied  that  the  jury  was 
not  misled  thereby. 

7.  The  court,  in  stating  the  measure  of  the  damages,  did 
not  mention  the  effect  of  the  injury  on  plaintiff's  capacity  to 
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earn   money.     The  defendant  requested    that  the   jury  be 
instructed  not  to  ''allow  him  anything  for  loss  of  personal 
earning,  either  in  the  past  nor  for  the  future,"  nor    ''for 
diminished  earning  power  either    for  the  past    or  future." 
This  was  refused.     There  was  no  specific  allegation   of  this 
element  of  damage  in  the  petition,  and  no  evidence  thereof 
was  introduced.     The  request  could  only  have  been  impor- 
tact  in  guarding  the  jury  from  considering  a  matter  outside 
of  the  record.     See  Erb  v.    Insurance  Co.,   98  Iowa,  606, 
67  N.  W.  SS3,  40  L.  R.  a.  84$.     In  Laird  v.  Railway  Co.,  ion 
Iowa,  336,  69  N.  W.  4i4i  relied  on  by  appellant,  the  instrac- 
tion  condemned  was  so  worded  as  to  exclude  the  notion  that 
the  injured  person  might  have  earned  money  other  than  by 
manual  labor  when  this  ought  to  have  been  considered.     In 
no  case  to  which  our  attention  has  been  called  has  it  been 
held  error  to  refuse    to  caution  the  jury  to  ignore  a  matter 
neither  included  in  the  pleadings  nor  involved  in  the  proof. 
In  the  instant  case  the  jury  was  repeatedly    warned  in  the 
charge  to  confine  themselves  to  the  facts  established   by  the 
evidence.    That  courts  have  sometimes  erroneously  instructed 
juries  to  take  into  consideration  the  injury  to  the  earning: 
capacity  when  the  value  of  the  loss  has  not  been  proven  fur- 
nishes no  ground,  as  is  contended,  for  saying  that  the  jury 
would  be  likely  to  go  outside  of  the  record,  and  consider  mat- 
ters not  involved  in  the  issues,  and  of  which  there  was  no 
evidence.     There  are  an  infinite  number  of  things  that  the 
jury  ought  not  to  consider,   but  it  does  not  follow  that  the 
court  should   specify    each    one.     Its  instructions  limiting 
them  to  the  consideration  of  the  evidence  introduced  is  gen- 
erally sufficient  to  guard  against  mistakes.     Though  the  in- 
struction might  well^  have  been  given,  its  refusal  was  not 
error.     The  contention  that  the  instruction  given  was  too 
meager  in  not  enumerating  more  elements  to  be  considered 
in  fixing  the  amount  of  the  recovery  is  without  merit. 
Affirmed. 

THURSTON  v.  DETROIT  UNITED  RY.  CO. 

(Supreme  Court  of  Michigan,  July  16,  1904.) 

[100  N.  W.  Rep.  395.] 

Injury  to  Passenger — ^Negligence — Burden  of  Proof.* — In  an  action 
by  a  passenger  against  a  carrier  for  personal  injuries,  the  burden  of 
proof  rests  on  plaintiff  to  show  negligence. 

Same — Same — Question  for  Jury.— In  an  action  by  a  passenger 
against  a  carrier  for  personal  injuries  sustained  as  the  result  of  a 
collision  of  a  car  with  an  ice  wagon,  evidence  examined,  and  held  that 
the  question  of  defendant's  negligence  was  for  the  jury. 

Error  to  Circuit  Court,  Wayne  County;  Joseph  W.  Dono- 
van.  Judge. 

♦As  to  the  presumption  of  negligence  from  injury  to  a  passenger, 
see  foot-note  appended  to  Peck  v.  St.  Louis  Transit  Co.  (Mo.),  11  R. 
R.  R.  16,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  16;  Chicago  City  Ry.  Co.  v. 
Carroll  (111.),  11  R.  R.  R.  35,  34  Am.  &  Eng.  R.  Caa.,  N.  Sl,  85. 
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Action  by  Douglas  A.  Tbarston  against  the  Detroit  United 
Railway  Company.  From  a  judgment  for  defendant,  plain- 
tiff brings  error.     Reversed. 

Tarsney  &  Fitzpatrick  (R.  I.  Lawson,  of  coansel),  for  ap- 
pellant. 

Corliss,  Andrus,  Leete  &  Joslyn  (Paul  B.  Moody,  of  conn- 
seOf  for  appellee. 

MONTGOMERY,  J.  This  action  was  brought  to  recover 
f  )r  iajaries  sustained  by  plaintiff  while  a  passenger  in  one 
of  defendant's  cars.  The  injury  resulted  from  a  collision 
of  the  car  with  a  heavy  ice  wagon  at  the  intersection  of 
Beaubien  and  Montcalm  streets.  The  negligence  counted  on 
was  running  the  car  at  too  high  a  speed,  and  failure  to  have 
or  bring  the  car  under  control,  so  as  to  prevent  the  collision. 
The  circait  judge,  at  the  close  of  the  plaintiff's  testimony, 
on  motion  of  defendant,  directed  a  verdict  in  its  favor. 
The  plaintiff  brings  error. 

It  is  contended  that  the  law  requires  of  carriers  of  passen- 
gers a  high  degree  of  care,  and  that  the  presumption  of  neg- 
ligence obtains  in  case  of  an  injury  to  a  passenger.  The  two 
propositions  are  not  dependent.  In  this  state  the  rule  has 
long  been  settled  that,  even  in  an  action  by  a  passenger,  the 
burden  of  proof  rests  upon  the  plaintiff  to  show  negligence. 
Mitchell  V.  Ry.,  51  Mich.  236,  16  N.  W.  388,  47  Am.  Rep. 
566;  Werbowlsky  v.  Ry.,  86  Mich.  236,  48  N.  W.  1097,  24  Am. 
St.  Rep.  120;  Bradley  v.  Ry.,  94  Mich.  35,  53  N.  W.  915; 
Gardner  v.  Ry.,  99  Mich.  182,  58  N.  W.  49.  The  case  of 
Stoody  V.  Ry.,  124  Mich.  420,  83  N.  W.  26,  goes  no  farther 
than  to  lay  down  the  rule  that  an  inference  of  negligence 
may  be  drawn  from  the  fact  of  an  injury,  and  other  facts 
out  of  the  ordinary,  in  a  given  case. 

The  question  in  the  present  case  is  whether  there  was  evi- 
dence from  which  the  jury  might  infer  that  the  motorman 
was  negligent  in  failing  to  bring  his  car  under  control,  so 
as  to  prevent  a  collision.     It  is  not  such  a  case  as  would  be 
presented  if  the  driver  of  the  ice  wagon  had  tried  to  recover 
for  injuries  received.     In  such  a  case  there  would  be  no  diffi- 
culty in   saying,  on  this  record,  that  such  recovery  would 
be  barred  by  the  contributory  negligence  of  the  driver.     In 
the  present  case,  however,  the  plaintiff  establishes  a  right  to 
recover  if  the  motorman  was  negligent,   even  though  the 
driver  of  the  ice  wagon  (a  stranger  to  plaintiff  in  every 
sense)  was  also    negligent.     In    determining    the  question 
whether  there  was  evidence  of  negligence  for  the  jury  to  con- 
sider, we  must  accept  the  version   most  strongly   tending  to 
support  plaintiff's  claim.     There  was  testimony  given  by  a 
witness  who  was  at  Columbia  street  at  the  time  of  the  collision. 
Columbia  street  is  next  below  Montcalm,   and  High  street 
next  above.     There  is  a  slight  down  grade  from  High  street 
to  Montcalm.     The  witness  in  question  testified  that  the  dis- 
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tance  frotn  High  street  to  Montcalm  is  about  225  to  230  feet; 
that  bis  attention  was  first  attracted  to  the  car  when  at  Hish 
street;  that  the  horses  attached  to  the    ice  wagon    had    not 
then  appeared,  but  that  as  the  car  was  just  past  High  street 
the  horses  appeared  in  the  street  and  approached  the  track 
on  a  trot;  that  when  the  horses  were  on  the  track  the    car 
was  still  about  40  feet  away,  and  that  the    car  struck    the 
front  wheels  of  the  ice  wagon  in   the  collision;  that  the  car 
was  running  very  fast.     Under  this  testimony,  we  are  of  the 
opinion  that  it  was  competent  for  the  jury  to  decide  whether 
the  motorman   used  due  and  proper  efiort  to  bring  bis   car 
under  control  after  seeing  the  driver  approaching    the  track. 
The  judgment  is  reversed  and  a  new  trial  ordered.     The 
other  Justices  concurred. 


McDonald  r.  city  electric  ry.  co. 

(Supreme  Court  of  Michigan,  July  27,  1904.) 
[100  N.  W.  Rep.  592.] 

Injury  to  Street  Ctfr  Passenger — Failure  to  Give  Opportunity  to 
Alight — Right  to  Jump  from  Moving  Car.* — Where,  an  action  for 
injuries  to  a  passenger  by  the  alleged  premature  starting  of  a  street 
car  while  he  was  attempting  to  alight,  defendant  claimed  that  plain* 
tiff  attempted  to  alight  while  the  car  was  in  motion,  and  before  it 
was  brought  to  a  stop,  defendant  was  entitled  to  an  instruction  that, 
while  it  was  defendant's  duty  to  stop  the  car  to  afford  plaintiff  an 
opportunity  to  alight,  yet  its  failure  to  do  so  would  not  give  plaintiff 
the  right  to  jump  from  the  moving  car. 

Misleading  Instruction. — In  an  action  for  injuries  to  a  passenger 
while  alightmg  from  a  street  car,  the  court  charged  that,  while  it  was 
the  duty  of  the  defendant  to  stop  its  car  at  the  point  where  plaintiff 
requested  to  be  let  off,  if  he  did  so,  notwithstanding  the  fact  that 
defendant  carried  him  past  that  point,  this  would  not  give  plaintiff 
the  right  to  jump  off  a  rapidly  moving  car,  and  that,  if  the  jury  found 
that  plaintiff  jumped  from  a  car  moving  at  a  rate  of  speed  that  would 
restrain  men  of  ordinary  care  and  prudence  from  alighting  from  the 
car  under  such  circumstances,  plaintiff  could  not  recover.    The  court 
also  added  that  it  was  the  duty  of  defendant's  employees  in  charge  of 
the  car  to  bring  it  to  a  full  stop,  and  allow  plaintiff  sufficient  time  to 
alight,  but,  if  it  failed  to  bring  the  car  to  a  stop,  and  allow  plaintiff 
sufficient  time  to  alight  and  get  away  from  it,  while  he  was  trying  to 
do  so  in  a  careful  and  prudent  manner,  but,  instead,  started  the  car 
suddenly,  while  he  was  in  the  act  of  alighting,  and  thus  injured  plain- 
tiff, defendant  was  liable.     Held,  that  such  instructions  were  erro- 
neous, as  calculated  to  mislead  the  jury. 

Curing  Error. — Such  error  was  not  cured  by  a  subsequent  conflict- 
ing instruction  that,  if  plaintiff  alighted  from  the  car  when  in  motion, 
he  would  be  guilty  of  contributory  negligence,  which  would  prevent 
his  recovery. 

Error  to  Circait  Court,  St.  Clair  County;  Harvey  Tappao» 
Judge. 

♦As  to  the  care  due  alighting  passengers  and  contributory  negli- 
gence in  alighting  from  moving  car  or  train,  see  foot-notes  appended 
to  Richmond  Traction  Co.  v,  Williams  (Va.),  9  R.  R.  R.  754,  32  Am. 
&  Eng.  R.  Cas.,  N.  S.,  754,  where  all  the  preceding  authorities  in  this 
series  are  collected  or  referred  to. 
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McDonald  v.  City  Electric  Ry.  Co 

Action  by  Daniel  McDonald  against  the  City  Electric  Rail- 
way Company.  From  a  judgment  in  favor  of  plaintifi,  de- 
fendant brings  error.     Reversed* 

Phillips  &  Jenks,  for  appellant. 

Avery  &  Walsh  (S.  A.  Graham,  of  counsel),  for  appellee. 

MONTGOMERY,  J.     The  plainti«E    recovered  a   verdict 
and  judement  of  $S,ooo  for  injuries  received  while  alighting 
from   one  of  defendant's    cars.     The    declaration    contains 
two  counts,  and  in  each  it  is  alleged  that  the  defendant's 
servants  brought  the  car  to  a  stop,  and  that,   while  plaintif! 
was  in   the  act  of  alighting,  the  car  was  suddenly  started, 
throwing  plaintiff  down  and  causing  the  injuries  complained 
of.    The  evidence  on  the  trial  was  in  sharp  conflict.     The 
testimony  on  the  part  of  plaintiff  tended  to  support  the  dec- 
laration, while  that  on  the    part  of  the  defendant  tended 
strongly  to  show  that  the  plaintiff  attempted  to  alight  while 
the  car  was  in  motion,  and  before  it  was  brought  to  a  stop. 
In  one  portion  of  the  charge  the  circuit  judge  clearly  de- 
fined the  issue  and  charged  the  jury  as  follows:    ''Now,  gen- 
tlemen, upon  these  claims  of  the  parties  I  charge  you  that  if 
you  are  to  determine  from  the  evidence  and  facts  submitted 
to  you  whether  the  defendant  company  so  stopped  its  car 
when  it  did  stop  it  as  to  permit  the  plaintiff  to  alight  and  get 
safely  clear  from  the  car  before  again  starting  up;  whether, 
in  alighting  from  the  car  at  the  point  where  he  did  alight, 
the  plaintiff  exercised  that  due  care  and  caution  in  alighting 
that  men  of  ordinary  prudence  would  use  under  like  circum- 
stances; and  whether,  while  the  defendant  was  endeavoring 
to  stop   its  car,  and  before  it  actually   did  stop,  the  plaintiff 
jumped  from  the  moving  car,  as  claimed  by  the  defendant, 
and  thereby  became  himself  responsible    for  the    injury." 
Had  this  been  the  whole  of  the  charge  upon  the  subject,  and 
had  no  request  been  preferred  by  defendant  upon  the  subject, 
there  would  be  no  difficulty  in  saying  that  the  subject  was 
fairly    covered.     Defendant,  however,  did  prefer  a  request 
Nvhich  asked  the  court  to  say  to  the  jury,  in  substance,  that, 
while  it  was  the  duty  of  defendant  to  stop  its  car  to  afford 
the  plaintiff  an  opportunity  to  alight,  yet  the  failure  to  do 
so  would  not  give  the  plaintiff  the  right  to  jump  from  the 
moving  car.    Clearly  the  defendant  was  entitled   to  this  in- 
struction, in  view  of  the  issue  presented   by  the  declaration. 
It  was  not  given,  but,   apparently  in  lieu   thereof,  the  court 
S^ve  the  following:    ''While  it  is  the  duty  of  the  defendant 
to  stop  its  car  at  the  point  where  plaintiff  requested  to   be 
let  off,   if  he  did  so,   notwithstanding  the  fact    defendant 
carried  him  past  that  point,  this  would  not  excuse  the  plain- 
tiff, or  give  him  the  right  to  jump  off  from  a  rapidly  moving 
car,  if  you  find   he  did  so  jump.     If,   under  these    circum- 
stances, you  find  that  as  a  fact  the  plaintiff  jumped  from  the 
car  moving  at  a  rate  of  speed  that  should  restrain  men  of  or- 
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dioary  care  and  pradence  from  alighting  from  a    car  under 
sach  circumstances*  then  your  verdict  should  be  for   the  de- 
fendant"— and  added,  on  his  own  motion,  the  following:     ''I 
further  charge  you  that  the  plaintiff  cannot  be  charged  with 
contributory  negligence  because  he  was  riding  in   the  vesti- 
bule instead  of  taking  a  seat  inside  of  the  car;    farther,  that 
it  was  the  duty  of  the  employees  in  charge  of  the   car   apon 
which  plaintiff  was  riding  to  bring  the  car  to  a    fail   stop» 
and  allow  the  plaintiff  sufficient  time  to  alight  before  again 
starting;  that,  when  the  car  was  brought  to  a  fall  stop,  it. 
was  incumbent  upon  the  plaintiff  to  step  off  the  car  and  away 
from  it,  in  a  careful  and  prudent  manner;  that  if    the  em- 
ployees of  the  company,  or  either  of  them,  failed    to    bring 
the  car  to  a  stop,  and  allow  the  plaintiff  sufiBcient   time  to 
alight  and  to  get  away  from  it  while  he  was  trying  to   do  so 
in  a  careful  and ,  prudent  manner,  but,  instead,  started   the 
car  up  suddenly  while  he  was  in  the  act  of  alighting,  and  thus 
injured  the  plaintiff,  then  the  defendant  is  liable,  and  your 
verdict  should  be  for  the  plaintiff."     We  cannot  escape  the 
conclusion  that  the  instruction  was  well  calculated   to  mis- 
lead the  jury,  and  constituted  error  for  which  the  case  should 
be  reversed,  unless  the  error  is  cured  by  what  took  place  at 
the  conclusion  of  the  charge. 

At  the  conclusion  of  the  charge  the  court  requested  of  coun- 
sel as  to  whether  there  was  anything  further,  and  counsel 
for  paintiff  then  stated:  ''Here  is  one  request.     I  think  your 
honor  has  covered  it,  but  I  would  like  to  have  it  given.'* 
The  request  was  then  submitted  to  the  defendant's  counsel, 
who  objected  to  its  being  given,  and  requested  that  the  de- 
fendant's request  presented  upon  this  theory  should  be  given* 
The  court  then  charged  the  jury  according  to  the  request  of 
the  plaintiff,  as  follows:    ''If  plaintiff  alighted  from  the  car 
when  in  motion,  he  would  be  guilty  of  contributory  negli- 
gence which  would  prevent  his  recovery.     I  think  it  is  fully 
covered  in  the  charge  given,  in  connection  with  the  qualifi- 
cation that  he  is  not  to  step  off  the  car."    This  instruction 
so  given  was  disassociated   from  defendant's  theory,  and  in 
conflict  with  the  charge  as  previously  given,   although    ac- 
companied by  a  statement  that  it  was  thought  to  be  fully 
covered.     When  conflicting  instructions  are  given,  it  oui^ht 
to   be  made  clearly  to  appear  that  the  jury  could  not  have 
been  misled.     This  is  especially  true  where  a  proper  request 
has  been  refused,  and  language  employed  in   its  stead  which 
is  calculated   to  induct  the  jury  into  the    very  error  which 
the  charge  requested  was  designed  to  guard   against.     See 
Sterling  v.  Callahan,  94  Mich.  536,  54  N.  W.  495. 

The  judgment  is  reversed  and    a  new  trial  ordered.     The 
other  Justices  concurred. 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S       439 


INDIANAPOLIS  ST.  RY.  CO.  v.  SCHMIDT. 

(Supreme  Court  of  Indiana,  June  8,  1904.) 

[7f  N.  E.  Rep.  201.] 

Injury  to  Passenger — Proximate  Cause — Sufficiency  of  Complaint. — 
In  an  action  against  a  street  railway  company  for  mjuries  to  a  pas- 
senger, the  complaint  alleged  that  defendant  negligently  ran  its  car 
at  a  dangerously  high  rate  of  speed  into  a  switch,  off  the  track,  and 
agpainst  a  pole,  throwing  plaintiff  to  the  floor  and  against  a  stove, 
injnring  him.  Held  to  sumciently  allege  that  defendant's  negligence 
^as  the  proximate  cause  of  the  injury. 

Same— Negligence  of  Employees — Sufficiency  of  Complaint. — An 
averment,  in  a  complaint  against  a  street  railway  company  for  injuries 
to  a  passenger,  that  the  defendant,  through  and  by  its  servants  in 
charge  of  the  car,  negligently  ran  the  car,  etc.,  sufficiently  alleged  that 
the  servant  in  charge  of  the  car  was  acting  in  the  scope  of  his  em- 
ployment. 

Damages — ^Aggravation  of  Injuries  from  Neglect — Effect  of  Plain* 
tifiPs  Financial  Condition — Instruction. — In  an  action  for  personal 
injuries,  a  statement  in  an  instrttction  that  the  rule  that  plaintiff 
could  not  recover  for  any  aggravation  of  his  injuries  caused  by  his 
o^^n  neglect  did  not  depend  in  any  way  on  plaintiff's  financial  condi- 
tion, or  his  desire  to  earn  money,  was  improper,  even  though  plaintiff 
had  testified  that  he  "was  not  a  millionaire." 

Injury  to  Passenger — Stone  on  Track — Liability, — A  street  railway 
company  is  not  free  from  liability  for  an  accident  to  a  car,  caused  by 
a  stone  on  the  track,  unless  it  exercised  the  requisite  care  in  running 
its  car  and  avoiding  the  danger  caused  by  the  presence  of  the  stone. 

Same — ^Presumption  of  Negligence.* — A  presumption  of  negligence 
on  the  part  of  the  carrier  arises  from  an  injury  to  a  passenger. 

Preponderance  of  Evidence — Burden  of  Proof. — If  the  evidence  on 
any  (question  is  evenly  balanced,  the  decision  of  the  jury  on  that 
question  must  be  against  the  party  having  the  burden  of  proof. 

Same,^ — An  instruction  that,  if  all  other  things  were  exactly  equal 
in  all  respects,  the  witnesses  of  equal  intelligence  and  credibility, 
having  equal  opportunities  of  knowledge,  testifymg  with  equal  candor, 
intelligence,  and  fairness,  the  weight  of  the  evidence  would  be  con- 
sidered to  be  on  the  side  having  the  greatest  number  of  witnesses, 
even  if  erroneous,  was  harmless,  where  no  such  situation  existed  in 
the  case. 

Instruction. — In  an  action  against  a  street  railroad  company  for 
injuries  to  a  passenger  alleged  to  have  resulted  from  excessive  speed 
of  the  car,  and  in  which  there  was  testimony  as  to  its  speed,  refusal 
to  strike  from  plaintiff's  testimony  the  expression,  "They  were  going 
so  fast,"  was  harmless. 

Evidence — Harmless  Error, — In  an  action  for  personal  injuries,  tes- 
timony that  the  injury  would  be  aggravated  by  riding  on  a  locomo- 
tive, did  not  harm  defendant. 

Same — Expressions  of  Pain. — In  an  action  for  personal  injuries  it 
was  competent  to  prove  expressions  of  pain  and  suffering  or  indica- 
tion of  such  condition  by  groans  or  cries,  and  that  plaintiff  after  the 
injury  "complained  of  his  side." 

Harmless  Error. — Admission  of  such  evidence,  even  if  erroneous, 
would  not  justify  a  reversal. 

♦Presumption  of  negligence  from  injury  to  passenger,  see  foot-note 
appended  to  McCord  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.),  10 
R.  R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  where  all  the  preced- 
ing authorities  in  this  series  are  collected  or  referred  to*  Palmer  v. 
Warren  St.  Ry.  Co.  (Pa.),  10  R.  R.  R.  597,  33  Am.  &  Eng.  R.  Cas..  N. 
S.,  597  (presumption  of  negligence  where  street  railway  passenger  is 
injured). 
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Indianapolis  St.  Ry.  Co.  v,  Schmidt 

Appeal  from  Circuit  Court,  Marion  County;  Henry  Clay 
Allen,  Judge. 

Action  by  Joseph  Schmidt  against  the  Indianapolis  Street 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.  Transferred  from  Appellate  Court  under  Act  March 
13*  1901  (Acts  1901,  p.  590;  Burns'  Ann.  St.  ic^i,  §  1337^)- 
Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant. 
Elliott,  Elliott  &  Littleton,  for  appellee. 

DOWLING,  J.     The  appellee  was  a  passenger  upon  appel- 
lant's railroad,  and  was  injured  while  being  so  carried.      The 
complaint  alleged  that  the  accident  and   injury  were    caused 
by  the  negligence  of  the  appellant  in  running  its  car  at  a  hi^rfa 
and  dangerous  rate  of  speed.     A  demurrer  to  the  complaint 
was  overruled.     The  answer  was  a  general  denial.      A  ver- 
dict was  returned  for  the  plaintiff  below,  a  motion  for  a  iiew 
trial  was  overruled,  and  judgment  was  rendered  on  the  verdict. 
Error  is  assigned  upon  these  rulings. 

The  objections  taken  to  the  complaint  are  that  it  does  not 
charge  that  the  act  of  negligence  complained  of  was  the  proxi- 
mate cause  of  the  injury,  and  that   it  does  not  aver  that    the 
servant  of  the  appellant  in  charge  of  the  car  at  the  time    oi 
the  injury  was  acting  within  the  scope  of  his  employment. 
There  is  no  merit  in  either  point.     It  appears  from  the  com- 
plaint that  the  appellee  was  a  passenger  for  hire,   and    was 
being  carried  over  appellant's  road.     He  occupied  a  seat  in 
the  car  and  was  exercising  ordinary  care  fcr  his  own  safety. 
The  appellant  negligently  ran   its  car  at  a  high  and  dan- 
gerous rate  of  speed   into  a  switch  maintained  by  it  on   its 
own  line,  in  consequence  of  which  neglfgent  conduct  the  car 
ran  ofi  the  tract  and  against  a  pole  in  the  street.     The  col- 
lision threw  the  appellee  from  his  seat  in  the  car  to  the  floor 
and  against  a  stove,  and  the  cpnductor  of  the  car  and   other 
passengers  were  thrown   upon  him,  causing  severe  injuries 
to  him.     Nothing  else  can  be  understood  from  the  averments 
of  the  complaint  than  that  the  negligent  conduct  of  the  ap- 
pellant in  running  its  car  at  a  high  rate  of  speed  into  a  switch 
on  the  main  line  caused  the  car  to  leave  the  track,  with  the 
result  that  it  ran  against    a  pole,  threw  the  appellee  to  the 
floor,  and  injured  him.     The  negligent    running  of    the   car 
was  the  proximate  cause    of  the  accident.     The  fact    that 
the  car  left  the  track  and  ran  against  an  obstacle  in  the  street, 
which  suddenly  and  violently   arrested  its  progress,   thereby 
hurling  appellee  to  the  floor  and    against    the  stove,   and 
throwing  other  persons  on  him,  were  the  direct  and   natural 
consequences  of  the  negligence  charged.     In  view  of  the  very 
strict  responsibility  of  carriers  for  injuries  to  passengers, 
no  great  particularity  is  necessary  in  the  description  of  the 
negligence  by  which  the  injury  was  occasioned.     When  an 
injury  to  a  passenger  occurs  without  his  fault,  negligence  on 
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the  part  of  the  carrier  is  presumed,  and  the  latter  can  excuse 
himself  only  by  showing;  that  he  exercised  a  very  high  degree 
of  care  to  prevent  the  occurrence  of  such  accidetits  as  that 
causing  the  injury. 

In  the  common-law  forms  of  declarations  against  a  carrier 
for  an  injury  to  a  passenger  through  the  negligence  of  the 
carrier  the  allegation  generally  was  ''that  the  defendant  so 
carelessly,  improperly,  negh'gently,  and  unskillfully  drove  and 
managed  the  said  [coach]  that  *  *  *  by  and  through  the 
mere  carelessness,  misconduct,  and  negligence  of  the  said  de- 
fendant the  said  [coach]  was  overturned,  by  means  of  which 
said  several  premises  the  right  arm  of  the  said  plaintifi  be- 
came and  was  fractured  and  broken,"  etc.  2  Chitty,  PI.  363. 
Averments  of  negligence  even  more  general  than  this  were 
allowed.  Id.  364.  The  proximate  cause  of  an  accident  or 
injury  is  sometimes  described  as  the  immediate  cause,  the 
nearest  cause,  the  actual  or  direct  cause,  or  the  eiOBcient 
cause.  Louisville,  etc.,  R.  Co.  v.  Lucas,  119  Ind.  583,  21  N. 
E.  968,  6L.  R.  A.  197;  Terre  Haute,  etc.,  R.  Co.  v.  Buck, 
96  Ind.  346,  49  Am.  Rep.  168;  Chicago,  etc.,  R.  Co.  v.  Wil- 
liams, 131  Ind.  30,  30  N.  E.  696;  Indianapolis,  etc.,  R.  Ca 
V.  Houlihan,  157  Ind.  494,  503,  60  N.  E.  943,  54  L.  R.  A. 
787.  It  was  said  by  Mr.  Justice  Strong  in  Ins.  Co.  v.  Boon, 
95  U.  S.  117,  130,  24  L.  Ed.  395,  that:  ''The  proximate 
cause  IS  the  efficient  cause;  the  one  that  necessarily  sets  the 
other  causes  in  operation.  The  causes  that  are  merely  in- 
cidental, or  instruments  of  a  superior  or  controlling  agency, 
are  not  the  proximate  causes,  and  the  responsible  ones, 
though  they  may  be  nearer  in  time  to  the  result.  It  is  only 
when  the  causes  are  independent  of  each  other  that  the  near- 
est is,  of  course,  to  be  charged  with  the  disaster.  A  careful 
consideration  of  the  authorities  will  vindicate  this  rule.  Mr. 
Phillips,  in  his  work  on  insurance  (section  1097),  in  speak- 
ing of  nisi  prius  case  of  a  vessel  burned  by  the  master  and 
crew  to  prevent  its  falling  into  the  hands  of  the  enemy  (Gor- 
don V.  Rimmington,  i  Camp.  123),  says  the  'maxim  causa 
proxima  spectatur  affords  no  help  in  these  cases,  but  is,  in 
fact,  fallacious;  for,  if  two  causes  conspire,  and  one  must  be 
chosen,  the  more  scientific  inquiry  seems  to  be  whether  one 
is  not  the  efficient  cause,  and  the  other  merely  instrumental 
or  merely  incidental,  and  not  which  is  nearer  in  place  or 
time  to  the  consummation  of  the  catastrophe.*"  It  is  evi- 
dent from  the  allegations  of  the  complaint  that  there  was  but 
one  efficient  cause  of  the  accident.  The  other  events  were 
the  results  and  natural  consequences  of  that  cause.  21  A.  & 
£.  Ency.  of  Law,  pp.  485,  486. 

The  appellant  owed  to  the  appellee  the  duty  of  carrying 
him  safely  to  his  destination  on  appellant's  road,  so  far  as 
his  safety  could  be  secured  by  the  exercise  of  care  commen- 
surate with  the  dangers  likely  to  occur,  and  reasonably  to 
be  anticipated  from  that  mode  of  transportation.     It  was 
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gailty  of  a  breach  of  that  duty  in  ranoiog  the  car  in  which 
the  appellee  was  a  passenger  so  fast  and  so  carelessly  that  it 
dashed  into  a  switch,  and  was  thrown  from  the  track.     This 
was  one  of  the  dangers  likely  to  occur,  and  which  ought  to 
have  been  anticipated  and  avoided  by  the  appellant.     As    a 
result  of  this  carelessness,  the  appellee  was  severely  injured. 
In  the  regular  sequence  of  the  occurrences  stated  in  the  com* 
plaint  we  find  every  element  of  a  legal  liability  for  a  tort* 
and  it  appears  unmistakably  that  the  negligent  manner    in 
which  the  car  was  run  was  the  eiOBcient  cause  of  the  injury 
to  the  appellee.     Terre  Haute,  etc.,  R.   Co.   v.  Sheeks,  155 
Ind.  74,   91,   92,  56  N.   E.   434;  Chicago,    etc.    R.    Co.    v. 
Grimm,  25  Ind.  App.  494,  57  N.   E.  640;  Indianapolis,   etc» 
R.  Co.  V.  Houlihan,  157  Ind.  494,  503,  60  N.  &   943,    S4  L- 
R.  A.  787;  Louisville,  etc.,  R.  Co.  v.  Kendall,    138  Ind.  3i3» 

36  N.  E.  415;  Louisville,  etc.,  R.  Co.  v.  Miller,  141  Ind.  533^ 

37  N.  E.  343;  Louisville,  etc.  R.  Co.  v.  Jones,  108  Ind.  551, 
9  N.  E.  476;  Louisville,  etc.,  R.  Co.  v.  Hendricks,  128  Ind. 
462,  464,  28  N.  E.  58;  Louisville,  etc.,  Co.  v.  Nolan,  135  Ind. 
60,  34  N.  E.  710;  Terre  Haute,  etc.,  R.  Co.  v.  Buck,  96 
Ind.  346,  49  Am.  Rep.  168;  Sherlock  v.  Ailing,  44  Ind.  184; 
Carrico  v.  West  Virginia  Cent.,  etc.,  R.  Co.,  35  W.  Va.  389, 
14  S.  E.  12;  Virginia  Cent.  R.  Co.  v.  Sanger,  15  Grat.  230; 
Philadelphia  R.  Co.  v.  Derby,  14  How.  486,  14  L.  Ed.  502; 
Jackson  v.  Tollett,  2  Starkie,  37,  3  Eng.  Com.  Law,  307; 
Crofts  V.  Waterhouse,  3  Bing.  319,  11  Eng.  Com.  Law,  119. 
In  regard  to  the  objection  that  it  does  not  appear  that  the 
servant  in  charge  of  the  car  was  acting  within  the  scope  of 
his  employment,  it  is  sufiBcient  to  say  that  the  averment 
''that  the  defendant,  through  and  by  its  servant  in  charge  of 
said  car,  negligently  ran  said  car,"  etc.,  necessarily  implies 
that  the  servant  was  acting  within  the  scope  of  his  agency. 
Any  other  language  would  be  equally  open  to  criticism.  The 
averments  as  to  the  servant  could  not  be  misunderstood,  and 
they  were  sufiEicient  to  show  that  the  person  in  charge  of  the 
car  was  acting  within  the  scope  of  his  employment  when  he 
negligently  ran  it  alone  the  tracks  of  the  appellant  at  an  im- 
proper and  dangerous  rate  of  speed. 

The  reasons  for  which  a  new  trial  was  demanded,  discussed 
by  counsel  for  appellant,  are  (i)  that  the  damages  assessed 
by  the  jury  are  excessive;  (2)  that  the  court  erred  in  refusing 
to  give  instructions  numbered  i  and  2  asked  for  by  the  appel- 
lant, and  in  giving  instructions  numbered  s,  6,  7,  9,  10,  11, 
and  12;  and  (3)  in  admitting  certain  evidence. 

While  the  amount  of  the  damages  assessed  by  the  jury  was 
large,  the  injury  was  serious.  The  earning  capacity  of  the 
appellee  was  upwards  of  $100  per  month,  and  the  effects  of 
the  accident  are  likely  to  be  permanent.  The  facts  proved 
fully  justified  the  jury  in  assessing  the  sum  allowed,  and  we 
find  no  indication  in  the  record  that  in  awarding  it  they  were 
subject  to  any  improper  influence.     It  is  true  that  evidence 
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was  iDtroduced  by  the  appellant  which  tended  to  show  that 
the  injuries  of  the  appellee  were  probably  aggravated  by  his 
failure  to  refrain  from  labor  and  to  take  proper  care  of  him- 
self. But  the  question  of  the  amount  of  damages  sustained 
by  the  appellee,  considered  in  connection  with  all  the  facts 
relating  to  his  care  or  lack  of  care  of  himself,  was  one  to  be 
determined  by  the  jury,  and  their  decision  is  not  so  evidently 
erroneous  and  extravagant  as  to  require  us  to  interfere  and 
set  it  aside. 

The  first  instruction  tendered  and  requested  by  the  appel- 
lant was  properly  refused.  After  stating  that  the  appellee 
coold  not  recover  for  any  aggravation  of  his  injuries  caused 
by  his  own  neglect  or  imprudence,  it  contained*  among  other 
things,  the  following:  ''This  rule  does  not  depend  in  any 
way  on  the  plaintiff's  financial  condition,  or  upon  his  desire 
to  earn  money.'*  An  allusion  of  this  kind  to  the  financial 
condition  of  the  appellee  a^nd  his  desire  to  earn  money  was 
nncalled  for  and  improper.  The  statement  of  the  appellee 
in  his  testimony  ''that  he  was  not  a  millionaire"  may  or  may 
not  have  been  competent  evidence,  but  it  furnished  no  excuse 
for  comment  by  the  court  upon  the  value  of  his  estate,  or 
his  desire  to  increase  it. 

The  concluding  part  of  the  instruction  under  review  was 
as  follows:  "If  the  defendant  is  liable  at  all  in  this  action, 
it  is  liable  only  to  the  extent  that  the  plaintiff  would  be  dam- 
aged by  its  alleged  negligent  acts  in  case  he  gave  to  his  in- 
juries all  reasonable  and  necessary  medical  attention  until 
he  should  be  cured. "  The  court,  by  its  ninth  instruction, 
covered  every  aspect  of  the  duty  of  the  appellee  to  heal  him- 
self of  his  injuries,  to  take  proper  care  of  his  health,  and  to 
do  nothing  to  aggravate  his  condition  or  protract  the  period 
of  his  recovery.  It  informed  the  jury  that  he  could  recover 
nothing  for  the  results  of  a  neglect  of  these  duties,  and  it 
concluded  with  the  very  words  of  instruction  No.  i  tendered 
by  the  appellant. 

Instruction  numbered  2,  requested  by  appellant,  was  in 
these  words:  "If  you  find  from  the  evidence  in  this  cause 
that  the  car  upon  which  the  plaintiff  was  riding  was  thrown 
from  the  track  by  some  stone  or  other  obstruction,  and  that 
the  defendant  was  not  negligent,  as  charged  in  the  complaint, 
in  the  operation  of  the  car,  then  I  instruct  you  that  the  de- 
fendant would  not  be  liable  in  this  action  even  though  the 
evidence  does  not  show  in  what  manner  the  stone  or.  ob- 
struction was  placed  on  or  by  the  track  so  as  to  derail  the 
car."  So  far  as  this  instruction  was  applicable  to  the  issues 
made  by  the  pleadings  and  to  the  evidence  in  the  cause,  it 
amounted  to  nothing  more  than  a  statement  that,  if  the 
plaintiff  had  failed  to  prove  his  complaint,  and  it  appeared 
that  the  accident  resulted  from  a  cause  not  alleged  therein, 
the  defendant  would  not  be  liable.  Other  instructions  given 
by  the  court  made  this  view  of  the  case  so  plain  that  no  fur- 
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ther  direction  on  that  subject  was  necessary.  Moreover,  we 
find  that  the  court,  by  its  seventh  instruction,  charged  the 
jury  fully  and  particularly  upon  the  effect  of  evidence  that 
the  accident  was  caused  by  the  obstruction  of  the  switch 
by  a  stone  in  almost  the  language  of  the  instruction  asked 
for  by  the  appellant.  The  principal  difference  between  the 
instruction  given  and  the  instruction  asked  for  was  that  the 
court  very  properly  told  the  jury  that  the  appellant  mast 
have  exercised  the  requisite  care  in  running  its  car  and  in 
avoiding  the  danger  occasioned  by  the  presence  of  the  stone. 

The  fifth  instruction  given  by  the  court  is  objected  to  on 
the  ground  that  it  informed  the  jury,  in  substance,  that  when 
an  accident  happens  to  a  passenger,  a  presumption  of  negli- 
gence on  the  part  of  the  carrier  arises,  and  that  in  such  case 
it  is  incumbent  on  the  carrier  to  produce  evidence  which 
will  excuse  its  prima  facie  failure  of  duty.  The  rule  stated 
in  the  instruction  has  received  the  sanction  of  this  court  in 
numerous  cases,  and  we  perceive  no  reason  for  abrogating  or 
modifying  it.  Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  104  Ind. 
264.  274,  3  N.  E.  836,  54  Am.  Rep.  312,  and  cases  cited; 
Brighton  v.  White,  128  Ind.  323,  27  N.  £.  620;  Terre  Haute, 
etc.,  Ry.  Co.  v.  Sheeks,  155  Ind.  74,  94,  95,  96,  56  N.  E. 
434,  and  cases  cited. 

The  suggestion  of  counsel  that  the  jury  is  to  determine 
from  the  facts  proved  whether  the  accident  resulted  from  the 
negligence  of  the  appellant  or  from  want  of  care  of  the  ap- 
pellee is  without  force  in  this  case.  The  appellee  was  en- 
tirely passive,  and  there  was  no  pretense,  and  there  could  be 
none,  that  any  act  or  omission  of  his  bad  anything  to  do 
with  the  accident  or  injury.  The  facts  proved  authorized 
but  one  presumption  or  inference,  which  was  that  the  acci- 
dent and  the  consequent  injury  to  the  appellee  were  occa- 
sioned by  the  negligence  of  the  appellant.  No  voluntary 
action  of  the  appellee  contributed  to  the  injury,  nor  was 
he  in  any  manner  or  degree  an  actor  in  the  occurrence. 
For  this  reason  the  doctrine  stated  in  Pittsburg,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Aldridge,  27  Ind.  App.  498,  61  N.  E.  741, 
Dresslar  v.  Citizens'  Street  R.  Co.,  19  Ind.  App.  383,  47  N. 
E.  651,  Abbitt  V.  Lake  Erie,  etc.,  R.  Co.,  150  Ind.  498,  518, 
50  N.  E.  729,  and  like  decisions,  while  correct  in  terms, 
does  not  apply  to  the  facts  of  this  case.  It  was  said  in  Terre 
Haute,  etc.,  R.  Co.  v.  Sheeks,  155  Ind.  74,  95,  56  N.  E.  441, 
supra,  that:  ''While  the  burden  is  on  the  passenger  suing  to 
maintain  the  aiOBrmative  of  the  issue,  still,  under  such  circum- 
stances, the  mere  happening  of  the  accident  is  at  least  prima 
facie  evidence  of  the  negligence  upon  the  part  of  the  com- 
pany or  carrier,  and  it  will  be  incumbent  on  the  latter  to 
produce  evidence  which  will  excuse  the  prima  facie  failure 
of  duty  on  its  part;  or,  in  other  words,  it  has  the  burden  of 
proving,  in  order  to  rebut  the  presumption  of  negligence, 
under  the  circumstances,  that  the  accident  could  not  have 
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been  avoided  by  the  exercise  of  the  highest  practicable  care 
and  diligence."     Proof  of  the  accident  and  injary  to  the  ap- 
pellee, while  being  carried  as  a  passenger  by  appellant,  in  its 
car,    over  its  road,  in  connection  with  the  formal  matters 
stated  in  the  complaint,  raised  a  presumption  of   negligence 
on  the  part  of  the  appellant,  and  it    then  devolved  on  the 
appellant  to  show  by  the  evidence  in  the  cause  a  legal  excuse 
for  the  accideat.     If  the  accident  was  caused  by  a  stone  in 
the  switch,  and  if  this  fact,  under  the  circumstances  in  proof, 
could  be  considered  sufficient  to  relieve  the  appellant  from 
liability  for  the  injury  to  the  appellee,  the  burden  of  proving 
that  a  stone  was  in  the  switch,  that    its  presence    was  the 
proximate  cause  of  the  accident,  and  such  facts  connected 
with  the  obstruction  as  exonerated  the  company  from  legal 
responsibility,  was  upon  the  appellant,   and  it  was  required 
to  show  by  the  evidence  that  the    accident  so  occasioned 
could  not  have  been  avoided  by  it  by  the  exercise  of  the 
highest,  practicable  care  and    diligence.     The  fifth    instruc- 
tion correctly  stated  the  law  upon  this  branch  of    the  evi- 
dence, and  was  proper. 

Similar  objections  are  urged  against  the  sixth  instruction, 
and  for  like  reasons  that  instruction  must  be  sustained, 

The  seventh  instruction  has  been  considered  and  approved 
in  another  part  of  this  opinion,  and  requires  no  further  dis- 
cussion. 

The  ninth  instruction  given  by  the  court,  and  which 
related  to  the  duty  of  the  appellee  to  take  proper  care 
of  himself  after  the  injury,  and  which  admonished  the  jury 
that  he  could  recover  nothing  for  any  aggravation  of  his  in- 
jury and  disability  occasioned  by  his  own  neglect  of  proper 
care,  has  also  been  considered  in  connection  with  the  second 
instruction  asked  for  by  the  appellant,  and  contains  a  cor- 
rect statement  of  the  law. 

The  tenth  instruction  given  was  confined  to  a  statement 
of  the  law  relating  to  the  measure  of  damages,  and  we  find 
nothing  objectionable  in  it. 

The  eleventh  instruction,  while  inaccurate  in  its  attempted 
definition  of  the  phrase  ''burden  of  proof,"  was  harmless  in 
that  respect.  ^  It  properly  declared  that,  if  the  evidence  upon 
any  question  in  the  case  was  evenly  balanced,  the  decision 
of  the  jury  on  that  question  should  be  against  the  party  hav- 
ing the  burden  of  proving  such  issue. 

By  the  twelfth  instruction  the  jury  were  told,  if  all  other 
things  were  exactly  equal  in  all  respects,  the  witnesses  of 
equal  intelligence  and  credibility,  having  equal  opportunities 
of  knowledge,  testifying  with  equal  candor,  intelligence,  and 
fairness,  the  weight  of  the  evidence  under  such  circumstances 
should  be  considered  to  be  on  the  side  having  the  greater 
number  of  witnesses.  The  jury  were  further  cautioned  in 
this  instruction  as  follows:  ''But  it  does  not  necessarily 
follow  that  the  weight  of  evidence  is  on  the  side  which   has 
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the  {greater  number  of  witnesses.  It  does  not  depend  npon 
the  number  of  witnesses  testifyins:  one  way  or  another,  bat 
upon  all  the  evidence  in  the  case,  whether  direct  or  circam- 
stantial.  It  is  the  evidence  which  is  {greater  in  weight  and 
credibility."  If  such  a  remarkable  situation  of  exact  equi- 
poise in  the  character,  credibility,  knowledge,  candor,  intelli- 
gence, and  fairness  of  the  witnesses  as  is  described  in  this 
instruction  could  by  any  possibility  exist,  it  would  be  difiB- 
cult  to  find  another  or  safer  method  of  deciding  the  question 
of  the  existence  or  nonexistence  of  the  facts  to  which  the 
testimony  related  than  to  give  the  greater  weight  to  the 
greater  number.  In  such  a  dilemma  a  jury  might  well  ask 
the  court,  as  a  matter  of  law,  by  what  rule  they  were  to  be 
governed.  But  there  is  no  real  difficulty  here.  No  such 
situation  was  shown  to  exist  in  this  case,  and  therefore,  even 
if  erroneous,  the  instruction  did  not  and  could  not  harm 
the  appellant. 

The  refusal  of  the  court  to  strike  from  the  testimony  of 
the  appellee  the  words,  'They  were  going  so  fast,"  did  not 
constitute  reversible  error.  Whether  competent  or  incom- 
petent, the  statement  could  not  have  exercised  a  material 
influence  upon  the  jury  in  deciding  the  issues  of  the  case. 
They  had  all  the  facts  before  them,  including  testimony  as 
to  the  speed  of  the  car,  and,  if  the  evidence  objected  to  was 
the  expression  of  an  opinion,  and  not  the  statement  of  a  fact, 
that  could  not  prevail  against  the  proof;  if  a  just  inference 
from  the  facts,  it  could  do  no  harm. 

The  statement  of  Dr.  Tinsley  that  the  sprain  and  injury 
of  the  appellee  would  be  aggravated  by  riding  on  a  locomo- 
tive was  not  harmful  to  the  appellant.  On  the  contrary,  it 
was  calculated  to  reduce  appellee's  damages;  for,  as  the  jury 
were  properly  told  by  the  appellee  could  recover  nothing 
on  account  of  the  aggravation  of  his  injury  by  any  act  or 
neglect  of  his  own. 

The  expression  of  pain  and  suffering,  or  the  indication  of 
such  condition  by  groans  or  inarticulate  cries,  was  competent 
evidence,  and  the  court  did  not  err  in  refusing  to  strike  out 
that  part  of  the  evidence  of  the  witness  Dolby  in  which  he 
said  the  appellee,  while  lying  on  the  floor  of  the  car,  and 
unable  to  rise, ''was  complaining  of  his  side."  No  rule  of 
evidence  requires  that  the  exact  words  used  by  a  sufferer 
should  be  proved.  In  Yost  v.  Ditch,  s  Blackf.  184,  the  evi- 
dence Was,  ''I  saw  Ditch  the  same  day,  and  heard  him  com- 
plain that  his  arm  was  sore."  Held  competent.  Town  of 
Elkhart  v.  Ritter,  66  Ind.  136;  Puett  v.  Beard,  86  Ind.  104; 
Carthage  Turnpike  Co.  v.  Andrews,  102  Ind.  138,  i  N.  E. 
364,  52  Am.  Rep.  653;  Board  v.  Leggett,  115  Ind.  544,  18  N. 
E.  53.  Besides,  points  like  this  are  not  of  sufficient  impor- 
tance to  require  ser  ous  consideration.  Error  in  admitting 
this  evidence,  if  error  was  committed,  would  not  justify  us  in 
reversing  the  judgment. 
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This  case  is  a  very  plain  one  both  on  the  law  and  the  evi- 
dence.    The  plaintiff,  a  locomotive  engineer,  48  years  old, 
bavini:  employment,  and  earning  $104  per  month,  was  a  pas- 
senger on  appellant's  railroad,  and  paid   his  fare.     He  took 
his  seat  in  the  car,  and  was  guilty   of  no  fault  or  want  of 
care.     The  car  was  run  in  the  darkness  of  the  early  morning 
of  November   15,  1900,  at  a  speed  of  25  or  30  miles  an  hour, 
and  dashed  into  or  against  a  switch.     It  was  thrown  from  the 
track,  and  came  in  violent  collision  with  a  pole  standing  83 
feet  from  the  road.     The  plaintiff  was  thrown   to  the  floor 
and   against    a  stove,  and  other  passengers,  one  of  whom 
weighed  225  pounds  and  another    140  pounds,  fell   on    him. 
The  feet  of  the  man  weighing  225  pounds  struck  him  on  the 
back.     The  plaintiff  was  badly  injured  ''by  and  through  the 
mere  carelessness,  negligence,  unskillfulness,  and  misconduct 
of  the  defendant,"  without  the  slightest  fault  or  negligence 
on  his  part.     His  injuries  confined  him  to  his  bed  for  two 
months,  and  to  his  house  for  a  month   longer.     He  suffered 
great  pain,  and  the  effect  of  the  injury  is  probably  permanent. 
He  may  not  be  able  to  continue  in  his  occupation  as  a   loco- 
motive engineer  more  than  four  years.     The  verdict  of  the 
jury  was  sustained  by  the  evidence,  and  was  reasonable  and 
just.     If  appears  to  this  court  that  the  merits  of  the  case 
were  fairly  tried  and  determined  in  the  court  below,   and 
there  is  nothing  in  the  record  which  authorizes  us  to  disturb 
the  judgment. 

Judgment  affirmed,  with  s  per  cent,  damages. 


ENGLEHAUPT  v.  ERIE  R.  CO. 

(Supreme  Court  of  Pennsylvania,  May  9,  1904.) 

[58  Atl.  Rep.  154.] 

Injury  to  Passenger — Duty  to  Announce  That  Stop  Is  Not  for 
Station.* — ^Where  a  brakeman  has  announced  the  name  of  the  station 
on  the  approach  of  a  train,  and  the  train  makes  its  next  stop  short  of 
or  beyond  the  station,  the  brakeman  should  announce  such  fact  before 
the  passengers  attempt  to  leave  the  train;  and  failure  to  do  so  is  a 
nefflect  of  duty,  rendering  the  carrier  liable  for  resulting  injuries. 

Same — Neghgence. — In  action  for  injuries  to  a  passenger  alighting 
oa  a  dark  night  at  what  he  thought  was  a  station,  evidence  held  to 
show  negligence  on  the  part  of  the  carrier. 

Appeal  from  Court  of  Common  Pleas,  McKean  County. 

Action  by  John  Englehaupt  against  the  Erie  Railroad 
Company.  Verdict  for  plaintiff.  Defendant  appeals. 
Affirmed. 

At  the  trial  it  appeared  that  on  November  22,  1892,  at 
abont8:30  in  the  evening,  plaintiff  fell  through  a  bridge  in 
alighting  from  a  train   near  the  station  at  Riverside.     The 

♦See  monograph,  1  R.  R.  R.  904,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  904; 
foot-note  appended  to  United  Rys.  &  Elec.  Co.  v,  Woodbridgc  (Md.), 
8  R.  R.  R.  156,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  166. 
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evidence  relating  to  the  accident  is  given  in  detail  in  the 
opinion.  The  court  refnsed  binding  instrnctions  for  defend- 
ant, and  submitted  the  case  to  the  jury.  Verdict  for  plain- 
tiff for  $4,460,  on  which  judgment  was  entered  for  $2,000; 
all  above  that  sum  having  been  remitted.  Defendant  ap- 
pealed. 

Argued  before  MITCHELL,   C  J.,  and  BROWN,  MES- 
TREZAT,  POTTER,  and  THOMPSON,  JJ. 

George  L.  Roberts  and  D.  H.  Jack,  for  appellant. 
J.  P.  Mullin,  for  appellee. 

MESTREZAT,  J.  We  entirely  agree  with  the  learned 
counsel  of  the  defendant  company  that,  under  the  evidence  in 
this  case  and  the  charge  of  the  court,  the  jury  would  have 
been  justified  in  returning  a  verdict  for  their  client.  Four  or 
five  of  their  witnesses  testified  that  the  train  carrjring  the 
plaintiff  stopped  at  Riverside  Station,  and  that  he  alighted 
there,  and,  after  doing  so,  they  saw  him  on  the  ground  at 
the  station.  The  learned  trial  judge  instructed  the  jury  that 
''if  he  got  off  on  the  ground,  as  testified  to  by  the  four  wit- 
nesses, at  Riverside  [Station]  safely,  and  then  went  ahead  and 
walked  into  the  river,  this  company  would  not  be  liable  for 
any  damage  which  he  sustained."  It  was  claimed  by  the 
defendant. that  the  train  made  three  stops  in  the  vicinity  of 
Riverside  Station — the  first  at  the  Pennsylvania  Railroad 
junction,  next  at  Riverside  Station,  and  again  a  few  feet  be- 
yond the  station,  for  the  purpose  of  putting  off  the  plaintiff's 
dog,  which  was  in  the  baggage  car.  The  theory  of  the  de- 
fense, amply  sustained  by  abundant  testimony,  if  believed  by 
the  jury,  was  that  the  plaintiff  got  off  the  train  at  Riverside 
Station,  to  which  his  ticket  entitled  him  to  be  carried,  and 
that,  after  leaving  the  train,  and  it  had  again  started,  he  fol- 
lowed it  to  look  after  his  dog,  which  was  still  on  the  train, 
and  in  doing  so  he  fell  through  the  bridge  and  into  the  river. 

The  case,  however,  as  presented  by  the  plaintiff,  is  that 
the  train  stopped  but  once  near  Riverside  Station,  and  that 
was  just  beyond  the  station;  the  smoking  car,  in  which  he 
was  riding  standing  on  the  bridge  over  Allegheny  river.  He 
testified  that  he  was  sitting  in  the  front  of  the  car,  which 
was  immediately  in  the  rear  of  the  baggage  car;  that  when 
the  whistle  blew  for  the  junction  he  thought  it  was  for  River- 
side Station,  and  arose  from  his  seat,  and  was  told  by  the 
conductor  that  the  platform  was  farther  down;  that  he  then 
resumed  his  seat  for  a  moment,  until  the  train  stopped,  the 
condnclor  in  the  meantime  telling  the  brakeman  to  open  the 
door  of  the  baggage  car  and  let  the  plaintiff  get  his  dog;  that 
he  untied  the  dog,  and,  with  his  coat  on  his  arm  and  a  gun 
in  his  hand,  walked  down  the  steps  of  the  front  platform  of 
the  smoking  car  while  the  conductor  was  standing  on  that 
platform ;  that  when  he  left  the  steps  he  stepped  on  some- 
thing he  thought  was  the  station  platform,  ''stooped  around 
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to  see  if  the  dog  was  coming/'  and  fell  into  the  river.  The 
accident  occurred  about  8:30  o'clock  of  the  evening  of  No- 
vember 22y  1902,  and  the  testimony  shows  that  at  that  hour 
it  was  very  dark.  Frank  Holton,  a  passenger  who  sat  near 
the  plaintiff  in  the  car,  testified  that  he  thought  the  train 
made  bat  one  stop  at  Riverside  Station;  that  after  the  car 
had  stopped  he  went  to  the  front  platform,  and  found  that 
the  car  was  on  the  bridge;  and  that  it  was  so  dark  he  ''could 
not  see  anything."  William  Davis,  another  passenger,  who 
sat  f car  or  five  seats  in  the  rear  of  Englehaupt  in  the  car,  tes- 
tified that  the  train  stopped  but  once,  and  that  was  on  the 
bridge  near  the  station ;  that  as  it  neared  the  Pennsylvania 
Railroad  junction  the  conductor  said  something  to  the  plain- 
tiff, who  then  sat  down;  that  the  train  next  ''pulled  into  the 
bridge  at  Riverside,"  and  the  plaintiff  got  up  and  went  out 
the  front  door  of  the  coach,  the  front  end  of  which  was  10 
or  15  feet  on  the  bridge;  that  the  car  window  was  up,  and  in 
a  minnte  or  less  he  heard  him  fall  into  the  river;  that  the 
conductor  was  on  the  platform  when  the  plaintiff  went  out 
the  car  door,  and  remained  there  until  he  fell  into  the  river; 
that  the  night  was  very  dark,  and  the  plaintiff  could  not  see 
without  a  light. 

Such  is  the  story  told  by  the  plaintiff  and  his  witnesses,  on 
which  he  relies  to  convict  the  defendant's  employees  in 
charge  of  the  train  of  a  failure  of  duty  in  carrying  him  to  the 
destination  named  in  his  ticket.  It  is  wholly  irreconcilable 
with  the  direct  and  positive  testimony  of  four  or  five  of  the 
defendant's  witnesses.  As  observed  above,  those  witnesses 
testified  that  the  train  stopped  three  times  in  the  vicinity  of 
Riverside  Station,  and  that  the  plaintiff  alighted  at  the  sta- 
tion in  safety.  If  the  plaintiff  and  his  witnesses  be  believed, 
there  was  but  one  stop  made  by  the  train,  and  that  was  not 
at  the  station,  but  on  the  bridge  beyond,  which  concededly 
was  an  improper  and  unsafe  place  to  discharge  passengers. 
Believing  from  the  suggestion  of  the  conductor  that  it  was 
at  Riverside  Station,  the  plaintiff  alighted  when  the  train 
stopped,  and  did  so  with  the  conductor's  consent,  and  while 
he  was  standing  on  the  car  platform  from  which  the  plaintiff 
descended  from  the  train.  These  facts,  taken  in  connection 
with  the  further  fact  that  at  the  time  the  plaintiff  left  the 
train  it  was  very  dark,  disclosed  a  plain  violation  of  duty  on 
the  part  of  the  defendant  company,  assumed  by  its  contract, 
to  exercise  the  utmost  degree  of  diligence  and  care  in  carrying 
the  plaintiff  as  a  passenger  from  Bradford  to  Riverside  Sta- 
tion. 

It  is  the  duty  of  a  carrier  of  passengers  not  only  to  exercise 
the  strictest  vigilance  in  receiving  and  conveying  a  passenger 
to  his  destination,  but  also  to  set  him  down  safely  at  a  station 
at  the  termination  of  his  journey.  It  is  likewise  the  duty  of 
the  carrier  to  announce  the  name  of  the  station  on  the  ap- 
proach of  the  train,  and  to  afford  passengers  sufiBcient  time 
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to  alifi^ht  with  safety.     If  after  this  annoancement  the  train 
for  any  caase  makes  its  next  stop  short  of  or  beyond  the  sta- 
tion, the  conductor  or  brakeman  should  announce  the  fact 
before  the  passengers  attempt  to  leave  the  train,  and  a  neg- 
lect to  do  so  will  be  a  violation  of  duty  for  whicii  the  carrier 
is  responsible.     In  Weller  v.  London,    Brighton    &  South 
Coast  Railway  Company,  L.  R.  9  C.  P.  126,  Brett,  J.,  says: 
^'Merely  overshooting  the  platform   is  not  negligence.     Bat 
if  the  porter  has  called  out  the  name  of  the  station,  and  the 
engine  driver  has  overshot  the  station,  and  the  train   has 
come  to  a  standstill,   the  company's  servants  are  guilty  of 
negligence  if  they  do  not  warn  passengers  not  to  alight.     At 
all  events,  the  jury  may  from  these  facts  infer  negligence. 
If  the  name    of  the    station  has  been  called  out,   and  the 
train  has  come  to  a  standstill,  no  warning  being  given   to 
the  contrary,  the  jury  may  very  properly  say  that  a  passen- 
ger is  guilty  of  no  want  of  reasonable  care  in  getting  out.     He 
has  a  right  to  suppose  that    the  train  has   reached  the  spot 
where  it  is  intended  that  he  shall  get  out."    In  Van  Horn  v. 
Central  Railroad  Company,  38  N.  J.  Law,  133,  Chief  Justice 
Beasley,  speaking  for  the  court,  said:    ''The  court  would  not 
be  warranted  in  saying  that  it  is  not  negligence  to  give  no- 
tice of  the  approach  to  a  station,  and    then  stop  the  train 
short    of  such  station,   in  the  nighttime.     Such  a  course 
would  naturally  tend  to  jeopard  passengers,  for  it  would  in- 
duce them  to  believe  that  they  had  arrived  at  the  station 
designated,  and  they  would,   in  the  ordinary  course,  go  to 
the  car  platform.     At  night  this  must  be  the  inevitable  re- 
sult.    *    *    *    When  a  station  is  called,  the  passengers  have 
the  right  to  infer  that  the  first  stop  of  the  train  will  be  at 
such  station."     Philadelphia,  Wilmington  &  Baltimore  Rail- 
road Company  v.    McCormick,  124  Pa.   427,    16  Atl.   848,  is 
a  case  very  similar  in  many  of  its  facts  to  the  one  in  hand. 
There  the  conductor,  on  a  dark  night,  announced    the  ap- 
proach to  a  station  where  the  passengers  were  to  change  cars, 
and  afterwards  stopped  the  train  on  a  bridge  without  giving 
notice    that    the   station  had    not  been    reached.      A  pas- 
senger arose  from  his    seat,   descended  from  the  steps,  fell 
over  the  bridge,  and  was  drowned.     It  was  held  that  under 
the  circumstances  the  passenger  had  the  right  to  suppose 
that  the  train  had  reached  the  station,  and  that  proper  atten- 
tion to  the  safety  of  the  passengers  required  some  notice  or 
warning  to  them  to  retain  their  seats.     Chief  Justice  Paxson, 
delivering  the  opinion  of    the  court,   said:    ''The  deceased 
had  a  right  to  suppose  that  the  train  had  reached  the  station. 
Having  stopped  at  a  place  of  peril  for  passengers  to  alight, 
at  a  time  when  they  had  a  right  to  suppose,  from  the  notice 
previously  given,   that  the  train   had  reached  the  station, 
proper  attention  to  the  safety  of  the  passengers  would   have 
required  some  notice  or  warning  to  them  to  retain  their 
seats.     *    *    *    This  [unexpected  stoppage  of  the  train]  may 
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happen  from  various  causes  connected  with  the  safety  of  the 
passengers,  but,  where  it  occurs  in  a  place  of  dans^er,  and 
under  circumstances  which  justify  passengers  in  the  belief 
that  it  has  reached  a  station,  some  notice  ought  to  be  given. 
This  is  especially  so  on  a  dark  night,  when  passengers  are 
exposed  to  more  than  usual  peril  in  getting  ofithe  train/' 

The  defendant's  negligence  was  clearly  a  question  for  the 
jory,   under  the  conflicting  evidence  in  the  case,  and  was 
properly  submitted  by  the  trial  court.     Whether  the  plaintiff 
exercised  the  care  required  of  him   under  the  circumstances 
when   alighting  from   the  car    was,  we  think,   also  for  the 
jury.     If  there  was  a  reasonable  doubt  as  to  the  facts,  or  the 
inferences  to  be  drawn  from  them  as  to  the  plaintiff's  con- 
tributory negligence,  the  question  could  not  be  withdrawn 
from  the  jury.     A  verdict  either  way  on   the  testimony  pre- 
sented here  could  be  sustained.     The  plaintiff  had  reason  to 
believe  from  the  action  of  the  conductor,  if  we  credit  his 
testimony,  that  the  train  had  stopped  at  the  station,  and  that 
in  leaving  the  car  he  was  alighting  on  the  platform  at  the 
station.     It  was  so  dark  that  he  could  not  see  where  he  was 
stepping  when  he  descended  from  the  car  platform.     This 
was  done  in  the  presence  of  the  conductor,  who  gave  him  no 
warning  of  his  perilous  position.     By  reason  of  the  darkness » 
the  plaintiff  saw  no  danger  in  attempting  to  alight,  and  the 
silence  of  the  conductor  who  saw  him  as  he  descended  the 
steps  was  a  tacit  invitation  to  him  to  leave  the  car  in  the  way 
he  did. 

The  judgment  is  a£Brmed. 
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(Supreme  Court  of  Iowa,  July  13,  1904.) 

[100  N.  W.  Rep.  618.] 

evidence. — If  a  witness  is  not  present  in  the  court-room  at  the  time 
his  testimony  is  offered,  a  translation  of  his  evidence  given  on  a 
tormer  trial  may,  under  the  statutes,  be  read  in  evidence. 

Injury  to  Passenger — Evidence. — In  action  for  injuries  to  a  pas- 
senger on  an  electric  train,  who  was  thrown  from  his  seat  and  out  of 
the  car  when  the  car  rounded  a  curve,  testimony  that  other  persons 
had  previously  ridden  on  the  seat  on  which  plaintiff  was  sitting  was 
admissible  for  the  purpose  of  showing  that  plaintiff  was  on  a  seat 
provided  for  passehgers. 

Testunony. — The  order  of  introduction  of  testimony  is  a  matter 
within  the  discretion  of  the  trial  court. 

Injury  to  Passenger — ^Presumption  of  Negligence — Instruction. — In 
an  action  against  a  carrier  for  injuries  to  a  passenger,  the  court  in- 
structed that  if  plaintiff  was  injured  substantially  as  claimed  by  him, 
and  the  accident  would  not  have  happened  if  the  defendant  exercised 
the  utmost  care,  a  presumption  of  negligence  against  defendant  was 
raised.  Held,  that  the  instruction  was  not  erroneous  in  the  theory 
that  it  was  uncertain  as  to  what  claims  were  referred  to — ^whether 
those  stated  in  the  petition  or  in  the  evidence — plaintiff's  claim  having 
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l>een  stated  in  his  petition,  and  his  testimony  having  tended  to  sup- 
port such  claim. 

Same — Same — Same. — In  an  action  against  a  carrier  for  injuries  to 
a  passenger,  the  court  charged  that  if  the  jury  found  plaintiff  was  in- 
jured substantially  as  claimed,  and  that  the  accident  could  not  have 
happened  under  ordinary  circumstances,  had  defendant  exercised 
the  utmost  care,  a  presumption  of  negligence  was  raised,  and  that  the 
burden  was  on  defendant  to  rebut  it,  and,  to  that  end,  that  defendant 
must  prove  that,  as  to  the  matters  which  the  circumstances  indicated 
were  the  cause  of  the  accident,  defendant  and  its  employees  exercised 
that  high  degree  of  care  which  the  law  required  of  them.  Held,  that 
the  instruction  was  not  erroneous  on  the  theory  that  it  was  left  un- 
certain as  to  what  circumstances  the  jury  might  consider,  since  the 
word  "circumstances"  merely  had  reference  to  the  claim  made  by 
plaintiff  as  to  the  manner  in  which  the  accident  happened,  and  in 
other  instructions  the  jury  was  plainly  told  that,  in  order  to  recover, 
plaintiff  must  establish  the  negligence  charged. 

Same — Same — Same. — In  an  action  against  a  carrier  for  injuries 
to  a  passenger,  the  court  charged  that  if  the  jury  found  that  plaintiff 
was  not  guilty  of  contributory  negligence,  and  that  he  was  thrown 
from  the  car  as  claimed,  and  that  such  accident  would  not  have  hap- 
pened under  ordinary  circumstances,  had  defendant  exercised  the 
utmost  care,  a  presumption  of  negligence  against  defendant  was 
raised,  casting  the  burden  on  it  to  rebut  such  presumption.  Held, 
that  the  instruction  was  not  erroneous  on  the  ground  that  it  justifiea 
the  jury  in  presuming  negligence  from  the  mere  fact  that  plaintiff 
was  injured  while  a  passenger. 

Same— Same.* — ^Where  the  circumstances  attending  an  injury  to  a 
passenger  are  so  unusual  and  of  such  a  nature  that  the  accident  could 
not  well  have  happened  without  the  defendant  being  negligent,  or 
when  it  is  caused  by  something  connected  with  the  equipment  or 
operation  of  the  train,  a  presumption  of  negligence  on  the  part  of  the 
carrier  arises. 

Injury  to  Passenger — Sudden  Jar — Presumption  of  Negligence. — 
Where  a  passenger  is  thrown  from  the  car  in  which  he  is  riding,  out 
of  his  seat  and  upon  the  ground,  and  such  accident  would  not  have 
happened  under  ordinary  circumstances,  had  the  carrier's  servants 
used  the  required  degree  of  care,  and  the  passenger  shows  his  freedom 
from  contributory  negligence,  a  presumption  of  negligence  on  the 
part  of  the  carrier  arises. 

Same — Same — Defective  Seat — Instruction. — In  an  action  against  a 
carrier  for  injuries  to  a  passenger,  the  court  charged  that  it  was  the 
duty  of  defendant  not  to  expose  its  passengers  to  danger  which  human 
foresight  could  anticipate,  and  if  the  jury  believed  that  plaintiff,  while 
a  passenger,  received  an  injury  resulting  from  negligence  in  providing 
a  seat  without  any  guards,  or  in  running  the  car  or  in  constructing 
its  track  at  the  place  alleged,  they  should  find  for  plaintiff.  Held, 
that  the  instruction  was  not  erroneous  on  the  theory  that  it  assumed 
that  defendant  was  negligent  in  not  providing  a  guard  for  the  seat. 

Same — Same — Negligence — Rate  of  Speed — Instruction.t — A  pas- 
senger on  an   electric  train  was  thrown  out  of  his  seat  and  to  the 

♦Presumption  of  negligence  from  injury  to  passenger,  sie  foot-note 
appended  to  McCord  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.),  10 
R.  R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  where  all  the  preced- 
ing authorities  in  this  series  are  collected  or  referred  to.  Palmer  r. 
Warren  St.  Ry.  Co.  (Pa.),  10  R.  R.  R.  597,  33 'Am.  &  Eng.  R.  Cas., 
N.  S.,  597    (presumption  of  negligence  where  street  railway  passenger 

is  injured). 

tSee  monograph,  appended  to  Northern  Pac.  Ry.  Co.  v.  Adams 
(C.  C.  A.),  3  R.  R.  R.  734,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  734;  Griffin 
V.  Southern  Ry.  (S.  Car.),  6  R.  R.  R.  758,  29  Am.  &  Eng.  R.  Cas.,  N. 
S.,  758  (reckless  disregard  of  passengers*  safety  shown  by  evidence 
that  train  was  run  on  defective  track  at  rate  of  a  mile  a  minute). 
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^oand  as  the  car  rounded  a  curve,  and,  in  an  action  by  him  for  the 
injury,  the  court  charged  that  a  high  rate  of  speed  of  a  train  does  not 
prove  negligence;  that  railroad  companies  may  run  their  cars  at  such 
speed  as  shall  comport  with  the  rule  of  law  requiring  them  to  exer- 
cise the  utmost  care;  and  that  whether  a  given  rate  of  speed  comports 
with  such  rule  depends  on  the  circumstances,  the  condition  of  the 
track,  the  danger  to  passengers,  and  all  the  facts  and  circumstances 
Held,  that  the  instruction  correctly  stated  the  law. 

Same — Degree  of  Care — Instruction.^ — In  an  action  against  a  car- 
rier for  injuries  to  a  passenger,  instructions  referring  to  the  fact  that 
it  was  defendant's  duty  to  use  the  highest  degree  of  care  were  not 
erroneous. 

Same — Same — Contributory  Negligence — Leaning  Out  of  Car  to  Ex- 
pectorate— Proximate  Cause — Instruction. — A  passenger  on  an  elec- 
tric train  was  thrown  from  his  seat  and  out  of  the  car  as  it  rounded 
a  curve,  and  there  was  evidence  that  plaintiff  said  after  the  accident 
that  he  was  leaning  out  of  the  car  to  spit  when  the  car  struck  the 
curve.  The  court  charged  that  plaintiff  must  show  that  he  did  not 
contribute  by  his  negligence  to  the  accident,  and  that  if  the  jury 
believed  that  the  injury  to  plaintiff  happened  to  him  by  mere  accident, 
and  without  fault  on  .the  part  of  defendant,  plaintiff  could  not  re- 
cover. The  court  refused  to  charge  that  if  plaintiff  was  sitting  next 
to  an  open  space,  without  any  barrier  to  protect  him,  and  carelessly 
leaned  out  to  spit,  and,  by  reason  of  such  leaning,  fell  out,  such 
leaning  was  the  proximate  cause  of  the  injury,  and  that  plaintiff 
could  not  recover.  Held,  that  the  refusal  of  such  instruction  was 
not  error. 

Appeal  from  District  Court,  Cerro  Gordo  County;  C.  H. 
Kelley,  Judfi^e. 

Action  at  law  to  recover  dan\ages  for  personal  injuries  re- 
ceived by  plaintiff  in  being  thrown  from  a  car  which  was 
being  operated  by  the  defendant  company.  Trial  to  a  jury, 
verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
AfiBrmed. 

Cliggitt,  Rule  &  Keeler  and  B.  W.  Hurn,  for  appellant. 
BIythe,  Markley  &  Rule,  for  appellee. 

DEEMER,  C.  J.  Plaintiff  claims  that  while  a  passen- 
^er  on  one  of  defendant's  electric  trains,  running  between 
Mason  City  and  Clear  Lake,  he  was  seated  by  the  conductor 
on  a  seat  provided  for  passengers  near  an  open  door,  and,  in 
this  exposed  position,  was  permitted  to  ride  without  warning 
of  danger,  and  the  train,  being  late,  was  run  at  an  excessively 
high  rate  of  speed  on  a  down  grade,  and  into  a  lo-degree 
curve  of  the  track,  where  the  track  was  out  of  alignment — 
making  a  compound  curve — with  the  result  that  plaintiff  was 
lifted  and  thrown  from  his  seat  out  of  the  door  and  upon  the 
right  of  way  of  the  defendant  company,  producing  the  inju- 
ries of  which  he  complains.  The  alleged  grounds  of  negli- 
C:ence  were  defendant's  failure  to  provide  the  seat  with  an 
arm,  or  to  guard  the  open  door  with  a  gate  or  barrier;  and, 
second,  careless  and   improper  construction  of  the  track,  in 

tAs  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see 
foot-note  appended  to  Palmer  v.  Warren  St.  Ry.  Co.  (Penn.),  10  R. 
K.  R.  597,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  597,  where  all  the  preceding 
authorities  in  this  series  are  collected  or  referred  to. 
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this:  ''that  the  enter  rail  of  said  track,  ia  approaching  said 
curve,  rose  abruptly  to  the  height  of  four  aod  one-half  inches; 
that  said  track  was  out  of  line,  and  formed  a  reverse  curve  at 
the  inception  of  the  larger  curve;  that  the  joint  of  said  track 
viras  high  and  out  of  line  at  said  curve."  It  is  further  charged 
that  defendant  ran  said  train  at  such  a  dangerous  and  high 
rate  of  speed  that,  when  it  struck  this  defective  track,  it  gave 
a  sudden  and  violent  jerk  or  lurch,  throwing  plaintiff  off  bis 
seat,  out  of  the  open  door,  and  upon  the  right  of  way.  De- 
fendant denied  all  negligence  on  its  part,  and  pleaded  plain- 
tiff's contributory  negligence,  and  other  matters  not  necessary 
to  be  stated  at  this  time.  One  of  its  contentions  on  the  trial 
was  that  plaintiff's  injury  was  due  to  the  fact  that  he  sat 
n^sHsently  and  carelessly  in  his  seat,  and,  leaning  out  of  the 
open  door  to  spit,  lost  his  balance  and  fell  from  the  car. 

Both  parties  used  the  translation  of  the  shorthand  report- 
er's notes  of  the  testimony  taken  on  a  former  trial.  None  of 
the  witnesses  whose  testimony  was  thus  read  were  present 
in  the  courtroom,  but  it  is  claimed  that  as  no  showing  was 
made  of  their  absence  from  the  county,  or  other  fact  entitling 
the  parties  to  use  their  depositions,  their  testimony  as  given 
on  the  former  trial  should  not  have  been  received.  This 
point  we  have  just  decided  in  Lanza  v.  Le  Grand  Quarry 
Co.,  100  N.  W.  488,  disposed  of  at  the  present  term,  wherein 
it  is  held  that,  if  the  witness  js  not  present  in  the  courtroom 
at  the  time  his  testimony  is  offered,  a  translation  of  his  evi- 
dence given  on  a  former  trial  may,  under  our  present  statute, 
be  read  in  evidence.  Following  the  rule  announced  in  that 
case,  it  is  apparent  that  there  was  no  error  here  of  which 
defendant  may  complain. 

2.  Complaints  are  made  of  various  rulings  on  evidence,  to 
some  of  which  we  shall  now  refer. 

Testimony  was  received  tending  to  show  that  many  other 
persons  previous  to  the  accident  rode  upon  the  seat  on  which 
plaintiff  was  sitting  at  the  time  he  claims  he  was  thrown  out. 
This  testimony  was  clearly  admissible  for  the  purpose  of 
showing  that  the  plaintiff  was  upon  a  seat  provided  for  pas- 
sengers, or  used  by  them  with  the  knowledge  and  consent  of 
th?  servants  of  the  company  in  charge  of  the  car. 

The  cross-examination  of  some  of  defendant's  witnesses  is 
complained  of.  This  is  so  largely  a  matter  of  discretion  in 
the  trial  court  that  we  do  not  ordinarily  interfere.  There 
was  no  abuse  of  discretion  here. 

Further,  it  is  argued  that  the  court  erred  in  permitcing  the 
introduction  of  testimony  in  rebuttal  which  should  have  been 
introduced  by  plaintiff  in  making  out  his  case.  The  order  of 
the  introduction  of  testimony  is  also  a  matter  of  discretion, 
and  we  do  not  ordinarily  reverse  because  testimony  has  been 
offered  out  of  its  proper  order. 

We  shall  not  cite  authorities  upon  these  propositions,  as 
they  are  familiar  to  the  profession. 
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There  were  no  prejadicial  errors  io  rulings  on  evidence. 

3.  Of  the  instractions  given  by  the  trial  court,  the  one  most 
complained  of  reads  as  follows: 

''(19)  While  the  burden  of  proof  is  upon  the  plaintiff  to 
show  the  negligence  of  defendant,  yet,  if  you  find  from  the 
evidence  introduced  upon  the  trial  that  plaintiff  was  not  guilty 
of  contributory  negligence,  as  explained  in  these  instructions^ 
and  that  plaintiff  was  thrown  from  the  car  substantially 
as  claimed  by  him,  and  that  such  accident  would  not  have 
happened  under  ordinary  circumstances,  had  the  defendant, 
its  o£Bcers  and  employees,  exercised  the  utmost  care  and 
foresight,  as  explained  in  paragraph  7  hereof,  a  presumption 
of  negligence  against  the  defendant  is  raised,  and  the  burden 
is  then  cast  on  the  defendant  to  rebut  this  presumption. 
To  this  end,  the  defendant  must  prove  that,  as  to  the  matter 
which  the  circumstances  indicate  were  the  cause  of  said  acci- 
dent, its  oCBcers  and  employees  exercised  that  high  degree 
of  care  which  the  law  requires  of  them." 

Several  objections  are  made  to  this  instruction.  It  is  said 
that  it  is  uncertain  as  to  what  claims  are  referred  to — whether 
those  stated  in  the  petition  or  in  plaintiff's  evidence;  uncer- 
tain as  to  what  facts  and  circumstances  might  be  considered 
in  support  of  the  presumption — that  is,  whether  those  alleged 
as  negligence  or  otherwise;  and  that  the  jury  was  warranted 
therefrom  in  concluding  from  the  testimony  that,  if  the  plain- 
tiff fell  from  the  car  and  was  injured,  the  defendant  was 
presnmd  to  be  negligent. 

As  to  the  first  point,  there  is  no  mistaking  the  court's 
meaning.  Plaintiff's  claim  was  stated  in  his  petition.  His 
testimony  was  in  support  of  that  claim,  and  there  was  evi- 
dence which  tended  to  support  every  allegation  in  the  plead- 
ing. So  that,  whether  we  look  to  the  petition  or  to  the 
evidence,  his  claim  was  one  and  the  same.  The  jury  could 
not  have  been  misled,  even  if  in  doubt  as  to  which  claim  the 
court  referred  to. 

The  second  point  made  against  it — that  it  was  left  uncer- 
tain as  to  what  circumstances  the  jury  might  consider  in  sup- 
port of  the  presumption— is  equally  untenable.  Manifestly 
the  instruction  refers  to  the  claims  made  by  the  plaintiff, 
which,  as  we  have  said,  was  suCBciently  definite;  and  the 
word  ''circumstances,"  used  in  the  last  sentence  of  the  in- 
stmction,  clearly  has  reference  to  the  same  matter. 

In  other  instructions  the  jury  was  plainly  told  that,  in  order 
to  recover,  plaintiff  must  establish  the  negligence  charged, 
and  the  last  sentence  of  the  charge  refers  to  the  matters 
charged  which  the  circumstances  proved  indicated  were  the 
cause  of  the  accident.  That  instructions  should  be  construed 
together  is  a  rule  of  law  so  well  settled  that  it  is  useless  to 
cite  authorities  in  its  support. 

Lastly  it  is  argued  that  the  instruction  is  erroneous  for 
the  reason  that  the  jury  was  justified  in  presuming  negligence 
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from  the  fact  tbat  plaiatifl  received  injuries  while  a 
ger  on  defendant's  train.  If  this  were  the  proper  const 
of  the  charge,  there  would  be  no  doubt  of  its  in( 
ness.  But  such  is  not  the  true  interpretation  thereo 
tice  that  the  instruction  is  so  worded  as  that  the  ja 
not  justified  in  indulging  in  the  piesumption,  unless  [ 
provad  that  he  was  thrown  from  the  car  substant 
cUimed,  and  that  such  accident — thit  is,  being  throw 
the  car  as  claimed— would  not  have  happened,  unde 
nary  circumstances,  had  defendant  used  the  care  requ 
it.  The  words  "such  accident"  have  reference  to  son 
more  than  the  mere  fact  that  plainti0  was  injured, 
at  least  refer  back  to  his  being  thrown  Irom  the  car  t 
some  neglect  of  the  defendant.  So  construed,  the  inst 
is  correct.  Defendant's  contention  that  the  presu 
does  not  arise  from  the  mere  fact  of  injury  alone,  an 
not  in  any  case  arise  in  the  absence  of  proof  of  some 
in  the  instrumentalities  of  transportation,  is  only  p 
true.  Of  course,  mere  proof  of  injury,  without  she 
collision,  derailment,  or  other  cause  or  circumstanc 
nected  with  the  operation  or  equipment  of  the  road,  d 
make  out  a  prima  facie  case  of  negligence.  In  other 
from  the  mere  fact  that  plaintiff  was  found  alonif  the 
the  track  with  his  leg  broken,  no  presumption  ol  neg 
arises.  The  presumption  arises,  if  at  all,  from  the  c 
the  injury,  which  was  the  accident  referred  to  by  the  c 
this  case,  and  from  the  circumstance^  attending  it. 
these  are  so  unusual  and  of  such  a  nature  that  the  a 
could  not  well  have  happened  without  the  defendant 
negligent,  or  when  it  is  caused  by  something  connecti 
the  equipment  or  operation  of  the  train,  a  presump 
negligence  arises  en  the  part  of  the  company;  and  p 
upon  proof  of  his  freedom  from  contributory  negligi 
entitled  to  the  verdict,,  unhss  the  defendant  shows  t 
negligence  in  the  respects  charged  did  not  cause  the 
See  Barnowski  v.  Helsan,  15  L  R.  A.  .13.  and  note; 
v.  Beigle,  62  Am.  Dec.  666,  and  note;  Phila.  Co.  v. 
son.  39  Am.  St.  Rep.  483:  Louisville  Co.  v.  Hendric 
Ind.  462.  28  N.  E.  58;  Pershing  v.  R,  R.  Co.,  71  lov 
32  N.  W,  488. 

Defendant,  while,  in  eSect,  conceding  these  rules, 
are  nothing  more  than  amplifications  of  the  maxim  i 
loquitur,  contends  that  they  do  not  apply  where  the  \ 
is  injured  or  thrown  from  a  car  by  a  sudden  jerk  or 
There  are  some  cases  which  tend  to  support  this  cont 
Stewart  v.  B.  &  P.  R.  R.  (Mass.)  16  N.  E.  498;  Heis 
Lehigh  Valley  Co.  (Pa.)  2S  Atl.  104;  Wilder  v.  R.  R. 
41  N.  Y.  Supp.  934-  Properly  analyzed,  not  all  of  the: 
hold  to  the  rule  contended  for  by  appelant.  Some  t 
do,  but  in  this  they  are  out  of  harmony  with  the 
of  authority.     See    Fetter  on    Carriers    of  Passengq 
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and  cases  cited;  New  Jersey  Co.  v.  Pollard,  22  Wall.  341,  22 
L-  Ed.  877;  Lavis  v.  Co.,  54  111.  App.  636;  Murphy  v.  R.  R. 
Co.,  36 Hun,  199;  Baltimore  Co.  v.  Swann  (Md.)  32  Atl.  175, 
31  L.  R.  A.  313;  Burrv.  Pennsylvania  Co.  (N.  J.  Sup.)  44  Atl. 
S45;  Consolidated  Co.  v.  Thalbeimer  (N.  J.  Err.  &  App.)  37 
At!.  132;  Dougherty  v.  R.  R.  Co.,  81  Mo.  325,  51  Am.  Rep. 
239;  Sprague  v.  R.  R.  Co.,  34  C.  C.  A.  207,  92  Fed.  59; 
Birmingham  Co.  v.  Hale,  90  Ala.  8,  8  South.  142,  24  Am. 
St.  Rep.  748.  Most  of  the  cases  seem  to  hold  that  unless  the 
jerk,  jar,  or  lurch  of  the  car  is  extraordinary  or  unusual  in 
cfaaiacter,  no  presumption  of  negligence  arises.  We  think 
the  true  rule  was  given  by  the  trial  court,  to  wit,  that  where 
the  evidence  shows  that  a  passenger  is  thrown,  by  the  sud- 
den lurch  of  a  car,  out  of  his  seat  and  onto  the  ground,  and 
such  accident  would  not  have  happened  under  ordinary  cir- 
cumstances, bad  defendant's  servants  used  the  requisite  de- 
gree of  care,  and  the  passenger  shows  that  he  was  not  guilty 
of  contributory  negligence,  then  a  presumption  of  negligence 
on  the  part  of  the  carrier  arises,  which  must  be  met  by  it. 
This,  of  course,  saves  to  a  defendant  the  right  to  insist  that 
the  lurch  or  jerk  was  no  more  than  would  have  happened, 
had  it  been  in  the  exercise  of  due  care.  The  instruction 
does  not  announce  the  doctrine  that  the  presumption  arises 
from  the  mere  fact  that  plaintiff  fell  from  the  train;  nor  does 
it  hold  that  it  would  arise  from  the  proof  of  any  lurch  or  jerk 
or  jar  of  the  car,  as  contended  by  appellant.  According  to  the 
charge,  it  would  only  arise  when  plaintifi  proved  that  he  was 
thrown  from  the  car  by  a  sudden  lurch,  and  it  further  ap- 
peared that  such  accident  would  not  ordinarily  have  hap- 
pened, had  defendant's  employees  been  in  the  exercise  of 
the  care  required  of  them.  Thus  construed,  the  instruction 
was  not  erroneous. 

The  instruction  as  to  the  measure  of  care  required  by  the 
defendant  reads  in  this  wise:  ''It  is  admitted  by  the  defend- 
ant that  it  is  a  common  carrier  employed  in  transporting 
passengers.  It  is  the  duty  of  defendant  not  to  expose  its 
passengers  to  any  danger  which  human  care  and  foresight 
could  reasonably  anticipate  and  provide  against,  and  to  ex- 
ercise the  highest  degree  of  care  and  diligence  reasonably 
consistent  with  the  practical  operation  of  its  railroad  and 
the  conducting  of  its  business.  And  if,  from  the  evidence 
introduced  upon  the  trial,  you  believe  that  the  plaintiff,  while 
a  passenger  on  the  car  of  defendant,  received  an  injury,  re- 
sulting from  the  carelessness  or  negligence  of  the  defendant 
or  its  employees  in  providing  a  seat  without  any  guards,  sub- 
stantially as  alleged,  or  in  running,  managing,  and  operating 
said  car,  or  in  constructing  and  maintaining  its  track  at  the 
place  alleged,  you  should  find  for  the  plaintiff,  provided  you 
further  believe  from  the  evidence  that  plaintiff's  own  negli- 
gence did  not  contribute  to  such  injury."  This  instruction 
must  be  read  in  connection  with  No.  19,  which  we  have  just 
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been  considering.  Defendant  contends  that  it  is  al 
neous  because  it  asatimes  tbat  defendant  was  neglii 
not  providing  a  guard  for  the  seat.  This  is  an  evide 
conception  of  the  instruction.  The  jury  was  left 
whether  or  not  defendant  was  negligent  in  providiOK 
without  a  guard. 

An  instruction  with  reference  to  the  effect  to  be  give 
claimed  admissions  made  by  the  plaintiff  is  complai 
It  is  the  usual  stereotyped  instruction  relating  to  this  i 
and  need  not  be  repeated.  Suffice  it  to  say,  there  s 
error  therein. 

The  instruction  with  reference  to  rate  of  speed  is  als 
leoged.  It  reads  as  follows:  "A  high  rate  of  speed  of 
way  train  will  not  of  itself  establish  or  prove  negligenci 
railway  company.  Railway  companies  may  run  their 
such  speed  as,  under  all  the  circumstances,  shall  cc 
with  the  rule  of  law  which  requires  them  to  exercise  i 
most  care  and  foresight  for  the  safety  of  their  passeDg 
explained  in  paragraph  7  hereof.  And  whether  a  give 
of  speed  comports  with  the  rule  depends  on  the  ci 
stances,  such  as  the  condition  and  curvature  ol  the  trac 
danger,  if  any.  to  passengers  occupying  any  and  all 
where  passengers  are  accustomed  and  permitted  to  ri 
being  thrown  from  the  car  by  the  movement  thereof,  a 
the  facts  and  circumstances  surrounding  the  particulai 
and  place  in  question,  as  you  find  same  to  be  shown  b 
evidence  introduced  upon  the  trial."  Defendant  askei 
which  it  claims  should  have  been  given,  and  it  also  i 
that  the  one  given  was  erroneous.  There  is  little,  if 
difference  in  the  two,  and,  in  so  far  as  they  diSer,  thi 
given  by  the  trial  court  is  approved.  It  announces  th' 
as  we  understand  it. 

Contention  is  made  that  the  instructions,  as  given, 
the  defendant  practically  an  insurrer  of  plaintiff's  s 
We  do  not  think  they  will  bear  this  construction.  Tru 
court  did  refer  to  the  fact  that  it  was  defendant's  duty 
the  high  degree  of  care  already  referred  to,  so  as  to 
plaintiB  safely  to  his  destination — in  other  words,  to  tt 
that  he  might  be  safely  carried.     There   was  no   error 

Of  the  instructions  asked  by  the  defendant  and 
were  refu'sed,  there  is  but  one  which  need  be  specially 
sideted.  as  such  of  the  others  which  announced  correct 
of  law  were  substantially  given  by  the  court  in  its  cl 
This  one  leads:  "If  plaintiff  was  sitting  in  an  appa 
dangerous  position,  next  to  an  open  space,  without  an 
rier  to  protect  him  from  falling  or  being  thrown  froi 
car,  and,  while  so  sitting,  carelessly  leaned  outward  tc 
and,  by  reason  of  such  leaning  outward,  fell  from  th 
then  such  leaning  was  negligence  on  his  part,  and  w: 
proximate  cinse  of  his  injury,  and  defendant's  agent: 
servants  who  were  operating  the  car  were  not 
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obligations  to  anticipate  any  such  action  on  the  part  of  plain- 
tiff, or  to  ward  or  guard  him  against  snch  act,  or  against  the 
consequences  that  might  result  therefrom;  and,  under  such 
circumstances,  plaintifi  would  not  be  entitled  to  recover  any 
sum  whatever  in  this  action,  and  your  verdict  should   be  for 
the  diefendant.'*    There  is  some  evidence  that  plaintiff  said 
shortly  after  the  accident  that  he  was  leaning  out  of  the  car 
to  spit  when  the  train  struck  the  curve   in  the  track.     The 
trial  court  did  not  cover  this  identical   proposition   in  any 
paragraph  of  its  charge.     It  did  instruct,  however,  that  plain- 
tiff must  show  that  be  did  not  by  bis  own  negligence  contrib- 
ute   to  the    accident,  and  that  his  injury  was  due  to  the 
negligence  of  the  defendant  company.     It  also  gave  the  fol- 
la^ng  instruction:  "(8)  If  you  believe  Irom  the  evidence 
that  the  injury  to  the  plaintiff  in  this  suit  happened   to 
him  by  mere  accident,  and  without  any   fault  on  the   part  of 
defendant  or  its  employees,  then  the  plaintiff  cannot  recover 
in  this  action.     The  defendant  is  not  an  insurer  of  the  safety 
of  its  passengers,  and  it  is  only  liable  when   injuries  are  in- 
carred  without  fault  on  the  part  of  the  person  injured,   and 
because  of  negligence  on  the  part  of  the  defendant."    This, 
it  seems  to  us,   sufficiently  covered   the  point,  although   not 
as  specifically,  perhaps,   as  in  the  instruction  asked  by  the 
defendant.     While  the  trial  court  might  very  well  have  given 
the  one  asked,  or  something  like  it,  yet  we  think  the  matter 
was  so  fully  covered  in  the  charge  as  given  that  no  prejudice 
resulted. 

There  is  a  conflict  in  the  testimony  as  to  how  the  accident 
occurred,  and  we  cannot  say  that  the  verdict  is  without  sup- 
port. 

We  have  now  discussed  every  debatable  proposition  in 
the  case,  and,  finding  no  prejudicial  error,  the  judgment  is 
affirmed. 

BOSTON  &  M.  R.  R.  v.  SARGENT. 

(Supreme  Court  of  New  Hampshire,  Merrimack,  March  1,  1904.) 

[57  Atl.   Rep.   688.] 

Property  Near  Railroad  Destroyed  by  Fire — Negligence  of  Shipper 
in  Control  of  Car — Effect  of  Concurring  Negligence  of  Carrier  — 
In  an  action  against  a  railroad  and  a  shipper  for  destruction  of  a 
storehouse  near  the  railroad's  tracks  by  fire  communicated  from  a 
stove  in  the  car  on  which  the  shipper's  goods  were  stored,  the  car 
being  in  the  shipper's  control,  it  was  no  defense  for  the  shipper  to 
show  that  actual  negligence  on  the  part  of  the  railroad  concurred 
with  his  negligence  in  the  maintenance  of  the  fire. 

Same — Same — Liability  of  Carrier. — Nor  was  it  any  defense  for  the 
railroad  to  show  that  the  shipper's  negligence  was  the  sole  cause 
of  the  loss,  as  it,  as  a  matter  of  law,  was  jointly  liable  with  the  shipper 
for  the  latter's  negligence. 

Joint  Defendants — Conclusiveness  of  Judgement.— -Joint  defendants, 
as  between  themselves,  are  concluded,  by  the  judgment  against 
them,  as  to  all  issues  which  they  did  or  could  have  litigated  in  de- 
fense to  the  action  in  which  the  judgment  was  obtained. 
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in  (-  .      „  „  _..._. 

siveness  of  Judgment — Action  against   Shipper  by   Carrier.— 

acti'jn  agarnsi  a  railroad  and  a  sliii'per  for  dcsuuclion  of  a  stor 
near  the  railroad's  irack  by  fire  communicated  from  a  stove 
car  on  which  the  shipper's  goods  were  stored,  the  car  being 
shipper's  control,  the  judgment  rendered  against  both  was  t 
sive,  in  a  subsequent  action  by  the  railroad  against  the  ship 
recover  the  amount  of  the  judgment  which  had  been  paid  I 
former,  on  the  Issue  of  the  shipper's  negligence  and  liabilii 
freedom  from  fault  of  the  owner  of  the  storehouse,  and  tb 
railroad's  negligence  was  not  the  sole  cause  of  the  loss;  and  tJ: 
<lcfense  open  to  the  shipper  was  that  the  railroad  was  g:uiliy  ( 
current  negligence  which  contributed  to  the  loss. 
Same— Conclusiveness  of  Judgment— Action  against  ShipE 
—Liability  of  Shipper. — But  the  shipper's  liability  to  if 
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establish  the 


.if  I 


5  by  the  fire  \ 
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..   although   certain 
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>   establish   the   liability   for   the   destruction 
IS  to  the  destruction  of  the  cars,  the  judgcr 
t  conclusive,  nor  even  evidence,  on  th 


were   necessary   I 
cars,  and  hence,  as  I 
the  former  action  wa 
o(  liability  therefor. 

Heating  Freight  Cars — Assumption  of  Duty  by  Shipper. — 
a  shipper  assumes  control  of  the  interior  of  a  car  under  a  si 
contract,  and  undertakes  to  equip  and  heat  it,  he  impliedly  agi 
perform  the  duly  assumed  with  reasonable  care — that  i=,  to 
suitable  stove,  and  manage  it  properly,  and  set  it  up  so  as  tc 
stand  the  ordinary  movements  incident  to  transportation  by  a 
train — and  the  railroad  may  rely  on  his  performance  of  that  du 

Same— Same— Fires— Liability  of  Railroad  to  Third  Part 
show  such  negligence  on  the  part  of  a  railroad  as  to  prevent  it 
ering  from  a  shipper  the  amount  ol  a  judgment  recovered  i 
both,  and  paid  by  it.  for  the  destruction  of  a  third  person's  pt 
by  fire  occasioned  by  the  negligence  of  the  shipper  in  the  manaf 
of  a  siove  in  a  car,  it  must  he  shown  thai  il  violated  some  dutj 
to  the  shipper. 

Same — Same— Duties  of  Carrier.* — Failure  of  a  railroad  to  i 
gate  the  condition  of  the  interior  of  a  car,  and  the  managein 
a  stove  therein,  was  not  negligence  with  respect  to  a  shippe 
by  the  contract  of  shipment,  himself  assumed  Ihe  duty  of  I 
after  the  car. 

Same— Same— Satne.— The  act  of  a  railroad  in  placing  a  ■ 
which  was  a  stove  in  care  of  the  shipper,  near  property  liable 
consumed  by  lire,  was  not  negligence  in  respect  to  the  shipper, 
the  railroad  knew,  or  should  have  known,  that  the  shipper  was 
gently  maintaining  a  fire  in  the  stove. 

Direction  of  Verdict.— Where  the  evidence  is  insufficient  to  s 
a  verdict  for  defendant,  the  trial  court  should  direct  a  verd 
plain  lilT, 

Heating  Freight  Cars — Assumption  of  Duty  by  Shipper— 
gence — Action  by  Railroad  ^Burden  of  Proot.^ln  an  action 
railroad  against  a  shipper  for  the  lalter's  negligent  mainiena 
a  stove  in  a  car.  which  resulted  in  the  destruction  of  prope 
iire.  Ihe  hurdeu  on  all  the  issues  was  on  the  railroad,  althoii 
shipper  had  exclusive  control  of  the  interior  of  the  car. 

Transferred  from  Superior  Court. 

Case   for  Deglieence    by  the   Boston   &    Maire   Ra 

•See  generally,  monograph  appended  to  Central  o£  Georgia  I 
V.  James  (Ga,),  9  R,  R.  R.  1,  32  Am,  &  F.ng.  R.  Gas.,  N, 
Chicago,  B.  &  Q.  R,  Co.  v.  Troyer  (Neb.>,  9  R.  R.  R.  797,  3 
&  Eng.  R.  Cas.,  N.  S.,  797;  Lewis  v.  Pennsylvar 
B  R.  R.  R.  731,  3B  Am,  &  Eng.  R,  Cas..  N.  S.,  731. 
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against  George  £.  Sargent.  There  was  verdict  for  defend- 
ant. Transferred  from  the  superior  court.  Verdict  set 
aside. 

The  declaration  contains  two  counts.  The  first  is  to  re- 
cover the  amount  paid  by  the  plaintiffs  in  satisfaction  of  a 
jndgment  which  the  RoHes  obtained  against  them  and  the 
defendant,  jointly,  for  damages  occasioned  the  Rolfes*  store- 
house by  fire  communicated  to  it  from  a  potato  car  in  the 
plaintiffs'  railroad  yard  at  Penacook.  The  second  is  to  re- 
cover damages  which  the  plaintiffs  sustained  by  reason  of 
the  destruction  of  the  potato  car  and  the  partial  burning  of 
another  car  in  the  same  fire. 

The  defendant's  agent,  Griffin,  procured  the  potato  car  of 
the  Central  Vermont  Railroad,  to  ship  potatoes  from  La\^- 
rence,  N.  Y.,  to  the  defendant  at  Penacook.  While  the  po- 
tato car  was  in  the  railroad  yard  at  Peoacook,  a  fire  which 
originated  in  that  car  consumed  it,  together  with  the  Rolfes' 
storehouse  and  part  of  another  car.  The  cars  were  the  prop- 
erty of  the  Central  Vermont  Railroad,  but  it  appeared  that 
according  to  the  rules  of  the  Master  Car  Builders'  Associa- 
tion, of  which  both  roads  were  members,  the  plaintiffs  were 
required  to  repair  the  damaged  car  and  pay  the  value  of  the 
one  destroyed  to  the  owners,  which  they  did ;  and  that  the 
shipping  contract  under  which  the  potato  car  was  obtained 
was  made  in  behalf  of  the  plaintiffs,  who  were  connecting 
carriers,  as  well  as  the  Central  Vermont  Railroad.  By  the 
terms  of  the  contract,  the  defendant  was  to  prepare  the  in- 
terior of  the  potato  car  for  the  purposes  for  which  it  was  to 
be  used,  load  and  unload  it,  and  care  for  its  contents  during 
transportation;  and  it  appears  that  he  in  fact  assumed  the 
entire  work  of  fitting  up  the  car,  put  in  a  stove,  and  tock 
charge  of  the  fire.  The  plaintiffs  and  their  employees  paid 
no  attention  to  these  matters;  they  simply  transported  the 
car.  In  the  afternoon  before  the  fire,  when  the  car  had  been 
in  the  Penacook  yard  some  thiee  days  for  the  purpose  of 
unloading,  the  crew  of  the  local  freight,  while  shifting  cars 
about  the  yard  in  the  usual  course  of  business,  in  order  to 
take  out  a  car  north  of  the  potato  car,  moved  the  latter  from 
where  it  was  standing,  and  where  a  fire  would  not  have  been 
communicated  from  it  to  the  Rolfes'  storehouse,  to  a  place 
near  the  storehouse,  by  means  of  a  flying  switch — a  custom- 
ary way  of  shifting  freight  cars.  While  the  car  was  thus 
located,  the  defendant's  servant,  Griffin,  rebuilt  the  fire  and 
completed  the  unloading  of  the  car;  and,  after  it  had  stood 
there  for  about  two  hours,  locked  it  up  and  went  away,  leav- 
ing a  fire^  burning  in  the  stove.  About  3  o'clock  the  next 
morning  it  was  discovered  that  the  cars  and  storehouse  were 
on  fire.  The  employees  of  the  railroad  knew  nothing  of  the 
condition  and  management  of  the  stove,  or  of  facts  putting 
them  on  inquiry  that  a  defective  stove  or  unsafe  fire  was 
being  maintained  in  the  car.    They  had  worked  about  the 
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yard, 'passed  by  the  car  while  it  was  being  unloadec 
knew  that  it  contaiaed  a  stove  with  a  tire  in  it;  but  the; 
no  investigation  to  see  how  it  was  being  managed,  all 
they  ci^uld  have  done  so  prior  to  the  time  when  the  u 
ing  was  completed  and  the  car  locked  up  for  the  night. 
In  ad'jition  to  this  evidence,  which  was  uodisputi 
plaintiffs  introduced  the  judgment,  the  declaration,  ar 
tions  of  the  evidence  and  of  the  judge's  chaigA  in  the  I 
suit,  showing  what  issues  were  tttere  raised  and  passed 
also  record  evidence  of  the  amount  paid  by  the  plaint 
satisfy  the  R^lfes'  e:[ecution.  and  their  expenditures 
count  of  the  burned  cars.  Upon  this  evidence,  and  sub 
the  plaintifis'  exception  to  a  denial  of  their  motion  to 
a  verdict  in  their  favor,  the  case  was  submitted  to  th 
The  court  charges  that  the  question  of  the  defeti 
negligence  in  reference  to  the  destruction  of  the  pots 
and  the  storehouse  was  conclusively  determined  by  the 
ment  in  the  Rolfes'  suit;  that,  as  to  these  propeitie 
only  question  for  ihe  jury  to  consider  was  whether  the 
tiffs  exercised  ordinary  care  in  managing  the  potato  ca; 
that  if  they  were  negligent  in  so  doing,  and  their  negl 
contributed  in  any  way  to  produce  the  loss,  they  cool 
recover.  As  to  the  second  car,  the  jury  were  tnstracte 
they  should  consider,  in  addition  to  the  question  of  the 
tiffs'  exercise  of  care,  the  further  question  whether  the 
age  to  that  car  was  due  in  whole  or  in  part  to  the  negl 
of  the  defendant;  that,  as  to  that  car,  the  question 
defendant's  negligence  was  not  determined  by  the  I 
judgment;  and  that,  upon  all  the  issues  submitted,  tt 
den  of  proof  was  upon  the  plain tifls.  Theplaintifisreq 
certain  instructions,  which  were  denied,  subject  to  exce 
and  also  specifically  excepted  (o  portions  of  the  charge 
were  in  conflict  with  their  requests.  The  substance 
requested  instructions  is  stated  in  the  opinion.  _ 

Streeter  &  Hollis,  for  plaintifls.  ■ 

Martin  &  Howe  and  Sargent,  Niles  &  Morrill,  for  3 
ant. 

BINGHAM.  J.  I.  The  matters  in  issne  in  the  Rolfe 
(Rolfe  V.  Railroad,  6g  N.  H.  476,  4S  Atl.  251)  were  { 
liability  of  Sargent  for  the  loss  occasioned  the  Rolfes, 
destruction  of  their  storehouse,  through  his  operatioi 
portion  of  the  railroad,  and  (2)  the  Rolfes"  freedom 
fault  contributing  to  that  loss.  In  df'fense  of  the  a 
Sargent  could  have  shown  (r)  that  the  Rolfes  were  gu 
contributory  negiigence.  or  (2)  that  he  himself  was  frei 
fault,  or  (3)  that  the  railroad  was  guilty  of  actual  negli 
which  was  the  sole  cause  of  the  loss.  It  would  not  havi 
a  defense  for  him  to  have  shown  that  actual  negligen 
the  part  of  the  railroad  concurred  with  hts  negligend 
the  question  was  not  in  fact  litigated;  and,  inasmuch  , 
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^oty  which  Sargent  assumed  of  heating  the  potato  car  ''was 
a.  if>ajt  of  the  actual  operation  of  the  road/'   and  could  ''not 
be     separated  from  it,  so  far  as  the  rights  of  third  persons 
*       *    *    [were]  concerned,  by  any  contract  between  the  rail- 
road and  the  shipper"  (Rolfe  v.  Railroad,  69  N.  H.  477,   45 
At\.  251),  it  would  not  have  been  a  defense  for  the  railroad 
to  have  shown  that  Sargent's  negligence  was  the  sole  cause 
of  the  loss,  for  they,  as  a  matter  of  law,  were  jointly  liable 
^^Kfith  him  for  his  negligence,  though  themselves  guilty  of  no 
actual  negligence.     Upon  all  the  issues  which  were   in  fact 
litigated,   and  which  Sargent  and  the^  railroad  could   have 
litigated  in  defense  of  the  action,  but  did   not,  they   are  con- 
cluded by  the  judgment.     McDonald  v.  Railway,   71    N.  H. 
448,  4S7»  52  Atl.  982,  59  L.  R.  A.  448,   93  Am.    St.  Rep.  550; 
Idetcalf  V.  Gilmore,  63   N.  H.  174,   189.     Hence,  as  respects 
the  destruction  of  the  storehouse,  the  only  question   which 
was  open  for  the  parties  to  litigate,  when  this  case  was  sent 
back  for  trial  in  the  superior  court,  was  whether  the  plain- 
tiffs were  in  fact  guilty  of  negligence  concurring  with  that  of 
Sargent  to  produce  the  loss. 

2.  The  Rolfes'  suit  and  the  first  count  in  this  action  relate 
to  the  same  subject-matter — the  loss  occasioned  the  Rolfes 
by  the  destruction  of  the  storehouse.  The  only  difierence 
between  that  suit  and  the  first  court  is  that  the  latter  pre- 
sents the  additional  issue  of  the  ultimate  liability  for  that 
loss,  as  between  the  parties  to  this  suit.  After  the  action 
was  sent  back  to  the  superior  court,  the  declaration  was 
amended  by  filing  an  additional  count.  The  subject-matter 
of  this  count  is  entirely  different  from  that  of  the  other;  it  is 
the  loss  occasioned  the  railroad  by  the  destruction  of  the  two 
cars — property  in  .which  they  had  a  special  interest  as 
bailees.  Woodman  v.  Nottingham,  49  N.  H.  387,  393. 
The  issues  here  presented  are  (i)  the  liability  of  Sargent  for 
the  loss  occasioned  the  plaintiffs  by  the  destruction  of  the 
cars,  and  (2)  the  plaintiffs'  freedom  from  fault  contributing 
thereto.  These  issues  were  not  passed  upon  in  the  prior  ac- 
tion. While  certain  evidentiary  facts  bearing  upon  these 
issues  may  be  the  same  as  those  contested  in  the  prior  action 
they  were  not  themselves  in  issue  (although  controverted,) 
within  the  meaning  of  the  rule  as  applied  in  King  v.  Cfaas., 
IS  N.  H.  9,  41  Am.  Dec.  675,  and  the  numerous  cases  in  this 
state  in  which  the  doctrine  there  announced  has  been  ap- 
proved and  followed.  Hearn  v.  Railroad,  67  N.  H.  320,  29 
Atl.  970;  Metcalf  v.  Gilmore,  63  N.  H.  174;  Littleton  v. 
Richardson,  34  N.  H.  179,  66  Am.  Dec.  759.  See,  also,  Ray  & 
Walker's  Citations,  420.  Sargent's  equipment  of  the  interior 
of  the  potato  car,  his  management  of  the  stove,  and  the  com- 
munication of  the  fire  from  the  stove  to  that  car,  and  thence 
to  the  storehouse,  were  not  issues  upon  which  the  Rolfes 
proceeded,  but  were  evidently  facts  tending  to  establish  the 
liability  of  the  defendant  for  the  loss  which  the  Rolfes  sus« 
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taioed,  and  fall  within  the  rule  that  "facts  oSered  in  e\ 
to  establish  the  matter  which  is  iu  issue  are  not  tber 
ID  issue  withm  the  meaoiag  of  the  rule,  although  the 
ba  controverted  on  the  trial."  King  v.  Chase,  supra, 
stand  the  same  as  the  mortgage  m  ihe  above  case,  an 
not  issues  upon  which  the  action  proceeded.  It  fi 
therefore,  that  the  parties  were  not  concluded  by  tfae 
ment  in  the  Rolies'  suit  upon  either  of  the  above  issot 
that  the  jury  should  have  been  instructed  that  the  jud 
was  not  even  evidence  to  be  considered  upon  the  .qt 
of  Sargent's  liability  for  the  loss  of  the  cars. 

3.  The  plaintifis'  motion  for  a  verdict  as  respec 
storehouse  presents  the  question  whether  there  was  c 
tent  evidence  from  which  the  jury  might  properly  fine 
the  plaintifis  were  guilty  of  actual  negligence  which  cc 
nted  to  its  destruction.  Paphro  D,  Pike  Co.  v.  Bal 
N.  H.  453,  458,  45  Atl.  623,  Counsel  for  the  defendao 
tended  that  the  plaintiffs  were  actually  oegligeot  in  si 
tbe  potato  car  in  the  yard,  and  placing  it  near  the  storel 
without  fint  ascertaining  that  the  defendant  had  negli| 
equipped  it  with  a  defective  stove  and  was  negligently 
aging  the  fire;  and  that,  although  tbe  plaintifis  did  not 
of  hia  negligent  conduct,  they  might  have  learned  of 
the  exercise  of  ordinary  care.  If,  as  respects  the  Koi 
might  be  found  from  the  evidence  that  the  plaintifis 
negligent  in  not  examining  the  interior  of  the  car  and 
taining  that  the  defendant  was  not  performing  his  dut) 
it  could  n^Jt  he  so  found  as  respects  the  defendant,  for 
the  defendant  assumed  the  control  of  the  interior  of  tl 
under  the  shipping  contract,  and  undertook  to  equii 
heat  it,  he  impliedly  agreed  with  tbe  plaintiffs  that  he  ' 
perform  this  duty  with  reasonable  care  (Boston  &  1 
R.  R.  V.  Brackett,  71  N.  H.  493,  498,  53  Atl.  304),  ' 
means  that  he  would  use  a  suitable  stove,  manage  it 
proper  manner,  and  set  it  up  so  that  it  would  witbstam 
ordinary  movements  of  the  car  incident  to  its  transport 
in  a  freight  train.  And  tbe  plaintiSs  had  the  right  tc 
upon  his  agreement  and  to  understand  that  he  would  pe 
tbit  duty. 

Negligence  is  not  a  thing,  but  a  relation.  "The  word 
ligence'  implies  a  duty  to  use  due  diligence,  and  such  t 
may  be  owed  to  one  person  and  not  to  another."  Moi 
V.  Merryweather  [1895]  2  Q.  B.  Div.  640.  647.  "If 
be  no  duty,  the  question  of  negligence  is  not  reache 
nee'iiisnce  can  in  law  only  be  predicated  upon  a  failu 
use  tbe  degree  nf  carereqjired  of  one  by  law  in  thedisc 
of  a  duty  imposed  therebv. "  Dobbins  v.  Railway  (Tex. 
41  S.  W.  62,  63,  .18  L.  R.  A.  573.  66  Am.  St.  Rep.  Sjf 
order,  therefore,  to  establish  that  ihe  plaintiffs'  conduc 
negligent,  so  as  to  preven*  a  recovery  in  this  action,  it 
essential  that  it  should  be  made  to  appear  that  they   ' 
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some  duty  which  they  owed  to  the  defendant.  Bat  the  con- 
tract discloses  the  absence  of  a  duty  on  the  part  of  the  plain- 
tiffs to  this  defendant  to  investigate  his  management  of  the 
interior  of  the  car,  and,  consequently,  their  omission  to  do 
so  was  not  negligence,  and  does  not  preclude  them  from 
recovering  from  him  what  they  paid  the  Rolfes.  ''Vi/hen 
the  party  who  was  in  fault  as  to  the  person  injured  is  with- 
out fault  as  to  the  party  whose  actual  negligence  is  the  cause 
of  the  injury,  *  »  *  recovery  over  can  then  be  had.*' 
Boston  &  Maine  R.  R.  v.  Braclcett  supra.  ''In  such  a  case 
the  parties  are  not  in  pari  delicto  as  to  each  other,  though 
as  to  third  persons  either  may  be  held  liable.'*  Gray  v. 
Company,  114  Mass.  149,  154,  19  Am.  Rep.  324. 

A  different  situation  would  have  been  presented  if  the 
plaintiffs  had  known  of  the  defendant's  negligent  conduct,  or 
if  there  was  evidence  from  which  it  could  have  been  found 
that  they  owed  him  a  duty  to  know  of  it.  But  there  was  no 
evidence  that  the  plaintiffs  knew,  or  from  which  it  could 
have  been  found  that  they  owed  him  the  duty  of  ascertaining, 
that  he  was  negligently  heating  the  car,  or  that  they  knew 
or  ought  to  have  known  that  the  car  could  not  be  safely 
heated  if  equipped  with  a  suitable  stove  and  managed  with 
reasonable  prudence.  The  location  of  the  potato  car  near 
the  store  house  and  the  second  car  bad  nothing  to  do  with 
its  own  destruction;  and  in  the  absence  of  evidence  that  the 
plaintiffs  knew,  or  as  respects  the  defendant  ought  to  have 
known,  that  he  would  negligently  maintain  a  fire  in  the 
stove,  they  violated  no  duty  which  they  owed  to  him  in  leav- 
ing the  potato  car  near  these  properties.  The  evidence  as 
to  the  shifting  of  the  potato  car  was  that  the  method  used 
was  such  as  is  commonly  employed;  and,  this  being  so,  it 
was  the  duty  of  the  defendant  to  exercise  such  a  degree  of 
care  in  heating  the  car  as  would  permit  a  shift  of  this  kind 
to  be  safely  made.  Had  the  evidence  tended  to  show  that 
the  shift  was  made  in  an  unusual  manner,  and  with  knowl- 
edge that  the  car  contained  a  stove  with  a  fire  in  it,  then 
there  would  have  been  evidence  that  the  plaintiffs  violated 
a  duty  which  they  owed  to  the  defendant;  but  as  there  was 
none,  it  could  not  be  found  that  the  plaintiffs  were  negligent 
in  this  particular. 

Again,  the  defendant  is  estopped  by  the  judgment  in  the 
Rolfes'  suit  from  showing  that  he  exercised  due  care  in  heal- 
ing the  car,  and  that  the  plaintiffs  were  guilty  of  actual  neg- 
ligence which  was  the  sole  cause  of  the  storehouse,  for  that 
issue  was  found  against  them  in  that  suit.  The  question  here 
presented  seems  to  have  first  arisen  in  England  in  1895,  in 
the  case  of  Mowbray  v.  Merryweather,  i  0.  B.  Div.  857, 
which  was  in  the  same  year  taken  to  the  Court  of  Appeals 
(3  0.  B.  Div.  640).  The  plaintiffs  in  that  case  were  two 
stevedores,  and  the  defendant  was  the  owner  of  a  steamship. 
The  plaintiffs  undertook  to  discharge  a  cargo  of  deals  from 
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the  ship,  and  the  defendant  promised  to  provide  all  neci 
and  proper  appliances  reasonablj'  fit  for  the  purpose  i 
charging  the  cargo.  He  supplied  a  chain  so  defective 
it  broke  while  in  use,  and  a  workman  of  the  plaintiS: 
injured.  The  workman  sued  the  plaintifls,  basing  hts  : 
upon  the  defective  condition  of  the  chain — a  defective 
dition  which  he  alleged  might  have  been  discovered  b 
pldintiSs  by  the  exercise  of  reasonable  care.  The  pla 
paid  the  workman  ^'i2S.  and  biougbt  their  action  to  re 
that  sum  from  the  defendant.  It  was  admitted  tha 
sum  paid  was  reasonable,  and  that  the  defendant  bad  b 
his  implied  warranty  ihat  the  chain  should  be  reasona 
for  the  purpose  for  which  he  was  supplied;  and  the  pla 
admitted  that  they  might,  by  the  exercise  of  reasonablf 
have  discovered  the  defect  in  the  chain.  It  was  cont 
by  ths  defendant  that  the  damage  to  the  workman  was  c 
by  the  plaintiffs'  own  want  of  care,  and  could  not  b 
puted  to  the  defendant  as  the  natural  consequence  c 
breach  of  warranty.  On  the  other  hand,  the  plaintifis 
tend  that  they  had  a  right  to  rely  upon  the  defendant' 
ranty;  and  that  as  between  him  and  them  the  cause  of  i 
was  complete,  and  the  negligence  of  which  they  had 
guilty — the  failure  to  carefully  examine  and  test  the  c) 
was  really  due  to  the  reliance  they  placed  on  the  defen 
warranty.  It  was  held  in  the  lower  court  that  "the  \ 
of  warranty  upon  which  the  plaintifls  relied,  and,  as  1 
the  defendant  is  concerned,  had  the  right  to  rely,  re 
and  is  the  efficient  cause  of  the  subsequent  mischief, 
that  the  injury  was  "a  natural  consequence  of  the  bre 
warranty."  Upon  appeal,  the  decision  of  the  lower 
was  affirmed.  Lord  Esher,  M.  R.,  among  other  t 
said:  "The  plaintiffs  owed  no  duty  to  the  defendant 
amine  the  chain  before  allowing  it  to  be  used  by  their 
man.  The  only  duty  which  they  owed  in  that  respect 
the  workman."  Rigby.  L.  J.,  said:  "There  was  no 
of  due  diligence  as  between  the  plaintiffs  and  the  defei 
because  *  •  •  the  warranty  means  that,  as  betwee 
and  the  plaintiSs,  they  may  rely  on  the  warranty." 

In  Boston  Woven  Hose  Co.  v.  Kendall,  178  Mass.  a 
N.  E.  6s7.  51  L.  R.  A.  781.  86  Am.  St.  Rep.  478.  the  d 
ants  undertook  to  furnish  the  plaintiffs  with  a  boile 
would  withstand  a  pressure  of  100  pounds.  It  failed  to 
stand  a  less  pressure,  because  of  a  defect  which  the  pla 
could  have  discovered  by  investigation  in  the  exercise 
dinary  care,  and  caused  damage  to  the  plaintiffs'  ser 
Holmes,  C.  J.,  said:  "The  tact  that  the  reliance  [upo 
defendants'  undertaking]  was  not  justified  as  toward  th 
does  not  do  away  with  the  fact  that  the  defendants  inv 
with  notice  of  what  might  be  the  consequences  if  it  s 
be  misplaced,  and  there  is  no  policy  of  the  law  oppo! 
their  being  held  to  make  their  representations  good." 
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The  principle  involved  in  these  cases  is  not  different  from 
that  applied  where  an  agent,  acting  in  good  faith  and  in 
obedience  to  his  principaFs  orders,  does  an  act  which,  if  the 
principal  had  authority  to  authorize  it,  would  have  been 
lawfal;  but  not  possessing  authority,  the  agent  is  rendered 
liable  in  damages  for  a  tort.  In  these  cases  it  is  held  that 
'^there  is  an  implied  obligation  on  the  part  of  the  principal 
to  indemnify  an  innocent  agent  for  obeying  his  orders," 
and  that  be  can  recover  indemnity  from  his  principal. 
Gower  v.  Emery,  iS  Me.  79;  Lowell  v.  Railroad,  23  Pick, 
^.  33.  34»  34  Am.  Dec.  33;  Howe  v.  Railroad,  37  N.  Y.  297; 
Moore  v.  Appleton,  26  Ala.  637;  Vandiver  v.  Pollak,  107 
Ala.  547,  19  South.  180,  54  Am.  St.  Rep.  118;  Sto.  Ag.  §§ 
339.  340;  7  Am.  &  Eng.  Law,  365. 

Oar    conclusion  is  that,  as  the  plaintiffs  violated  no  duty 
which  they  owed  to  the  defendant  in  moving  and  placing  the 
car  where  they  did  without  examining,  to  see  how   he  was 
heating  the  car,  it  could  not  be  found  on   the  evidence  that 
they  were  not  in  the  exercise  of   ordinary  care,  and  the  ver- 
dict as  to  the  first  couct  must  be  set  aside.     In  the  previous 
trial  (Boston  &  Maine  R.   R.  v.  Sargent,  70  N.   H.   299,   47 
Atl.  605),  the  only  evidence  submitted  was  the  judgment  in 
the  Rolfes'  suit,  and  an  admission  of  tbe  defendant's  counsel 
tending  to  show  that  the   plaintiffs  were  in  the  exercise  of 
care;  and,  because  of  the  latter  piece  of  evidence,  tbe  ver- 
dict ordered  for  the  defendant  was  set  aside.     But,  in  the 
present  trial,  evidence  fully   disclosing  the  plaintiffs'  con- 
duct in  the  management  of  the  cars  was  presented;  and,  as 
we  faave  held  that  it  would  not  support  the  verdict  of  the 
jury  in  favor  of  the  defendant,  a  verdict  should  have  been 
directed  for  the  plaintiffs.     State  v.  Harrington,  69  N.    H. 
496.  45  Atl.  404. 

With  reference  to  the  second  count,  the  instructions  to  the 
jury  upon  the  question  of  the  plaintiffs'  exercise  of  care  were 
general — that  the  railroad  could  not  recover  if  its  negli- 
gence contributed  to  the  destruction  of  the  cars.  An  excep- 
tion was  taken  to  this  instruction,  and  a  charge  requested 
to  the  effect  that  the  railroad  could  not  be  found  to  be  neg- 
ligent for  not  investigating  the  interior  of  the  potato  car 
before  leaving  the  car  where  it  did,  unless  the  jury  should 
find  that  the  railroad  or  its  employees  knew  the  stove  or  the 
fire  in  it  was  unsafe,  or  that  there  was  something  in  the  ap- 
pearance of  the  car  which  indicated  that  an  unsafe  fire 
was  being  maintained  in  it.  This  instruction  should  have 
been  given  for  the  reasons  above  stated,  and  the  verdict  as 
to  this  count  is  also  set  aside. 

4.  The  burden  of  proof  upon  all  the  issues  raised  by  both 
counts  was  upon  the  plaintiffs.  The  fact  that  the  defend- 
ant had  the  exclusive  control  of  the  interior  of  the  potato 
car  did  not  alter  the  situation  in  this  respect.  Hart  v. 
Lockwood,  66  N.   H.  541,  542,   23  Atl   367.     In  view  of    the 
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conclusions  reached,  it  is  unnecessary  to  consiiier  othe 
tions  in  the  case.  . 

Verdict  set  aside   as  to  the    first   count,  and   judgmi 
the  plaintiffs;  new  tiial  granted  upon  the  second  conn 

PARSONS.  C.  j.,  and  WALKER.    ]  ,  did  not  sil 
others  concurred. 
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Carriers— Receiving  Goods— Regulation*.'— A  common  cai 


■  to  make  reasonable  rcgiilaiions  governing  i 
place  in  which  it  will  receive  such  articles  as  it  pre 
and  also  to  change  or  modify  such  regulations  on  ri 
to  the  public. 

Sun« — Shipment  of  Coal.— 
siding  as  the  place  at  which 
and   such  siding  was  not   an 
entitled   to   compel  the  carrier  t 
siding,  wher 


^onabl 


a  carrier 


r  has  designated  ; 

Id  receive  coal  for  transp 
ionable  place,  a  shipper 

u. ..,,...  ...^ -   -cceive  coal  from  him  at 

•  merchandise  other  than  coal  was  received,  me 
__  e'lhe  place  so  designated  was  not  so  accessible  to  such  si 
'  Same— Injunction— Public  Nuiaance.— Where  a  shipper  oE 
fused  to  deliver  coal  lo  the  carrier  at  a  siding  designated 
purpose,  and,  in  his  endeavor  to  compel  the  carrier  to  receiv. 
another  siding,  intended  for  shippers  of  other  merchandise. 
such  siding  with  teams  for  the  purpose  of  obstructing  tra 
took  possession  of  cars  intended  for  other  shippers  and  dum 
at  the  siding  and  station,  which  resulted  in  the  total  suspcnsi. 
freight  business  at  tho  station  lor  two  days,  and  he  ihreai 
continue  such  acts  indefinitely  until  the  earner  submitted  tc 
mands,  such   ads  am..unted  to  a  pubHc  nuisance,  and  just.fi 

Appeal  from  the  Circuit  Court  oi  the  United  States 
Northecn  District  of  Wast  Vireinia.  at  Parkersborg. 

W.  S.  Meredith,  (or  appellants. 

John  Bassel,  for  appellee. 

Before  SIMONTON.    Circuit    Judge,    and    MORR 
McDowell,  District  Judges. 

MORRIS,  District  Judge.  This  is  an  appeal  from  a 
of  the  Circuit  Court  far  the  Northern  District  of  We 
ginia.  dated  April  24,  1903,  perpetuating  an  injunct 
which  the  appellants  were  inhibited  from  attempting 
coal  against  the  consent  of  the  railroad  company  in  t 
of  Fairmont,  in  Marion  county.  W.  Va..  at  a  point 
as  "Walker's  Siding."  or  at  any  depot  of  the  ratlroai 
pany  except  the  depot  or  point  provided  by  the  i 
company  for  the  reception  and  shipment  of  coal  T 
was  filed  November  20.  1902.  by  the  appellee,  theBalti 
Ohio  Railroad  Company,  a  Maryland  corporation,  coi 
_"  ,  Harp  i.  Choctaw.  O.   &  G. 

.  R.  R.  823,  3E  Am.  &  Eng,  R.  Cas.,  N,  T 
The  preceding  authorities  in  this  series  are  collected  o 
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ant,  against  the  appellants,  citizens  of  West  Virginia,  defend- 
ants, alleging  that  the  railroad  company  maintained  at  Fair- 
mont, in     Marion  county,  W.    Va.,   a    station  at    which   it 
received,  stored,  and  delivered  goods  and  merchandise,  except 
coal,  and  also  had  there  certain  side  tracks,  known  as'' Walk- 
er's  Siding,"  where  it  placed  cars  to  receive  and  deliver  all 
kinds  of  ^oodsand  merchandise,  except  coal,  and  owned  and 
maintained  there  a  roadway  about  6o  feet  wide,  over  which 
shippers  and  receivers  of  goods,  except  coal,  were  allowed 
to   drive    teams  and   wagons  in  order  to  deliver  and  receive 
goods  to  and  from  the  cars  on  said  siding,  but  that  the  rail- 
road company  had  forbidden,  and  had  given  public  notice  that 
it   forbade,  any  one  to  receive  or  ship  coal  from   or  by   the 
cars   at  said  Walker's  Siding,   and  had  designated  another 
siding  in  said  city  of  Fairmont,  called  the  ''Belt  Line/'   as 
the  place  where  it  would  receive  and  ship  coal,  and  had   so 
repeatedly  notified  the  appellants.     The  bill   further  alleges 
that  the  appellants  were  not  owners  or  operators  of  coal 
mines,  and  not  regular  shippers  of  coal,   but  had  recently 
engaged  in  the  business  of  hauling  coal  in  wagons  to  Walk- 
er's  Siding,  in  order  to  put  it  on  the  cars  of  the  railroad 
company  for  shipment  to  various  points,  that  the  appellants 
had  been  repeatedly  warned  not  to  do  so,  but  they  had  forci- 
bly  persisted  in  hauling  large  quantities  of  coal  to  Walker's 
Siding,  and  depositing  the  same  in  large  quantities  on   said 
railroad,  and  in  forcibly  taking  possession  of,  and  putting  the 
coal  upon,  the  cars  placed  there  for  other  goods  and   mer- 
chandise, and  had  forcibly  obstructed  and  were  continuing 
to  obstruct  shippers  and  receivers  of  other  goods  from  using 
the  siding,  and  said  other  shippers  were  threatening  to  bring 
suits  for  damage  against  the  plaintiff  railroad  company;  that 
the  appellants  had  hauled  and   dumped   large  quantities  of 
coal  at  its  freight  station,  and  had  blockaded  and  stopped 
np  one  door  of  the  station,  and   had   blockaded  the  roadway 
by  congregating  and  keeping  standing  there  horses  and  wag- 
ons, which  they  refused  to  remove,  and  which  prevented  the 
railroad   company  from  either  receiving  or  delivering  other 
goods  from   its  said  freight  station   and  Walker's  Siding, 
to  the  irreparable  injury  and  damage  of  the  railroad  company; 
that  the  said  appellants  for  some  time  prior  had  been  loading 
and  shipping  their  coal  from  the  designated   point  on  the 
Belt  Line,  and  the  railroad  company  had  assigned  a  certain 
per  cent,  of  its  cars  for  the  use  of  the  said  appellants  for 
shipping  their  coal,  and  had  notified  the  appellants  that  they 
were  subject  to  their  use.     The  prayer  of  the  bill  was  for  an 
injunction  restraining  the  appellants  from   obstructing  the 
station,  siding,  roadway,  and  approaches  thereto  in  the  man- 
ner and  by  the  means  charged  in  the  bill  of  complaint. 

The  answers  of  the  appellants  denied  that  the  freight 
station  and  siding  were  maintained  by  the  railroad  company 
for  other  goods  and  merchandise,  except  coal,   and  averred 
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that  the  station,  and  especially  the  side  tracks  aod 
called  "Walker's  Siding,"  had  been  used  and  wei 
tained  by  the  railroad  company  for  the  purpose  of  t 
and  shipping  coal  in  car-load  lots,  and  denied  that  I 
Line  was  a  proper  place  to  be  designated  by  the 
for  the  shipment  of  coal  by  the  defendants,  becaus 
over  a  mile  farther  in  distance  from  defendants'  mi 
the  increased  cost  of  the  haul  made  the  shipment  of 
the  defendant  at  that  point  unprofitable.  The  all 
in  the  bill  of  complaint  that  the  appellants  had  defi 
fused  to  comply  with  notice  from  the  railroad  that  co 
not  be  received  for  shipment  at  Walker's  Siding  i 
really  controverted  by  the  answers;  and  the  dej 
fully  established  that  the  defendants  had  resisted  ll 
with  force,  and  that  great  disorder  had  occurred,  ant 
tolerable  contusion  and  disturbance  of  the  regular 
of  the  station  had  resulted  from  the  intentional  bloc 
obstructing  of  traffic  by  the  appellants  in  order  tc 
compliance  with  their  claims.  The  appellants'  | 
justification  was  that  they  had  before  the  notice  bee 
habit,  from  time  to  time,  of  shipping  small  quantitie 
at  Walker's  Siding.  The  reply  to  this  by  the  railro 
pany  was  that  on  account  of  the  scarcity  of  other  co: 
winter  of  1002.  and  the  rise  in  price,  the  quantity 
at  Walker's  Siding  became  so  great  that  it  inteife: 
other  merchandise,  and  the  railroad  company  was  co 
in  the  reasonable  regulation  of  its  business,  to  provide 
place  for  shipping  coal  from  Fairmont. 

Quite  recently  a  case  in  all  points  similar  to  the 
hand  was  heard  on  appeal  in  the  Eighth  Circuit  { 
Choctaw,  O.  &  G.  R.  R,  Co.,  125  Fed.  445);  and,  in 
ful  opinion  by  Circuit  Judge  Thayer,  it  was  held  tha 
road  company  had  the  right  to  make  reasonable  reg 
applicable  alike  to  all  shippers,  as  to  the  manner  i 
such  a  commodity  as  coal  would  be  received  for  Irs 
tion,  and  could  not  be  held  answerable  because  it 
to  receive  coal  hauled  by  wagons  to  the  side  tracks 
tion,  and  that  the  power  to  make  reasonable  regul 
to  the  manner  and  place  where  the  railroad  would 
coal  lor  shipment  implied  the  power  to  change  and 
such  regulations  from  time  to  time  upon  reasonabl 
to  the  public.  We  do  not  think  it  necessary  to  att 
add  anything  to  the  reasoning  and  citation  of  autho 
which  the  ruling  in  that  case  is  supported.  The  cat 
appellants  depends  entirely  upon  their  alleged  right 
pel  the  railroad  company  to  receive  the  appellants' 
Walker's  Siding  because  other  merchandise  was 
there.  This  right  cannot  be  sustained.  It  is  not  sh 
the  Belt  Line,  designated  by  the  railroad  compan] 
place  where,  on  account  of  the  large  temporary  inc 
the  shipment  of  coal,  it  would  receive  it,  wasacnnre 
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place  in  any  way.  It  was  a  more  distant  place  for  the  ap- 
pellants, but  it  may  have  been  nearer  to  others.  It  is  not 
shown  that,  nnderall  the  circumstances,  it  was  not  a  reasona- 
ble provision  for  the  transportation  of  coal  at  Fairmont. 

The  case  stated  in  the  bill  of  complaint,  and  established  by 
the  depositions,  was  a  most  proper  one  for  relief  by  in  junc- 
tion.    The  depositions  showed  that  the  persistent  efforts  of 
the  appellants  to  block  up  the  approaches  to  Walker's  Siding 
with  teams,  which  were  kept  there  for  the  purpose  of  obstruct- 
ing  traffic,  and   the  taking  possession   of  cars  intended   for 
shippers  of  other  merchandise,  and  the  dumping  of  coal   at 
the  siding  and  station,  had  resulted  during  two   days  in  sus- 
pending all  freight  business  at  the  station,  and  threatened  to 
continue  indefinitely    until   the    appellants   had  compelled 
submission  to  their  demands.     This  amounted   to  a  public 
nuisance,   with    immediate  danger  of   irreparable  mischief 
before  the  tardiness  of  the  law  could  suppress  it.     In   such 
cases  the' jurisdiction  of  courts  of  equity  to  give   more   ade- 
quate and  complete  relief  by  injunction  has  been   fully  sus- 
tained.    In  re  Debs,  158  U.  S.  564,  587,  S88,  596,  15  Sup.  Ct. 
900,  39  L.  Ed.  1092. 

^  We  are  of  opinion  that  the  decree  for  a  permanent  injunc- 
tion was,  in  substance,  right,  and  should  be  affirmed. 


LAUREL  COTTON  MILLS  v.  GULF  &  S.  I.  R.  Co. 

(Supreme  Court  of  Mississippi,  June  6,  1904.) 

[37   So.   Rep.   134.] 

Interstate  Commerce — Discrimination — Agreement  as  to  Rates."^ — 
By  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  §§  2,  3,  24  Stat.  379, 
380  [U.  S.  Comp.  St.  1901,  pp.  3155,  3156],  and  Code  1892,  §§  4287, 
4290,  prohibiting  discrimination  in  railroad  rates  by  the  giving  of 
unreasonable  preference  to  any  person  or  locality,  all  discrimina- 
tions are  not  forbidden,  but  only  discrimination  against  some  person, 
locality,  or  corporation,  made  for  the  advantage  of  the  carrier,  or 
by  receiving  greater  or  less  compensation  from  one  class  of  persons 

♦As  to  what  is,  and  is  not,  discrimination  in  rates  forbidden  by  the 
interstate  commerce  act,  see  foot-note  appended  to  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc.,  R.  Co.  (N.  Car.),  9  R.  R.  R. 
581,  32  Am,  &  Eng.  R.  Cas.,  N.  S.,  581,  where  all  the  authorities  in 
this  series  not  found  in  this  foot-note  on  the  subject  of  the  right  to 
discriminate  between  localities  where  the  conditions  are  dissimilar 
are  collected;  note  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  640  (interpretation 
of  act);  Detroit,  etc.,  R.  Co.  v.  Interstate  Commerce  Commission 
(C.  C.  A.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  701;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R.  Co.  (C.  C.  A.),  3  Am.  &  Eng. 
R.  Cas.,  N.  S.,  638  (what  constitutes  unjust  discrimination);  Texas 
&  Pac.  Ry.  Co.  v.  Interstate  Commerce  Commission  (U.  S.),  5  Am. 
&  Eng.  R.  Cas.,  N.  S.,  86  (interest  of  public  and  carriers  in  certain 
traffic  to  be  considered  by  commission);  Detroit,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission  (C.  C.  A),  5  Am.  &  Eng.  R.  Cas.,  N. 
S.,  702  (physical  disadvantage  of  carrier) ;  Interstate  Commerce  Com- 
mission V.  Alabama  Midland  R.  Co.  (C.  (T.  A.),  3  Am.  &  Eng.  R.  Cas., 
N.  S.,  638  (place  of  delivery  to  be  considered^. 
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for  similar  services;  and  hence  a  contr; 
rates  from  a  faclory  not  exceeding,  to  < 
i  from  two  other  places,  is  not,  on  its  U 


than  from  another 
railroad  lo  mainiai 
live  points,  the  rat 
for  discriniiiiation. 

Same— Same — Same— Milling  in  Transit. — Neither  is  a  "m 
tra'isii"  agreement,  by  which  the  railroad  contracts  to  credi 
frciehl  charges  on  manufactured  goods  any  freight  on  raw 
shipped  lo  Ihe  factory,  violative  of  these  sections. 

Same — Same — Same— Same. — Under  Interstate  Commerce  < 

4,   1887,  C.   104,  §  e.  34   Stat.   380    [U.   S.  Comp.   St.   1901,  p.   31 

Code  1892,  §  429S,  providing  for  the  publication  by  raili 
schedules  of  rates  lo  be  filed  with  and  approved  by  the  Ii 
Commerce  Commission  and  Ihc  State  Railroad  Commission, 
bidding  deviations  therefrom  or  rebates,  a  contract  by  a 
cumpany  to  charge  no  greater  rate  from  a  certain  factory 
pelitive  points  than  was  chareed  from  certain  other  places, 
maintain  a  "milling  in  transit  agreement,  is  not  illegal  on 
in  the  absence  of  any  showing  that  the  rates  fixed  by  the 
were  ditTcrent  from  those  approved  by  the  commissions,  or  tl 
had  been  submitted  lo  the  commissions  at  all  before  the 

Same^-Approval  of  Rates — Burden  of  Proof. — In  a  suit  a 
railroad  for  breach  of  a  contract  lo  transport  freight  at  a  cert 
Ihe  burden  is  not  on  plaintiff  to  show  that  the  contract  rate  t 
filed  with  the  Interstaie  Commerce  Commission  and  approvei 
State  Railroad  Commission,  as  re<iuired  by  Inlerstate  Commi 
Feb.  4.  18S7,  e.  1(14.  24  Stat.  380,  g  a  [U.  S.  Comp.  St.  moi,  ] 
and  Cnde  ia«3,  §  4292. 

Appeal  from  Circuit  Court,  Jones  County;  J.  R.  I 
Judge. 

"To  be  officially  reported." 

Action,  by  the  Laurel  Cotton  Mills  against  the  Gulf 
Island  Railroad  Company.  From  a  judgment  for  defi 
plaintiS  appeals.     Reversed. 

Catchings  &  Catchings  and  Howe,  Spencer  St  Cot. 
appellant. 

McWillie  &  Thompson  and  E.  J.  Bow  ers,  for  appell 

TRULY.  J.  On  the  7th  day  of  Febrijary,  1900,  the 
Cotton  Mills,  a  domestic  corporation,  iRtending  to  co 
and  operate  a  cotton  mill  at  the  city  of  Laurel,  on  tl 
of  the  Gulf  &  Ship  Island  Railroad  Company,  entered 
contract  with  said  railroad  company  by  which  it  agrc 
obligated  itself  to  locate  and  build  its  said  cntto: 
and  warehouses  on  certain  grounds  previously  staked  c 
agreed  upon,  accessible  from  said  railway,  and  to  furn 
right  of  way  for  all  necessary  switches  from  both  dir 
to  connect  the  track  of  said  railroad  company  with  t 
ton-mill  grounds  and  buildings.  In  consideration  of  t 
formance  of  this  covenant,  the  Gulf  &  Ship  Island  R 
Company  agreed  on  its  part,  by  said  contract,  "to  m: 
in  eHect  rates  on  manufactured  goods  produced  by  th 
Laurel  Cotton  Mill,  not  exceeding,  to  competitive  poir 
rates  eBective  from  Stonewall  and  Meridian,  Mtssi 
on  the  "dates,"  and  "to  maintain  in  efiect  a  milling  i 
sit  arrangement  for  the  cotton  to  be  manufactured  at  tl 
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Laurel  Cotton  Mill,  that  is  to  say,  any  freight  charges  that 
may  be  paid  on  cotton  shipped  from  stations  between  Hatties- 
burg  and  Jackson,  or  on  the  Laurel  Branch,  shall  be  allowed 
and  credited,  pound  for  pound,  as  part  payment  of  freight 
charges  on  the  manufactured  goods  or  produce  when  shipped 
to  market  over  the  line  of  the  said  Gulf  &  Ship  Island  Rail- 
road Company.  This  arrangement  to  continue  for  a  period 
of  ten  years."  This  contract  was  duly  signed  by  both  the 
contracting  parties.  After  it»  execution  the  Laurel  Cotton 
Mills  proceeded  with  the  construction  of  its  factory,  and  on 
April  I,  igoi,  began  business;  its  said  mill  having  been  fully 
completed,  and  being  then  in  full  operation.  From  this  date 
until  the  ist  of  March,  1902,  the  Gulf  &  Ship  Island  Railroad 
Company  observed  on  its  part  the  stipulation  of  the  con- 
tract in  reference  to  the  ''milling  in  transit  arrangement," 
as  therein  agreed  upon.  After  that  time  it  refused  further 
to  credit  the  freight  charges  paid  on  raw  cotton  on  the  shipment 
of  manufactured  goods  made  over  its  line  by  the  appellant, 
as  provided  by  the  terms  of  the  contract.  At  the  date  of  the 
contract,  and  at  all  times  subsequent  thereto,  there  ^  were  es- 
tablished and  in  operation  at  Stonewall  and  Meridian,  in 
this  state,  cotton  mills  manufacturing  the  same  class  of  goods 
and  being  engaged  in  exactly  the  sam?  line  of  business  as 
the  appellant.  The  Gulf  &  Ship  Island  Railroad  Company 
Ignored  that  provision  of  the  contract  by  which  it  had  obli- 
gated itself,  to  grant  to  appellant  rates  on  manufactured 
goods  ''not  exceeding,  to  competitive  points,  the  rates  efiec- 
tive  from  Stonewall  and  Meridian"  on  the  date  of  shipment, 
but  imposed  on  the  shipments  made  by  appellant  greater 
rates  to  competitive  points  than  the  mills  located  at  the  two 
places  mentioned  were  required  to  pay  on  shipments  made 
by  them  to  the  same  points.  This  condition  of  affairs  contin- 
ued until  January,  1903,  when  the  appellant  filed  its  declara- 
tion setting  but  the  above  facts.  It  filed  therewith  a  bill  of 
particulars  showing  the  amount  of  freight  paid  on  raw  cotton, 
and  which  it  was  entitled  to  have  had  credited  on  the  freight 
charges  on  its  shipment  of  manufactured  goods  under  the 
milling  in  transit  arrangement  set  out  in  the  contract,  and 
also  a  bill  of  particulars  showing  the  amount  of  freight  which 
it  had  been  required  to  pay  on  shipments  made  to  competi- 
tive points  over  and  above  the  freight  rates  in  force  at  the  date 
of  such  shipments  from  Stonewall  and  Meridian  to  the 
same  points.  The  bill  of  particulars  showed  that,  of  the 
shipments  under  the  milling  in  transit  arrangement,  many 
were  interstate  shipments  from  Laurel,  in  this  state,  to  sundry 
points  beyond  this  state.  To  this  declaration  the  appellee 
filed  demurrers,  three  in  number,  but  presenting  substan- 
tially but  two  points,  viz.,  that  the  contract  is  void  because 
!i)  contrary  to  the  law  regulating  interstate  commerce; 
2)  contrary  to  the  provisions  of  the  Code  of  1892  govern- 
ing the  supervision  of  common  carriers.     These  demurrers 
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were  by  the  circuit  court  saatained,  and  from   that   j 
the  Laurel  Cotton  Mills  prosecutes  this  appeal. 

The  proposition  upon  which  appellee  relies  may  be 
staled  as  iollows:  The  contract  sued  on  is  void  on 
because  it  has  the  necessary  effect  of  creating  a  dis 
lion  forbidden  boih  by  the  federal  interstate  comoi 
and  our  own  state  statute  dealing  with  the  same  subj 
ter.  and  (or  the  further  reason  that  this  milling  ir 
arrangement  which  is  set  out  in  the  contract  is  the 
of  a  rebate,  the  allowance  o(  which  is  unlawful,  under 
4292,  429,^.  Code  1893,  and  section  6  of  the  intersta 
merce  act  {Act  Feb.  4,  1887,  c  104,  24  Slat.  380  [U.  S 
St.  1901.  p.  3156],). 

"Before  we  consider  the  phraseology  of  the  sta 
may  be  well  to  advert  to  the  causes  which  induced  tb 
ment.  They  chiefly  grew  out  of  the  use  of  railroad 
principal  modern  instrumentality  of  commerce.  Wh 
pers  of  commerce  are  under  no  legal  necessity  to  1 
roads,  practically  they  are.  The  demand  for  spe< 
prompt  movement  virtually  forbids  the  employment 
and  old-fashioned  methods  of  transportation,  at  leas 
case  of  the  more  valuable  articles  of  traffic.  At  t 
time,  the  immense  outlay  of  money  required  to  bi 
maintain  railroads,  and  the  necessity  of  resorting 
securing  of  the  rights  of  way,  to  the  power  of  emir 
main,  in  eHect  disable  individual  merchants  and 
from  themselves  providing  such  means  of  carriage 
the  very  nature  of  the  case,  therefore,  railroads  are  1 
lies,  and  the  evils  that  usually  accompany  monopoli 
began  to  show  themselves,  and  were  the  cause  of  lo 
plaints.  The  companies  owning  the  railroads  were 
and  sometimes  truthfully,  with  making  unjust  disciirr 
between  shippers  and  localities,  with  making  serre 
menis  with  some  to  the  detriment  of  other  patt 
with  making  pools  or  combinations  with  each  other 
to  oppression  of  entire  communities."  We  quote  1 
guage  from  the  decision  of  the  Suoreme  Court  of  the 
States  in  Texas  &  Pacific  R.  R.  Co.  v.  Interstate  Cc 
Commission.  162  U.  S.  211.  16  Sup.  Ct.  666.  40  L.  ] 
as  being  as  applicable  to  our  own  as  to  the  federal  le 
for  the  regulation  of  commerce  and  the  supervisiot 
riers. 

In  dealing  with  the  subject  of  the  supervision  of  1 
and  common  carriers  generally,  the  object  to  the  le 
was  to  benefit  and  regulate  commerce  by  preventing 
corporations  and  all  other  common  carriers  from 
favoring  one  shipper  or  class  of  shippers,  or  one  speci 
to  the  injury  of  other  persons  and  places  similarly 
The  first  material  inquiry,  then,  is  whether  or  no  I 
tract  under  review,  in  express  terms  or  by  necessary 
tion.  presents  a  case  of  discrimination,    witbin  tbi 
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and  intent  of  sections  2  and  3  of  the  interstate  commerce 
act    [U.  S.  Comp.  St.  1901,  p.  3iss]»  and  sections  4287,  4290, 
Code  1892.     The  object  which  both  statutes  referred  to  had 
in  view  was  practically  the  same,  and  as  stated,  i.  e.,  to  pre- 
vent unjust    discrimination  being   made  in  transportation 
against  any  person,   locality,  or  corporation.     It  must  be 
noted  that  this  discrimination  must  be  unjust  between  ship- 
pers, persons,  localities,  or  corporations,  by  granting  undue 
preference  to  one,  or  subjecting  another  to  unreasonable  dis- 
advantage.    The  evident  meaning  of  the  federal  statute — and 
"we  think  the  same  is  true  of  our  own — is  that  the  discrimina- 
tion condemned  must  have  the  efiect  of  unduly  favoring  some 
individual,  classic  or  place  at  the  expense  and  to  the  prejudice 
and  disadvantage  of  some  other  shipper  or  place,  where  the 
services  rendered  were  'Mike  and  contemporaneous,"   and 
where  the  transportation  was  effected   under  ^'substantially 
similar  circumstances  and'conditions."     Texas  &  Pacific  R. 
R.   Co.   V.    Interstate  Commerce    Commission,   supra.     All 
special  contracts  or  traffic  arrangements  between  carrier  and 
shipper  are  not  forbidden  or  condemned,  but  only  such  as 
operate  unfairly,  and  evidence  undue  favoritism  toward  one, 
or  deprive  another  of  his  just  rights.     As  said  in  a  recent  case 
where  the  policy,  efiect,  and  intent  of  the  interstate  com- 
merce act  was  under  review:    ''Subject  to  the  two  leading 
prohibitions  that  their  charges  shall  not  be  unjust  and  unrea- 
sonable, and  that  they  shall  not  unjustly  discriminate,  so  as 
to   give  undue  preference  or  advantage,  or  subject  to   undue 
prejudice  or  disadvantage,  persons  or  traffic  similarly  circum- 
stanced;  the    act  to    regulate    commerce    leaves    common 
carriers  as  they  were  at  common  law — free  to  make  special 
contracts  looking  to  the  increase  of  their  business,  to  classify 
their  traffic,  to  adjust  and  apportion  their  rates  so  as  to  meet 
the  necessities  of  coopmerce,  and  generally  to  manage  their 
important    interests  upon    the  same  principles  which  are 
regarded  as  sound  and  adopted  in  other  trades  and  pursuits." 
Cincinnati,  N.  O.  Ry.  Co.  v.  Interstate  Commerce  Commis- 
sion, 162  U.  S.  184,  16  Sup.  Ct.  700,  40  L.  Ed.  935.     "It  is 
not  all  discriminations  or  preferences  that  fall  within  the  in- 
hibition of  the  statute — only  such  as  are  unjust  or  unreason- 
able."    Interstate  Commerce  Commission  v.   Baltimore  & 
Ohio  R.  Co.,  145  U.  S.  263,  12  Sup.  Ct.  844,  36  L.  Ed.   699. 
We  accept  the  construction  placed  on  sections  2  and   3  of 
the  interstate  commerce  act  by  the  Supreme  Court  of  the 
United  States  in  the  cases  cited,  and,  adopting  that  construc- 
tion as  applicable  to  the  corresponding  provisions  of  our 
own  statute  (sections  4287-4290,  Code  1892),  it  is  made  man- 
ifest tq   our  minds  that  all  discriminations  are  not  forbidden 
by  either  statute,  but  only  "discrimination  in  transportation 
against  some  person,  locality,  or  corporation,"  made  for  the 
advantage  of  the  carrier,  or  by  receiving  greater  or  less  com- 
pensation  from   one  class  of  persons  than  from   another  for 
similar  services  contemporaneously  rendered. 
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The  coatract  under  consideration  obligates  tbe  r 
cotupany  to  maintain  on  manufactured  goods  sbippei 
Laurel,  Miss.,  rates  not  exceeding,  to  competitive  poit 
rates  effective  on  the  dates  of  the  shipments  from  Stc 
and  Meridian,  where  similar  factories  were  located. 
unable  to  see  that  this  stipulation  is,  io  its  terms, 
necessary  eSect,  a  discrimination  against  any  other 
or  place.  It  is  not  a  stipulation  that  other  sbippen 
larly  situated  should  not  enjoy  the  same  rates.  This 
sion  was  simply  an  eflort  on  the  part  of  the  Laurel 
Mills  whereby  it  sought  to  protect  itself  against  the  i 
tion  of  greater  rates  than  were  charged  by  other  carri 
similar  shipments  of  manufactured  products  made  by 
cotton  mills  located  at  the  places  mentioned.  We  a 
able  to  see  how  a  provision  in  a  contract  which  merel) 
the  freight  rate  to  be  imposed  to  the  amount  impose 
others  engaged  in  similar  business  can  be  construed 
a  discrimination,  within  the  meaning  of  that  term,  oi 
the  interpretation  placed  upon  it  by  the  Supreme  C 
the  United  States.  This  was  not  an  effort  to  secure  ac 
advantage  to  itself,  bu*  was  a  precaution  to  guard  agai 
ture  imposition  by  advancing  rates — a  measure  the  v 
of  which  was  demonstrated  by  subsequent  events,  cul 
ing  in  the  present  litigation.  It  is  not  suggested  an; 
in  this  record  that  at  the  date  of  this  contract  thei 
any  other  shipper  over  the  line  of  the  Gulf  &  Ship 
Railroad  Company  then  engaged  in  a  business  similar 
in  which  appellant  was  about  to  embark,  and  it  di 
appear  that  all  other  shippers,  if  any  such  there  were,  1 
on  appellee's  line  of  railway,  where  the  services  re 
would  be  "like  and  contemporaneous."  and  where  the 
portation  would  be  effected  under  "substantially 
circumstances  and  conditions,"  did  not  in  fact  enjoy  th 
rate  which  was  stipulated  for  on  behalf  of  appellant 
contract  in  question.  And  assuredly  there  is  no  expi 
hibition  in  the  contract  which  precludes  the  railroac 
pany  from  granting  a  similar  rate  to  any  other  of  its  i 
who  might  thereafter  engage  in  a  like  business  with 
lant.  An  unjust  discrimination,  within  the  purview  c 
for  the  regulation  of  commerce,  operatesto  the  undue 
tage  of  one  person,  and  prejudicially  to  the  interest  of 
other  person.  The  contract  under  review  does  not  ha 
effect.  An  agreement  that  one  shall  not  be  charged 
than  a  certain  stated  rate,  but  which  does  not  st 
against  or  forbid  the  granting  of  the  same  rate  to  all 
persons,  is  not  within  the  condemnation  of  the  taw  pr 
ing  discrimination. 

Again,  it  is  urged  that  this  contract  is  void  becau 
"milling  in  transit  arrangement"  which  is  therein  recc 
constitutes  the  granting  of  a  rebate,  which  is  unlawful, 
section  4292,  Code  1892,  and   is  also  violative  of  secti 
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the  interstate  commerce  law.     It  is  no  longer  open  to  ques- 
tion that  milling  in  transit  arrangements  are  recognized  as 
valid  ag^reements,  which  may  be  lawfully  entered  into  be- 
tween shippers  and  carriers.     In  the  very  recent  case  of  Cen- 
tral Yellow  Pine  Ass'n  v.  V.  S.   &  P.  R.   Co.  et  al.,  before 
the  Interstate  Commerce  Commission,  where  the  legality 
of   milling  in  transit  arrangements  was    considered   in  its 
various  phases,  it  is  said:    ''It  is  well  understood  that  at  the 
present    time  this  principle  is  applied  to  the  movement  of 
rofany  commodities.     Generally,  in  its  application,  the  raw 
material  pays  the  local  rate  into  the  point  of  manufacture. 
When  afterwards  the  manufactured  product  goes  forward,  it 
is  transported  upon  a  rate  which  would  be  applicable  to  the 
product,  had  it  originated  in  its  manufactured  state  at  the 
point  where  the  raw  material  was  received  for  transportation ; 
whatever  has  been  paid  into  the  mill  being  accounted  fcr  in 
this  final  adjustment.     Under  this  or  some  equivalent  ar- 
rangement at  the  present  time,  grain  of  all  kind  is  milled  and 
otherwise  treated  in  transit;  flour  is  blended;  cotton  is  com- 
pressed; lumber  is  dressed^  and  perhaps  otherwise  manufac- 
tured ;  live  stock  is  stopped  off  to  test  the  market.     It  may 
be  urged  with  much  force  that  the  act  to  regulate  commerce 
does   not  sanction  arrangements  of  this  kind,  and  the  com- 
mission, early  in  its  history,  intimated  that  such  might  finally 
be  its   conclusion.     Crews  v.  Richmond  &  D.  R.  Co.,  i  In- 
ters.    Commerce  Com.  R.   401,    i   Inters.  Com.  Rep.    703. 
Such  practices  were,  however,  in  use  to  a  considerable  extent 
at  the  time  of  the  passage  of  the  act,  and  since  then  they 
have  become  universal.     To  abrogate  these  privileges  would 
be  to  confiscate  thousands  and  probably  millions  of  dollars  in 
value,  by  rendering  worthless   industrial   plants  wtiich   have 
been  constructed  upon  the  faith  of  their  continuation.     Nor 
is  it  a  forced  construction  of  the  statute  to  hold  that,  when 
the  product  goes  forward  to  the  point  of  consumption,  it  but 
completes  the  journey  upon  which  it  entered  when  the  raw 
material  was  taken  up.     There  can  be  no  doubt  that  the  ap- 
plication of  this  principle  has  cheapened  the  cost  of  trans- 
portation, and  probably  of  manufacture." 

The  legality  of  the  principle  of  milling  in  transit  arrange- 
ments being  recognized,  whether  each  special  agreement 
will  be  upheld  depends  upon  the  varying  circumstances  at- 
tendant upon  its  making;  but  it  cannot  be  affirmed  that  such 
an  agreement  as  is  here  under  consideration  can  be  declared 
to  be,  by  its  very  terms,  violative  of  the  laws  prohibiting 
unlawful  rebates.  There  is  no  difference  in  principle  between 
the  plan  agreed  upon  by  the  contract  and  other  milling  in 
transit  arrangements  which  have  been  sanctioned  and  en- 
forced by  the  Interstate  Commerce  Commission  in  the  trans- 
portation of  many  different  commodities.  In  the  instant 
case  the  fact  that  the  entire  freight  paid  upon  the  raw  cotton 
is  credited    upon  subsequent  shipments  of    manufactured 
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product  does  not  vaiy  the  prtaciple  which  coatrols.  ai 
which  the  validity  of  such  coatracts  is  based,  aod  tl 
rangemenl  is  as  valid  and  as  binding  as  if  it  was  sim] 
agreement  such  as  is  customarily  in  force,  Whethi 
raw  material  pays  the  local  rate  into  the  point  of  ma: 
ture,  and  afterwards  the  manufactured  product  pays  a 
rate,  calculated  Iroin  point  of  original  shipment,  or  wl 
the  raw  material  pays  the  local  rates,  and  this  is  en 
in  whole  or  in  part  upon  the  transportation  of  the  mai 
tured  products  subsequently  shipped,  result  is  the  sai 
principle;  the  one  berng,  in  the  language  of  the  late 
Commerce  Commission,  "an  equivalent  arrangement" 
other,  and  neither  contravening  the  mandate  of  the 
devised  to  protect  shippers  trom  unjust  discrimin: 
whether  the  same  arises  from  extortion  or  from  unlawl 
bates  granted  to  a  favored  few.  So  long  as  there  is  no  i 
discrimination,  and  nc  stipulation  in  the  contract  forbi 
the  carrier  extending  similar  rates  to  all  other  shipper 
ilarly  situated,  there  is  no  express  provision  of  law,  ai 
sound  reason  arising  out  of  public  policy,  which  probi 
carrier  entering  into  a  fair  and  equitable  milling  in  t 
arrangement  with  any  of  the  numerous  industries  now 
ating  under  such  plans.  "If  there  is  no  unjust  discri 
tion.  an  agreement  by  a  railroad  company  that  it  will 
goods  at  a  certain  rate,  and  repay  the  shipper  a  part  t\ 
as  a  rebate  after  the  shipment,  is  not  illegal,  and  the  i 
may  be  recovered  by  the  shipper  in  a  proper  case."  I 
on  Railroads.  §  1565;  Rorer  on  Railroads,  §  1375. 

The  clause  in  the  contract  by  which  a  milting  in  t 
arrangement  is  established  between  appellant  and  ap: 
does  not  seek  to  prevent  the  appellee  effecting  simil 
rangements  with  all  other  patrons  who  may  be  or  may 
after  be  engaged  in  the  same  line  of  business.  Nor  doc 
contract,  by  any  reasonable  construction  of  its  terms,  1 
sarily  work  any  unjust  discrimination  against  any  other  c 
mills  or  dealers  in  cotton  who  may  be  located  on  a 
lee's  line  of  railroad.  It  must  be  noted  that  the  raw 
rial  pays  full  local  rates  into  the  place  of  manufacture 
the  subsequent  credit  of  such  freight  is  only  mide  upon 
ments  of  manufactured  product.  If  the  raw  material  c( 
into  the  city  of  Laurel  consigned  to  appellant  should 
be  disposed  of  either  in  its  unmanufactured  state,  01  af 
becomes  the  finished  product  of  the  mill,  no  portion  1 
local  freight  charges  which  have  been  paid  upon  such 
ments  at  lull  tarifi  rates  is  credited  to  the  appellant, 
crediting  of  the  freight  paid  is  dependent  upon  whetht 
cotton  is  again  shipped  as  manufactured  product,  so  th. 
to  all  shipments  of  raw  cotton,  the  appellant  fares  nt 
better  nor  worse  than  do  all  others  similarly  engaged. 

Before  passing  to  the  consideration  of   the  next   argt 
advanced  by  appellee  in    its  assault  upon   the  validity  c 
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contract,  it    should  be  noted  that  section  6  of  the  interstate 
commerce  act  [U.  S.  Comp.  St.  1901,  p.   3156],  and  section 
4292,  Code  1892,  do  not  deal  with  discriminations,  as  here^ 
inbefore  discussed.     They  were  devised  to  secure  uniformity 
of  charges,  by  requiring  all  rates  to  be  made  public  in  a  certain 
specified  way,  and  then  forbidding  any  change  or  deviation 
from  the  tariff  so  established.      Section  6,  Interstate  Com- 
merce Act,  is  fully  complied  with  when  the  rates  have  been 
filed  with  the  commission,  and  the  tarifi  of  charges  has  been 
duly    published.     When  once  established   and   promulgated, 
the  tarifif  cannot  be  deviated  from,  either   by  increase  or  re- 
duction of  rates,  until   another  schedule    of    rates  has   been 
legally  adopted  in   the  manner  prescribed   in  said    section. 
The  Interstate  Commerce  Commission  is  without   power  to 
fix  rates,  but  any  person  considering  a  rate  unjust  or  discrim- 
inatory may  attack  same  as  provided  by  law.     The  power  to 
pass  upon  the  reasonableness  of  existing  rates  which  is  vested 
in  the   Interstate  Commerce  Commission   does  not  necessa- 
rily imply  the  right  to  prescribe  rates.     Cincinnati,  etc.,  Ry. 
Co.  v.  Interstate  Com.  Com.,  supra.     Under  section  6  of  the 
interstate  commerce  act,  rates  may  be  changed  at  any  time 
upon  compliance  with  its  provisions,  when  the  carrier  ''shall 
promptly  notify  said  commission  of  all  charges  made  in  the 
same";  but  under  section  4292,  Code  1892,  a  schedule,  once 
approved,  established,  and  promulgated  as  therein  provided, 
can  be  varied  only  when  ''such  change  or  deviation  be  first 
allowed   by  the  commission.*'    The  statutes,  both   state  and 
federal,  now  under  review,  were  designed  to  insure  publicity 
of  established  schedules  of  rates,  so  that  every  patron   might 
easily  protect  himself  against  extortion  or  discrimination  by 
seeing  that  the  carrrer  did  not  collect  any  greater  compensa- 
tion for  the  transportation  of  passengers  or  property  "than 
is  specified  in  such   published  schedule  of  rates,  fares,  and 
charges  as  may  at  the  time  be  in  force.'' 

With  these  preliminary  observations  as  to  the  purpose  and 
scope  of  the  statutes  requiring  promulgation  of  rates,  and 
viewing  them  in  the  light  of  their  intent,  we  pass  to  the  next 
contention  presented  on  behalf  of  appellee. 

It  is  urged  that  the  contract  in  question  is  void  because 
in  direct  violation  of  section  6  of  the  interstate  commerce 
act  and  section  4292,  Code  1892,  in  that  it  allows  a  rebate 
or  reduction  from  the  tariff  of  charges  fixed  or  approved  by 
the  commission  by  a  change  in  or  deviation  therefrom. 
There  are  two  plain  answers  to  this  argument:  (1)  It  does 
not  appear  from  anything  in  the  contract  or  in  the  declara- 
tion that,  either  by  fixing  the  rates  so  as  not  to  exceed  those 
effective  from  Stonewall  and  Meridian,  or  by  entering  into 
the  milling  in  transit  arrangement  therein  set  out,  were  the 
rates  fixed  and  approved  by  the  Interstate  Commerce  Com- 
mission or  by  the  Railroad  Commission  of  the  state  of  Missis- 
sippi changed  or  deviated  from  in  any  particular.     On  the 
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contrary,  as  tbe  stipulations  at  the  contract  as  to  bo 
rates  mentioned  are  valid  In  themselves,  it  may  well 
these  are  the  identical  rates  which  have  been  filed  w 
published  by  the  two  commissions.  Certain  it  is  1 
considering  a  contract  legal  in  its  terms,  and  violat 
express  statutory  provision,  and  repugnant  to  no 
mental  principle  of  public  policy,  a  court  is  not  autl 
to  indulge  in  the  presumption  that  one  party  has  igm 
violated  the  law,  and  thereby  render  tbe  contract  illei 
nonenforceable.  If  presumptions  are  to  be  indulged 
they  must  be  invoked  in  lavor  of  the  validity  of  a  co 
and  tbit  the  contracting  parties  have  performed  all  le; 
ligations  incumbent  upon  them,  or  necessary  to  efit 
the  object  which  the  contract  had  in  view.  Therel 
the  instant  case,  as  the  contract  is,  in  its  terms,  vali 
enforceable,  provided  the  rates  thereby  fixed  were  sub 
to  the  commissions  as  require  by  law,  the  presumpt 
law,  if  resort  to  presumptions  was  necessary,  would  b 
such  rates  had  been  fixed  and  approved,  and  that  tt 
tract  was  no  deviation  therefrom,  and  consequently  i 
lation  of  the  law  prohibi ling  all  deviations.  (2}  Again, 
not  appear  that  any  rates  governing  this  subject- 
bad  been  submitted  by  the  appellant  to  either  comn 
at  the  date  of  the  contract,  and  as  the  contract,  as  to 
did  not  go  into  effect  until  the  miU  began  tbe  opetatin 
shipment  of  manufactured  product  made,  it  does  not 
that  these  rates,  even  if  not  in  force  at  the  date  of  tfai 
tract,  were  not  subsequently  submitted  to  the  Interstate 
merce  Commission,  cr  that  the  change  in  rates,  if  chs 
was,  bad  not  first  been  allowed  by  the  Mississippi  Re 
Commission  before  the  rates  were  actually  put  in 
This  contract  does  not  (all  within  that  class  express! 
bidden,  except  under  certain  exceptional  circumstances, 
it  is  incumbent  upon  the  plaintiff  to  show  that  his  cc 
falls  within  the  exception.  That  character  of  conti 
specially  forbidden  either  by  approved  public  policy 
express  statute.  This  contract  is  not  of  that  kind,  (c 
that  its  terms  in  no  wise  transgiess  any  provis 
law;  and,  if  the  appellee  ha^  itself  complied  with  the 
duty  imposed  upon  it  in  reference  to  the  publication 
established  schedule  of  rates,  it  is  enforceable  in  all  its  t 
Tbe  argument  that  tbe  demurrers  were  properly  susi 
because  the  declaration  failed  to  allege  that  tbe  rates 
in  the  contract  sued  on  had  been  filed  with  the  commi 
or  because  it  was  not  affirmatively  shown  that  the  cc 
of  the  Mississippi  Railroad  Commission  had  been  firs 
tained,  is  unsound.  Tbe  logical  conclusion  of  the  argi 
would  be  that  as  all  rates  are  required  to  be  filed  wit 
proper  commission,  and  then  made  public  as  its  order 
direct,  a  suit  could  be  maintained  on  no  contract  for 
poration  of  freight,  without  regard   to  the  rates  tk 
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thereby,  unless  the  plaintiff  should  allege  that  the  carrier 
had  discharged  its  duty  in  filing  its  schedule  of  charges,  and 
then  promulgating  the  same.  The  result  of  this  would  be  to 
impose  upon  the  plaintifi  the  burden  of  proving,  in  order  to 
sustain  a  recovery,  that  the  carrier  had  not  violated  the  law 
or  the  order  of  the  commission ;  the  result  being  that  the 
carrier  would  be  enabled  to  defeat  a  valid  contract  by  proof 
of  its  own  sins  of  omission— a  position  manifestly  unten- 
able. 

It  follows,  therefore,  that,  in  our  judgment,   the  contract 
under  review  does  not  violate,  by  its  terms  or  by  any  reason- 
able construction,  any  of  the  provisions  of  law  invoked   by 
the  demurrers  of  appellee.    It  does  not  operate  as  a  ''discrim- 
ination" against  any  person  or  place,  because  it  does  not 
prevent  the  same  rate  being  according  to  all.     It  does  not 
unjustly  discriminate  in  favor  of  appellant,  because  it  grants 
it  no  lower  rate  than   is  or  may  be  granted  to  other  ship- 
pers.    It  does  not  grant  any  unlawful  rebate,   because    a 
milling  in  transit  arrangement  is  in  itself  legal,  and  sanc- 
tioned by  the  Interstate  Commerce  Commission  as  the  legiti- 
mate outgrowth  of  the  building  of  new  enterprises.     It  does 
not  violate  the  provision  of  law  prohibiting  deviation   from 
published  rates,  because  it  does  not  appear  that  it  is  such  a 
deviation.     It  does  not  violate  the  prohibition  against  alter- 
ing the  published  rates  without  the  permission  of  the  Missis- 
sippi Railroad  Commission  first  obtained,  because  it  does 
not  appear  that  it  is  any  alteration,  or  that  said  permission, 
if  necessary,  was  not  obtained.     It  might  be  further  said  in 
this  connection,  as  strongly  persuasive  of  the  view  here  an- 
nounced as  to  the  validity  and  enforceability  of  the  milling 
in  transit  arrangement  agreed  upon  by  the  contract  between 
appellant  and  appellee,  that  the  appellee  itself  for  nearly  a 
year  recognized  the  validity  of  this  arrangement,  and  com- 
plied with  the  terms  of  the  contract  in  this  respect.     Yet,  if 
the  argument  now  pressed  upon  us  be  sound,  and   ijf  this  ar- 
rangement was  the  allowance  of  an  unlawful  rebate  prohib- 
ited  by  law,  the  Gulf  &  Ship  Island   Railroad  Company  is 
liable,  by  its  own  argument,  to  all  the  penalties  imposed  for 
a  violation  of  the  statutes  in  this  regard.     Here  is  a  contract 
which,  according  to  the  facts  admitted  by  the  demurrer,   the 
Gulf  &  Ship  Island  Railroad  Company  for   ii   months  com- 
plied with,  at  least  in   part;  granting,   so    the  declaration 
avers,  this  crediting  of  freight  upon  subsequent  shipments 
of  manufactured  products,  when  such  action  on  its  part  was, 
if  the  argument  be  sound,  a  flagrant  violation  of  the  law. 
This  is  a  peculiar  attitude  for  a  litigant  to  occupy — to  seek  to 
annul  as  illegal  a  contract  of  its  own  making,  and  of  which 
it  has  reaped  the  full  benefit,  by  pleading  guilty  to  repeated 
and  long-continued  violation  of  the  law,   thereby  endeavor- 
ing to  escape  liability  for  its  own   breach  of  contract.     The 
contract,  upon  its  face,  is  valid  and  susceptible  of  enforce- 
12  R  R  R--31 


482         Vol  12  R  R  R— Vol  35  All  &  Eng  R  Cas.  N  S 

Tate  V.  lUinoiB  Ceot.  B.  Co 

ment.  It  may  be  that,  in  its  practical  eflect,  it  wor! 
fairly  and  constitutes  an  unjust  discrimination.  If  so. 
within  the  coDdemnation  of  the  law.  But  whether  < 
this  be  its  eHect  is  a  question,  not  of  law,  but  purely  o 
Texas  &  Pacific  R.  R.  Co.  v.  Interstate  Commerce  Co 
flion,  supra.  ,  ,_,     l 

It  may  be  that  the  contract  is  nonenlorceat)le  becat 
unauthorized  deviation  from  established  rates,  but  this 
a  question  of  fact.  Ws  decide  that  the  contract  is  no 
upon  its  face,  and  decide  nothing  more. 

The  judgment  of  the  circuit  court  is  reversed,  the  dei 
overruled,  and  the  cause  remanded. 
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TATE  V.  ILLINOIS  CENT.  R.  CO. 

(Court  of  Appeals  of  Kentucky.  June  7,  190V)   ] 

[SI  S.  W.  Rep.  8S0.] 

Duty  to  Protect  PMsengcra  M  Depota." — A  carri 
is  under  an  implied  oblieation  to  exercise  ordinary  care  in  pn 
its  passciiger5  from  insult  and  injury  while  m  its  depots. 

Same.— Where  those  in  charge  of  a  carrier's  depot  knew,  oi 
exercise  of  ordinary  care  could  have  known,  of  wanton  injuni 
inflicted  on  a  passenger  in  ils  depot,  and  could  by  such  ca 
prelected  the  passenger,  the  carrier  was  liable^ 

Injury  to  PaMenRer  at  Depot— Whether  Gamer  Chargeat 
Notice  of  Danger.'— In  an  action  against  a  railway  compai 
passenger  for  injuries  and  insults  received  m  defendaiit  s 
evidence  examined,  and  held  sufficient  to  require  submissior 
jury  as  lo  whether  those  in  charge  of  the  depot  knew,  or 


thi 


of  < 


;   should   have   known,  of   such   injuries,   and 


to  Im 


Same— Same— Scope  of  Servants'  Employment.— Where  t 

of  an  employee  of  a  railway  company  was  the  cleaning  of  the 
room,  waiting  on   ihe   room  generally,  and  kecpmg  up  the  fi 
he  exercised  no  authority,  and  it  was  not  his  duty  to  Im 
passengers,   notice   lo   him   of  injury   being  inflicted  on  I 
in  the  depot  was  not  notice  to  the  company. 
Paynter,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Graves  County. 
'  "Not  to  be  officially  reported." 

Action  by  James  M.  Tate  against  the  Illinois  Centr 
toad  Company.  From  a  judgment  for  defendant,  i 
appeals.     Reversed. 

1    C.  Speight  and  H    L,  Anderson,  for  appellant. 

J.  M.  Dickinson  and  Pirtle  &  Trabue,  for  appellee. 

NUNN,  J.  The  appellant  instituted  this  action 
appellee  forji.ooo  in  damages  resulting  from  an  assaul 
and  insult  and  injury  to,  him  in  appellee's  depot  in 
Ky.,  while  he  was  a  passenger.  Upon  a  trial  of  th 
and  after  appellant's  evidence  was  heard,  the  court 
^^e  foot-note  appended  lo  Diifur  :■.  Boston  &  M.  R.  Co. 
K.  R.  R.  711,  32  Am,  &  Eng.  R.  Cas,,  N.  S,.  711, 
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peremptory  instruction  to  the  jury  to  find  for  appellee,  and 
judgment  was  rendered  by  the  conrt  dismissing  appellant's 
petition,  and  adjudging  that  he  should  pay  appellee's  costs, 
from  which  judgment  appellant  has  appealed. 

The  facts  of  the  case,  as  they  appear  of  record,  are,  in  sub- 
stance, as  follows:  The  appellant  brought  a  ticket  at  Arling- 
ton, Ky.,  to  Paducah,  Ky.  When  he  reached  Fulton,  Ky.,  it 
inras  necessary  for  him  to  change  cars;  that  is,  from  one 
of  appellee's  trains  to  another.  About  the  time  the  train 
soing  to  Paducah  was  due  to  arrive,  he  went  to  the  depot, 
and  entered  the  waiting  room  providing  for  colored  passen- 
gers; he  being  a  colored  man.  On  entering  the  depot  with 
his  baggage,  he  went  to  the  office  window,  and  asked  the 
agent  how  long  before  the  train  for  Paducah  would  arrive; 
and,  upon  being  informed  that  the  train  was  some  minutes 
late,  he  thanked  the  agent,  and  took  his  seat.  In  a  short 
while  a  tall  man,  wearing  a  long  gum  coat  and  cap  came  into 
the  waiting  room,  and  said  to  a  crowd  of  section  hands,  ''Get 
out,  bullies,  get  out,  G — d  d— n  you  I  I  will  take  a  shot  at 
yoQ  directly. "  He  then  walked  around  the  stove  and  said 
to  appellant,  ''Old  nigger,  where  in  the  h — 1  are  you  go- 
ing?" Appellant  answered  "To  Paducah."  He  said,  "Have 
you  got  a  ticket,"  and  appellant  said,  "Yes,  sir."  He  then 
said,"  "G— d  d — n  youl  Don't  give  me  any  of  your  head. 
I  will  blow  you  up  to  see  you  jump  up" — at  the  same  time 
pointing  his  pistol  at  appellant.  This  excited  the  appellant, 
and  he  arose,  but  stated  that  he  did  not  know  what  for, 
unless  to  run,  when  one  of  the  secticsmen  said  to  this  tall 
man,  who  was  the  section  boss,  "Let  that  man  alone;  he  is 
a  preacher;"  and  he  answered,  "G — d  d — n  a  preacher  1  He 
looks  like  any  other  man  to  me.  I  will  shoot  him  to  see  him 
jump  up."  He  then  said  to  appellant,  "You  get  out  of 
here."  Appellant  obeyed  him,  and  walked  around  the  wall 
of  the  room  to  the  front  door  and  passed  out.  He  remained 
out  until  the  section  boss  got  his  bands  out  by  driving  and 
knocking  them  along.  He  stated  that  he  then  returned  to 
the  waiting  room  and  took  his  seat  by  the  fire,  as  he  was. 
suffering  very  much  from  the  cold.  The  section  boss  re- 
turned, and  said  to  appellant:  "Old  nigger,  ain't  you  gone 
from  here  yet?  I'll  bet  you,  by  G — d,  I  will  kill  you.  You 
get  out  of  here  and  stay  out."  Appellant  then  left  the 
room,  and  stayed  out  until  the  train  arrived.  He  also  stated 
that  the  weather  was  very  cold,  and  that,  by  reason  of  being 
forced  to  remain  out  of  doors,  his  feet  were  frost-bitten  so 
that  the  skin  peeled  off  of  them.  ^  Appellant  also  stated  that 
when  he  passed  out  of  the  door  his  hat  was  knocked  off,  but 
that  he  was  too  far  away  from  the  party  to  receive  the  force 
of  the  blow.  Appellant  introduced  two  witnesses  who  stated 
that  as  appellant  was  leaving  the  room  the  section  boss  struck 
and  kicked  at  him,  and  drew  his  pistol.  All  the  witnesses 
prove  that  one  Bennerman,  a  colored  man,  was  an  employee 
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of  appellee,  aad  was  in  the  room  at  the  time  of  bi 
assaults,  and  hts  business  was  sweeping  and  cleani. 
inside  of  >he  waiting  room,  waiting  on  the  room 
and  keeping  up  the  fires.  All  the  witnesses  stated 
window  between  the  ticket  office  and  this  waiting  i 
open  all  the  time  that  appellant  was  in  and  aroum 
pot,  and  that  there  was  no  attempt  on  the  part  of 
to  save  him  from  the  assault,  insult,  and  injury 
proven  on  cross-examination  that  in  the  ticket  ofi 
adjoined  this  waiting  room,  there  were  several 
instruments  in  operation,  and  that  they  made  a  < 
ble  noise,  from  which  it  might  be  inferred  that  i 
could  and  did  not  hear  the  assault  and  the  tanguae 
the  section  boss.  The  proof  of  appellant  showec 
noise  made  by  the  section  boss  was  much  louder 
noise  made  by  the  instruments.  Appellee  also  alti 
show  that  this  Bennerman  did  not  have  any  positi< 
depot,  or  any  connection  therewith,  but  his  only  di 
carry  baggage  to  and  from  the  depot.  Some  of  the 
stated  that  that  was  his  duty  at  the  time  of  the  tri 
the  time  of  the  injury  his  duty  was  that  of  porter, 
Appellant  also  stated  on  cross-examination  that  he 
complain  to  appellee's  ticket  agent  and  tell  him 
treatment  at  the  hands  of  the  section  boss,  and 
contends  that,  even  if  he  had  done  so,  the  ticl 
would  not  have  bad  time  to  have  prevented  it. 
claimed  that  the  section  boss,  Boone,  was  in  the 
of  any  duty  which  he  owed  to  appellee  when  he  w 
of  the  outrageous  conduct  toward  appellant.  Tb( 
recover  is  not  based  on  that  ground.  The  actio 
lower  court  in  giving  the  peremptory  instruction 
have  been  based  upon  the  idea  that  there  was  not : 
live  proof  showing  that  appellee's  ticket  agent  hi 
knowledge  of  the  assault  and  injury  to  the  plaintiff. 
If  there  can  be  a  recovery  in  this  case,  it  must 
upon  the  theory  that  the  appellee  was  guilty  of  a  I 
duty  in  the  failure  of  those  in  charge  of  the  depot  t< 
proper  care  to  protect  appellant  from  assault  and  ii 
the  case  of  Kinney  V.  Louisville  &  Nashville  Railr 
99  Ky.  59,  34  S.  W.  iofJ6,  the  court  said :  "The  prii 
law  applicable  to  such  cases  as  this  are  well  settle* 
almost  uniform  adjudications  of  the  courts  in  this 
Carriers  are  not  held  to  be  the  insurers  of  the 
safety  of  their  passengers,  or  of  their  entire  ■  immuc 
the  misconduct  of  their  fellow  passengers  or  of  s 
but  there  is  an  implied  obligation,  growing  out  of 
trict  between  the  carrier  and  the  passenger,  that  tl 
shall  aftord  to  the  latter  reasonable  protection  and  i 
from  insults,  violence,  and  wanton  interference  of  i 
fellow  passengers,  and  the  carrier  and  his  servants,' 
case  of  Clarke,  etc.,  v.  Louisville  &  Nashville   Raik 
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49  S.  W.  II20,  20  Ky.  Law.  Rep.  1839,  the  cotirt  said:  "It  is 
Qodonbtedly  trae  that  the  law  implies  from  the  relation  of 
carrier  and  passenger  a  contract  that  the  carrier  will  use  all 
reasonable  precaution  necessary  for  the  purpose  of  protect- 
ing the  passenger  from  violence  and  insult  which   may  be 
reasonably  anticipated  or  naturally  expected  to  occur  under 
the  circumstances  of  the  case. "    In  the  case  of  Winnegar's 
Adm'r  v.  Central  Passenger  Railway  Co.,   85   Ky.   553*   4  S. 
W.  239,  the  court  said:  ''The  doctrine  is  now  well  established 
that  the  law  implies  a  contract  for  the  protection  of  the  party 
carried  from  the  insult  and  wanton  interference  of  strangers, 
fellow    passengers,  and  the  carrier  and  its  servants,  and  for 
every  violation  of  the  implied  contract  by  force  or  negligence 
the  carrier  is  liable  in  an  action  of  contract  or  tort.     The 
law  makes  the  carrier  responsible  for  the  acts  of  the  person 
in  charge  of  the  car,  and  who  for  the  time  has  the  voluntary 
custody  of  the  passenger,   with  the  implied  obligation   that 
he  will  exercise  the  highest  degree  of  diligence  to  transport 
bim  safely.''     It  will  be  observed  in  the  cases  quoted  from 
that   the  complaining  passengers  were  upon  the  cars,  being 
transported,  and  were  almost  wholly  under  the  care,  con- 
trol, and  protection  of  those  in  charge  of  the  train,  and  there- 
fore there  was  an  implied  obligation  upon  the  part  of  those 
in  charge  of  the  train  to  exercise  the  highest  degree  of  dili- 
gence to  transport  them  safely.     With  respect  to  passengers 
in  the  depots,   the  circumstances  are  different.-   They  are 
not  so  completely  under  the  power  and  control,  and  to  the 
same  extent  helpless  to  protect  themselves,   as  when  upon 
the  cars,  yet  the  same  implied  obligations  on  the  part  of 
those  in  charge  of  the  depot  to  protect  them  from  insult  and 
injury  exists,  but  not  to  the  same  degree  or  extent.     Ordi- 
nary care  is  sufficient  in  such  a  state  of  case. 

It  is  conceded  in  this  case  that  the  appellant  was  a  pas- 
senger, as  he  was  there  within  30  minutes  before  the  time 
the  train  was  due  to  leave,  with  a  ticket,  and  with  the  inten- 
tion to  take  passage  on  it.  In  the  case  of  the  Illinois  Cen- 
tral Railroad  Co.  v.  Laloge,  69  S.  W.  79s,  24  Ky.  Law.  Rep. 
693,  62  L.  R.  A.  405,  after  discussing  the  duty  of  a  carrier  to 
licensees,  it  is  said:  ''To  the  passenger,  whether  on  its  trains 
or  at  its  station,  its  duty  is  materially  different.  It  must  use 
every  care  to  prevent  their  injury,  and  if  it  has  notice  of  its 
passenger  being  in  danger  of  violence  or  indecent  treatment, 
whether  at  the  hands  of  a  fellow  passenger  or  another  on  its 
premises,  or  within  its  control,  it  must  use  its  best  endeavors 
to  protect  the  passenger.  Kinney  v.  R.  R.  Co.,  99  Ky.  59 
t34  S.  W.  ioj56].  *  *  *  But  still  it  is  his  coming  to  the 
station  within  a  reasonable  time  before,  with  the  inten- 
tion to  take  the  next  train,  that  creates  the  relation  of  pas- 
senger and  carrier.  But  we  have  in  this  state  what  may  be 
regarded  as  legislative  construction  of  the  length  of  time 
that  should  be  considered  reasonable  for  the  carrier  to  be  re* 
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quired  to  look  out  for  and  safeguard  its  passeager 
they  have  taken  actual  passage."  The  court  thei 
section  784  of  the  statutes,  and  continues:  "The  c 
not  an  innkeeper.  It  cannot,  in  the  discharge  of  i 
duties  required  by  law,  be  held  to  furotsh  accomi 
for  the  enteriainment  for  an  inde6aite  length  of  time 
who  contemplate  in  the  future  becoming  its  passengi 
those  io  charge  of  appellee's  depot  knew,  or  by  the  ex 
ordinary  care,  consistent  with  other  duties  which  t 
to  perform,  could  have  known,  of  the  misconduct  of 
tion  foreman  in  the  wiiting  room,  and  could  by  si 
have  protected  appellant  therefrom,  he  may  tecove 
the  injury  was  due  to  a  want  of  care  on  his  own  part 

In  our  opinion,  the  appellant  introduced  some 
entitling  him  to  have  his  case  submitted  to  the  jui 
proof  that  the  ticket  agent  was  at  his  post  of  duty 
ately  preceding  the  outrageous  and  boisterous  co 
Boone,  the  window  between  his  room  and  the  waitii 
being  up  during  the  whole  of  this  unlawful  cone 
length  of  time  which  elapsed  from  the  time  when  B 
gan  to  drive  his  hands  from  the  room,  and  the  alien 
words  with  appellant;  his  leaving  the  room,  and  thi 
of  tim^  he  remained  out  in  the  cold,  and  then  reti 
the  room;  and  the  second  assault  which  again  dr 
from  the  room,  and  his  remaining  out  in  the  cold  fr 
time  until  the  train  started— all  this  was  at  least  ; 
to  put  upon  the  appellee  the  proof  to  show  that  it 
responsible  by  its  neglect  or  want  of  care  for  the  in 
injury  received  by  appellant. 

We  are  of  the  opinion  that  the  proof  was  not  Bu6B 
show  that  Bennerman  exercised  any  authority  ovei 
pot.  or  that  it  was  any  part  of  his  duty  to  look  : 
safety  and  comfort  of  the  passengers;  and.  if  such 
a  part  of  his  duty,  notice  to  him  was  not  notice  to   1 

Wherefore  the  judgment  of  the  lower  court  is  1 
and  the  cause  remanded  for  further  proceedings  ci 
herewith. 


KANSAS  CITY,  M.  &  B.  R.  CO.  v.  FLIP] 
(Supreme  Court  of  Alabama,  Nov.  29,  lOOB. 
I3B   So-   Rep.   457.] 

Judicial  Notice. — State  courts  take  judicial  notice  of  8  gei 
ute  of  ihe  United  States,  so  that  ii  is  enough  for  a  compTai 
a  state  of  facts  showing  liabilily  thereunder. 

Negligence — Pleading;. — In  pleading  negligence  genera!  i 
are  sumcient. 

Contributory  Negligence — Going  between  Cars  to  Make  C 
It  is  not  negligence  per  ;e  for  a  brakeman  lo  go  betwea 
the  engine  to  make  a  coupling. 
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Aatomatic  Couplers — Assumption  of  Risk — Constitutionality  of 
Federal  Statute.*— The  provision  of  Act  Cong.  March  2,  1893,  c.  196, 
27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174],  that  a  common  carrier 
engaged  in  interstate  commerce,  which  fails  to  equip  its  cars  with 
autooiatic  couplers,  as  required  therein,  shall  not  avail  itself,  against 
an  employee  injured  by  such  failure,  of  the  doctrine  of  assumption  of 
risk,  is  within  the  power  of  Congress. 

Same — Interstate  Commerce — Question  for  Jury. — ^Whether  a  car 
was  being  used  in  interstate  commerce  at  the  time  an  employee  was 
injured  in  coupling  it  to  an  engine,  so  as  to  bring  the  case  within 
Act.  Cong.  March  2,  1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1901, 
p.  3174],  requiring  cars  so  used  to  be  equipped  with  automatic  coup- 
lers, held,  under  the  evidence,  a  question  for  the  jury. 

Same — ^Pleading  and  Proof. — Evidence  merely  of  a  defect  in  the 
couplers  does  not  sustain  the  averment  of  the  complaint  that  the 
cars  were  not  equipped  with  automatic  couplers. 

Appeal  from  Law  and  Equity  Court,  Walker  County ;  Pey- 
ton Norvell,  Judge. 

Action  by  George  Flippo  against  the  Kansas  City,  Mem- 
phis &  Birmingham  Railroad  Company  for  injury  received 
by  plaintiff  while  in  defendant's  employ  as  a  brakeman. 
Judgment  for  plaintiff.     Defendant  appeals.     Reversed. 

The  complaint  contained  six  counts.  The  prefatory  aver- 
naents  of  each  of  the  counts  of  the  complaint  were  substan- 
tially the  same«  and  averred  the  fact  that  the  defendant  was 
a  common  carrier,  and  engaged  in  such  business  at  the  time 
of  the  accident,  and  that  the  plaintiff  was  in  the  employment 

*As  to  contributory  negligence  in  coupling  or  uncoupling  cars,  see 
note,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  582  (going  between  moving  cars) : 
Elmore  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  8  R.  R.  R.  663,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  663  (defective  couplings,  and  obedience  to 
order);  DeCair  v.  Manistee  &  G.  R.  R.  Co.  (Mich.),  8  R.  R.  R.  378, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  378  (brakeman  stepping  into  ditch  filled 
with  snow,  while  passing  before  moving  cars,  to  couple  them,  was 
not  guilty  of  contributory  negligence  as  matter  of  law);  Elmore  v. 
Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  8  R.  R.  R.  663,  31  Am.  &  Eng. 
R.  Cas.,  N.  S.,  663  (using  foot  to  push  defective  bumper  in  place;  and 
contributory  negligence  no  defense  where  failure  to  furnish  self- 
couplers);  Murphy  v.  Baltimore,  etc.,  R.  Co.  (Ky.),  7  R,  R.  R.  295,  30 
Am.  &  Eng.  R.  Cas,,  N.  S.,  295  (brakeman  discovering  defective  con- 
dition of  coupling  only  at  moment  of  attempting  to  use  it  was  not 
guilty  of  contributory  negligence  as  matter  of  law);  Northern  Pac. 
Ry.  Co.  V.  Tynan  (C.  C.  A.),  6  R.  R.  R.  394,  29  Am.  &  Eng.  R.  Cas., 
N.  S.,  394  (brakeman  killed  while  working  inside  of  curve  when  at- 
tempting to  couple  cars  on  side  track) ;  Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Bowen  (Tex.),  2  R.  R.  R.  315,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  315 
(contributory  negligence  in  adjusting  coupling  after  discovery  of 
plaintiff's  peril);  Southern  Pac.  Co.  v.  Winton  (Tex.),  3  R.  R.  R.  358, 
26  Am.  &  Eng.  R.  Cas.,  N.  S.,  358  (coupling  foreign  cars  with  mis- 
matched couplings  was  not);  Hollenbeck  %f.  Missouri  Pac.  Ry.  Co. 
(Mo.),  3  Am.  &  Eng.  R.  Cas.,  N.  S^  350;  Houston  &  T.  C.  R.  Co.  v. 
Kelly  (Tex.  Civ.  App.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  444;  Nihill  r. 
New  York,  etc.,  R.  Co.  (Mass.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  462; 
Morris  v.  Duluth,  etc.,  Ry.  Co.  (C.  C.  A.),  22  Am.  &  Eng.  R.  Cas., 
N.  S.,  45  (choosing  more  dangerous  method  of  drawing  pin  from  be- 
tween cars  in  motion);  Cambron  v.  Omaha,  etc.,  R.  Co.  (Mo.),  23 
Am.  &  Eng.  R.  Cas.,  N.  S.,  634  (going  between  cars  before  seeing 
that  signals  are  observed);  Florida  Cent.  &  P.  R.  Co.  v.  Mooney 
(Fla.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  721;  Moore  v.  Kansas  City  Ft. 
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of  tbe  defendant  as  a  brakeman.  The  averments  of  negl 
in  each  of  the  counts  were  as  follows:  "(i)  On  saic 
aforesaid  defendant  hauled  or  used  on  its  tine  a  car  t 
moving  interstate  traffic  that  was  not  equipped  with  cc 
coupling  automatically  by  impact,  and  that  plaintiS, 
engaged  in  making  a  coupling  with  said  car,  as  it  v 
duty  to  do.  had  his  hand  badly  mangled  and  bruised,  a 
oae  fingec  on  said  hand,  and  suS^red  great  mental  and 
teal  pain  and  loss  of  time  and  expense  for  medicine  am 
ing.  Plaintiff  alleges  that  his  iojunes  as  aforesaid 
caused  by  reason  of  the  defendant  using  said  car,  whici 
not  be  automatically  coupled  by  impact,  to  his  damage 
sum  aforesaid.  (2)  On  said  date  aforesaid  defendant 
or  used  on  its  line  a  car  used  in  moving  interstate 
and  it  became  plaintiR's  duty  to  couple  said  car  to 
gine.  and  plaintiff  alleges  that  said  car  was  not  equippe 

S.  &  M.  Rv.  C....  iMo,),  J3  Am.  &  Eng.  R,  Cas..  N-  S.,  580  (c 
mure  dangeruus  iiittliyd  of  coupling  cars);  Brown  v.  Louisvill 
St.  L.  Ry.  Co.  (Ky.),  23  Am.  &  Eng,  R.  Cas..  N,  S..  883;  Loui 
N-  R.  Co-  f.  York  (Ala.).  23  Am.  &  Eng.  R.  Cas..  N.  S.,  470  (c 
cars  by  hand,  evidence  of  custom);  Hodges  v.  Kimball  (C.  C. 
Am.  &  Eng,  R.  Cas.,  N.  S.,  755  (diarrgard  of  rules  in  couptini 
Carrier  v.  Union  Pac.  Ry.  Co.  (Kan,),  17  Am.  &  Eng.  R.  Cas 
BIS  (going  between  rails  to  couple  cars);  Louisville  &  N,  R 
Veach  (Ky.).  11  Am.  &  Eng.  R,  Cas..  N.  S..  24. 

As  to  assumption  of  risks  in  coupling  or  uncoupling  cars,  si 
la  Am.  &  Eng.  R.  Cas..  N.  S.,  609;  note.  11  Am.  &  Eng.  R.  Cas 
866;  Branz  v.  Omaha  &  C.  B.  Ry.  &  Bridge  Co.  (Iowa),  8  F 
648,  .11  Am.  &  Eng.  R.  Cas..  N.  S.,  642  (inexperienced  empU 
jured,  while  coupling  cars,  by  reason  of  defects):  Gorman 
neapolis  &  St.  L.  Ry.  Co.  (Iowa).  3  R,  R.  R.  293,  26  Am.  & 
Cas.,  N.  S.,  293  (uncoupling  moving  cars  after  being  prop' 
strutted);  Tucker  i:  Northern  Pac.  Terminal  Co.  (Ore.).  4  f 
66,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  66  (coupling  cars);  Job 
Southern  Pac.  Co.  (C.  C.  A.),  5  R.  R.  R.  11.  38  Am.  &  Eng. 
N.  S..  11  (coupling  cars  with  different  kinds  of  couplers);  : 
Milwaukee  &  S.  Ry.  Co.  (Wis,),  3  R.  R.  R.  368,  28  Am,  &  Eng. 
N.  S.,  268  (coupling  cars  without  waiting  to  see  that  engineer  h 
signaled);  Southern  Pac.  Co.  v.  Winton  (Tex.),  3  R.  R.  R. 
Am.  &  Eng.  R.  Cas.,  N.  S.,  359  (mismatched  couplings  of 
cars):  Bowes  i:  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  2  F 
392,  3S  Am.  &  Eng.  R,  Cas.,  N.  S.,  S92  (cars  being  moved 
warning  while  brakeman  was  between  other  cars);  Rio  Gram 
P.  Ry.  Co.  V.  Lynch  (Tex.),  1  R.  R.  R.  419,  24  Am.  &  Eng. 
N.  S„  41Q  (defective  draw-heads  and  link  pins,  sufficiency  of  evi 
Arkansas  Cent.  R.  Co.  v,  Jackson  (Ark.),  4  R.  R.  R.  T90.  27 
Eng.  R.  Cas.,  N,  S,.  7B0  (unbalasted  switch  tracks);  Norfolk. 
Co,  V.  Ampey  (Va).  5  Am.  &  Eng,  R,  Cas.,  N.  S.,  707  (d 
couplers):  McDonald  v.  Norfolk  &  W.  R.  Co.  (Va.).  8  Am. 
R.  Cas.,  N.  S.,  553  (mismatched  couplers):  Youngblood  v.  S. 
G.  R.  Co.  (S.  Car.),  an  Am.  &  Eng.  R.  Cas.,  N.  S.,  622  (br 
does  not,  as  matter  of  law.  assume  risk  of  defects  in  coui 
merely  attempting  to  couple  them  with  knowledge  of  d 
Hodges  V.  Kimball  (C.  C.  A.).  19  Am.  &  Eng.  R.  Cas.,  N. 
Southern  Ry.  Co.  v.  Arnold  (Ala.).  U  Am,  &  Eng.  R.  Cas,,  N. 
Hannigan  t:  Lehigh  &  H,  R.  Ry.  Co.  (N.  Y.),  12  Am,  &  Eng. 
N.  S..  605  (meeting  of  draw-heads);  Louisville  &  N.  R.  Co,  w 
(Ky,).  12  Am.  &  Eng.  R.  Cas,,  N.  S,.  633  (risk  of  injury  fr^ 
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couplers  coupliog  automatically  by  impact  that  coald  be  so 
conpled  with  said  engine,  and  in  making  said  coupling  the 
plaintiff's  hand  was  badly  mangled  and  bruised*  and  he  lost 
one  finger  on  said  hand,  and  he  suffered  great  mental  and 
physical  pain  and  loss  of  time.  Plaintiff  alleges  that  bis 
injaries  as  aforesaid  were  caused  by  the  defendant  using  said 
car  in  moving  interstate  traffic,  that  could  not  be  automatically 
coupled  by  impact  with  said  engine,  to  his  damage  in  the  sum 
aforesaid.  (3)  On  said  date  the  defendant  used  a  car  in  in- 
terstate commerce  that  was  not  provided  with  secure  grab- 
irons  or  handholds  in  the  end  of  said  car,  and  it  became  the 
duty  of  plaintiff  to  make  a  coupling  with  said  car,  and  in 
making  said  coupling  the  plaintiff  lost  balance,  and  his  hand 
was  caught  between  the  couplings,  and  was  badly  mangled 
and  bruised  and  dismembered,  and  he  suffered  great  mental 
and  physical  pain  and  loss  of  time.  Plaintiff  alleges  that  bis 
injaries  were  caused  by  reason  of  not  having  secure  grab-irons 
or  handholds  in  the  end  of  said  car,  to  his  great  damage  as 
aforesaid.  (4)  On  said  date  aforesaid  the  defendant  used  on 
its  track  in  Walker  county,  Alabama,  a  freight  car  used  in 
interstate  traffic  that  did  not  have  drawbars  of  the  standard 
height,  and  the  plaintiff,  while  engaged  in  making  the  coup- 
ling with  said  car,  as  it  was  his  duty  to  do,  his  hand  was 
badly  torn,  cut,  or  bruised,  and  had  one  finger  cut  off,  and 
was  made  sore  and  sick,  and  suffered  great  mental  and  physi- 
cal pain,  and  was  rendered  for  a  long  time  unable  to  work 
and  earn  money,  and  was  rendered  permanently  less  able  to 
work  and  earn  money,  and  was  disfigured  for  life,  and  was 
pat  to  great  inconvenience  and  expense  for  medicine,  med- 
ical attention,  care,  and  nursing  in  and  about  his  efforts  to 
heal  and  cure  his  said  wounds  and  injuries.  Plaintiff  avers 
that  his  injuries  as  aforesaid  were  caused  by  reason  of  the 
defendant  using  said  freight  car,  which  did  not  have  drawbars 
of  standard  height,  to  his  damage  in  the  sum  aforesaid. 
^S)  On  said  date  plaintiff  was  in  the  services  of  the  defendant 
at  its  instance  as  a  brakeman,  and  as  said  brakeman  it  became 
his  dnty  to  couple  an  engine  to  a  car  on  the  railroad  track  of 
defendant  at  or  near  Carbon  Hill,  Ala.,  and  in  making  said 
coapling  plaintiff's  hand  was  caught  between  the  couplers, 
whereby  plaintiff's  hand  was  badly  cut,  torn,  or  bruised,  and 
one  finger  cut  off,  ,and  plaintiff  was  made  sore  and  sick  and 
suffered  great  mental  and  physical  pain,  and  was  rendered 
for  a  long  time  unable  to  work  and  earn  money,  and  was 
crippled  for  life,  and  was  put  to  great  inconvenience  and  ex- 
pense for  medicine,  medical  attention,  care,  and  nursing  in 
or  about  his  efforts  to  cure  and  heal  his  said  wounds  and  in- 
juries. Plaintiff  avers  that  he  suffered  said  injuries  and 
damages  by  reason  and  as  an  approximate  consequence  of 
the  defect  in  the  condition  of  the  ways,  works,  machinery, 
or  plant  used  in  or  connected  with  said  business  of  defendant, 
which  defect  arose  from,  or  had  not  been  discovered   or  rem- 
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edied  owing  to,  the  negligence  of  defeadant,  or  of  s 
son  in  the  services  or  employment  of  defendant,  and 
by  it  with  the  duty  of  seeing  that  the  ways,  works,  an 
or  piant  were  in  proper  condition,  namely,  the  dra 
the  car  that  plaintiff  was  coupling  to  an  engine  w: 
order,  defective,  or  otherwise  not  proper  and  sufG 
the  purpose.  (6)  Plaintiff  aveis  that  bis  said  in 
damage  were  caused  by  reason  of  the  negligence  of 
liam  Dice,  who  was  then  and  there  in  the  setvici 
defendant,  and  to  whose  orders  or  directions  the  pi 
the  time  of  the  injury  was  bound  to  conform,  and 
fDrm,  and  his  said  injuries  resulted  from  his  having 
formed,  PlaJntiS  avers  that  said  negligence  of  i 
William  Dice  consisted  in  directing  the  defendant 
the  coupling  between  an  engine  that  had  a  link 
coupler  to  a  car  which  had  a  drawhead  which  was  i 
and  out  of  place,  to  the  plaintiS's  damage  in  the  sum 
teen  hundred  and  ninety-five  dollars,  wherefore  he  su 

The  defendant  demurred  to  the  complaint  as  a  wb 
the  fallowing  grounds:  (i)  Each  count  of  said  compl 
to  show  any  fact  of  negligence  or  circumstance  whii 
render  the  defendant  liable.  (2)  Each  count  fails 
or  allege  any  facts  of  negligence  or  wrong  committi 
fendant  which  proximately  contributed  to  the  injc 
plained  of.  (3)  There  is  no  sufficient  allegation  of  ni 
which  caused  the  injury  complained  of.  (4)  Each 
counts  tails  to  aver  anv  facts  from  which  can  be  infe: 
defect  existing  in  the  box  car  and  engine  at  the  time 
is  alleged  to  have  made  the  said  coupling.  (5)  Ea 
shows  on  its  face  that  the  alleged  danger  in  altem 
couple  the  said  car  and  engine  was  a  risk  tnciden 
plaintid's  employment,  from  which,  in  resulting  ii 
no  action  arises. 

To  the  first  and  second  counts  of  the  complaint  thi 
ant  demurred  upon  the  following  ground:  (i)  Eac 
counts  I  and  2  fails  to  show  how  or  why  it  was  tbe 
the  defendant  to  use  cars  coupling  automatically  by 
To  the  third  and  fourth  counts  of  the  complaint  the 
ant  demurred  upon  the  following  grounds:  (1)  Eac 
counts  fails  to  aver  why  or  in  what  respect  the  said  gi 
or  handholds  were  insufficient,  or  how  the  same  coi 
to  the  injury  complained  of,  (3)  Each  of  said  conn 
4  (ails  to  aver  how  or  in  what  respect  the  grab-irons 
holds  or  drawbars  contributed  to  the  injury  compl 
(2)  It  is  not  shown  how  or  in  what  respect  it  was  thi 
defendant  to  have  grab-irons  or  handholds  of  a 
height.  (4)  Each  of  sqid  counts  fails  to  aver  that  t 
irons  or  handholds  or  drawbars  attached  to  the  said 
out  of  order,  or  unsafe,  or  unfit  to  be  used  by  the  coc 
its  business.  To  the  fifth  count  of  the  complaint  th( 
ant  demurred  upon  tbe  following  ground:    The  samt 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S       491 

Kansas  City,  etc.,  R.  Co.  v,  Flippo 

aver  the  name  of  the  person  in  the  service  or  employment  of 
defendant  to  whom  was  intrusted  the  duty  of  seeing  that  the 
ways,  works,  machinery,  or  plants  of  the  defendant  were  in 
proper  condition,  or  that  his  name  could  not  have  been  ascer- 
tained by  reasonable  diligence.  To  the  sixth  count  of  the 
complaint  the  defendant  demurred  upon  the  following 
grounds:  (i)  It  is  not  shown  that  William  Dice  had  author- 
ity to  direct  plaintiff  to  make  the  coupling.  (2)  The  alleged 
defect  was  open  and  obvious  to  the  plaintiff,  and  in  attempt- 
ing to  make  the  coupling  of  the  engine  and  the  car  he  as- 
sumed the  risk  occasioned  by  the  alleged  defect  in  the 
drawhead  and  coupling  appliances. 

The  defendant  pleaded  the  general  issue  and  several  special 
pleas.     Among  the  special  pleas  filed  by  the  defendant  were 
the    following:    ''(3)  And  for  a  further  answer  to  the  com- 
plaint the  defendant  says  that  the  plaintiff,  well  knowing  the 
condition  of  the  car  and  coupling  appliances,   voluntarily 
undertook  to  couple  the  engine  to  the  car,  and  that  he  thereby 
assumed  the  risk  of  any  danger  and  injuries  incident  thereto. 
(4)  And  for  a  further  answer  to  the  complaint,  and  each  count 
thereof  separately  and  severally,  the  defendant  says  that  the 
plaintiff,  well  knowing  the  condition  of  the  coupling   appli- 
ances and  the  car,  voluntarily  undertook  to  couple  the  engine 
to  the  car,  and  went  in  between  the  car  and  the  engine  to 
couple  them  together,  and  was  injured,  and  his  said  negli- 
gence contributed  proximately  to  his  alleged  injuries." 

To  the  third  and  fourth  pleas  the  plaintiff  demurred  upon 
the  following  grounds:  (i)  The  said  pleas  are  interposed  to 
the  whole  complaint  and  the  allegations  of  the  first,  second, 
third,  and  fourth  counts  of  the  complaint  show  that  the  plain- 
tiff did  not  assume  the  risk  of  said  danger  and  injuries. 
(2)  The  said  pleas  are  filed  as  an  answer  to  the  whole  com- 
plaint, and  the  allegations  of  the  first  count  of  the  complaint 
are  that  plaintiff's  injuries  were  caused  by  defendant  using  in 
interstate  traffic  a  car  not  equipped  with  couplers  coupling 
automatically  by  impact.  (3)  The  said  pleas  purport  to  an- 
swer the  whole  complaint,  and  the  allegations  of  the  third 
count  of  the  complaint  show  that  plaintiff's  injuries  were 
caused  by  defendant  using  in  interstate  commerce  a  car  that 
was  not  provided  with  secure  grab-irons  or  handholds  in  the 
end  of  said  car. 

Issue  was  joined  on  the  plea  of  the  general  issue  and  the 
pleas  setting  up  contributory  negligence  of  the  plaintiff.  The 
facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

The  defendant  requested  the  court  to  give  to  the  jury, 
among  others,  the  following  written  charges,  and  separately 
excepted  to  the  court's  refusal  to  give  each  of  them  as  asked: 
''(i)  If  you  believe  the  evidence,  you  must  find  for  the  de- 
fendant. (2)  If  you  believe  the  evidence,  you  cannot  find 
for  the  plaintiff  under  the  first  count  of  the  complaint.  (3)  If 
you  believe  the  evidence,  you  c&nnot  find  for  the  plaintiff 
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UQder  the  second  count  of  the  complaint.  (4)  If  yon  t 
the  evidence,  you  cannot  find  for  the  plaintifi  under  the 
count  of  the  complaint."  "(6)  If  you  believe  the  evii 
you  cannot  find  for  tlie  plaintiff  under  the  61th  count  < 
complaint."  "(8)  I(  you  believe  the  evidence,  you  mu 
that  at  the  time  the  plaintiff  was  injured  the  car  wbic 
coupled  to  the  engine  was  not  being  used  by  the  defe 
in  moving  intestate  traific.  (.9)  K  you  believe  the  evii 
you  must  6nd  that  at  the  time  the  plaintift  was  injurE 
engine  which  was  coupled  to  the  car  was  not  being  u! 
the  defendant  in  moving  interstate  traffic.  (10)  If  yc 
lieve  the  evidence,  you  must  find  that  at  the  time  the 
tiff  was  injured  the  car  which  was  coupled  to  the  engia 
equipped  with  a  coupler  coupling  automatically  by  ir 
(ti)  H  you  believe  the  evidence,  you  must  find  that  < 
time  the  plaintiff  was  injured  in  coupling  the  engine 
car  for  the  purpose  of  moving  it  to  Carbon  Hill  the  d 
ant  was  not  using  either  the  engine  or  car  in  moving 
state  traffic."  "(13)  I  charge  you  that  there  is  00  evi 
ta  the  case  that  authorizes  you  to  find  that  the  car  to 
the  engine  was  coupled  by  the  plaintifi  was  used  in  inte 
traffic  until  after  the  car  reached  Carbon  Hill.  (14)  1 
believe  the  evidence,  you  must  find  that  the  car  to  whii 
engine  was  coupled  by  the  plaintifi  was,  at  the  time  i 
so  coupled  and  at  the  time  plaintifi  was  injured,  pre 
with  secure  grab-irons  in  the  ends  of  the  car.  (ij)  II 
sooably  careful  and  prudent  man  would  have  known,  i 
the  coupling  was  made,  whether  the  car  did  or  not  ha 
cure  grab-irons  in  the  end  of  the  car  at  which  the  coi 
was  made,  and  if  you  believe  from  the  evidence  that  t 
had  such  grab-irons,  and  at  the  time  the  coupling  was 
the  plaintiff  did  not  know  this,  and  that  his  failure  to 
this  proximately  caused  his  injury,  you  must  find  for  t 
fendant."  "(17)  If  you  believe  from  the  evidence  that 
the  engine  came  hack  against  the  car  the  jar  of  the  co 
was  no  greater  than  was  usual  and  ordinary,  you  mus 
for  the  defendant,  if  you  further  believe  from  the  evi 
that  it  was  such  jar  of  the  collision  that  caused  the  pi 
to  throw  his  hand  on  the  drawhead  of  the  car  in  such  a 
tion  that  the  finger  that  was  mashed  was  caught  betwe 
drawhead  and  the  deadwood.  (iS)  If  you  believe  tfc 
dence,  you  cannot  find  that  the  car  was  being  used  inn- 
interstate  traffic  until  after  the  defendant  had  been 
instructions  to  carry  the  car  to  Harrison,  Mississippi. 
some  point  outside  the  state  of  Alabama,  and  the  bun 
upon  the  plaintifi  to  reasonably  satisfy  you  by  a  prepi 
ance  of  the  evidence  that  at  the  time  of  the  injury 
plaintiff  such  instructions  had  been  given,  and  the  c: 
being  moved  in  carrying  out  and  in  pursuance  of  such  ir 
tions."  "(b)  If  the  jury  believe  from  the  evidence  th 
plaintifi   placed  his   hand  on  the   coupler   in  such   a  E 
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as  his  finger  was  caught  by  the  deadwood  of  the  car  after  the 
plaintiff  had  made  the  coupling,  he  is  guilty  of  contributory 
negligence,  and  cannot  recover,  and  your  verdict  must  be 
for  the  defendant. "  ''(d)  If  the  jury  believe  from  the  evidence 
that  the  plaintiff,  in  making  the  coupling,  undertook  to  pull 
the  coupler  on  the  car,  and  in  pulling  the  coupler  be  placed 
his  hand  on  the  buffer  of  the  coupler  so  his  finger  was  caught 
by  the  deadwood  of  the  car,  he  was  guilty  of  such  negligence 
which  precludes  him  from  recovery,  and  your  verdict  must 
be  for  the  defendant,  (e)  If  the  plaintiff,  after  making  the 
coupling,  placed  his  hand  on  the  buffer  of  the  coupler  so  his 
finger  was  caught  by  the  deadwood  of  the  car,  he  was  guilty 
of  negligence,  and  cannot  recover,  and  you  must  return  a 
verdict  for  the  defendant,  (f)  If  the  jury  believe  from  the 
evidence  that  defendant's  employees  who  had  charge  of  the 
engine  and  car  were  not  guilty  of  any  negligence,  and  that 
the  coupling  appliances  were  in  proper  order  on  the  engine 
and  car  which  the  plaintiff  coupled,  then  plaintiff  cannot  re- 
cover, and  your  verdict  must  be  for  the  defendant,  (g)  If 
the  jnry  believes  the  evidence,  they  are  bound  to  find  that 
the  plaintiff  undertook  to  couple  the  engine  to  the  car  well 
knowing  the  condition  of  the  coupling  appliances  on  the  en- 
gine and  the  car,  and  the  plaintiff,  by  reason  of  the  negligent 
position  which  he  then  and  there  assumed,  proximately  con- 
tributed to  plaintiff's  injury.  He  cannot  recover,  and  you 
must  find  for  the  defendant." 

There  were  verdict  and  judgment  for  the  plaintiff,  assessing 
his  damages  at  $350.  The  defendant  appeals,  and  assigns  as 
error  the  several  rulings  of  the  trial  court  to  which  excep- 
tions were  reserved. 

Walker,  Tillman,  Campbell  &  Walker,  for  appellant. 
Coleman  &  Bankhead,  for  appellee. 

DOWDELL,  J.  This  is  a  suit  brought  by  the  appellee 
against  the  appellant  railroad  company  to  recover  damages 
for  personal  injuries  received  while  in  the  discharge  of  his 
duties  as  a  brakeman  by  reason  of  the  alleged  negligence  of 
the  defendant.  The  complaint  contained  six  counts,  the  first 
four  being  predicated  upon  a  violation  by  defendant  of  an  act 
of  Congress  approved  March  2,  1893,  known  as  the  ''Safety 
Appliance  Act,"  and  entitled  ''An  act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  compelling 
common  carriers  engaged  in  interstate  commerce  to  equip 
their  cars  with  automatic  couplers,"  etc.  (27  Stat.  S3if  c. 
196  [U.  S.  Comp.  St.  190T,  p.  3174]);  and  the  last  two  being 
for  alleged  negligence  arising  under  our  statute,  known  as  the 
"Employer's  Liability  Statute.'*  The  complaint  and  each 
count  thereof  was  demurred  to  by  the  defendant,  and  the  de- 
murrers were  overruled.  On  this  ruling  of 'the  court  the 
assignments  of  error  numbered  from  i  to  7,  inclusive,  are 
based. 
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It  J9  a  well-established  rule  of  law  that  the  violati 
statute  by  a  railroad  company  ia  the  operation  of  its  r( 
trains  constitutes  an  act  of  negligence  lor  which  a  1 
becomes  fixed  upon  the  company  when  injury  to  a 
results  as  the  proximate  consequence  of  such  aegl 
The  courts  of  the  country  take  judicial  notice  of  the 
Congress  known  as  the  "Safety  Appliance  Act,"  and 
the  complaint  avers  a  state  of  facts  which  show  a  fai 
the  part  of  the  railroad  company  to  comply  with  the  i 
ments  of  the  statute,  this  is  sufficient;  it  not  being  n 
to  plead  specially  a  general  statute.  The  objection  ra 
the  several  counts  because  of  the  generality  of  the  ave 
of  negligence  is  untenable.  As  said  in  Ga.  Pac.  R.  R. 
Davis,  g2  Ala.  307.  9  Sjuth.  253,  25  Am.  St.  Rep,  47, 
many  of  our  cases  are  cited,  and  which  have  been  fc 
in  more  recent  decisions:  "Under  our  system  of  pii 
very  general  averments,  little  short,  indeed,  of  mere  1 
sions,  of  a  want  of  care  and  consequent  injury,  leavi 
the  facts  which  constitute  and  go  to  prove  the  negl 
meet  all  the  requirements  of  the  law."  When  tested 
rule  laid  down  in  these  cases,  the  complaint  was  no 
to  the  demurrer  on  the  ground  therein  stated,  and  dc 
was  committed  in  overruling  the  same. 

The  defendant  filed  a  number  of  pleas,  all  and  each  o\ 
purported  to  be  6led  to  the  complaint  as  a  whole,  as 
lunts  severally  named.  Demnrters  were  interpos 
sustained  to  pleas  3  and  4.  The  third  plea  set  up  as 
fense  the  assumption  of  risk  by  the  defendant.  This 
not  be  pleaded  as  to  those  counts,  which  were  based  up 
act  of  Congress  above  mentioned,  known  as  the  "Safe 
pliance  Act,"  since  this  statute  in  terms  provides 
cases  arising  under  it  from  a  failure  to  comply  with  i 
visions  the  employee  shall  not  be  deemed  to  have  as 
the  risk  of  the  employment.  The  fourth  plea,  if  ta 
setting  up  assumed  risk,  was,  for  the  same  reason,  bad 
if  taken  as  setting  up  conlributory  negligence,  it  was 
in  failing  to  aver  in  what  the  contributory  negligenci 
sisted.  It  cannot  be  affirmed  to  be  negligence  per  sc 
brakeman  to  go  in  between  the  cars  and  engine  to  r 
coupling,  and  this,  in  eSect,  is  what  is  alleged  as  the 
gence  in  plea  4.  The  assumption  of  risk  as  a  mal 
defense  :s  one  that  arises  out  of  the  contract  betwei 
parties,  and  we  see  no  reason  why  it  is  not  as  much 
the  legislative  competency  of  the  Congress  of  the 
States  when  legislating  as  to  interstate  con^^merce — a 
exclusively  within  its  power  under  the  federal  constiti 
to  say  that  the  common  carrier,  when  engaged  in  ind 
commerce,  failing  to  comply  with  the  provisions  of  th 
ute,  may  not  avail  itself  of  the  doctrine  o(  assumed  r 
it  (the  Congress)  has  to  provide  for  regulations  with 
a  compliance  is  required.     We  see  no  merit  in  the  sufy 
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in  argament  by  counsel  for  appellant  along  this  line.  There 
was  no  error  in  sustaining  the  demurrer  to  this  plea  as  origi- 
nally filed.  The  pleas  were  subsequently  amended,  and 
limited  to  the  fifth  and  sixth  counts,  and  issue  was  joined  on 
them  along  with  other  pleas. 

On  the  trial  the  fourth  and  sixth  counts  of  the  complaint 
were  eliminated  by  charges  of  the  court  given  at  the  instance 
oi  the  defendant,  and  we  therefore  take  no  notice  of  the 
rulings  of  the  trial  court  on  the  pleadings  relative  to  these 
counts. 

It  remains  to  be  considered  whether  any  error  was  com- 
mitted in  the  giving  and  refusal  of  charges  under  the  other 
counts.     The  evidence  was  that  the  defendant  operated  a 
railroad  leading  from  Birmingham,  in  Alabama,  to  Memphis, 
in  Tennessee;  that  the  plaintiff  was  in  its  employment  and 
service  as  a  brakeman,  and  while  in  the  act  of  coupling  a 
car  to  a  switch  engine  he  was  injured   by  having  a  finger 
crushed,  which  necessitated  amputation.     The  evidence  also 
without  conflict  showed  that  at  the  time  of  the  accident  the 
car  and  engine  were  at  No.  $  mines,  about  a  mile  west  of 
Carbon  Hill,  Ala.;  Carbon  Hill  being  a  station  on  defendant's 
main  line,  and  No.  5  mines  being  connected  with  the  main 
line  at  Carbon  Hill  by  a  spur  track.     The  car  at  the  time  of 
the  accident  was  being  switched  at  No.  5  mines  preparatory 
to  being  carried  to  Carbon  Hill  by  the  switch  engine  (used 
by  the  defendant  between  said  points)  pieparatory  to  being 
shipped   fary  regular  train  over  the  main  line.     This  switch 
engine  never  went  any  further  than    Carbon  Hill,  and  was 
not  used  for  any  other  purpose  than  that  of  a  switch  engine. 
It  was  not  used  on  the  main  line,  but  merely  for  carrying  cars 
to  the  depot  at  Carbon  Hill  from  the  mines,  and  then  plac- 
ing the  cars  on  a  storage  track  at  Carbon  Hill  to  be  taken 
from  the  storage  track  and  put  on  a  special  sidings  and  from 
that  siding  they  were  taken  by  regular  trains  to  the  point  of 
destination.     It  is  further  showfi  by  the  evidence,  and  with- 
out dispute,  that  the  car,  after  it  had   been  loaded  at  the 
mines  and  put  on  the  storage  track  at  Carbon  Hill,  was 
thereafter  billed  and  shipped  from  Carbon  Hill  to  Aberdeen, 
Miss.,  by  the  Galloway  Coal  Company,  which  company  owned 
No.  s  mines.     The  car  was  an  Illinois  Central  car,  and  num- 
bered 7S,3o6.     It  was  also  shown  that  cars  of  coal  were  some- 
times billed  from  the  mines  and  sometimes  from   Carbon 
Hill.    It  therefore  appears  from  the  evidence  without  dispute 
that  the  car,  when  the  accident  happened,  was  on   the  spur 
track  of  the  defendant,  about  a  mile  from  the  main  line,  and 
there  is  nothing  in  the  record  to  show  that  any   instructions 
whatever    had  been  given  by    the  shipper  before    the  car 
reached  Carbon  Hill  as  to  its  destination  or  intended  destina- 
tion, but  that  it  was  placed  upon  a  storage  track  by  a  switch 
engine,  which  was  used  for  no  other  purpose,  where  it  was 
left,  and  afterwards  it  was  made  a  part  of  a  regular  train, 
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and  cariied  to  Aberdeen,  Miss.     For  aagbt  that  appears  !io 
the  record,  the  car  of  coal  at  the  time  of  the  accident,  while 
still  at  the  mines,  might  have  been  intended  for  shipment 
by  the  owner,  the  Galloway  Coal    Company,  to  some  ^  point 
within  the  state.     In  the  opinion  of  the  writer,  the  evidence 
afiords  no  legitimate  inference  to  be  drawn  by  the  jury  that 
the  car,  at  the  time  of  the  injury,  was  being  used  in  the  trans- 
portation of  interstate  commerce.     The  other  members   of 
the  court,  however,  do  not  concur  in  this  view,  but  are  of  the 
opinion  that  upon  the  whole  evidence  the  question  as  to 
whether  the  car  was  at  the  time  being  used  in  interstate  com- 
merce should  have  been  left  to  the  determination  of  the  jory. 
The  undisputed  evidence,  however,  was  that  the  car  in  qnes- 
tion  was  equipped  with  appliances  as  required  by  the  act  of 
Congress — that  is  to  say,  with  automatic  couplers — and  nnder 
the    averments  of   the  complaint    that  the  cars  were    not 
equipped  with  automatic  couplers,  evidence  merely  of  a  defect 
in  such  couplers  would  not  support  the  averment.    The  de- 
fendant therefore  was  on  this  undisputed  evidence  entitled  to 
the  general  charge  requested  as  to  the  counts  based  on  said 
act  of  Congress,  and  the  court  erred  in  refusing  the  same. 

The  remaining  count.  No.  5,  upon  which  a  trial  was  had» 
counted  on  a  defect  in  the  drawhead  of  the  car  as  being  the 
proximate  cause  of  the  plaintiff's  injury.  While  the  plaintiff's 
evidence  as  to  the  drawhead  of  the  car  being  defective  was 
not  altogether  clear  and  satisfactory,  yet  it  was  sufficient  to 
require  a  submission  of  that  question  to  the  jury;  and,  this 
being  true,  the  affirmative  charge  requested  as  to  this  count 
was  properly  refused. 

The  evidence  as  to  whether  the  defective  drawhead  was 
solely  the  cause  of  the  injury,  or  that  the  contributory  negli- 
gence pleaded  proximately  contributed  to  the  injury,  was  not 
wholly  free  from  conflict,  and  it  was  therefore  proper  to  sub- 
mit the  question  to  the  jury. 

There  were  other  charges  ksked  and  refused,  and  to  which 
exceptions  were  reserved,  and  also  exceptions  taken  to  cer- 
tain portions  of  the  oral  charge  of  the  court;  but  the  view  we 
have  taken,  and  what  we  have  already  said,  renders  it  un- 
ne'^essary  to  consider  in  detail  such  other  exceptions.  For 
the  errors  pointed  out,  the  judgment  will  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 
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UNITED  STATES  v.  GEDDES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  June  8,  1904.) 

[131  Fed.  Rep.  452.] 

Safety  Appliance  Act — Noncompliance — Interstate  Traffic — Intra- 
state Railroads.* — Defendant,  as  receiver,  operated  a  narrow  gauge 
railroad  wholly  in  Ohio,  which  connected  at  one  of  its  termini  with 
the  B.  &  O.  Railroad.  Defendant  refused  to  ship  interstate  traffic 
over  his  road,  either  received  from  or  delivered  to  the  B.  &  O.  road, 
under  a  through  bill  of  lading,  or  any  other  arrangement,  except  that, 
on  the  delivery  of  such  freight  shipped  over  defendant's  road  under 
a  local  bill  of  lading  at  its  terminus,  it  should  be  received  for  trans- 
portation without  the  state  by  the  B.  &  O.  road  under  another  bill 
of  lading,  the  latter  road  assuming  defendant's  local  freight  charge, 
and  defendant,  on  receiving  such  shipments  from  the  B.  &  O.  lor 
transportation  to  points  on  his  line,  charged  a  local  freight  tariff  from 
the  receiving  point  to  destination,  also  assuming  payment  of  the  B. 
&  O.'s  advance  charges,  settlement  of  freight  between  the  parties 
being  made  weekly.  Held,  that  defendant's  railroad  was  not  engaged 
in  interstate  commerce  within  the  meaning  of,  and  was,  therefore, 
not  liable  for  penalties  for  noncompliance  with,  the  safety  appliance 
act  (Act  Cong.  March  2,  1893,  c.  196,  27  Stat.  532,  as  amended  by  Act 
Cong.  April  1,  1896,  c.  87,  29  Stat.  85  [U.  S.  Comp.  St.  1901,  p.  3175]), 
requiring  common  carriers  engaged  in  interstate  commerce  by  rail 
road  to  equip  their  cars  with  automatic  couplers,  etc. 

In  Error  to  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 
This  was  a  suit  on  behalf  of  the  United  States  for  the  re- 

*For  authorities  in  this  series  on  the  question  whether  or  not  a 
carrier  was  engaged  in  interstate  commerce  on  a  certain  occasion,  see 
Winkler  v.  Philadelphia  &  R.  Ry.  Co.  (Del.),  6  R.  R.  R.  361,  29  Am. 
&  Eng.  R.  Cas.,  N.  S.,  361  (if  a  car  being  moved  has  come  from  a 
point  without  the  state,  it  has  been  moving  interstate  commerce, 
within  the  meaning  of.  the  act  of  congress  requiring  cars  to  be 
equipped  with  automatic  couplers;  and,  though  a  car  to  which  a 
tender  was  being  coupled  was  not  used  in  interstate  commerce,  the 
statute  applied,  if  the  removal  of  such  car  was  a  necessarv  step  in 
moving  an  interstate  car);  Johnson  v.  Southern  Pac.  Co.  (C.  C.  A.), 
5  R.  R.  R.  11,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  11  (cars  loaded  with 
articles  shipped  to  other  states,  and  started,  whether  in  yards,  on 
tracks,  or  in  trains,  are  used  to  move  interstate  commerce);  United 
States  V.  Lehigh  Valley  R.  Co.  (N.  Y.),  3  R.  R.  R.  682,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  682  (fact  that  grain  was  received  at  initial  point  from 
carrier  by  which  it  had  been  transported  from  a  point  in  another  state, 
and  was  there  stored  for  further  shipment,  did  not  make  shipment 
an  interstate  one,  where  it  was  not  taken  under  through  bill  of  lading; 
and  shipment  between  points  in  same  state  not  an  interstate  ship> 
ment  merely  because  line  of  road  between  terminal  points  passes 
through  other  states);  note,  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  148  (ship- 
ments between  points  in  same  state  but  passing  through  another 
state);  Cargill  Co.  v.  Minnesota  (U.  S.),  20  Am.  &  Eng.  R.  Cas.,  N. 
S.,  658  (state  statute  requiring  license  for  elevator  in  which  grain  is 
stored  for  interstate  shipment  is  not,  therefore,  a  regulation  of  inter- 
state commerce);  Louisville  &  N.  R.  Co.  v.  Vancleave  (Ky.),  21 
Am.  &  Eng.  R.  Cas.,  N.  S.,  477  (what  constitutes  interstate  com- 
merce); Atlanta,  K.  &  N.  Ry.  v.  Home  (Tenn.),  19  Am.  &  Eng.  R. 
Cas.,  N.  S.,  509  (when  provision  of  interstate  commerce  act  concern- 
ing rates  was  applicable). 

12  R  R  K-32 
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« 

CO  very  of  penalties  provided  by  Act  Cong.  March  2,  1893, 
c.  196,  §  6,  27  Stat.  $32,  as  amended  by  Act  Cong.  April  i« 
1896,  c.  87,  29  Stat.  85  [U.  S.  Comp.  St.  1901,  p.  3175].  known 
as  the  ''Safety  Appliance  Act."  The  sections  of  the  act  in- 
volved are: 

''Section  i.  That  from  and  after  the  ist  day  of  January, 
1898,  it  shall  be  unlawful  for  any  common  carrier  engaged  in 
interstate  commerce  by  railroad  to  use  on  its  line  any  locomo- 
tive engine  in  moving  interstate  traffic  not  equipped  with  a 
power  driving  wheel  brake  and  appliances  for  operating  the 
train  brake  system,  or  to  run  any  train  in  such  traffic  after 
said  date  that  has  not  a  sufficient  number  of  cars  in  it  so 
equipped  with  power  or  train  brakes  that  the  engineer  on  the 
locomotive  drawing  such  train  can  control  its  speed  without 
requiring  brakemen  to  use  the  common  hand  brake  for  that 
purpose.'' 

"Sec.  2.  That  on  and  after  the  ist  day  of  January,  1898,  it 
shall  be  unlawful  for  any  such  common  carrier  to  haul  or  per- 
mit to  be  hauled  or  used  on  its  line  any  car  used  in  moving 
interstate  traffic  not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  which  can  be  uncoupled  without 
the  necessity  of  men  going  between  the  ends  of  the  cars.*' 

"Sec.  6.  That  any  such  common  carrier  using  any  locomo- 
tive engine,  running  any  train,  or  hauling  or  permitting  to 
be  hauled  or  used  on  its  line  any  car  in  violation  of  any  of 
the  provisions  of  this  act,  shall  be  liable  to  a  penalty  of  one 
hundred  dollars  for  each  and  every  such  violation,  to  be  re- 
covered in  a  suit  or  suits  to  be  brought  by  the  United  States 
District  Attorney  in  the  district  court  of  the  United  States 
having  jurisdiction  in  the  locality  where  such  violation  shall 
have  been  committed;  and  it  shall  be  the  duty  of  such  Dis- 
trict Attorney  to  bring  such  suits  upon  duly  verified  informa- 
tion being  lodged  with  him  of  such  viplation  having  occurred; 
and  it  shall  also  be  the  duty  of  the  Interstate  Commerce 
Commission  to  lodge  with  the  proper  district  attorneys  in- 
formation of  any  such  violations  as  may  come  to  its  knowl- 
edge," etc. 

The  petition  contains  four  causes  of  action,  alleging  four 
violations  of  the  law,  based  upon  the  movement  of  four  cars 
used  in  moving  interstate  traffic,  but  not  equipped  with 
automatic  couplers.  A  jury  was  waived  and  the  court  found 
in  favor  of  the  defendant  on  the  ground  that  the  railroad  op- 
erated by  him  was  not  engaged  in  interstate  commerce  and 
that  the  cars  complained  of  were  not  used  in  moving  inter- 
state traffic. 

The  Ohio  River  &  Western  Railway  Company  (operated 
by  the  defendant  as  receiver)  was,  at  the  time  of  the  acts 
complained  of,  a  common  carrier  owning  and  operating  a 
narrow  gauge  railroad  about  100  miles  long,  wholly  within 
the  state  of  Ohio,  from  Bellaire,  on  the  Ohio  river,  to  Zanes- 
ville,  a  town  in  the  interior.     At  Bellaire  it  connected  with 
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tfae  Baltimore  &  Ohio  road,  in  the  sense  that  it  received 
from  the  Baltimore  &  Ohio  freight  from  other  states  marked 
for  points  on  its  line,  and  delivered  to  the  Baltimore  &  Ohio 
ireight  from  points  on  its  line  marked  for  other  states,  in 
the  following  manner:  There  was  no  interchange  or  common 
use  of  cars,  the  gauges  of  the  two  roads  being  diflerent. 
The  cars  of  the  defendant  road  were  used  only  on  its  own 
line.  But  a  transfer  track  ran  from  the  main  line,  of  the 
Baltimore  &  Ohio  to  the  terminal  station  of  the  defendant 
road,  so  that  the  freight  cars  of  the  two  roads  could  be 
placed  alongside  adjoining  platforms  and  the  transfer  of 
freight  made  by  the  use  of  trucks  handled  by  the  Baltimore 
&  Ohio  men.  No  through  bills  of  lading  for  such  freight 
were  issued  by  either  road,  no  through  rate  was  fixed  by  mu- 
taal  arrangement,  and  no  conventional  division  of  a  through 
freight  charge  was  made.  Each  road  charged  and  collected 
its  local  freight  rate  in  this  way:  Freight  transported  to 
Bellaire  by  the  defendant  road  and  marked  for  a  point  in 
another  state  was  delivered  to  the  agents  of  the  Baltimore  & 
Ohio  with  an  expense  or  transfer  bill,  which  stated  the  origi- 
nal point  of  shipment,  the  consignee  and  place  of  consign- 
ment, and  the  freight  charges  of  the  delivering  road.  Way- 
bills also  accompanied  the  tra£Bc.  On  taking  charge  of  the 
freight,  the  Baltimore  &  Ohio  would  assume  the  payment  of 
the  freight  charges  of  the  defendant  road,  collecting  the  en- 
tire charges  on  delivering  the  freight  at  its  destination. 
Tfae  same  method  was  pursued  with  respect  to  freight  com- 
ing from  outside  Ohio,  and  destined  for  a  point  on  the  line 
of  the  defendant  road  within  Ohio,  except  that  the  agents  of 
the  Batimore  &  Ohio  at  Bellaire  would  bring  the  trafiBc  to 
and  put  it  in  the  cars  of  the  defendant  road.  On  receiving 
the  freight,  with  the  expense  or  transfer  bill,  the  defendant 
road  would  assume  the  charges  of  the  Baltimore  &  Ohio, 
collecting  the  entire  freight  charges  at  the  destination. 
There  were  weekly  settlements  between  the  two  roads  of 
these  collections,  and  the  payment  of  any  balance  found  to 
be  due  on  such  settlements;  but  each  road  became  responsi- 
ble for  the  freight  charges  of  the  other,  whether  they  were 
ever  collected  from  the  consignee  or  not.  Such  transfers  of 
traffic  were  made  nearly  every  day.  Each  company's  freight 
charges  were  in  accordance  with  its  own  rates. 

The  acts  upon  which  the  suit  was  based  were  the  hauling 
in  a  car  not  equipped  with  automatic  couplers,  from  Sum- 
merfield,  Ohio,  to  Bellaire,  Ohio,  of  37  cases  of  eggs  destined 
for  Pittsburg,  Pa.,  and  delivered  at  Bellaire  to  the  Baltimore 
&  Ohio  road  for  shipment  there;  and  the  hauling  in  three 
separate  cars  not  equipped  with  automatic  couplers,  from 
Bellaire,  Ohio,  to  Woodsfield,  Ohio,  of  certain  coils  of  wire 
rope  shipped  from  Philadelphia,  consigned  to  Woodsfield, 
and  transjferred  from  the  Baltimore  &  Ohio  to  the  defendant 
road  at  Bellaire  for  shipment  to  Woodsfield.  It  does  not  ap- 
pear that  any  through  bills  of  lading  were  issued  for  this 
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freight.  The  form  of  bill  of  lading  used  by  the  defendant 
company  was  produced.  It  had  on  it  the  following  printed 
notice:  ''This  blank  must  in  no  case  be  filled  with  the  name 
of  any  station  or  place  beyond  the  line  of  this  company's 
road.*' 

Sherman  T.  McPherson  and  L.  A.  Shaver,  for  the   United 
States. 
W.  F.  Hunter,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Cireuit 
Judges. 

RICHARDS,  Circuit  Judge,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  opinion  of  the  conrt. 

In  the  cases  of  The  Daniel  Ball,  lo  Wall.  557.  565,  19  L. 
Ed.  Q99  (decided  in  1870),  and  Coe  v.  Errol,  116  U.  S.  517, 
528,  6  Sup.  Ct.  475,  479,  29  L.  Ed.  715  (decided  in  1885), 
it  was  held  that : 

''Whenever  a  commodity  has  begun  to  move  as  an  article 
of  trade  from  one  state  to  another,  commerce  in  that  com- 
modity between  the  states  has  commenced." 

In  the  former  case  it  is  said: 

''The  fact  that  several  difierent  and  independent  agencies 
are  employed  in  transporting  the  commodity,  some  acting 
entirely  in  one  state,  and  some  acting  through  two  or  more 
states,  does  in  no  respect  afiect  the  character  of  the  trans- 
action. To  the  extent  in  which  each  agent  acts  in  that 
transportation,  it  is  subject  to  the  regulation  of  Congress.** 
Page  S65,  10  Wall,  19  L.  Ed.  999. 

And  in  the  latter: 

"But  this  movement  [from  state  to  state]  does  not  begin 
until  the  articles  have  been  shipped  or  started  for  transporta- 
tion from  the  one  state  to  the  other.  The  carrying  of  them 
in  carts  or  other  vehicles,  or  even  floating  them  to  the  depot 
where  the  journey  is  to  commence  is  no  part  of  that  journey. 
*  *  *  Until  actually  launched  on  its  way  to  another 
state,  or  committed  to  a  common  carrier  for  transportation 
to  such  state,  its  destination  is  not  fixed  and  certain." 
Page  528,  116  U.  S.,  page  479,  6  Sup.  Ct.,  29  L.  Ed.  71$. 

The  Daniel  Ball  Case  involved  the  authority  of  the  United 
States  to  license  a  vessel  engaged  in  transportation  on  its 
navigable  waters,  and  Mr.  Justice  Field,  who  delivered  the 
opinion,  took  pains  to  say  (page  566,  10  Wall.,    19  L.   Ed. 

999): 
"We  are  not  called  upon  to  express  an  opinion   upon  the 

power  of  Congress  over  interstate  commerce  when  carried 

on  by  land  transportation." 

In  1887,  Congress  passed  what  is  known  as  the  "Interstate 

Commerce  Act"    (Act   Feb.   4,  1887,  c.  104,  §  i,  24  Stat.  379 

[U.  S.  Comp.  St.  1901,  p.  3154]),  and,  not  content   with  the 

definition  to  be  drawn  from  these  cases,  in  the  first  section 

defined  as  follows,  common  carriers  engaged  in  interstate  or 

foreign  commerce  made  subject  to  the  act: 
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^The  provisions  of  this  act  shall  apply  to  any  common  car-^ 
rier  or  carriers  engaged  in  the  t,'anspoitation  of  passengers 
or  property  wholly  by  railroad,  or  partly  by  railroad  and 
partly  by  water,  when  both  are  used,  under  a^  common  con- 
trol, management,  or  arrangement,  for  a  continuous  carriage 
or  shipment,  from  one  state  or  territory  of  the  United  States^ 
or  the  District  of  Columbia,  to  any  other  state  or  territory 
of  the  United  States  or  the  District  of  Columbia,  or  from 
any  place  in  the  United  States  to  an  adjacent  foreign  coun- 
try, or  from  any  place  in  the  United  States  through  a  foreign 
country  to  any  other  place  in  the  United  States,  and  also 
to  the  transportation  in  like  manner  of  property  shipped  from 
any  place  in  the  United  States  to  a  foreign  country  and  car- 
ried from  such  place  to  a  port  of  transshipment,  or  shipped 
from  a  foreign  country  to  any  place  in  the  United  States  and 
carried  to  such  place  from  a  port  of  entry  either  in  the 
United  States  or  an  adjacent  foreign  country." 

In  Texas  &  Pacific  Railway  v.  Interstate  Commerce  Com- 
mission, 162  U.  S.  197,  16  Sup.  Ct.  666,  40  L.  Ed.  940, 
the  Supreme  Court,  speaking  by  Mr.  Justice  Shiras,  after 
quoting  the  above  provisions,  said  (page  212,  162  U.  S., 
page  672,  16  Sup.  Ct.,  40  L.  Ed.  940): 

"It  would  be  difficult  to  use  language  more  unmistakably 
signifying  that  Congress  had  in  view  the  whole  field  of  com- 
merce (excepting  commerce  wholly  within  a  state),  as  well 
that  between  the  states  and  territories  as  that  going  to  or 
coming  from  foreign  countries.'* 

If  this  statement  be  accurate,  if  Congress,  by  this  defini- 
tion, did  mean  to  include  within  its  regulating  power  every 
carrier  engaged  in  interstate  or  foreign  commerce,  then  to 
be  a  '^common  carrier  engaged  in  interstate  commerce  by 
railroad,"  within  the  meaning  of  the  Safety  Appliance  Act, 
a  railroad  must  be  ''engaged  in  the  transportation  of  passen- 
gers or  property  wholly  by  railroad  or  partly  by  railroad  and 
partly  by  water  when  both  are  used,  under  a  common  con- 
trol, management,  or  arrangement  for  the  continuous  carriage 
or  shipment"  from  one  state  to  another.  The  court  below, 
taking  the  view  that  the  interstate  commerce  act  and  the 
safety  appliance  act  are  in  pari  materia,  and  referring  to 
the  above  definition,  reached  the  conclusion  there  was  no  ar- 
rangement between  the  two  roads  for  a  continuous  carriage 
or  shipment  from  one  state  to  another,  and  therefore  found 
in  favor  of  the  defendant,  holding  it  was  not  engaged  in  in- 
terstate commerce. 

It  is  vigorously  insisted  that  the  acts  are  not  in  pari  mate- 
ria, and  that  Congress,  by  the  use  of  broader  terms  in  the 
latter  act,  intended  a  wider  application  of  its  provision?.  In 
one  sense,  the  two  acts  are  in  pari  materia,  in  another,  not. 
Both  relate  to  the  regulation  of  commerce  among  the  states 
under  the  supervision  of  the  Interstate  Commerce  Commis- 
sion.    The  first  deals  largely  with  rates  and  fares — the  cost 
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of  the  commerce;  the  second  with  locomotives  and  can 
the  instramentalities  used  to  carry  it  on.  The  first  was  in- 
tended, primarily,  to  protect  shippers;  the  second,  railroad 
employees;  both*  ultimately,  to  promote  the  best  interests  of 
the  public.  In  each  act,  Congress  seeks  to  regulate  com- 
merce. What  commerce?  Commerce  among  the  several 
states.  It  was  desirable,  therefore,  in  the  first  act,  to  define 
that  commerce.  Having  done  this  once,  it  was  sufficient, 
in  the  second  act,  to  apply  its  provisions  to  carriers  *'engas:ed 
in  interstate  commerce,"  adopting  the  definition  of  the  first. 
This  brings  us  to  the  question  whether  the  defendant  was 
^'engaged  in  interstate  commerce"  within  the  meaning  of 
the  congressional  definition. 

In  the  case  of  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  v.  Interstate  Commerce  Commission,  162  U.  S.  184, 
4  Am.  &  Eng.  R.  Cas.,  N.  S.,  223,  16  Sup.  Ct.  700,  40  L.  Ed. 
935  (the  Social  Circle  Case),  it  was  held  that  the  Central  Rail- 
road of  Georgia  was  engaged  in  an  act  of  interstate  commerce 
in  transporting  from  one  point  to  another  in  Georgia  freight 
which  had  been  shipped  from  Cincinnati,  Ohio,  to  Social 
Circle,  Ga.,  under  a  through  bill  of  lading,  with  a  through 
charge  and  an  arrangement  for  a  conventional  division  of 
the  entire  charge  among  the  railroads  contributing  to  the 
movement  of  the  traffic.  Mr.  Justice  Sbiras,  speaking  for 
the  court,  said  (page  193,  162  U.  S.,  page  704,  16  Sup.  Ct.. 
40  L.  Ed.  935): 

^'All  we  wish  to  be  understood  to  hold  is  that  when  goods 
shipped  under  a  through  bill  of  lading,  from  a  point  in  one 
state  to  a  point  in  another,  are  received  in  transit  by  a  state 
common  carrier  under  a  conventional  division  of  the  charges, 
such  carrier  must  be  deemed  to  have  subjected  its  road  to 
an  arrangement  for  a  continuous  carriage  or  shipment  within 
the  meaning  of  the  act  to  regulate  commerce.  When  we 
speak  of  a  through  bill  of  lading,  we  are  referring  to  the 
usual  method  in  the  use  by  connecting  companies,  and  must 
not  be  understood  to  imply  that  a  common  control,  manage- 
ment, or  arrangement  might  not  be  otherwise    manifested.*' 

''It  may  be  true,"  said  the  same  Justice  (page  191,  162  U. 
S.,  page  703,  16  Sup.  Ct.,  40  L.  Ed.  935),  ''that  the  Georgia 
Railroad  Company,  as  a  corporation  of  the  state  of  Georgia,* 
and  whose  entire  road  is' within  that  state,  may  not  be  legally 
compelled  to  submit  itself  to  the  provisions  of  the  act  of 
Congress,  even  when  carrying  between  points  in  Georgia 
freight  that  has  been  brought  from  another  state." 

In  the  present  case  there  was  no  through  bill  of  lading,  no 
through  charge,  no  conventional  division  thereof  among  the 
carriers,  and  no  arrangement  for  a  continuous  carriage  or 
shipment,  unless  the  method  of  transfer  by  which  the  receiv- 
ing road  assumed  the  payment  of  the  charges  of  the  deliver- 
ing road  constituted  such  an  arrangement.  If  it  did,  then 
the  only  way  a  local  road  can  escape  participation  in  an  ar- 
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ransement  for  a  continubas  carriage  or  shipment  of  freight 
from  one  state  to  another  is  to  refuse  altogether  to  handle 
soch  freight;  and  it  cannot  do  this,  for,  as  a  common  carrier, 
it  is  bound  to  receive  and  transport  from  one  point  to 
another  on  its  line,  freight  ofiered  it  for  transportation,  regard- 
less of  the  origin  or  destination  of  the  freight;  so,  notwith- 
standing the  fact  that,  in  the  cases  of  Osborne  v.  Florida, 
164  U.  S.  650,  17  Sup.  Ct.  214,  41  L.  Ed.  586,  Pullman  Com- 
pany V.  Adams,  189  U.  S.  420,  23  Sup.  Ct.  494,  47  L.  Ed. 
877,  and  Pennsylvania  R.  R.  Co.  v.  Knight,  192  U.  S.  21,  24 
Sop.  Ct.  202,  48  L.  Ed.  325,  the  Supreme  Court  apparently 
recognized  the  privilege  of  express,  sleeping  car,  and  railroad 
companies  to  limit  the  nature  of  their  business,  making  it 
local  or  interstate  or  both,  as  they  please,  under  this^^con- 
struction  of  the  law,  there  could  be  no  option  or  choice  on 
the  part  of  the  local  road  as  to  whether  it  would  or  would 
not  engage  in  interstate  commerce,  and  thus  subject  itself  to 
the  acts  of  Congress  regulating  that  business. 

The  defendant  company  did  all  it  could  to  keep  its  busi- 
ness local.  It  limited  its  interest,  so  far  as  it  could,  to  the 
transportation  of  the  freight  over  its  own  line.  It  made  no 
arrangement  with  the  Baltimore  &  Ohio  for  through  carriage 
either  way.  It  was  interested  in  none.  It  shared  in  none. 
It  was  interested  only  in  its  own  local  charge,  and  whatever 
arrangement  it  made  was  with  a  view  simply  of  securing 
this.  The  fact  that  certain  goods  transported  by  it  were 
marked  for  other  states  or  received  from  other  states  did  not 
make  it  a  party  to  any  arrangement  for  their  interstate  trans- 
portation in  either  direction.  The  part  it  performed  was 
purely  local.  The  interstate  portion  of  the  transportation 
was  performed  by  the  Baltimore  &  Ohio.  When  it  delivered 
the  goods  to  that  road,  they  were  still  in  Ohio.  They  tnight 
have  stopped  there  for  aught  it  cared.  It  had  made  no  ar- 
rangement for  their  transportation  any  further.  And  so  with 
the  goods  it  received  from  the  Baltimoj:e  &  Ohio.  They 
were  ofiered  to  it  in  Ohio,  and  it  was  a  matter  of  indifierecce 
to  it  where  they  came  from.  It  had  been  no  party  to  their 
transportation  into  Ohio.  It  received  them  virtually  as 
Ohio  goods,  and  carried  them  from  one  point  to  another 
in  the  state. 

Taking  the  view  that  the  defendant  road,  at  the  time  of  the 
acts  complained  of,  was  not  engaged  in  interstate  commerce, 
and  that  the  cars  which  hauled  the  cases  of  eggs  from  Sum- 
merfield  to  Bellaire,  and  the  coils  of  rope  from  Bellaire  to 
Woodsfield,  were  not  engaged  in  ''moving  interstate  tra£Bc," 
we  aCBrm  the  judgment  of  the  lower  court. 


504       Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S 


POWERS  MERCANTILE  CO.  v,  WELLS-FARGO  &  CO. 

(Supreme  Court  of  Minnesota,  July  29,  1904.) 

[100  N.  W.  Rep.  735.] 

Carriers — Loss  of  Goods — Presumption  of  Negligence — Receipt — 
Restriction  of  Liability.* — By  the  law  of  Illinois,  as  construed  in  the 
courts  of  that  state,  when  property  was  forwarded  to  the  owner 
through  an  express  company,  and  was  destroyed  en  route,  the  finding 
of  the  trial  court  is  sustained  that  the  accident  was  through  the 
actionable  negligence  of  defendant,  as  well  as  that  there  was  no 
express  contract  of  limitation  upon  the  amount  of  liability,  from 
which  the  conclusion  necessarily  follows  that  the  plaintiff  was  en> 
titled,  under  the  rule  applicable  to  place  of  contract,  to  full  compen- 
sation for  the  true  value  of  the  property,  notwithstanding  a  receipt 
was  delivered  by  the  express  company  to  the  consignor  of  the  prop- 
erty for  carriage  providing  that  the  latter  should  be  bound  for  a 
specified  sum  less  than  such  amount. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Heooepio  County;  Charles 
M.  Pond,  Judge. 

Action  by  the  Powers  Mercantile  Company  against  Wells- 
Fargo  &  Co.  There  was  verdict  for  plaintifi,  and  from  an 
order  denying  a  motion  for  a  new  trial  defendant  appeals. 
AfiBrmed. 

Hale  &  Montgomery,  for  appellant. 
Flannery  &  Cooke,  for  respondent. 

LOVELY,  J.  This  action  is  to  recover  the  value  of  ii 
packages  of  silk  shirt  waists  which  were  being  forwarded 
from  Chicago  to  plaintifi  at  Minneapolis  by  the  express  com 

♦As  to  whether  the  law  of  the  place  where  the  contract  was  entered 
into  applies  to  a  contract  of  shipment  purporting  to  limit  the 
carrier's  liability,  see  foot-note  appended  to  Cleveland,  C,  C.  &  St 
L.  Ry.  Co.  V.  Druien  (Ky.),  11  R.  R.  R.  447,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  447,  where  all  the  preceding  authorities  in  this  series  are 
collected. 

As  to  whether  a  common  carrier  may  limit  its  liability,  see  foot- 
note appended  to  Parker  t/.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  11 
R.  R.  R.  675,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  675;  foot-note  appended 
to  Hill  V.  Northern  Pac.  Ry.  Co.  (Wash.),  11  R.  R.  R.  671,  34  Am, 
&  Eng.  R.  Cas,,  N.  S.,  671;  foot-note  appended  to  Saunders  v. 
Southern  R.  Co.  (C.  C.  A.),  11  R.  R.  R.  596,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  596. 

As  to  the  burden  of  proving  shipper's  assent  to  a  contract  of  ship- 
ment, see  foot-note  appended  to  Cleveland,  etc.,  R.  Co.  v.  Patton 
(111.),  9  R.  R.  R.  336,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  336. 

As  to  whether  the  shipper's  acceptance  of  a  contract  of  shipment 
includes  his  assent  to  its  terms,  see  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  R.  Co.  (C.  C.  A.),  7  R.  R.  R.  852,  30  Am.  &  Eng.  R. 
Cas.,  N.  S.,  852  (effect  of  mere  receipt  of  bill  of  lading  on  prior 
contract);  Louisville  &  N.  R.  Co.  v.  Frazee  (Ky.),  6  R.  R.  R.  22,  29 
Am.  &  Eng.  R.  Cas.,  N.  S.,  22  (shipper  not  bound  by  clause  of  ac- 
cepted bill  of  lading  fixing  value  of  horse) ;  Chicago  &  N.  W.  Ry.  Co. 
V.  Calumet  Stock  Farm  (111.),  1  R.  R.  R.  162,  24  Am.  &  Eng.  R.  Cas., 
N.  S.,  162  (absence  of  assent  to  bill  of  lading  purporting  to  limit  lia- 
bility); San  Antonio  &  A.  P.  Ry.  Co.  v.  Barnett  (Tex.),  1  R.  R.  R.  789, 
24  Am.  &  Eng.  R.  Cas.,  N.  S.,  789  (effect  of  not  reading  contract  pur- 
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pany  oa  a  train  of  the  Chicago  Great  Western  Railway 
conveying  passengers  and  express.  The  train  on  which 
defendant  was  transporting  the  packages  was  derailed,  and 
the  property  burned,  at  Freeport^  Ill.»  on  the  22d  of  January, 
1903.  The  defense  is  that  the  loss  was  through  no  negligence 
of  defendant,  but,  if  so,  that  under  a  contract  with  the  ship- 
per, as  agent  of  plaintiff,  an  agreed  limitation  upon  its  lia- 
bility restricted  the  recovery  to  $50,  an  amount  considerably 
less  than  the  true  value  thereof.  The  evidence  was  received 
before  a  jury,  but  by  agreement  at  the  trial  was  submitted  to 
the  court,  who  made  findings  of  fact,  and  as  a  conclusion  of 
law  held  that  the  defendant  was  liable  for  the  full  value  of 
the  property  destroyed,  and  ordered  judgment  therefor.  Mo- 
tion for  a  new  trial  was  overruled.     Defendant  appeals. 

From  the  findings  of  the  trial  court  it  appears  that  on  the 
22d  of  Januaiy,  1903,  the  plaintiff  purchased  of  Joseph  H. 
White,  of  Chicago,  542  ladiessilk  shirt  waists,  which  were  to 
be  packed  and  shipped  to  plaintiff  at  Minneapolis.  The  waists 
were  contained  in  11  packages,  and  on  that  day  delivered 
to  the  defendant  express  company,  who,  with  knowledge  of 
the  contents,  and  ample  opportunity  to  ascertain  the  value 
of  the  same,  accepted  the  consignment,  and  entered  upon 
the  fulfillment  of  its  contract  for  carriage  to  the  place  of  des- 
tination; that  while  en  route  the  express  car  in  which  the 
packages  were  being  carried  was  wrecked,  with  the  train, 
and  plaintiff's  property  destroyed  by  fire;  that  the  loss  was 
occasioned  through  the  negligence  of  defendant.  We  have 
no  doubt  that  the  evidence  supports  the  conclusion  that  the 
loss  was  sustained  through  the  actionable  negligence  of  the 

porting  to  limit  liability);  Cau  v.  Texas  &  P.  Ry.  Co.  (C.  C.  A.), 
1  R.  R.  R.  774,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  774  (validity  of  stipula- 
tion in  bill  of  lading  purporting  to  limit  liability  which  shipper  has 
accepted  without  objection).  See  also,  Charnock  v.  Texas  &  P.  Ry. 
Co.  (C.  C.  A),  1  R.  R.  R.  776.  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  776; 
Dunbar  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  1  R.  R.  R.  761, 
24  Am.  &  Eng.  R.  Cas.,  N.  S.,  761  (notice  of  contents  of  bill  of 
lading);  Mears  v.  New  York,  etc.,  R.  Co.  (Conn.),  3  R.  R.  R.  668, 
26  Am.  &  Eng.  R.  Cas.,  N.  S.,  668  (shipping  receipt  as  a  contract); 
note,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  610  (how  far  bills  of  lading  are 
conclusive) ;  extensive  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  710  (whether 
assent  of  shipper  is  conclusively  presumed  from  acceptance  of  bill  of 
lading);  Central  of  Georgia  Ry.  Co.  v.  Kavanaugh  (C.  C.  A.),  13  Am. 
&  Eng.  R.  Cas.,  N.  S.,  119  (effect  of  bill  of  lading  not  signed  by 
shipper);  Mouton  v.  Louisville  &  N.  R.  Co.  (Ala.),  20  Am.  &  En^. 
R.  Cas.,  N.  S.,  673  (validity  of  bill  of  lading  purporting  to  limit 
liability,  where  it  was  accepted  but  not  signed) ;  Kellerman  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  (Mo.),  3  Am.  &  Eng.  R.  Cas.,  N.  S..  290 
(shipper  presumed  to  know  contents  of  contract  of  shipment) ;  Uliman 
V,  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  23  Am.  &  Eng.  R.  Cas.,  N.  S., 
782  (assent  of  shipper  to  clause  of  bill  of  lading  purporting  to  limit 
liability  by  Agreement  as  to  value  of  freight) ;  Merrill  v.  Pacific  Trans- 
fer Co.  (Cal.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  143  (oblisatian  to  read 
receipt  for  trunk  purporting  to  limit  liability);  Hengstler  v.  Flint  & 
P.  M.  R.  Co.  (Mich.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  707  (validity 
of  written  contract  of  shipment  signed  by  shipper,  in  haste,  without 
reading). 
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carrier,  for,  whether  we  treat  such  carrier  as  an  insurer  of 
property  in  its  custody  while  being  transported  for  hire  or 
not,  the  character  and  nature  of  the  accident  was  such  as  to 
impose  at  least  the  burden  of  showing  that  the  loss  occurred 
through  no  fault  of  its  own,  since  the  derailment  and  de- 
struction of  a  train  carrying  property  and  passengers  mast 
be  regarded  as  gross,  if  such  characterization  would  be  at  all 
material  or  important  in  view  of  the  place  of  the  contract 
and  loss.  In  the  courts  of  Illinois,  where  the  comparative 
degrees  of  negligence  have  been  held  to  obtain,  or  in  this 
court,  where  such  a  calamity  is  one  against  which  carriers  are 
presumably  supposed  to  be  able  to  protect  their  patrons,  an 
accident  of  this  kind  would  establish  presumably  the  want 
of  reasonable  care  and  actionable  negligence,  which  would 
justify  a  recovery  for  the  damages  sustained.  Res  ipsa  loqui- 
tur. Adams  Express  Co.  v.  Haynes,  42  111.  89;  Adams  Ex- 
press Co.  V.  Stettaners,  61  III.  186,  14  Am.  Rep.  57.  As 
said  by  Lord  Cranworth  in  Wilson  v.  Brett,  11  M.  &  W.  113. 
gross  negligence  is  ordinary  negligence  with  a  vituperative 
epithet.  The  duty  in  any  case  must  be  commensurate  with 
the  risk,  and  where  life  and  property  is  intrusted  to  a  com- 
mon carrier  the  absence  of  necessary  care  may  well  be  char^ 
acterized  as  gross  negligence.  Steamboat  New  World  v. 
King,  16  How.  474»  14  L.  Ed.  1019;  Preston  v.  Prat  her,  137 
U.  S.  604,  II  Sup.  Ct.  162,  34  L.  Ed.  788. 

It  was  further  found  by  the  trial  court  that  at  the  tinie  the 
shirt  waists  were  received  by  defendant  for  transportation  at 
the  place  of  business  of  the  shipper  a  receipt  was  delivered  to 
the  consignor  containing  provisions  intended  for  defendant's 
protection,  from  which  we  quote  so  much  as  is  specifically 
relied  upon  for  its  benefit  at  the  trial:  ''Nor  shall  the  com- 
pany [defendant]  be  liable  for  any  loss  of,  or  damage  to,  said 
property  in  any  event,  or  for  any  cause  whatever,  unless  said 
loss  or  damage  shall  be  proved  to  have  been  caused  by  or  to 
have  resulted  from  the  fraud  or  gross  negligence  of  said  com- 
pany or  its  servants;  nor  in  any  event  shall  said  company 
be  held  liable  beyond  the  sum  of  fifty  dollars,  at  not  exceed- 
ing which  sum  the  said  property  is  hereby  valued  unless  a 
difierent  value  is  hereinabove  stated."  It  was  also  found  as 
a  fact  that  at  the  time  of  the  loss  the  following  statutory 
enactment  of  the  state  of  Illinois  was  in  force:  ''When  any 
property  to  be  transported  from  one  place  to  another  is  de- 
stroyed by  a  common  carrier  within  or  witho.ut  this  state,  it 
shall  not  be  lawful  for  such  carrier  to  limit  its  common  law 
liability  safely  to  deliver  such  property  at  the  place  to  which 
the  same  is  to  be  transported,  by  any  stipulation  or  limita- 
tion expressed  in  the  receipt  given  for  such  property."  The 
court  further  found,  upon  evidence  which  we  think  is  suffi- 
cient to  sustain  its  conclusions  in  this  respect,  that  at  the 
time  the  shirt  waists  were  received  by  defendant  there  was 
no  specific  or  expressed  agreement  between  the  parties  either 
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for  a  rate  of  traosportation  or  their  value;  that  the  worth 
thereof  was  not  even  stated  by  the  consigror,  or  alluded  to 
by  the  agent,  or  considered   by  either;  that  defendant  knew 
what  the  packages  contained,  and  might  easily  have  known 
their  worth  in  money  was  not  estimated,  or  apparently  con- 
sidered.    The  really  determinative  question   on  this  review 
is  whether,  under  the  evidence,  the  finding  of  the  coutt  that 
there  was  no  agreement  between  the  parties  as  to  its  charges 
for  transportation  based  upon  the  amount  named   in  the    re- 
ceipt providing  for  the  limitation  of  indemnity  to  be  paid  in 
case  of  loss  from  negligence  is  sustained.     From  our  review 
of  the  evidence  with  reference  to  this  subject  we  find  that  it 
tends  to  show  that  in  the  previous  course  of  business  between 
the  shipper  and  express  company  the  former  had   accepted 
Receipts  of  the  same  purport  and  tenor  as  that  given  in  this 
instance,  and  that  a  stencil  stamp,  *' Value  asked,  not  given," 
was  affixed  thereto  in  such  cases  on   numerous  occasions 
where  shipments  had  been  made.     In  this  case  it  appeared 
that  when  the  packages  were  delivered  to  the  agent  of  de- 
fendant it  was  late  in  the  afternoon.     A  collector  of  packages 
for  shipment  was  at  the  place  of  business  of  the  shipper.    He 
saw  the  packages,  and  •asked  to  have  them  sent  by  bis  com- 
pany, and  stated  that  he  would  send  them*  forward  to^  Min- 
neapolis that  night  over  the  Chicago  Great  Western  Railway. 
That  nothing  was  said  regarding  the  value  of  the  packages; 
no  agreement  was  made  as  to  the  rates  of  transportation. 
That  it  was  clearly  evident  from   two  uninclosed   packages 
that  they  contained  silk  shirt  waists  when  delivered  to   him 
for  transportation  to  plaintiff.     The  receipt  was  then  signed 
in  a  book  of  blanks,  but  was  not  stamped.     On  the  morning 
following,  when  the  loss  was  known,  the  package  collector 
returned,  and  placed  the  stamp,  ''Value  asked,  not  given," 
thereon. 

Conceding  that  the  shipper  was  the  agent  of  the  consignee 
who  brings  this  action,  under  our  own  decisions  the  mere 
delivery  of  this  receipt  under  these  circumstances  would  not 
restrict  the  recovery  to  the  amount  stated  therein.  The  de- 
fendant would  have  a  right  to  insist  upon  payment  of  its 
legal  rates,  and  would  be  liable  for  the  actual  damages  sus- 
tained in  case  of  loss  through  negligence.  O'Malley  v. 
Great  Northern  Ry.  Co.,  86  Minn.  383,  90  N.  W.  974.  ,We 
think  that  the  evidence  referred  to,  with  other  facts  received 
at  the  trial,  sustains  the  findings  of  the  trial  court  to  the 
effect  that  there  was  no  express  contract  knowingly  and  in- 
tentionally entered  into  between  the  shipper  and  defendant 
whereby  it  was  agreed  that  the  value  of  the  property  was 
fixed  at  $50,  and  in  case  of  loss  the  liability  of  the  carrier 
should  be  limited  to  that  amount. 

Bqt  since  the  result  in  this  case  is  to  be  determined  by  the 
application  of  the  legal  rule  applicable  in  Illinois,  where  the 
contract  was  made,  we  are  required  to  give  force  to  the  con- 
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straction  which  the  courts  of  that  state  have  placed  upon  the 
statute  above  referred  to.     Under  its  decisions  which   were 
received  in  evidence  and  found  as  facts,  we  must  determine 
the  law  which  was  to  be  applied  by  the  trial  court  upon  their 
construction.    A  review  of  the  cases  in  Illinois  leads  to  the 
conclusion  that  the  statute  referred  to  is  to  be  liberally  con- 
strued to  authorize  a  remedy  for  the  benefit  of  the  injured 
party;  that  where  there  is  no  fraud,  concealment,  or  suppres- 
sion of  facts  in  shipment  of  goods  by  a  consignor — and  there 
was  none  here — from  the  mere  delivery  of  a  receipt  restrict- 
ing the  indemnity  to  ascertain  sum — and  where  the  carrier  has 
full  means  of  knowledge  of  the  character  of  the  consignment, 
as  in  this  case,  and  there  is  no  express  agreement  limiting 
the  liability  or  making  such  a  distinct  value  the  basis   of 
charges  of  transportation,  the  owner  who  suffers  loss  by  rea- 
son of  actionable  negligence  of  the  carrier  may  recover  full 
compensation  notwithstanding  the  delivery  of  a  receipt  con- 
taining a  limitation  on  the  liability.     Adams  Ex.   Co.    v. 
Haynes,  42  111.  89;  C.  &  N.  W.  Ry.  Co.  v.  Montfort,  60  III. 
175;  Adams  Ex.  Co.  v.  Stettaners,  61  111.  184,  14  Am.  Rep.  57; 
Merchants  Dispatch  Transportation   Co.  v.  Joesting,   89  III. 
152;  Boscowitz  v..  Adams  Ex.  Co.,  93  111.  52s,  34  Am.    Rep. 
191;  C.  &  N.  W.  Ry.  Co.  V.  Chapman,  133  III.   96,  24  N.    E. 
417.  8  L.  R.  A.  508.  23  Am.  St.  Rep.  587;  C.  &  A.  R.  Co.  v. 
Davis,  159  111.  53,  42  N.  E.  382,  so  Am.  St.  Rep.  143.     While 
there  are  some  differences  arising  from  expressions  in   the 
decisions  of  Illinois  on  this  question,  we  think  that  the  law 
as  above  stated  is  consistent  with  the  general  trend  of  authority 
in  that    jurisdiction,   which   is  in  harmony  with  the  rule 
adopted  by  this  court. 
The  order  appealed  from  is  a£Brmed. 


LONG  V.  LEHIGH  VALLEY  R.  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit,  April  14,  1904.) 

[130  Fed.  Rep.  870.] 

Carriers — Injury  of  Express  Messengers — ^Contract  Limiting 

bility.* — An  express  messenger  while  riding  in  a  railway  car  in  the 
performance  of  the  duties  of  his  employment  is  not  a  passenger,  nor 
does  the  railroad  company  occupy  the  relation  of  common  carrier 
toward  him,  but  of  a  private  carrier  only,  and  there  is  no  public  policy 
which  forbids  the  parties  from  contracting  for  its  exemption  from 
liability  for  negligence  in  the  carrying  of  such  messenger;  and  a  con- 

♦See  Peterson  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  9  R.  R.  R,  286, 
32  Am.  &  Enflf.  R.  Cas.,  N.  S.,  286  (not  contrary  to  public  policy  to 
limit  liability  for  injuries  to  express  messengers;  and  right  of  railroad 
to  enforce  express  company's  contract  exempting  latter  from  lia- 
bility for  injuries  to  express  messengers) ;  foot-note  appended  to  Bal- 
timore &  O.  S.  W.  Ry.  Co.  V,  Voigt  (U.  S.),  9  Am.  &  Eng.  R.  Cas., 
N.  S.,  835;  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v.  Mahony  (Ind.),  8  Am. 
&  Eng.  R.  Cas.,  N.  S.,  441;  Louisville,  H.  &  St.  L.  Ry.  Co.  v.  Keefer 
(Ind.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  26. 
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tract  "with  the  express  company  by  which  the  messenger,  as  a  condi- 
tion of  his  employment,  assumes  all  risk  of  injury  while  so  riding, 
and  one  between  the  express  and  railroad  companies  by  which  the 
ioTTEier  agrees  to  hold  the  latter  indemnified  against  claims  for  injuries 
to  its  employees,  whether  arising  from  negligence  or  otherwise,  are 
Talid  and  effective  to  prevent  a  messenger  injured  in  collision  due  to 
the  negligence  of  railroad  employees  from  recovering  therefor  against 
the  railroad  company. 

Same — Construction  of  Contract  of  Employment. — A  contract  by 
which  an  express  messenger,  as  a  condition  of  his  employment, 
assumes  all  risk  of  personal  injury  while  riding  on  any  transportation 
line,  and  agrees  to  release  and  indemnify  the  company  or  any  trans- 
portation company  with  which  it  may  contract  from  any  claim  which 
might  be  made  on  account  of  any  such  injury,  must  be  construed  to 
apply  to  an  injury  resulting  from  negligence  of  a  railroad  company 
in  whose  car  he  is  riding  in  the  course  of  his  employment,  since,  not 
being  a  passenger  while  so  riding,  no  claim  could  be  made  against 
the  company  except  on  the  ground  of  negligence. 

Same. — An  express  messenger  riding  in  .a  railway  car  in  the  dis- 
charge of  the  duties  of  his  employment  is  chargeable  with  notice  of 
the  contract  under  which  he  is  being  transported  by  the  railroad  com- 
pany. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  New  York. 

E.  C.   Aiken,  for  plaintifi  in  error. 
James  McMitcbell,  for  defendant  in  error. 

Before  WALLACE,  LACOMBEand  TOWNSEND.  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  eiror  by  the 
plaintiff  in  the  court  below  to  review  a  judgment  for  the 
defendant.  Upon  the  trial  the  court  directed  the  jury  to 
render  a  verdict  for  the  defendant.  The  assignments  of 
error  challenge  the  correctness  of  that  ruling. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff.  At  the  time  of  the  acci- 
dent in  which  he  was  injured  he  was  in  the  employment  of 
the  United  States  Express  Company  as  a  messenger,  and 
was  engaged  in  the  duties  of  such  employment  in  an  express 
car  on  one  of  the  defendant's  trains.  The  accident  was 
caused  by  a  collision  between  that  train  and  a  switching: 
engine  of  the  defendant,  owing  to  the  negligence  of  the  em- 
ployees of  the  defendant  in  charge  of  the  switching  engine. 
The  contract  of  employment  between  the  plaintiff  and  the 
United  States  Express  Company  contained  the  following 
provision : 

''I  understand  that  I  may  be  required  to  render  services 
for  the  company  on  or  about  the  railroad,  stage  and  steam- 
boat lines  used  by  the  company  for  forwarding  property,  and 
that  such  employment  is  hazardous;  I  assume  that  risk  of  ac- 
cident and  injury  to  myself  arising  out  of  such  employment, 
aaj  release  and  indemnify  the  United  States  Express  Com- 
pany, and  the  corporations  or  persons  owning  or  operating 
said  transportation  lines,  from  any  or  all  claims  that  I  or  my 
executors  or  administrators  might  make,  arising  out  of   any 
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sach  accidents  or  iojaries  that  may  happen  to  me  while  so 
employed.'* 

By  a  contract  between  the  United  States  Express  Company 
and  the  defendant,  in  force  at  the  time  the  plaintifi  entered 
npoa  bis  employment  and  at  the  time  of  the  accident,  it  was 
provided  that  the  defendant  should  not  be  or  become  liable 
or  responsible  to  any  person  for  any  damage  or  injury  hap- 
peaiug  to  or  sustained  by  any  employee,  servant,  or  agent  of 
the  express  company  while  acting  for  the  express  company 
in  or  about  its  business,  whether  such  injury  should  have 
been  occasioned  by  or  through  the  negligence,  omission,  or 
default  of  the  railroad  company,  or  otherwise,  *Mt  being  dis- 
tinctly understood  and  agreed  that  the  express  company 
hereby  assumes  and  undertakes  to  pay  and  indemnify  the 
railroad  company  for  and  against  all  and  every  claim  and 
demand  for  loss  and  injury  of  any  nature  to  life,  person  or 
property  arising  from  the  performance  of  this  contract." 

The  trial  judge  ruled  that,  in  view  of  the  contracts  between 
the  plaintiff  and  the  express  company,  and  the  express 
company  and  the  defendant,  the  defendant  was  not 
liable.  It  is  quite  unnecessary  to  refer  to  the  numer- 
ous decisions  in  the  state  courts  on  similar  or  analogous 
cases.  The  case  of  Baltimore  &  Ohio  Railway  Com- 
pany V.  Voigt,  176  U.  S.  498,  20  Sup.  Ct.  385.  44  L.  Ed.  560, 
is  decisive,  and  is  controlling  as  authority  in  this  court.  In 
that  case  Voigt  had  made  a  contract  with  the  express  com- 
pany by  which,  as  a  condition  of  his  employment  as  an 
express  messenger,  he  agreed  to  assume  the  risk  of  all  acci- 
dents and  injuries  that  he  might  sustain  in  the  course  of  his 
employment  by  negligence  of  otherwise,  and  to  indemnify  and 
bold  the  express  company  harmless  for  all  claims  that  might 
be  made  against  it  arising  from  any  claim  or  recovery  on  his 
part  for  the  damages  sustained  by  him  by  reason  of  any  in- 
jury whatever  resulting  from  negligence  or  otherwise,  and 
to  release  to  the  company  operating  the  transportation  line 
upon  which  he  might  be  injured  all  claims  demands,  and 
causes  of  action  arising  out  of  any  such  injury,  and  to  ratify 
all  agreements  made  by  the  express  company  with  any  trans- 
portation line  in  which  the  express  company  had  agreed  or 
might  agree  that  its  employees  should  have  no  cause  of 
action  for  injuries  sustained  in  the  course  of  their  employ- 
ment upon  the  line  of  the  transportation  company.  ^  The 
express  company  had  made  a  contract  with  the  Baltimore 
&  Ohio  Railway  Company  substantially  like  that  between 
the  express  company  and  the  defendant  in  the  present  case. 
While  in  an  express  car  upon  one  of  the  trains  of  the  railroad 
company,  engaged  in  performing  his  duties  as  express  mes- 
senger, Voigt  was  injured  by  a  collision  between  the  train  to 
which  his  car  was  attached  and  another  train  of  the  railroad, 
caused  by  the  negligence  of  the  employees  of  the  railroad 
company.  The  court  held  that  Voigt,  occupying  the  express 
car  as  a  messenger  in  charge  of  express  matter,  in  pursuance 
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of  the  contract  between  the  companies,  was  not  a  passenger; 
that  be  was  not  constrained  to  enter  into  the  contract  whereby 
the  railroad  company  was  exonerated  from  liability  to  him; 
and  that  snch  a  contract  did  not  contravene  public  policy. 
The  case  was  presented  to  the  court   upon  a  certificate  of  a 
division  of  opinion  between  the  judges  in  the  court  below, 
and  although,  in  answering  the  questions  certified,  it  was  not 
necessary  for  the  court  to  decide  whether  the  railroad  com- 
pany was  liable  to  Voigt  under  the  circumstances,  the  answer 
necessarily  enforced  that  conclusion.     The  opinion  proceeds 
upon  the  reasoning  that  Voigt's  only  right  to  be  on  the  train 
of  the  railroad  company  was  that  created  by  the  tet ms  of  his 
contract  with  the  express  company ;  that  the  railroad  com- 
pany did  not  assume  toward  him  the  obligations  of  a  com- 
mon carrier  to  a  passenger,  but  only  assumed  those  of  a 
private  carrier ;  and  that  a  private  carrier  is  free  to  contract 
as  to  the  conditions  of  the  carriage,  and  no  reason  of  public 
policy  forbidding  a  common  carrier  from  stipulating  against 
its  own  negligence  applies  to  such  a  contract.     It  is  said  that 
the  contract  in  that  case  in  terms  including  among  the  risks 
assumed  by  the  express  messenger  accidents  and  injuries  oc- 
casioned by  negligence,  while  the  contract  here  does  not; 
and  it  is  urged  that,  in  the  absence  of  such  a  stipulation,  the 
contract  should  be  construed  not  to  extend  to  that  class  of 
accidents  or  injuries.     This  contention  would  doubtless  be 
sound  if  the  parties  contracting  had  not  been  treating  on 
terms  of  equality,  as  is  the  case  between  a  common  carrier 
and  a  shipper  of  goods  or  a  passenger.     But  when  this  is 
not  the  case,  and  no  rule  of  public  policy  forbids  a  contract 
by  which  one  of  the  parties  is  exonerated  from  any  risk  aris- 
ing from  negligence,  there  is  no  reason  why  the  ordinary 
rules  of  construction  should  not  obtain,  and  the  contract  be 
given  efiect  according  to  the  intention  of  the  parties.     The 
observations  of  this  court  in  McCormick  v.  Shippy,  124  Fed. 
48,  59  C.  C.  A.  568,  are  appropriate: 

^'There  is  no  question  of  public  policy  involved  in  this  con- 
tract, as  in  the  case  of  a  common  carrier.  It  is  well  settled 
that  the  parties  in  such  a  case  have  the  right  to  provide  by 
apt  language  against  liability  for  negligence.  *  *^  *  Jhe 
clause  must  be  interpreted  to  include  loss  through  negligence, 
because  for  loss  not  arising  from  negligence  he  would  not  be 
liable." 

So,  in  this  case,  the  defendant,  being  merely  a  private  car- 
rier in  respect  to  the  plaintiff,  owed  him  merely  the  duty  of 
ordinary  care,  and  could  only  have  been  liable  to  him  for  in- 
juries arising  from  negligence,  and  the  release  made  in 
advance  must  have  contemplated  accidents  and  injuties  of 
that  character.  In  Bates  v.  Railroad  Company,  147  Mass. 
2S5>  17  N.  E.  633,  the  agreement  between  the  express  mes- 
senger and  the  express  company  was  that  the  former  ''will 
assume  all  risk,  and  accidents  and  injuries  resulting  there- 
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{rem,  and  will  hold  said  company  free  and  discharged  from 
all  claims  and  demands  in  any  way  growing  out  of  any  injo- 
ries  received  by  him  while  so  riding."  In  Hosmer  v.  Rail- 
road Company »  156  Mass.  506,  31  N.  E.  652,  the  plaintiff  was 
an  expressman,  and  had  agreed  that,  in  consideration  of  the 
company's  allowing  him  to  ride  in  baggage  cars  on  its  trains, 
he  would  ''assume  all  risk  of  accidents  and  injuries  resqltinc: 
therefrom."  In  both  cases  the  language  of  the  contract,  al- 
though not  expressly  including  injuries  or  accidents  by  ne$:- 
ligence,  was  construed  to  relieve  the  railroad  company  from 
liability  for  injuries  by  negligence.  In  Chicago,  etc.,  R.  Co. 
V.  Wallace,  66  Fed.  506,  14  C.  C.  A.  257,  24  U.  S.  App.  589. 
30  L.  R.  A.  161,  the  language  of  the  contract  was  as  general 
as  it  is  in  the  present  case,  and  the  railroad  company  was 
exonerated  from  liability. 

It  is  also  urged  for  the  plaintiff  that  the  contract  did  not 
release  the  defendant  in  the  absence  of  evidence  tending  to 
show  that  the  plaintiff  had  any  knowledge  or  information 
of  the  provisions  of  the  contract  between  it  and  the  express 
company.  Upon  this  point  the  language  of  Judge  Earl  in 
Blair  v.  Erie  Railway  Company,  66  N.  Y.  313,  23  Am  Rep. 
55,  commends  itself  to  our  approval: 

''He  was  not  a  passenger  upon  the  train.  He  was  upon 
the  train  in  an  express  car,  engaged  in  the  separate  business 
of  the  express  company.  He  was  in  that  car  lawfully,  only 
as  he  was  there  under  the  agreement.  He  knew  that  be  had 
not  paid  any  fare,  and  that  he  had  made  no  contract  for  his 
carriage.  He  must  have  known  that  he  was  there  under 
some  arrangement  between  the  express  company  and  the  de- 
fendant, and  that  whatever  right  he  had  to  be  transported 
was  as  the  servant  of  the  express  company.  He  was  there, 
not  in  his  own  right,  but  in  the  right  of  the  express  company, 
and  hence  he  was  bound  by  the  arrangement  that  company 
made  for  him." 

Moreover,  the  general  language  of  the  release  extended  to 
every  contract,  existing  or  future,  between  the  express  com- 
pany and  any  corporation  operating  a  transportation  line 
upon  or  by  which  the  plaintiff  might  encounter  the  risk  of 
accident  or  injury. 

The  ruling  of  the  court  below  in  directing  a  verdict  was 
correct,  and  the  judgment  is  a£Brmed. 


BRUNNCHOW  v.  RHODE  ISLAND  CO. 
(Supreme  Court  of  Rhode  Island,  June  10,  1904.) 

[58  Atl.   Rep.  656.] 


Street    Railwasrs — Injury    to    Passenger — ^Negligence — Riding    on 

Platform — Pleading  Necessity.* — The  declaration  for  injury  to  a  pas- 

*As  to  whether  it  is  contributory   negligence  to  ride  on  the  plat- 
form of  a  car,  see  foot-note  appended  to  Augusta  Southern  R.  Co.  v. 
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sender  on  a  street  car  by  being  thrown  from  it  by  a  sudden  jolt 
while  standing  on  the  rear  platform  need  not  show  it  was  necessary 
for  plaintifiF  to  stand  there;  it  not  being  negligence  per  se  for  a 
passeng^er  on  a  street  car,  though  it  is  propelled  by  electricity,  to 
ride  on  the  platform. 

Trespass  on  the  case  by  Christian  G.  BruDnchow  against 
the  Rhode  Island  Company.  Defendant  demurs  to  the 
declaration.     Demurrer  overruled. 

Argued  before  TILLINGHAST,  DOUGLAS,  and  BLOD- 
GHTT.  JJ. 

T.  H.  Holton  and  Thomas  J.  Flynn,  for  plaintiO. 
Henry  W.  Hayes,  Frank  T.  Easton,  and  Lefierts  S.    Ho£E- 
man,  for  defendant. 

TILLINGHAST,  J.     The  plaintifi  sues  to  recover  dam- 
ages alleged  to  have  been  sustained  by  him  by  being  thrown 
from  one  of  the  defendant's  cars  through  the  negligence  of 
the  defendant.     The  declaration  alleges  that  the  plaintifi  was 
a  passenger  on  the  car  from  which  he  was  thrown  and  that 
it  was  the  duty  of  the  defendant  to  so  operate,  run,  and  con- 
trol said  car  that  he  would  not  be  exposed  to  injury,  but  that, 
disregarding  its  duty  in  the  premises,  it  did  not  operate  said 
car   in  a  safe  and  proper  manner,  but  ran  it  at  a  very  high 
rate  of  speed  to  and  upon  a  certain  switch  in   Bassett  street, 
and,  in  going  from  said  switch  to  the  main  track,  while  run- 
niog  at  a  very  high  rate  of  speed,  it  jolted,  and  swayed,  in 
consequence  of  which  the  plaintifi,  while  standing  on  the 
rear  platform  of  the  car,  and  while  in  the  exercise  of  due  care« 
was  violently  thrown  from  said  car  noon  the  ground  and  seri- 
ously  injured.     To  this  declaration  the  defendant  has  de- 
murred upon  the  ground  that  it  does  not  appear  that  it  was 
necessary  for  the  plaintifi  to  stand  in  the  dangerous  position 
which  he  assumed  on  said  car,  as  set  forth  in  his  declaration. 
We  think  the  demurrer  should  be  overruled.     It  is  not  neg- 
ligence per  se  for  a  passenger  upon  an  electric  street  car  to 
ride  upon  the  platform  thereof.     ''Neither  the  carrier  nor  the 
public.''  says  Mr.  Nellis  in  bis  very  complete  and  valuable 
work  (just  issued)  on  Street  Railroad   Accident   Law,  §  2$, 
''have  regarded  the  street  car  platform   as  a  known  place  of 
danger;  and  the  courts  have  therefore  held  that  a  passenger 
who  rides  thereon  is  not  guilty  of  such  contributory  negli- 
gence, as  a  matter  of  law,  as  will  prevent  his  recovery  for  an 
injury  sustained  through  the  fault  of  an  employee  of  the  com- 
pany.    It  is  a  circumstance,  however,  to  be  submitted  to  and 
determined  by  the  jury.''     The  law  as    thus  stated   is  well 
sustained  by  the  authorities.     Watson  v.  Portland  R.  R.  Co., 

Snider  (Ga.),  9  R.  R.  R.  622,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  622 
(where  all  the  preceding  authorities  in  this  series  are  collected): 
Rolette  V.  Great  Northern  Ry.  Co.  (Minn.),  10  R.  R,  R.  602,  33  Am 
&  Eng.  R.  Cas.,  N.  S.,  602  (riding  on  platform  of  crowded  steam  car 
when  standing  room  inside);  Pennsylvania  Co.  v.  Paul  (C.  C.  A.), 
10  R.  R.  R.  546,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  546  (riding  on  plat- 
form of  crowded  car  was  not,  per  se). 

12  RR  R-33 


514       Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S 

Brnnnehow  v,  Rhode  Island  Co 

91  Me.  584,  40  Atl.  699,  44  L-  R-  A.  157, 64  Am.  St.  Rep.  268, 
is  strongly  in  point.     In  that  case  tbe  plaintiff,  while  ridiog 
upon  the  front  platform  of  an  electric  street  car,  was  thrown 
from  the  car  by  its  sadden  jolting,  and  sustained  injury  thereby. 
At  the  trial  of  the  case  the  court  directed  a  verdict  for   the 
defendant  upon  the  ground  that  the  riding  upon  the  platform 
of  an  electric  car  is  such  negligence  on  the  part  of  the   pas- 
senger as  will  bar  his  recovery  for  injuries  sustained  by  being 
thrown  therefrom  in  rounding  a  curve.     In  reversing  the    ac- 
tion of  the  court  below,  Wiswell,  J.,  who  delivered  the  opin- 
ion of  the  Supreme  Judicial  Court,   held  that  this  was  not  a 
correct  statement  of  law  when  applied  to  a  street  railroad 
car,  whether  propelled   by  horses,  electricity,  or  otherwise. 
''Riding  upon  the  platforms  of  such  cars,"  said  the  jndge, 
'Ms  too  much  encouraged  by  transportation  companies,    and 
too  much  indulged  in  by  the  public,  for  the  court  to  say,  as 
a  matter  of  law,  that  the  mere  riding  upon  the  platform   of 
such  a  car  is  conclusive  evidence  of  negligence,  or  is  negli- 
gence per  se,  or  is  negligence  in  law.     It  depends  upon  too 
many  other  circumstances  and  conditions  for  a  court  to  lay 
down  any  hard  and  fast  rule  in  regard  to  it,  but  it  is  a  fact 
which  should  ordinarily  be  submitted  to  the  jury  in  connec- 
tion with  all  of  the  other   circumstances  of  the  case.     That 
this  is  true  with  respect  to  horse  street  cars  is  not  questioned, 
and  has  been  frequently  decided.     Meesel  v.  Lynn  &  Boston 
Railroad  Co.,  8  Allen,  2^4;  Maguire  v.    Middlesex   Railroad 
Co.,  11$  Mass.  239;  Fleck  V.  Union  Railway  Co.,  134  Mass. 
480;  Germantown  Passenger  Railway  Co.  v.  Walling,  97  Pa. 
S5,  39  Am.  Rep.  796;  Vail  v.  Broadway  Railroad  Co..  147  N. 
Y.  377,  42  N.  E.  4,  30  L.  R.  A.  626;    Nolan  v.  Brooklyn  City 
&  Newton  Railroad  Co.,  87  N.  Y.  63,  41  Am.  Rep.  345;    City 
Railway    Co.  v.  Lee,  50  N,  J.  Law,  435,  14  Atl.  883,  7  Am. 
St.  Rep.  798.     But  it  is  claimed  upon  the  part  of  the  defense 
that,  while  this  is  true  in  the  case  of  a  horse  car,  as  to  elec- 
tric cars  the  rule  laid  down  in  this  state  and  generally  with 
respect  to  trains  of  cars  upon  steam  railroads  should  apply. 
Goodwin  v.  Boston  &  Maine  Railroad,  84  Me.  203,  24  Atl. 
816.     We  do  not  think  so.     An  electric  street  car  is  still  a 
street  car,   and,  in  our  opinion,   the  conditions,   especially 
with  respect  to  riding  upon  platforms,  are  more  similar  to 
those  of  the  horse  street  car  than  those  of  a  railroad  train 
UDon  a  steam  railroad."     Pray  v.   Street   Railway  Co.,  44 
Neb.   167,  62   N.    W.  447.  48  Am.    S.    Rep.    717,   Wilde  v. 
Lynn  &  Boston  Railway  Co.,  163  Mass.  533,  40  N.    E.   851, 
R^ber  V.  Pittsburg,  etc.,  Traction   Co.,  179  Pa.  339,  36  Atl. 
245,  $7  Am.  St.  Rep.  599,  and  Purington  Kimball   Brick  Co. 
V.  Eckman,  102  111.  App.  183,  are  to  the  same  general  effect. 
It  is  a  matter  of  common  kndwledge  that  large  numbers  of 
passengers  daily  dde  upon  the  rear  platforms    and  running 
boards  of  defendant's  cars  without  objection.     And  in   view 
of  the  fact  that  they  are  thus  allowed  to  ride,  the  defendant 
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is  called  upon  to  exercise  the  same  degree  of  care  towards 
them  as  towards  other  passengers.  That  is,  it  is  required  to 
do  all  that  human  care  and  vigilance  reasonably  can  to  pre- 
vent accident  happening  to  them.  Elliott  v.  Street  Ry.  Co., 
i8  R.  I.  707,  28  Atl.  338,  31  Atl.  694i  23  L.  R.  A.  208;  Nellis 
on  Street  Railroad  Accident  Law,  §  24,  and  cases  cited.  In 
a  word,  if  it  receives  them  as  passengers,  it  must  treat  them 
as  passengers.  That  the  rear  platform  of  a  street  car,  or  the 
running  board  thereof,  is  obvionsly  a  more  dangerous  place 
than  the  inside  of  the  car,  is  self-evident.  And  hence  it  fol- 
lows that  it  is  incumbent  upon  any  one  who  rides  in  such  a 
place  to  exercise  care  commensurate  with  the  danger.  And 
it  is  doubtless  competent  for  a  jury  to  find  in  a  given  case 
that  a  passenger  occupying  such  a  position  was  not  in  the 
exercise  of  due  care,  and  that  his  negligence  contributed  to 
the  happening  of  the  accident  whereby  he  was  injured.  And 
if  so,  of  course  he  could  not  recover,  even  though  the  carrier 
might  also  have  been  negligent  in  the  premises.  All  that 
we  say  is  that  it  is  not  negligence,  in  law,  to  ride  upon  an 
electric  street  car  in  manner  aforesaid. 

Whether  it  was  reasonably  necessary  for  the  plaintiff  in  the 
case  at  bar  to  ride  upon  the  platform  is  a  question  of  fact 
ior  the  jury  to  pass  upon,  in  view  of  the  circumstances  which 
may  appear  in  evidence,  and  not  a  question  of  law.  In  this 
connection  it  is  proper  to  remark  that  the  seats  in  street  cars 
are  provided  for  passengers  to  occupy,  and,  if  there  is  room 
to  be  seated  inside  the  car,  a  jury  certainly  ought  to  hesitate 
before  finding  that  a  passenger  who,  in  the  absence  of  some 
reasonable  excuse,  should  choose  to  ride  on  the  platform  or 
running  board,  was  not  guilty  of  contributory  negligence  in 
case  he  should  be  injured  while  so  riding.  Common  carriers 
of  passengers  are  not  insurers  against  accident,  and  they 
have  the  right  to  presume  that  passengers  will  use  common 
sense  and  common  prudence  in  protecting  themselves  from 
obvious  danger. 

Demurrer  overruled  and  case  remanded  for  further  pro- 
ceedings.   

ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  SPAULDING. 

(Supreme  Court  of  Kansas,  June  11,  1904.) 

[77  Pac.  Rep.  106.] 

Injunctioii — Trespassing  on  Railway  Track. — One  who  constantly 
rides  upon  the  rails  of  a  railroad  company's  track  by  means  of  a 
bicycle  is  a  continuing  menace  to  the  safety  of  public  travel,  and  may 
be  perpetually  enjoined.  Held,  also,  that  the  petition  in  the  present 
case  states  sufficient  facts  to  entitle  the  plaintiff  to  the  relief  sought. 

(Syllabus  by  the  Court.) 

r  Error  from  District  Court,  Atchison  County;  B.  F.  Hud- 
son, Judge. 

Action  by  the  Atchison,  Topeka  and  Santa   Fe  Railway 
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Company  as:aiost  James  A.  Spauldiog.    Jndgment  for   de- 
fendant, and  plaintiff  brings  error.     Reversed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in  error. 
C.  D.  Walker  and  J.  L.  Berry,  for  defendant  in  error. 

GREENE,  J.  The  plaintiff  is  a  railroad  corporation  own- 
ing and  operating  a  line  of  railroad  from  the  city  of  Atchi- 
son to  the  city  of  Cummings,  in  Atchison  connty,  over 
which  it  transports  passengers  and  freight.  It  bronght  this 
action  to  perpetually  enjoin  the  defendant  from  riding  over 
its  track  from  Atchison  to  Cummiogs  on  a  bicycle  so  con- 
structed as  to  enable  him  to  run  it  on  the  rails.  A  temporary 
injunction  was  granted.  To  the  petition  the  defendant  filed 
a  demurrer,  which  was. overruled;  he  pleaded  a  general  de- 
nial, and  that  the  petition  did  not  state  facts  sufficient  to 
entitle  the  plaintiff  to  the  relief  sought.  The  trial  resolted 
in  a  judgment  for  defendant.  The  plaintiff  prosecutes  this 
proceeding. 

The  defendant  in  error  moves  to  dismiss  the  action  for 
want  of  jurisdiction  of  this  court.  It  is  true  that  neither 
the  petition  in  the  court  below  nor  the  evidence  upon  the 
trial  stated  or  proved  what  amount  was  in  controversy,  but 
after  the  case  was  tried  the  plaintiff  in  error  procured,  and 
filed  with  the  case  made,  affidavits  which  showed  that  the 
amount  exceeded  $ioo.  It  is  the  common  practice  of  this 
court  to  show  any  jurisdictional  fact  by  evidence  outside  of 
the  record,  and  has  been  such  practice  since  the  decision  of 
the  case  of  Jones  v.  Kellogg,  51  Kan,  263,  33  Pac.  997,  37 
Am.  St.  Rep.  278.     The  motion  is  overruled. 

It  appears  that  upon  the  final  hearing  the  court  concluded 
the  plaintiff's  petition  was  not  sufficient  to  entitle  it  to  any 
relief.  The  material  part  of  the  petition  reads  as  follows: 
^'That  it  is  now,  and  for  a  number  of  years  last  past  has  been, 
the  owner  of  a  line  of  railroad  running  through  the  county  of 
Atchison  and  into  and  through  the  city  of  Atchison,  in  said 
county,  over  which  line  of  road  it  operates  continuously 
freight  and  passenger  trains,  both  day  and  night,  and  that  it 
is  necessary  for  the  protection  of  its  trains,  passengers,  and 
employees  that  it  have  the  exclusive  use  of  its  tracks,  road- 
bed, and  right  of  way.  That  the  said  defendant  has  for  a 
considerable  length  of  time,  without  any  authority  of  law,  and 
without  the  assent  or  permission  of  this  plaintiff,  used  its 
track  and  roadbed  between  the  station  of  Cummings  and  the 
city  of  Atchison,  in  said  Atchison  county,  Kan.,  for  the 
purpose  of  transporting  himself  thereover  on  a  vehicle  called 
a  bicycle,  so  constructed  as  to  run  along  and  upon  the  tracks 
of  said  plaintiff,  and  propelled  by  himself.  That  this  plain- 
tiff has  repeatedly  warned  and  notified  said  defendant  that  he 
must  not  use  its  said  railroad  track  and  roadbed  in  the 
manner  and  for  the  purposes  stated,  but  that  he  refuses  to 
desist  from  the  use  of  its  said  track  in  the  manner  aforesaid, 
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and  informs  the  plaintiff  that  he  will  not  obey  the  notice  and 
nvaming  given  him  as  aforesaid.     The  plaintiff  avers  that 
the  ose  of  its  said  railroad  track  and  roadbed  by  the  defend- 
ant in  the  manner  aforesaid  does  and  will  greatly  endanger 
the  operation  of  its  trains  thereover,  and  is  liable  to  cause 
collision  between  the   defendant  and  his  bicycle  and  the 
plaintiff's  trains,  and,  by  reason  of  collisions  which  are  likely 
and  probable  to  occnr,  its  property  and  the  lives  of  the  plain- 
tiff's passengers  and  employees  are  constantly  menaced  and 
endangered,  and  that,  if  said  defendant  shall  be  permitted  to 
continae  the  use  of  the  said  track  and  railroad  of  the  plaintiff 
in  the  manner   heretofore  stated,  said    plaintiff  will  suffer 
irreparable  damage  and  injury  by  reason  of  collision  between 
the  defendant  and  his  bicycle  and  plaintiff's  trains,  and  that 
it  is  without  a  plain  and  adequate  remedy  at  law."    The 
objections  urged  to  this  petition,  as  stated  by  defendant  in 
bis  brief,  are  as  follows:  ''The  length  of  the  track  so  used  by 
defendant  is  not  stated,  nor  its  condition;  there  is  no  state- 
ment of  the  number  of  trains  passing  over  that  portion  of  the 
track  each  day,  nor  the  respective  times  of  their  passage, 
nor  that  defendant's  use  of  the  track  with  his  bicycle  was  at 
snch  times  that  trains  were  due  or  likely  to  pass  over  it,  nor 
how  nor  in  what  way  a  collision  with  a  man  on  a  bicycle 
could  or  would  derail  a  train  or  interrupt  its  passage  over 
the  track;  neither  are  any  facts  stated  to  show  how   or  in 
what  manner  a  collision   might  occur,  or  how  such  collision 
could  or  would  occasion  any  interference  with  the  operation 
of  trains,  or  endanger  plaintiff's  property  and  the  lives  of  its 
passengers  and  employees."    These  objections  cannot  be 
sustained.     If  the  plaintiff  can  maintain  the  action  at  all,  its 
petition  states  sufficient  facts  to  entitle  it  to  a  prepetual  in- 
junction.    It  is  pertinent  to  say  that  the  right  of  a  railroad 
company  to  the  exclusive  use  of  its  tracks  does  not  depend 
wholly  upon  the  actual  damage  done  or  likley  to  be  done  to 
its  tracks  or  right  of  way,  or  the  financial  ability  of  the  person 
committing  such  damage  to  respond  in  damages.    A  railroad 
company  is  a  quasi  public  corporation.     St.  Joseph  &  D.  C. 
R.  Co.  V.  Joel  Ryan,  ii   Kan.  603,  15  Am.  Rep.   357;  State 
V.  D.  C,  M.  &  T.  Ry.  Co.,  53  Kan.  378,  36  Pac.  747,  42  Am. 
St.  Rep.  295.     Plaintiff's  duties  with  reference  to  carrying 
freight  and  passengers  are  subjects  of  legislative  regulation 
and  control.     It  is  properly  held  to  tbe  highest  degree  of 
care  for  the  safety  of  the  lives  and  property  thus  intrusted  to 
it,  commensurate  with  the  business  in  which  it  is  engaged. 
The  damage  to  plaintiff's  track  by  reason  of  the  defendant's 
constant  use  thereof,  or  the  danger  to  his  life  by  his  foolhardy 
persistence  in  riding  thereon,  are  not  the  most    important 
questions,  nor  are  they  determinative  of  plaintiff's  right  to  an 
*  injunction.     If  these  were  all  the  questions,  the  plaintiff  might 
be  required  to  seek  other  relief.     The  rights  of  tbe  public 
are  involved;  the  safety  of  public  travel  demands  a  clear 
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track.     It  is  the  daty  of  railroad  companies  to  provide  sncb 
a  track. 

It  has  been  ruled  again  and  again  by  this  court  that  a  rail- 
road company  is  entitled  to  the  uninterrupted  and  ezclasive 
possession  and  occupancy  oi  its  tracks  and  all  of  its  right  of 
way  necessary  for  conducting  its  business,  except  where  built 
on  the  public  highway  or  over  public  crossings.     Mo.  Pac. 
Rly.  V.  Manson,  31  Kan.  337*  2  Pac.   800;  Kansas  Ceni.  Ry. 
Co.  V.   William   A.  Allen,   22  Kan.   285,    31  Am.    Rep.    190; 
Tennis  v.  Rapid  Transit  Rly.  Co.,  45  Kan.  503,  2$   Pac.  876; 
K.  C.  Rly.  Co.  V.  Com'rs  of  Jackson  Co.,   45   Kan.    716,    26 
Pac.  394;  Dillon  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.,  67  Kan. 
— ,  74  Pac.  2 SI.     It  is  not  only  the  right,  but    the  duty,  of    a 
railroad  company  to  keep  its  tracks  clear,  and  if  it  is  unable 
to  keep  trespassers  therefrom,  who,  by  their  constant  pres- 
ence, are  liable  to  endanger  the  lives  of  the  public,  who  con- 
stantly use  these  thoroughfares,  it  may  apply  to  the  court  for 
assistance.     The  petition  in  this  case  shows  that  the  defend- 
ant was  a  constant  trespasser  upon  the  company's  track,  and 
was  a  menace  to  the  safe  and  speedy  operation  of  its  trains, 
and  dangerous  to  public  travel. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded.     All  the  Justices  concurring. 


ELWOOD  V.  CONNECTICUT  RY.  &  LIGHTING  CO. 
(Supreme  Court  of  Errors  of  Connecticut,  Aug.  12,  1904.) 

[58  Atl.  Rep.  751.] 

Personal  Injuries — Default — Negligence — Burden  of  Proof. — In  an 

action  for  personal  injuries,  the  admissions  by  defendant  of  the 
averments  of  the  complaint,  by  suffering  a  default,  imposes  upon 
defendant  the  burden  of  either  disproving  its  alleged  negligence,  or 
of  proving  contributory  negligence  on  the  part  of  plaintiff. 

Contributory  Negligence — Passenger  Alighting  from  Moving  Street 
Car.* — One  who  alighted  from  an  electric  car,  after  the  announcement 
of  the  conductor  that  the  terminus  of  the  road  had  been  reached 
under  the  belief  that  the  car  had  stopped,  and  while  its  motion  was 
practically  imperceptible,  was  not  guilty  of  contributory  negligence, 
in  fact  or  in  law. 

Duty  to  Afford  Passenger  Time  to  Alight.t — It  is  the  duty  of  a  com- 
pany operating  an  electric  railroad  to  afford  passengers  a  reasonably 
safe  opportunity  to  alight  from  the  cars. 

Invitation  to  Alight. — Whether  the  acts  and  conduct  of  the  con- 
ductor of  an  electric  car  in  calling  out  the  name  of  the  station,  and 
leaving  the  platform  and  putting  up  the  fender,  amounted  to  an  invi- 
tation to  a  passenger  to  leave  the  car,  was  a  question  of  fact. 

♦See  generally,  foot-note  appended  to  Paganini  v.  North  Jersey  St. 
Ry.  Co.  (N.  T.),  11  R.  R.  R.  14,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  14: 
Simmons  v.  Seaboard  Air  Line  Ry.  (Ga.),  11  R.  R.  R.  454,^34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  454. 

tSee  generally,  foot-note  appended  to  Meade  v.  Boston  Elevated  Ry. 
Co.  (Mass.),  11  R.  R.  R.  13,-  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  13;  Rut- 
ledge  V.  New  Orleans  &  N.  E.  R.  Co.  (C.  C.  A.),  11  R.  R.  R.  488,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  488. 
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Injury  to  Alighting  Passenger — Negligence — Sufficiency  of  Evi- 
dence.— In  an  action  ap^ainst  an  electric  railroad  for  injuries  to  an 
alic^htingf  passenger,  evidence  held  sufficient  to  support  a  finding  of 
neglisence  of  the  conductor,  in  calling  the  name  of  the  station,  and 
otherwise  indicating  that  it  was  time  for  passengers  to  alight,  and 
that  plaintiff  was  justified  in  believing  that  it  was  intended  that  she 
should  alight. 

Appeal  from  Court  of  Common  Pleas,  Fairfield  County; 
Howard  J.  Curtis,  Judge. 

Action  by  Nellie  Elwood  against  the  Connecticut  Railway 
&  Lighting  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

The  complaint  in  this  case  contained  these  allegations: 
The  plaintiff  was  a  passenger  on  one  of  the  defendant's  cars. 
While  the  car  was  in  motion,  the  conductor  of  the  car  ''care- 
lessly and  negligently  called  out:  'Westport.  Change  for 
Norwalk  and  Saugatuck' — and  stepped  off  said  car."  The 
defendant  suffered  a  default,  and  upon  the  bearing  in  dam- 
ages the  court  found  these  facts :  The  plaintiff  was  a  pas- 
senger upon  the  defendant's  electric  car,  and  was  injured 
when  alighting  from  it  while  the  car  was  in  motion.  The 
accident  occurred  on  the  2d  day  of  May,  1902,  at  about  7:50 
p.  m.,  when  it  was  dusk,  but  not  dark,  and  in  a  highway 
which  was  fairly  well  lighted.  As  the  car,  which  was  an  or- 
dinary closed  car,  was  nearing  the  terminus  of  the  defendant's 
road  at  Westport,  and  was  moving  slowly,  which  was  appar- 
ent to  the  passengers,  the  conductor  called  into  the  car: 
'^Westport.  Change  for  Norwalk  and  Saugatuck" — and  left 
the  platform,  and  began  putting  up  the  rear  fender.  When 
the  conductor  left  the  car,  it  was  moving  very  slowly,  and 
was  practically  at  the  terminus  of  the  road.  The  plaintiff 
shortly  thereafter,  in  the  exercise  of  due  care,  and  believing 
from  the  conductor's  call  and  conduct,  and  the  appearance 
and  location  of  the  car,  that  it  had  fully  stepped,  went  to  the 
rear  platform,  and  stepped  off  at  right  angles  to  the  line  of 
the  car,  and  without  holding  on."  The  car  was  in  fact  mov- 
ing slightly,  but  practically  imperceptibly  to  a  passenger, 
and  the  plaintiff,  in  stepping  off,  was  given  just  enough 
momentum  to  cause  her  to  fall.  When  the  plaintiff  arose  to 
leave  the  car,  several  passengers  had  arisen  and  were  leaving 
the  car,  and  at  least  one  had  alighted  before  the  plaintiff. 
The  car  moved  forward  from  four  to  six  feet  after  the  plain- 
tiff alighted.  The  conductor  stood  at  the  rear  of  the  car, 
working  at  the  fender,  and  could  see  the  passengers  alight- 
ing, but  he  gave  no  warning  that  the  car  was  in  motion. 
The  finding  states  that  the  court  is  unable  to  find  from  the 
testimony  whether  the  car  had  come  to  a  stop,  and  then 
moved  forward,  or  did  not  stop  at  all  after  the  conductor 
called  out,  and  that  it  did  not  find  from  the  evidence  that  the 
defendant  was  not  guilty  of  negligence,  or  that  the  plaintiff 
was  guilty  of  negligence,  but  ruled  that  the  facts  found  did 
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not  show  that  the  defendant  was  not  negligent,  as  chars^d  in 
the  complaint,  or  that  the  plaintiff  was  gailty  of  contribu- 
tory negligence.  Judgment  was  rendered  for  the  plaintiff  lor 
$1,000  damages. 

William  T.  Hi  neks,  for  appellant. 

Elmore  S.  Banks  and  William  A.  Redden,  for  appellee. 

HALL,   J.   (after  stating  the  facts).     The  effect  of    the 
admission  by  the  defendant  of  the  averments  of  the  complaint 
by  suffering  a  default  was  to  impose  upon  it  the  burden    of 
either  disproving    its  alleged  negligence,  or    proving     the 
plaintiff's  contributory  negligence,  in  order  to  escape  liability 
for  the  full  amount    of  damages    proved   by  the  plaintiff. 
Without  deciding  the  question  either  of  negligence  or  con- 
tributory negligence,  the  trial  court  found  the  facts  which 
were  proved,  and  ruled  that  by  proof  of  these  facts  the  bar- 
den  so  placed  upon  the  defendant  had  not  been  sustained.      If 
the  facts  found  show,   as  matter  of  law,  either  that  the    de- 
fendant was  not  negligent  as  alleged,  or  that  the  plaintiff  was 
gailty  of  contributory  negligence,  the  judgment  of  the  trial 
court  was  erroneous;  otherwise  it  must  stand.     The  sab- 
stance  of  the  charge  of  negligence  in  the  complaint  is  that  by 
the  alleged  language  and  conduct  of  the  conductor,   under 
the  circumstances  set  forth,  the  plaintiff  was  fairly  indaced 
to  step  from  the  car  while  it  was  in  motion.     The  defendant 
is  therefore  obliged  to  claim  either  that  as,  a  matter  of  law, 
no  such  effect  can  be  given  to  the  words  and  acts  of  the  con- 
ductor upon  the  facts  found,  and  that  the  facts    therefore 
necessarily  and  o(  themselves  prove  that  the  defendant  was 
not  guilty  of  the  negligence  alleged,  or  that  such  facts  show, 
as  a  matter  of  law,  that  the  plaintiff  was  guilty  of  contribn- 
tory  negligence  in  stepping  from  the  car  while    it  was  in 
motion.     We  can  sustain  neither  of  these  claims. 

In  England  v.  Boston  &  Maine  R.  Co.,  153  Mass.  490,  27 
N.  E.  I,  La.  Pointe  v.  Boston  &  Maine  R.  Co.,  179  Mass. 
536,  61  N.  E.  142,  and  Lewis  v.  London,  etc.,  Ry.  Co.,  9  L. 
R.  Q.  B.  66,  cited  by  defendant,  which  were  cases  of  acci- 
dents in  alighting  from  steam  cars,  the  court  in  each  case, 
with  the  evidence  before  it,  passed  upon  the  question  of 
whether  the  verdict  of  the  jury  should  he  set  aside,  rather 
than  upon  the  question  of  the  legal  effect  of  certain  estab- 
lished facts.  In  the  two  Massachusetts  cases  it  was  held  that 
the  evidence  showed  that  the  plaintiff  failed  to  exercise  dne 
care,  since  in  one  case  it  appeared  that  she  knew,  and  in  the 
other  that  she  ought  to  have  known,  that  the  car  was  in  mo- 
tion when  she  alighted.  In  the  case  at  bar  it  is  found  that 
when  the  plaintiff  alighted,  after  the  announcement  of  the 
conductor,  the  car  was  practically  at  the  terminus  of  the 
road,  and  the  plaintiff,  in  the  exercise  of  due  care,  believed, 
from  its  location,  and  from  the  call  and  conduct  of  the  con- 
ductor, that  the  car  had  stopped;  its  motion  being  practi- 
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cally   imperceptible  to  her.     These  facts  fall    far  short  of 
sho^viDg  coQtribntory  negligence,  either  as  a  matter  of  fact 
or  law.     In  Lewis  v.  London,  etc.,   Ry.  Co.,  supra,   it  was 
held  that  evidence  that  a  railroad    o£Bcial  called    out  the 
name  of  the  station  at  which  the  plaintifi  was  to  alight,  as 
the  train  was  approaching  it,  was  not  sufficient  proof  that  the 
plaintiff  was  induced  by  the  acts  of  the  defendant's  servants 
to  set  out  at  the  place  where  the  train  stopped;  it  appearing 
that  she  was  familiar  with  the  place,  and   knew  that  her  car 
^vas  not  alongside  the  station  platform,  and  that  she  must 
have  believed  that  ^he  train  which  had   passed  the  platform 
^p^onld  come  back  to  it,  and  that  therefore  there  was  no  evi- 
dence upon  which  the  jury  could  reasonably  have  found  neg- 
ligence upon  the  part  of  the    defendant.     The  facts  in  the 
present  case  are  materially    different.     Here  it  does  not  ap- 
F>ear  that  the  plaintifi  had  any  reason  to  suppose  that  she  was 
not  to  get  out  at  the  time  and  place  she  did,  and.  it  does  ap- 
pear that,  from  the  conductor's  call  and  conduct,  and  the 
appearance  and  location  of  the  car,  she  did  believe  that  it 
Dvas  intended  she  should  alight  at  that  time  and    place.     It 
was  the  duty  of  the  defendant  to  afford  the  plaintiff  a  rea- 
sonably safe  opportunity  to  alight  from  the  car.     If  the  cir- 
cumstances stated,  which  induced  her  to  believe  that  it  was 
intended  she  should  alight  as  she  did,   and  that  she  might 
do  so  with  safety,  were  such  as  to  warrant  that  belief,   and 
no  warning  was  given  her  of  any  danger,  the  defendant  failed 
to  perform  that  duty.     Cockle  v.  London  &  S.    Ry.   Co.,   7 
L.  R.  C.  P.  321.     In  the  present  case,  such  belief  of    the 
plaintiff  having  been  shown,  the  defendant,  with  the  burden 
of  proof  upon  it,  was  required,  in  order  to  establish   its  free- 
dom from  negligence,  to  show  either  that  the  alleged  reasons 
for  the  plaintiff's  belief  did  not  exist,  or  that  they  were  not 
sufficient  to  justify  such  belief. 

Whether  the  acts  and  conduct  of  the  conductor  amounted 
to  an  invitation  to  the  plaintiff  to  get  out  of  the  car  when 
she  did  was  in  this  case  rather  a  question  of  fact  than  of 
law.  Whittaker  v.  Manchester,  etc.,  R.  Co.,  5  L.  R.  C.  P. 
464,  note  3;  Taber  v.  Delaware,  etc.,  R.  Co.,  71  N.  Y.  489; 
Pennsylvania  R.  Co.  v.  White,  88  Pa.  327.  From  the  fact 
that  the  conductor  made  the  announcement  under  the  cir- 
cumstances described,  and  that  then,  instead  of  remaining 
upon  the  platform,  or  near  it,  and  preventing  passengers, 
and  especially  females,  from  getting  off^  the  car  while  it  was 
still  in  motion,  or  aiding  them  in  alighting,  he  stepped  from 
the  platform  in  the  manner  stated  in  the  finding,  we  think  it 
might  properly  have  been  held  that  the  defendant  was  neg- 
ligent, and  that  the  plaintiff  was  justified  in  believing  that 
It  was  intended  she  should  alight  when  she  did,  and  that  she 
might  safely  alight  as  she  did.  Upon  these  facts,  the  trial 
court  committed  no  error  in  ruling  that  the  defendant  had 
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failed  to  prove  that  jt  was  not  neglis^ent  as  alleged.     Weller 
V.  London,  etc.,  R.  Co.,  9  L.  R.  C.  P.  126;  McGee  v.  Missoari 
Pacific  R.  Co.,  92  Mo.  218,  4  S.  W.  739,  i  Am.  St.   Rep.  706; 
Englehaupt  v.  Erie  R.  Co.  (Pa.)  58  Atl.  154. 
There  is  no  error.    The  other  Judges  concurred. 


HEERWAGEN,  City  Comptroller,  v.  CROSSTOWN  ST.  RY.   CO. 

OF  BUFFALO  ct  al. 

(Court  of  Appeals  of  New  York,  Aug.  5,  1904.) 

[71  N.  E.  Rep.  729.] 

Street    Railways — ^Taxation — Reductions — Agreement — ^Transfers^ — 

Where  a  street  surface  railway  company  pays  to  a  city  a  certain  sum 
under  an  agreement  between  the  parties  whereby  a  percentage  of 
its  gross  receipts  previously  payable  was  reduced  in  consideration 
of  its  grantine  transfers  to  passengers  thereafter,  it  is  in  the  nature 
of  a  tax,  undef  Laws  1899,  p.  1593,  c.  712,  §  46,  and  should  be  deducted 
from  the  special  franchise  tax  assessed  against  it  by  the  State  Board 
of  Tax  Commissioners. 

Appeal — Modification  of  Judgment. — ^Where  the  Appellate  Division 
reduces  the  amount  of  the  judgment,  and  it  is  not  possible  that  on 
a  new  trial  the  facts  can  be  altered,  the  modification  of  the  judgment, 
and  not  the  granting  of  a  new  trial,  was  required. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth 
Department. 

Action  by  Fred  W.  M.  Heerwagen,  comptroller  of  the  city 
of  Buffalo*  against  the  Crosstown  Street  Railway  Company 
of  Buffalo  and  others.  From  an  order  of  the  Appellate  Di- 
vision (86  N.  Y.  Supp.  218)  reversing  a  judgment  in  favor  of 
plaintiff,  he  appeals.     Modified. 

Charles  L.  Feldman,  Corp.  Counsel  (Percy  S.  Lansdowne, 
of  counsel),  for  appellant. 

Porter  Norton  and  Charles  J.  Bissell,  for  respondents. 

Charles  F.  Brown,  for  the  New  York  City  Railway  Com- 
pany, intervening  as  respondent. 

CULLEN,  J.  This  action  was  brought  to  recover  the 
amount  of  the  city  tax  imposed  upon  the  respondent,  a  street 
surface  railroad  company,  for  its  special  franchise,  as  as- 
sessed by  the  State  Board  of  Tax  Commissioners.  The  de- 
fendant claimed  to  deduct  from  the  tax  so  imposed  the 
amount  paid  by  it  to  the  city  during  the  previous  year  under 
an  agreement  with  the  municipality  known  as  the  ''Milbnrn 
agreement,"  and  the  principal  question  presented  by  this 
appeal  is  the  right  to  such  deduction.  The  trial  court  ren- 
dered judgment  for  the  full  amount  claimed.  The  Appellate 
Division  (86  N.  Y.  Supp.  218),  by  a  divided  court,  reversed 
this  judgment,  and  granted  a  new  trial;  holding  that  there 
should  have  been  deducted  from  the  plaintiff's  claim  the 
amount  paid  by  the  defendant  under  the  agreement  above 
mentioned.     The  facts  of  the  case  areas    follows:  In  Feb- 
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ra&ry,  1890,  the  defendant  acquired  of  the  right  to  construct 
and  operate  a  surface  railroad  on  certain  streets  in  the  city  of 
Buffalo;  it  being  the  highest  bidder  therefore  at  a  public  sale 
of  the  privilege  made  by  the  comptroller.     By  the  terms  of 
this  purchase  the  defendant  was  required  to  pay  certain  per- 
centages of  its  gross  earnings  in  addition  to  those  prescribed 
by  section  8,  c.  252,  p.  312.   of  the    Laws  of    1884.     In  and 
prior  to  1892  there  were  two  other  street  railway  companies 
in  the  city  also  obliged  to  pay  certain  percentages  of  their 
STOSs  receipts.     Each  of  these  roads  was  operated  separately » 
and  passengers  transferring  from   one  to  the  other  weie 
obliged  to  pay  an  additional  fare.    Negotiations  were  had  be- 
tween the  city  and  the  railroad  companies  with  reference 
to  securing  to  passengers  free  transfers  from  the  route  of  one 
company  over  that  of  the  others,  and  in    January,    1892,   an 
agreement  was  made  by  the  parties  whereby  the  railroad 
companies  agreed  to  give  such  transfers  without  charge,  and  in 
consideration  thereof  the  city  reduced  the  percentage  of  gross 
earnings  which  it  was  entitled  to  receive  from  the  companies 
to  certain  specified  rates.     This  agreement  was  ratified  by 
an  act  of  the  Legislature  known  as  chapter  151,  p.  311,  of  the 
Laws  of  1892.     The  plaintiff's  suit  is  for  the  annual  tax  im- 
posed on  the  defendant's  special  franchise  for  the  year  1900- 
1901,  amounting  to  $44,740.05.     During  the  year  preceding 
the  levy  of  such  tax  the  defendant  paid  to  the  city,  uncier  the 
requirements  of  the  Milburn  agreement,   percentages  of  its 
gross  earnings  amounting  to  $13,480.45,  which  sum  it  claims 
it  is  entitled,  under  the  provisions  of  section  46  of  the  tax 
law  (Laws    1899,  P«  i593«  c.  712,  §  46)  to  deduct  from  the 
plaintiff's  claim.     That  section  reads  as  follows:    ''Deduc- 
tion from  Special   Franchise  Tax  for  Local  Purposes.     If 
when  the  tax  assessed  on  any  special  franchise  is  due  and 
payable  under  the  provisions  of  law  applicable  to  the  city, 
town  or  village  in  which  the  tangible  property  is  located,  it 
shall  appear  that  the  person,  copartnership,   association  or 
corporation  affected  has  paid  to  such  city,  town  or  village  for 
its  exclusive  use  within  the  next  preceding  year,  under  any 
agreement  therefor,  or  under  any  statute  requiring  the  same, 
any  sum  based  upon  a  percentage  of  gross  earnings,  or  any 
other  income,  or  any  license  fee,   or  any  sum   of  money  on 
account  of  such  special  franchise,  granted  to  or  possessed  by 
such    person,   copartnership,   association,    or    corporation, 
which   payment  was  in  the  nature  of  a  tax,  all  amounts  so 
paid  for  the  exclusive  use  of  such  city,  town  or  village  except 
money  paid  or  expended  for  paving  or  repairing  of  pavement 
of  any  street,  highway  or  public  place,   shall  be  deducted 
from  any  tax  based  on  the  assessment  made  by  the  state 
board  of  tax  commissioners  for  city,  town  or  village  purpose?, 
but  not  otherwise;  and  the  remainder  shall  be  the  tax  on  such 
special  franchise  payable  for  city,  town  or  village  purposes." 
That  the  sum  here  in  dispute  was  based  upon  a  percentage 
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of  gross  earnings,  and  was  paid  to  the  mnnicipaiity  for   its 
ezclasive  use.  under  an  agreement  therefor,  is  nnquestionable, 
and  the  whole  controversy  turns  on  this  narrow  point — the 
e£Eect  of  the  provision  ^^which  payment  was  in  the  nature  of 
a  tax."    The  contention  of  the  plaintifi  and  appellant  is  that 
the  qualification  or  limitation  applies  as  well  to  percentages 
of  gross  earnings  paid  to  a  city  or  town  under  any  agreement 
or  statute  as  to  the  other  payments  mentioned  in  the  section, 
that  the  payment  made  by  the  defendant  was  not  in    the 
nature  of  a  tax  and  that  therefore  the  defendant  was  entitled 
to  no  credit  therefor  on  its  special  franchise  tax.     It  may    be 
admitted  that  neither  the  payment  obligated  to  be  made  by 
the  defendant  upon  the  original  purchase  of  the  franchise, 
nor  that  substituted  for  it  by  the  Milburn   agreement,  is,  in 
the  strict  and  accurate  sense  of  the  term,   a  tax.     A  tax   has 
been  defined  as  a  forced  contribution  from    a  citizen  to   the 
state  to  be   applied  for  governmental  purposes.     Davies, 
System  of  Taxation,    p.  i.     The    payments  the  defendant 
agreed  to  make  were  the  consideration  of  the  acquisition  of 
valuable  property  rights  which  would  survive  its  corporate 
existence,  and  possess  all  the  ordinary  attributes  of  property. 
People  V.  O'Brien,  ni  N.  Y.  i,  i8  N.  E.  692,  2  L.  R.  A.  255, 
7  Am.  St.  Rep.  684.    This  is  equally  true  whether  the  amount 
of  the  payments  was  prescribed  by  statute,  or  fixed  by  com- 
petition at  a  public  sale.     The  first  case  is,  in  effect,  simply 
that  of  a  private  sale  where  the  purchaser,  accepts  the  terms 
fixed  by  the  vendor.     The  stipulated  payments  are  really  in 
the  nature  of  rent  or  a  rent  charge.     But  granting  all  this,  it 
seems  to  us  manifest  from  the  plain  terms  of  the  statute 
that  these  are  the  very  payments  which  the  Legislature   in- 
tended should  be  deducted  from  the  amount  of  the  special 
franchise  tax.     In  the  first  place,   both  in  statutes  and    in 
judicial  decisions  the  term  '^tax"  is  frequently  used  in  a  much 
more  comprehensive  sense  than  that  which  we  have  stated 
to  be  its  accurate  meaning.     It  is  not  used  so  broadly  as  to 
include  the  revenue  from  private  property  which  the  state  or 
one  of  its  political  divisions  may  hold  fcr  emolument  the 
same  as  other  owners;  but  it  certainly  is  used  to  comprehend 
exactions  for    the  privilege    of  exercising  franchise  rights 
which  latter  are  often,  especially  in  the  case  of  foreign  cor- 
porations, merely  the  consideration  received  for  privileges 
which  the  state  is  at  liberty  to  grant  or  to  withhold  at  pleas- 
ure.    Instances  of  this  kind  occur  in  the  tax  law,  and  it  may 
be  that    in  the  section   before  us  the   Legislature   used  the 
term  ''in  the  nature  of  a  tax"  in  this  broad,  comprehensive 
sense.     But  the  controlling  consideration  with   us  is  the  fact 
that,  unless  payments  such  as  that  made  by  the  defendant 
fall  within  the  provisions  of  the  statute,  then  there  is  none 
to  which  it  can  apply.     We  may  assume  that,  unless  our 
Constitution  prohibits  it,  the  state  may  contract  with  a  cor- 
poration or  taxpayer  as  to  the  amount  of  taxes  it  should  pay, 
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whether  proportioned  to  its  gross  earnings,  or  on  any   other 
basis,  and  such  a  contract  would  be  protected  by  the  Consti- 
tution of  the  United   States.     Home  for  the  Friendless  v. 
Rouse,  8  Wall.  430,  19  L.  Ed.  495.     But  the  Legislature  of 
this  state  has  not  seen  fit  to  enter  into  contracts  of  that  char- 
acter (except  possibly  at  some  very  remote  period   in  the 
charter  of  corporations  which  do  not  now  occur  to  us),  and 
certainly  it  has  never  authorized  municipalities  to  enter  into 
any  agreement  as  to  taxation  with  corporations  using  the 
public  streets  and  subject  to  the  special  franchise  tax.     More- 
over, if  a  valid  agreement  as  to  taxation  should  actually  exist, 
it  lyould  seem  dnabtfal,  at  least,  whether  the  taxation  could 
be  increased.     We  have  asked  in  vain  the  counsel  to  suggest 
a  case  which  either  in  fact  does,  or  theoretically  might,  fall 
within  the  exception,   assuming  that  the  exception  is  to  be 
confined  to  what  is  strictly  a  tax.     The  learned  judge  who 
i^rote  the  dissenting  opinion  in    the    Appellate    Division 
thought  that  the  lamp  tax  imposed  under  section  414  of  the 
charter  of  the  city  of  Bufialo  (chapter   105,    p.  224,    Laws 
1891)  was  a  proper  deduction  under  the  provision  discussed. 
We  see  no  force  in  the  suggestion  unless  there  is  some  other 
legislation  on  the  subject  to  which  our  attention  has  not  been 
called.     Under  the  charter  the  tax  is  assessed  on   the  prop- 
erty in  the  district  proportionately  to  its  value;  it  is  neither 
subject  to  agreement,  nor  based  on  gross  receipts. 

The  general  rule  for  the  construction  of  statutes  is  well 
settled.  ''The  intention  is  to  be  deduced  from  a  view  of  the 
whole  statute,  and  that  intention,  when  ascertained,  will 
always  prevail  over  the  literal  sense  of  the  terms.  Statutes 
should  be  read  according  to  the  natural  and  most  obvious  im- 
port of  the  larguage,  without  resorting  to  artificial  or  forced 
constructions  for  the  purpose  of  either  limiting  or  extending 
their  operation.  If  practicable,  effect  Aiust  be  given  to  all 
the  language  employed,  and  inconsistent  expressions  are  to 
be  harmonized  to  reach  the  real  intent  of  the  Legislature." 
Matter  of  N.  Y.  &  Brooklyn  Bridge,  72  N.  Y.  527.  The  very 
first  deductions  granted  by  the  statute  are  sums  paid  under 
agreement  or  statute  based  upon  a  percentage  of  gross  earn- 
ings or  other  income.  If  it  be  admitted  that  the  provision, 
^'which  payment  was  in  the  nature  of  a  tax,**  qualifies  the 
percentages  of  gross  receipts,  and  is  not  confined  to  "or  any 
sum  of  money  on  account  of  such  special  franchise  granted  to 
or  possessed  by  such  person,  copartnership,  association  or 
corporation*' — a  proposition  subject  to  no  small  degree  of 
doubt — that  provision  cannot  be  construed  so  as  to  render 
nugatory  and  inoperative  the  previous  direction  of  the  stat- 
ute. 

Various  objections  are  made  to  what  it  is  claimed  will  be 
the  practical  working  of  this  construction  of  the  tax  law. 
We  may  frankly  admit  that  these  objections  are  not  without 
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force,  thoagh  we  think  they  have  been  magnified.     It  is  said 
that,  if  the  payment  for  gross  receipts  on  a  purchase  of   a 
franchise  is  to  be  deducted   from  the  franchise  taz»    any 
percentage  may  be  safely  bid,   in  the  expectation  tfiat  the 
annual  payment  will  be  deducted  from  the  tax.     This  is   true 
only  within  limits,  for  the  percentage  may  exceed  the  amount 
of  the  tax.     It  is  also  objected  that,  under  this  construction 
of  the  franchise  law,  a  municipality  may  have  its  revenue 
from  the  railroad  company  diminished  instead  of  increased. 
We  do  not  see  how  this  can  be.     In  both  the  cases  suggested, 
the  annual  payments  of  percentage  of  gross  earnings  must  be 
made  at  all  events.     The  only  credit  that  the  company   can 
obtain  for  such  a  payment  is  by  deduction  from  the  special 
franchise  tax.     On  the  other  hand,  it  seems  reasonable  that 
the  holder  of  a  franchise  burdened  by  an  annual  rent    or 
charge  should  not  be  taxed  as  highly  as  the  holder  of  a  simi- 
lar franchise  unincumbered.    The  statute  in  question   was 
enacted  at  a  special  session  of  the  Legislature  convened    by 
the  Governor  for  that  purpose.     In  his  message  to  the  Leg- 
islature, he  recommended  that  'Mt  should  be  provided  that, 
from  the  sum  assessed  by   the  state  authorities  as  the  tax 
which  a  corporation  must  pay  because  of  its  local  franchise, 
there  shall  be  deducted  the  amount  already  annually  paid  by 
it  to  the  locality  for  such  franchise.     In  no  other  way  is   it 
possible  to    tax    these    corporations  with  uniformity    and 
eqaality."    It  may  be  that  this  view  is  erroneous,   and  that 
the  more  accurate  and  equitable  way  would  be  to  determine 
the  value  of  the  franchise,  not  as  free  and  clear,  but  as 
burdened  by  the  charges  to  which  it  might  be  subject.     Never- 
theless it  is  plain  that  this  view  was  accepted  by  the  Legis- 
lature, for,  under  the  scheme  provided  by  the  present  statute, 
the  franchise  is  to  be  assessed  as  real  estate — that  is  to  say. 
not  subject  to  diminution  for  charges  thereon — and  the  allow- 
ance for  such  charges  is  made  only  by  deducting  them  from 
the  tax. 

While  we  are  thus  of  opinion  that  the  learned  Appellate 
Division  was  right  in  its  disposition  of  the  merits  of  the 
controversy,  we  think  it  should  not  have  granted  a  new  trial, 
but  should  have  modified  the  judgment,  since  it  was  not 
possible  that  on  a  new  trial  the  facts  determining  the  liability 
of  the  defendant  could  have  been  altered.  Freel  v.  County  of 
Queens,  154  N.  Y.  661,  49  N.  E.  124.  The  answer  of  the 
defendant  admits  its  willingness  to  pay  the  amount  claimed 
by  the  defendant,  less  the  sum  paid  in  the  previous  year 
under  the  ''Milburn  agreement.** 

We  therefore  should  direct  that  the  order  of  the  Appellate 
Division  be  modified  so  as  to  reduce  the  judgment  awarded 
by  the  trial  court  by  deducting  therefrom  the  sum  of 
$13,480.45,  together  with  the  interest  and  additions  thereon 
provided  by  the  charter  of  the  city  of  Buffalo  from  the   loth 
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day  of  July,  1900,  and,  as  thus  modified,  affirmed,  without 
costs  to  either  party  in  the  Appellate  Division  or  in  this 
court. 

PARKER,  'C.    J.,    and    GRAY.    O'BRIEN,     HAIGHT, 
MARTIN,  and  WERNER,  JJ.,  concur. 

Ordered  accordingly. 


STOCKDALE  ct  al.  v.  RIO  GRANDE  WESTERN  RY.  CO.  ct  al 

(Supreme  Court  of  Utah,  Aug.  11,  1904.) 
[77  Pac.   Rep.  849.] 

Railroads    in    Streets — Franchises — Authority    of    City    Council. — 

A  city  council  may  grant  franchises  to  railroad  companies,  author- 
izing them  to  make  a  reasonable  use  of  the  public  streets  of  the 
municipality  for  the  purpose  of  constructing  and  operating  thereon 
railroads  designed  for  the  use  of  the  public  tor  the  transportation  of 
passengers  and  freight. 

Eminent  Domain — Switch  Track — Public  Use. — A  switch  track, 
which  is  part  of  a  general  railway  system,  and  which  may  be  used 
by  any  or  all  who  have  occasion  to  ship  freight  over  it,  and  which  is 
not  designed  for  the  exclusive  use  or  convenience  of  any  particular 
person  or  corporation,  is — although,  from  its  location  and  surround- 
ings, only  a  limited  number  of  persons  will  have  occasion  to  use  it — a 
public  utility,  and  does  not  constitute,  when  laid  in  the  public  street, 
a  public  nuisance. 

Same — ^What  Constitutes  a  Taking — Compensation. — Any  substan- 
tial interference  with  private  property  which  destroys  or  materially 
lessens  its  value,  or  by  which  the  owner's  right  to  its  use  and  enjoy- 
ment is  in  any  substantial  degree  abridged  or  destroyed,  is  a  taking, 
within  Const,  art.  1,  §  22,  providing  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compensation,  to 
the  extent  of  the  damage  suffered,  even  though  the  title  and  posses- 
sion of  the  owner  remain  undisturbed. 

Railroads  in  Streets — Spur  Tracks — Injury  to  Adjoining  Property* — 

A  franchise  giving  a  railroad  company  the  right  to  occupy  a  street 
and  sidewalk  with  its  spur  track  does  not  give  it  power  by  which  it 
can  rightfully  extend  its  track  over  the  property  of  a  shipper,  and 
there  maintain  and  operate  it,  to  the  irreparable  damage  of  the  prop- 
erty of  an  adjoining  owner. 

Same — Same — Nuisance — Injunction. — The  operation  of  a  railroad 
switch  track  over  property  in  a  city,  which  results  in  the  shaking  of 
ground  by  the  passage  of  engines  and  cars,  and  causes  smoke  and 
noise  in  close  proximity  to  the  premises  of  a  property  owner,  is  a 
nuisance,  within  Rev.  ot.  1898,  §  3506,  providing  that  anything  ob- 
structing the  free  use  of  property,  so  as  to  interfere  with  its  com- 
fortable enjoyment,  is  a  nuisance,  entitling  any  person  whose  property 
is  injuriously  affected  thereby  to  an  injunction,  as  well  as  to  dam- 
ages. 

Eminent  Domain — Threatened  Injury — Remedies. — ^Under  Const, 
art,  1,  §  22,  providing  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation,  a  party  whose 
property  is  about  to  be  specially  damaged  in  any  substantial  degree 
for  public  use  has  the  same  rights  and  is  given  the  same  remedies 
for  the  protection  of  his  property  from  the  threatened  injury  as  would 
be  accorded  him  if  his  property  was  actually  taken  and  appropriated 
for  public  use. 
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don  o£  Railroad — Injunr  to  Property^Right  to  Damages  or 
Injunctive  Relief.* — Losses  and  inconveniences  suffered  in  conunon 
with  the  general  public  by  reason  of  the  operation  of  a  public  utilttv. 
such  as  a  railroad,  in  the  vicinity  of  one's  premises,  do  not  entitle 
the  property  owner  to  damages  or  injunctive  relief. 

Eminent  bomain — Operation  of  Switch — Injury  to  Property — 'Rif^t 
to  Compensation. — A  railroad  cannot  subject  private  property  in  a 
city  to  the  burdens  to  which  it  will  be  subjected  by  the  running  of 
cars  and  engines  over  a  switch  laid  over  adjoining  property,  vnthout 
proceeding  under  the  law  of  eminent  domain,  as  contemplated  by 
Const,  art.  1,  §  22,  prohibiting  the  taking  or  damaging  of  private 
property  for  public  use  without  just  compensation,  and  the  statutes 
of  the  state. 

Bartch,  J.,  dissenting  in  part. 

Appeal  from  District  Coart.  Salt  Lake  County;  T. 
Marioneaux,  Judge. 

Action  by  Amelia  Stockdale  and  others  against  the  Rio 
Grande  Western  Railway  Company  and  another.  From  a 
judgment  for  plaintiffs,  defendants  appeal.     Modified. 

This  action  was  brought  to  restrain  defendants  from  oper- 
ating and  running  cars  over  a  certain  steam^  railway  track» 
known  and  designated  as  a  spur  or  switch  track,  which  track 
is  situated  to  the  south  of,  and  in  close  proximity  to,  plain- 
tiff's premises,  upon  which  there  are  two  dwelling  houses 
(cottages)  owned  and  occupied  by  the  plaintiffs,  and  by  other 
parties  who  are  tenants  of  plaintiffs.  These  premises  are 
20  rods  in  length  by  5  rods  in  width;  that  is,  they  have  a 
frontage  of  5  rods,  which  faces  west  on  what  is  known  as 
Fourth  West  street,  in  Salt  Lake  City,  Utah.  One  of  the 
cottages  is  of  brick,  and  the  other  is  a  frame  structure.  The 
brick  cottage  is  near  the  southwest  corner  of  the  premises 
mentioned,  and  faces  west.  It  has  a  door  and  window  at  the 
rear  or  east  end,  and  two  windows  in  the  south  side,  which 
face  the  switch  track  in  question,  which  track  passes  on  a 
curve  within  25  feet  of  the  house,  and  continues  east  nearly 
the  entire  length  of  plaintiffs'  premises,  and  within  5  feet 
thereof. 

The  third,  fourth,  and  a  part  of  the  fifth  findings  of  fact 
by  the  trial  court,  and  over  which  there  is  no  controversy, 
are  as  follows: 

''(3)  That  since  the  12th  day  of  September,  1874,  the  plain- 
tiffs have  been  the  owners  and  in  the  actual  possession  of  the 
north  half  of  lot  4  [then  follows  a  full  description  of  the 
property],  situated  on  Fourth  West  street  between  Fifth  and 
Sixth   South  streets;  that  on  said  premises,  for  several  years 

♦As  to  whether  an  abutting  owner,  as  such,  is  entitled  to  compen- 
sation from  steam  railroads  or  street  railways,  see  foot-note  appended 
to  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc.,  R.  Co.  (Conn.), 
11  R.  R.  R.  134.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  134. 

As  to  the  rights  of  abutting  owners  as  affected  by  the  construction 
and  operation  of  steam  railroads  in  streets,  see  foot-note  appended 
to  Bork  V.  United  New  Jersey  R.  &  Canal  Co.  (N.  J.),  11  R.  R.  R. 
115,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  115,  where  all  the  preceding  authori- 
ties in  this  series  are  collected. 
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prior  to  the  commeDcement  of  this  actioD,  there  have  beeD» 
and  now  are,  erected  two  dwelling  houses  occupied  by  the 
plaintifis  and  other  tenants,  said  houses  fronting  on  Fourth 
West  street,  and  facing  west;  that  situated  in  the  same  way, 
and  in  the  same  block,  south  of  plaintifis'  premises,  are  other 
houses  belonging  to  and  occupied  by  other  people;  that  the 
value  of  plaintifis'  said  land  and  houses  is  several  thousand 
dollars. 

''(4)  That  for  a  long  time  prior  to  the  commencement  of 
this  action  the  said  defendant  Anheuser-Busch  Brewing  Asso-* 
ciation  was,  and  now  is,  the  owner  of  the  south  half  of  lot  4, 
block  29,  *  *  *  adjourningthe  plaintifis' premises  on  the 
south,  and  that  thereon  it  hsis  partially  erected  a  large  ware- 
house for  the  purpose  of  receiving  and  shipping  beer,  and  the 
bottling  of  the  same,  in  connection  with  its  main  private 
business,  and  for  the  purpose  of  conducting  therein  a  private 
beer-handling  business;  and  about  65  feet  in  front  of  said  lot 
of  plaintifis  and  the  defendant  Anheuser-Busch  Brewing  As- 
sociation and  about  5  feet  from  the  middle  of  said  Fourth 
West  street,  the  defendant  the  Rio  Grande  Western  Railwav 
Company  maintains  its  Park  City  branch  line  of  railway, 
and  that  from  said  line  of  railway  said  defendant  Anheuser- 
Busch  Brewing  Association  on  the  25th  of  July,  1903,  by  pe^ 
tition  in  writing,  applied  to  the  city  council  of  Salt  Lake 
City,  Utah,  to  permit  said  Rio  Gracde  Western  Railway 
Company  to  construct  a  switch  track  or  spur  from  said  line 
on  Fourth  West  street  over  and  across  the  east  side  of  said 
street  and  its  sidewalk,  in,  to,  and  over  the  land  of  said  defend- 
ant Anheuser-Busch  Brewing  Association,  to  its  warehouse 
on  said  lot  4;  *  *  *  that  on  the  5th  day  of  October,  1903, 
*  *  *  said  city  council  of  Salt  Lake  City  duly  passed, 
and  on  the  9th  day  of  October,  1903,  the  mayor  of  said  city 
duly  approved,  an  ordinance  granting  to  said  defendant  the 
Rio  Grande  Western  Railway  Company  the  franchise  and 
right  of  way  to  construct  and  operate  a  spur  or  switch  track 
on  and  acrbss  Fourth  West  street,  between  Fifth  and  Sixth 
South  streets,  in  Salt  Lake  City,  tftah,  on  and  into  said  de- 
fendant Anheuser-Busch  Brewing  Association's  premises. 

*'(s)  That  from  the  main  line  of  the  Park  City  branch  of 
said  defendant  railway  company  on  the  same  street,  about 
14  feet  south  of  the  starting  point  of  the  *  *  *  contem- 
plated spur,  a  spur  or  switch  is  already  constructed  and  in 
operation,  crossing  and  cutting  said  street,  so  that,  when 
said  spur  crosses  the  sidewalk  of  said  street,  it  is  within  59 
feet  of  the  switch  track  constructed  by  defendant." 

The  court  further  found,  and  the  evidence  supports  the 
finding,  ''that  the  operation  of  said  switch  track  by  running 
cars  thereon  will  impose  great  burdens  upon  plaintifis'  prem- 
ises, because  of  the  shaking  of  the  ground  by  the  passage  of 
engines  and  cars  over  the  track,  and  by  reason  of  the  smoke 
and  nois3s  incident  to  the  operation  of  said  steam  railroad, 
12  R  R  R— 34 
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all  in  SQcb  close  proximity  to  plaintiffs'  houses  and  premises 
that  its  operation  would  be  a  private  nuisance  to  these 
plaintiff),  and  would  thereby  greatly  diminish  the  value  of 
plaintiffs'  premises."  The  court  also  found  that  the  opera- 
tion of  the  spur  track  under  consideration,  in  connection  with 
the  switch  track  immediately  south  thereof,  would  be  an 
unreasonable  obstruction  of  the  ordinary  use  of  said  street 
and  sidewalk  for  public  travel,  and  the  plaintiffs*  right  of 
access  to  their  premises  would  be  greatly  impaired  thereby. 

The  record  shows  that  the  railway  company  does  not  o^rn 
the  ground  on  which  the  spur  track  is  built  which  leads  into 
a  coalyard  immediately  south  of  the  premises  of  the  Anheu- 
ser-Busch Brewing  Association,  and  that  the  coal  company, 
on  whose  land  the  last  mentioned  switch  track  is  constructed, 
will  not  permit  the  railway  company  to  remodel  the  track 
so  that  freight  can  be  shipped  over  it  to  the  warehouse  of  de- 
fendant Anheuser-Busch  Brewing  Association. 

The  court  found,  as  a  conclusion  of  law: 

''(i)  That  the  said  franchise  granted  by  said  city  council 
*  *  *  to  said  defendant  railway  company  to  construct 
a  switch  track  or  spur  across  the  said  street  in  and  to  and 
over  said  defendant  Anheuser-Busch  Brewing  Association's 
pfemises  was  wholly  without  and  beyond  the  power  of  said 
city  council,  and  that  no  such  power  is  delegated  by  law  to 
said  city  council ;  *  *  *  that  said  grant  did  unreasonably 
obstruct  said  street  and  sidewalk  on  said  Fourth  West  street.'* 

'^4)  That  the  plaintiffs  are  entitled  to  a  decree  as  prayed 
for  in  their  complaint,  to  enjoin  permanently  said  defendants 
from  the  operation  of  said  spur  track." 

A  decree  was  entered  perpetually  enjoining  defendants 
from  maintaining  and  operating  the  switch  track  under  con- 
sideration, and  ordering  defendant  railway  company  to  re- 
move the  same  from  the  street  and  sidewalk.  From  the 
judgment  and  decree,  this  appeal  is  taken. 

Sutherland  Van  Cott  &  Allison  and  David  B.  Hempstead, 
for  appellants. 
Arthur  F.  Thomas,  for  respondents. 

McCARTY,  J.,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court. 

The  first  question  presented  by  this  appeal  is,  did  the  city 
council  exceed  its  power  by  granting  to  defendant  railway 
company  a  franchise  to  construct  and  operate  the  switch  or 
spur  track  in  question?  The  power  of  a  city  council  to  grant 
franchises  to  railroad  companies  to  make  a  reasonable  use  of 
the  public  streets  of  the  municipality,  for  the  purpose  of 
constructing  and  operating  thereon  railroads  designed  for 
the  use -of  the  public  for  the  transportation  of  passengers  and 
freight,  is  so  well  settled  that  a  discussion  of  this  doctrine, 
which  is  fundamental,  seems  unnecessary.  Plaintiffs,  how- 
ever,  contend  that  the  switch  track  under  consideration  is. 
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<]esig;ned  wholly  for  the  exclusive  use  aod  benefit  oi  a  strictly 
private  enterprise,  and  that  its  maintenance  and  operation 
would  in  no  way  subserve  the  public  interest,  and  would  have 
no  relation  whatever  to  the  public  convenience  or  welfare, 
and  that  therefore  it  does  not  come  within  the  foregoing 
rule.  We  do  not  think  the  record  supports  this  contention. 
True,  the  franchise  wds  granted  the  railway  company  to  build 
the  switch  track  in  question  and  the  petitionof  the  Anheuser- 
Busch  Brewing  Association,  but  the  petition  does  not  even 
suggest  that  the  switch  is  designed  for  the  exclusive  use  of 
the  petitioner.  That  it  is  not  so  intended  is  apparent  from 
the  city  ordinance  granting  the  franchise,  which  provides,  in 
part,  as  follows:  ''A  franchise  and  right  of  way  is  hereby 
given  and  granted  to  the  Rio  Grande  Western  Railway  Com- 
pany, its  successors  and  assigns,  to  lay,  construct,  and  oper- 
ate a  switch  or  spur  standard  gauge  railroad  track  leading 
from  a  convenient  point  on  *  *  *  its  railroad  line  on 
Fourth  West  street  to  and  onto  lot  4,  block  29,  in  Plat  'A,' 
Salt  Lake  City  Survey. "  The  ordinance  provides  that  the 
track  shall  be  laid,  maintained,  and  operated  under  certain 
restrictions  as  to  grade  crossings,  culverts,  etc.,  but  no  men- 
tion is  made  of  the  defendant  Anheuser-Busch  Brewing  Asso- 
ciation; nor  is  it  even  suggested  anywhere  in  the  ordinance 
that  the  use  of  the  switch  track  is  to  be  limited  or  in  any 
wise  restricted  from  that  made  by  the  balance  of  the  railway 
system  of  which  it  forms  a  part.  In  fact,  the  record  affirma- 
tively shows  that  its  maintenance  and  operation  will  be  sub- 
ject to  and  controlled  by  the  same  rules  and  regulations  as 
the  balance  of  the  system.  Joseph  H.  Young,  the  general  su- 
perintendent of  the  defendant  railway  company,  testified — 
and  his  tetimony  on  this  point  is  not  disputed — that  the 
property  in  the  vicinity  of  the  switch  tracks  is  largely  devoted 
to  warehouse  purposes,  and  that  this  spur  is  not  only  intended 
for  the  purpose  of  freight  to  and  from  the  warehouse  of  the 
brewing  association  mentioned,  but  to  and  from  any  and  all 
other  warehouses  that  may  hereafter  be  built  in  the  vicinity 
of  the  spur.  Neither  do  we  think  the  maintenance  of  the 
spur  track  under  the  circumstances  and  conditions  as  shown 
by  the  record  is  an  unreasonable  use  of  the  street  for  track- 
age purposes. 

Plaintiffs  cite  and  rely  upon  the  case  of  Cereghino  v. 
Oregon  S.  L.  Ry.  Co.  (Utah)  73  Pac.  634,  recently  decided  by 
this  court,  which  they  insist  is  decisive  of  the  case  under 
consideration.  In  that  case  the  city  council  of  Salt  Lake 
City,  on  petition  of  the  Consolidated  Wagon  &  Machine 
Company,  a  private  corporation,  granted  by  resolution  to  the 
railway  company  a  franchise  to  construct  on  one  of  the  public 
streets  of  the  city  a  switch  track  to  be  used  for  the  exclusive 
benefit  and  convenience  of  said  wagon  and  machine  com- 
pany. The  record  in  that  case  also  showed  that  there  were 
three  other  switch  tracks  on  the  street  in  the  vicinity  of  the 
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plaiDtifi's  property,  and  that  the  coostructioo  of  an  additional 
switch  track  immediately  in  front  of,  and  in  close  proximity 
to,  her  property,  would  have  shut  it  off  from  the  street   by  a 
network  of  railroad  tracks,  the  operation  of  which   would 
have  greatly  depreciated  the  value  of,  if  not  entirely  rained, 
such  property,  for  the  purposes  to  whicb  it  was  devoted.     In 
deciding  the  case  this  court   held  that  the  city  council   had 
not  properly  exercised  its  power  in  granting  the  franchise^ 
and  that  it  could  not  lawfully  permit  the  use  of  the   public 
streets  for  exclusively  private  purposes,  to  the  detriment  of 
the  public,  and  damage  to  private  property  abutting  on  such 
street.     In  the  c^se  at  bar,  as  hereinbefore  observed,    the 
switch  track  complained  of  is  a  part  of  a  general  railway 
system,  and  may  be  used  by  any  and  all  who  may  have  occa- 
sion to  ship  freight  over  it,  and  is  not  designed  for  the  exclu- 
sive use,  benefit,  and  convenience  of  any  particular  person^ 
company,  or  corporation.     True,  it  is  evident  from  its  loca- 
tion and  surroundings  that  only  a  limited  number  of  persons 
and  business  institutions  will  have  occasion  to  use  it,  but  that 
does  not  make  of  it  a  private  undertaking.     The  test  is,  wiU 
any  and  all  persons  and  business  institutions  who  may  have 
occasion  to  do  so  be  permitted  to  use  it?    That  is,  will  the 
track  be    open  to  public    use  generally?     If  so,   then  it  is  a 
public  utility.     Clarkev.  Blackmar  etal.,47N.  Y.  150;  Lewis, 
Eminent   Domain,  171;  Kettle  River  R.  Co.  v.  Eastern    Ry. 
Co.,  41  Minn.  461,  43  N  W.  469,  6  L.  R.  A.  iii.     In  the  case 
of  Chicago,  B.  &  M.  Ry.  Co.  v.  Porter,  43  Minn.  S27,  46  N. 
W.  75,  it  was  held  that  ''the  character  of  the  use  in  the  case 
of  a  railroad  or  railroad  track  does  not    depend  upon   the 
amount  of  business  or  number  of  persons  who  have  occasion 
to  use  it,  but  on  the  right  of  the  public  to  the  benefit  of  it." 
In  Phillips  V.  Watson,  63  Iowa,  28,  18  N.  W.  6S9,  this  same 
general  question  was  involved,  and  the  court  said:    ''The 
character  of  a  way,  whether  it  is  public  or  private,  is  deter- 
mined by  the  extent  of  the  right  to    use  it,  and    not  by  the 
extent  to  which  the  right  is  exercised.     If  all  the  people  have 
the  right  to  use  it,  it  is  a  public  way,  although  the  number 
who  have  occasion  to  exercise  the  right  is  very  small."    And 
likewise  in  the  case  of  People  v.  Blocki,  203  111.  363, 67  N.  E. 
809,  it  was  held  that  "all  termini  of  tracks  and  switches  are 
more  or  less  beneficial  to  private  parties,  but  the  public  char- 
acter of  the  use  of  the  tracks  is    never  affected    by  this.     If 
they  are  open  to  the  public  use  indiscriminately,  and   under 
public  control  to  the  extent  that  railroad  tracks  generally  are, 
they  are  tracks  for  public  use."     Tested  by  this  rule,   which 
is  supported  by  the  weight  of  authority,  the  findings  of  the 
trial  court  that  the  city  council  exceeded   its  authority  in 
granting  the  franchise,  and  that  the  spur  track  is  a   public 
nuisance,  are  erroneous. 

Appellants'  next  contention  is  that  the  court  erred  in   find- 
ing that  the  operation  of  the  switch  track  will  be  a  taking  of 
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plaintiffs'  property,  and  a  continuoas  trespass^  thereon,   and 
that  plaintiffs    are  entitled  to  injunctive    relief.     It  is  not 
shown,  nor  do  we  understand  rspondents  to  claim,   that  the 
operation  of  that  part  of  the  switch  track  extending  from  the 
main  line  of  railway  to  the  point  where  it  enters    the  prem- 
ises   of    defendant  Anheuser-Busch    Brewing    Assoication, 
which  point  of  entrance  is  about  the    same  distance    from 
plaintiffs'  premises  as  the  main  line,  would  materially  dam- 
age their  property,  or  subject  them    to  any  inconvenience, 
other  than  that  suffered  by  others  who  may  have  occasion  to 
use  the  street  and  sidewalk.     But  it  is  insisted — and  there  is 
evidence  in  the  record  that  supports  the  contention — that 
the  operation  of  that  part  of  the  spur  track  which  is  entirely 
within  the  premises  of  the  defendant  Anheuser-Busch  Brewing 
Association,  and  passes  within  25  feet  of  the  brick  house  men- 
tioned in  the  statement  of  facts,  and  then  extends  nearly  the 
entire  length  of  plaintiffs'  premises,  and  within  5  feet  thereof, 
would  not  only  materially  depreciate  the  value  of  said  prem- 
ises, but  the  shaking  of  the  house  by  the  passing  engine  and 
freight  cars,  and  the  smoke  and  cinders  from   the  engine, 
would  be  a  continuous  source  of  discomfort  and  annoyance 
to  the  plaintiffs  and  their  tenants.     Therefore  the  important 
<luestion   is,  are  the  plaintiffs,  under  these  circumstances  and 
conditions,  entitled  to  injunctive  relief?    Appellants  insist, 
on  the  one  hand,  that  as  the  spur  track  was  constructed  in 
pursuance  of  a  franchise  regularly  granted  by  the  city  of  Salt 
Lake,  and  is,  in  contemplation  of  law,  a  public  highway,  re- 
spondents' only  remedy,  if  they  have  one,  for  darbages,  is  by 
an  action  at  law ;  while,  on  the  other  hand,  respondents,  with 
equal  vigor,  contend  that  the  maintenance  and  operation  of 
the  track  will  amount  to  a  continuous  trespass    upon  their 
property,  to  their  discomfort  and  irreparable  damage,   and 
that   by  the  terms  of  section  22,  art.  i,  of  the  Constitution  of 
this  state,  which  provides  that  ''private  property   shall   not 
be  taken  or  damaged  for  public  use  without  just  compensa- 
tion," they  are  entitled  to  equitable  relief    to  restrain    the 
threatened  trespass.     The  authorities  do  not  all  agree  as  to 
just  what  will  amount  to  a  taking  of  private  property,  within 
the   meaning  of  the  provision   of  the    Constitution    of    the 
United  States,  which  provision,  with  an  occasional  change 
in  the  phraseology,  has  been   incorporated  into  the  Consti- 
tutions of  the  several  states,  namely,  ''Private  property  shall 
not   be  taken  for  public  use  without  just  compensation." 
Many  of  the  earlier  cases  adopted  the  more  restricted  con- 
struction, and  held  that,  to  bring  a  case  within  the  foregoing 
provision  of  the  Constitution,  there  must  be  an  actual  phys- 
ical appropriation  of  the  private  property  sought  to  be  con- 
verted to  a  public  use;  but,  as  stated  in  i  Lewis  on  Eminent 
Domain  (2d  Ed.)  §  57,  "the  law,  as  to  what  constitutes  a  tak- 
ing, has  been  undergoing  radical  changes  in  the  last  few 
years."    And  the  great  weight  of  the  more  judicial  authority. 
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'which  we  believe  to  be  supported  by  the  better  reason,  and 
which  is  more  in  accord  with  our  ideas  of  equity  and  natural 
justice,  holds  that  any  substantial  interference  with   private 
property  which  destroys  or  materially  lessens  its  value,  or  by 
which  the  owner's  right  to  its  use  and  enjoyment  is  io  any 
substantial  degree  abridged  or  destroyed,  is,  in   fact  and    in 
law,  a  taking,  in  the  constitutiooal  sense,  to  the  extent    of 
the  damages  sufiered,  even  though  the  title  and  possession  of 
the  owner  remain  undisturbed.     Rigaey  v.  City  of  Chicaeo, 
102  III.  64;  Vanderlip  v.  City  of  Grand  Rapids  et  al  (Mich.) 
41  N.  W.  677,  3  L,  R.  A.  247,  16  Am.  St.  Rep.  597;  City    of 
St.  Louis  V.  Hill,  116  Mo.  527,  22  S.  W.  861,  21  L.  R.  A.  226; 
Forster  v.  Scott,  136  N.  Y.  577,  32  N.  E.  976,  18  L.  R.  A.  543; 
Pearsall  v.  Supervisors,  74  Mich.  558,  42  N.    W.  77,  4   L.    R. 
A.  193;  Omaha  v.  Kramer,   25  Neb.    489,  41    N.    W.    295,  15 
Am.  St.  Rep.  504.     Some  of  the  earlier  decisions  of  the  Su- 
preme Court  of  the    United  States    and  some    of  the  state 
courts,  as  well  as  the  opinions  of  most  of  the  text-writers  who 
have  discussed  this  question  in  their  treatises  on    constitu- 
tional law  and  the  law  of  eminent  domain,  have  declared   in 
favor  of  the  more  liberal  and  broader  construction  of  the 
foregoing  constitutional  provision.     Eaton  v.  B.,  C.  &  M.  R. 
R.  Co.,  51  N.  H.  504,  12  Am.  Rep.  147;  Thompson  v.  Andros- 
coggin Co.,  S4  N.  H.  545;  Grand  Rapids   B.   Co.   v.  Jarvis, 
30  Mich.  308;  Pumpelly   v.    Green   Bay   Co.,   13  Wall.   166, 
20  L.  Ed.  557;  Lewis,  Eminent  Domain  (2d  Ed.)   §  9ie,  and 
cases  cited,  in  note.     Mr.    Sedgwick,  in  his  work  on   Consti- 
tutional Law  (2d  Ed.)   pp.  462,  463,   says:    ''The  tendency 
unier  our  system  is  too  often    to  sacrifice  the    individual  to 
the  community,  and  it  seems  very,  difficult,  in  reason,  to  show 
why  the  state  should  not  pay  for    property  of  which    it  de- 
stroys or  impairs  the  value,  as  well  as  for  what  it  physically 
takes.     If,  by  reason  of  a  consequential  damage,  the  value  of 
real    estate  is    positively    diminished,    it  does  not  appear 
arduous  to  prove  that,  in  point  of  fact,  the  owner  is  deprived 
of   property,  though    a  particular    piece  of    property    may 
not  be  actually  taken.'*     Elliott  on  Roads  &  Streets  (2d  Ed.) 
§  202;  Mills  on  Eminent  Domain  (2d  Ed.)  §§  30-32.     Several  of 
the  states,  in  order  to  set  at  rest  this  much  vexed  question, 
and  at  the  same  tim<t  give  additional  security  to  private  prop- 
erty within  their  respective  commonwealths,  have  had  incor- 
porated into  their  several  Constitutions  the  word ''damaged," 
or  its  equivalent,  and  associated  it  with  the  word   ''taking*'; 
thereby  providing  that  private  property  can  be  neither  taken 
nor  damaged  for  public  use  without  just  compensation. 

Appellants  insist  that,  the  city  council  having  lawfully 
granted  the  defendant  railway  company  a  franchise  to  main- 
tain and  operate  the  spur  track  in  question,  plaintiffs'  only 
remedy  is  by  an  action  at  law  to  recover  such  damages  as 
they  may  sustain  by  its  operation,  and  cite  the  case  of  Cereg- 
hino  V.  Oregon  S.  L.  Ry.  Co.,  supra,  in  support  of    their 
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contention.  The  Cereghino  Case  is  not  in  point,  and  has 
no  application  to  the  issues  in  this  case,  only  so  far  as  the 
right  of  defendant  railway  company  to  occupy  the  street  and 
sidewalk  with  the  switch  track  is  involved. 

\WhiIe  the  franchise  granted  in  this  case  gives  the  defendant 
railway  company  the  right  to  occupy  the  street  and  sidewalk 
with  its  spur  track,  it  does  not  clothe  it  with  power  by  which 
it  can  rightfully  extend  the  track  on  and  over  the  premises  of 
its  codefendant,  and  to  maintain  and  operate  it  to  the  irre- 
parable damage  of  plaintiffs'  property.  And  the  evidence 
shows  that  the  operation  of  that  portion  of  the  spur  track 
which  is  constructed  on  the  private  property  of  the  Anheuser- 
Busch  Brewing  Association  would  be  a  source  of  great  annoy- 
ance and  discomfort  to  plaintiffs  and  their  tenants,  and 
would,  in  effect,  as  found  by  the  court,  amount  to  a  private 
nuisance.  Section  3506,  Rev.  St.  1898;  Wood  on  Nuisances 
(2d  Ed.)  p.  127;  Lewis  on  Eminent  Domain,  §  152. 

Under  the  provisions  of  the  Constitution  of  this  state  here- 
inbefore referred  to,  a  party  whose  property  is  about  to 
be  specially  damaged  in  any  substantial  degree  for  public 
use  has  the  same  rights  and  is  given  the  same  remedies 
for  the  protection  of  his  property  from  the  threatened  injury 
as  would  be  accorded  him  if  his  property  was  actually  taken 
and  appropriated  for  such  use.  That  such  is  the  spirit  and 
intent  of  the  foregoing  provision  of  the  Constitution  is  evi- 
dent from  the  tone  and  character  of  the  extended  discussions 
on  this  question  in  the  constitutional  convention  at  the 
time  the  provision  was  adopted  and  became  a  part  of  the 
organic  law  of  the  state.  Pages  326-344,  623-654,  Proceedings 
Const.  Conv.  1895. 

We  do  not  wish  to  be  understood  as  holding  that  every  in- 
convenience that  an  individual  may  be  subjected  to  in  the 
possession  and  enjoyment  of  his  property  because  of  the  con- 
struction and  operation  of  a  railroad  or  other  public  utility 
in  the  vicinity  of  his  premises  entitles  him  to  damages  or 
injunctive  relief.  The  rule  is  well  settled  that  no  recovery 
can  be  had  for  losses  and  inconveniences  which  are  suffered 
in  common  with  the  general  public.  Elliott  on  Roads  & 
Streets  (2d  Ed.)  §  262;  Lewis  no  Eminent  Domain  (2d.  Ed.) 
§  236a. 

Before  the  appellant  railway  company  can  subject  the 
property  in  question,  or  any  part  thereof,  to  the  burdens 
to  which  it  would  be  subjected  by  the  running  of  cars  and 
engines  over  the  switch  referred  to,  it  must  proceed  under  the 
law  of  eminent  domain,  as  contemplated  by  the  foregoing 
provision  of  the  Constitution,  and  as  required  by  the  statutes 
of  this  state. 

The  judgment  of  the  district  court,  so  far  as  it  affects  that 
portion  of  the  switch  track  located  on  the  public  street  and 
requires  the  removal  of  the  entire  spur,  is  vacated,  and  said 
court  is  directed  to  so  modify  its  findings  and  decree;  but  the 
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jadgment,  id  so  far  as  it  restrains  the  defendant  railway  com- 
pany from  operating  cars  and  engines  on  the  portion  of  the 
switch  track  located  on  the  premises  of  the  Anfaenser-Busch 
Brewing  Association,  is  affirmed.  The  costs  of  this  appeal 
are  taxed  against  the  appellants. 

BASKIN,  C.  J.,  concurs. 

BARTCH,   J.  (concurring    in    part    and    dissenting     in 
part).     I  concar  in  that  portion  of  the  opinion  which   holds 
that  the  findings  of  the  trial  court  that  the  city  council    ex- 
ceeded its  authority  in  granting  the  franchise  to  constract  a 
spur  track  upon  the  street,  and  that  the  spur  track  is  a  pub- 
lic nuisance,  are  erroneous,  and  in  that  portion  of  the  judg:- 
ment  of  this  court  which  vacates  the  judgment  of  the  lower 
court  in  so  far  as  it  afiects  ''that  portion  of  the  switch  track 
located  on  the  public  street,  and  requires  the  removal  of  the 
entire  spur*';  but  I  dissent  from  the  remaining  portion    of 
the  opinion  and  judgment  herein,   because  I  do  not  think 
the  facts  in  this  case  warrant  interference  by  injunction,  nor 
a  proceeding  under  the  law  of  eminent  domain.     If  the  oper- 
ation of  the  spur  should,  through  carelessness  or  otherwise, 
cause  injury  to  the  plaintiffs,  they  have  a  remedy  in   dam- 
ages. 

ORTH  ct  al.  V.  B.  B.  PARK  &  CO.  B.  B.  PARK  &  CO.  v.  CITY 
OF  LOUISVILLE.  LOUISVILLE  &  N.  R.  CO.  v.  B.  B.  PARK 
&  CO. 

(Court  of  Appeals  of  Kentucky,  March  3,  1904.) 

[79  S.  W.  Rep.  a06.] 

Local  Assessments — ^Railroads.* — A  railroad  right  of  way  is  liable 

to  assessment  for  a  street  improvement. 

Same — Erroneous  Apportionment — Liability  of  City  to  Contractor- 
Interest. — Ky.  St.  1899,  §  2833,  relative  to  street  improvements,  pro- 
vides that  the  improvements  shall  be  made  at  the  cost  of  owners  of 
lots  in  each  fourth  of  a  square,  according  to  the  feet  owned  by 
them,  respectively;  that  every  subdivision  bounded  on  all  sides  bjr 
principal  streets  shall  be  deemed  a  square,  but  that,  when  the  terri- 
tory contiguous  to  the  improvement  is  not  defined  into  squares  by 
principal  streets,  the  ordinance  shall  state  the  depth  on  both  sides 
fronting  said  improvement  to  be  assessed,  according  to  the  number 
of  square  feet  owned  by  the  parties,  respectively,  within  the  depth. 
Section  2834  provides  that  in  no  event  shall  a  city  be  liable  for  an 
improvement,  without  the  right  to  enforce  it,  against  the  property 
receiving  the  benefit.  An  apportionment  was  erroneously  made  ac- 
cording to  depth,  when  the  territory  was  divided  into  squares  by 
principal  streets,  and  on  appeal  a  new  apportionment  was  ordered 
Held,  that  the  city  was  not  liable  to  the  contractor  for  interest  from 
the  time  of  the  first  apportionment,  since  the  city  had  no  right  to 
enforce  liability  under  such  apportionment. 

Same— Apportionment— Authority  of  City.— Ky.  St.  1899,  §  2834, 
provides  that  the  court  in  which  suits  may  be  pending  relative  to 

♦As  to  whether  railroad  property  is  liable  to  local  assessments,  see 
foot-note  appended  to  Chatham  County  ComVs  v.  Seaboard  A.  L. 
Ry.  (N.  Car.),  11  R.  R.  R.  859,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  859. 
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street  improvements  shall  make  all  corrections,  rules,  and  orders  to 
do  justice  to  all  parties  concerned.  Section  2833  provides  that  a 
street  improvement  shall  be  made  at  the  cost  of  owners  of  lots  in 
«ach  fourth  of  a  square,  according  to  the  number  of  feet  owned  by 
them,  respectively;  that  every  subdivision  of  territory  bounded  on 
all  sides  by  principal  streets  shall  be  deemed  a  square;  and  that,  when 
the  territory  is  not  so  bounded,  the  ordinance  shall  state  the  depth 
on  both  sides  fronting  the  improvement,  and  the  apportionment  be 
made  according  to  the  number  of  square  feet  owned  by  the  parties, 
respectively,  within  the  depth.  Held,  that  where,  on  appeal,  in  an 
action  to  enforce  apportionment  warrants,  founded  on  an  apportion- 
ment made  according  to  the  depth^  the  court  found  that  the  territory 
was  bounded  by  principal  streets^  it  had  authority  to  order  an  appor- 
tionment on  that  basis. 

Same — ^Validity — Deviation  from  Contract. — A  street  which  was  be- 
ing improved  crossed  railroad  tracks  at  an  acute  angle,  and,  by  an 
agreement  with  the  railroad  company,  the  crossing  was  made  at  right 
angles,  and  constructed  by  the  railroad.  In  order  to  reach  the  cross- 
ing, a  slight  deflection  was  made  at  the  point  of  intersection;  but,  if 
the  deflection  led  the  improvement  without  the  lines  of  the  street, 
the  ground  was  practically  a  part  of  the  street,  and  no  additional 
burden  was  placed  on  the  property  owner.  Held,  that  the  assessment 
was  not  invalid  on  the  ground  that  there  was  a  deviation  from  the 
contract. 

Public  Improvements — Crossing — Construction  by  Railroad — De- 
viation— Lien. — Ky.  St.  1899,  §  2830,  provides  that  when,  in  the  opin- 
ion of  the  board  of  public  works,  it  becomes  necessary  to  make  any 
alterations  in  the  specifications  of  a  contract,  the  alteration  shall  be 
made  only  by  order  of  the  board,  and  that  it  shall  be  of  no  effect  until 
the  price  to  be  paid  for  the  same  shall  be  agreed  upon  in  writing. 
Held,  that  where  a  railroad  crossed  at  an  acute  angle  a  street 
which  was  being  improved,  and,  by  agreement  between  the  board  of 
public  works  and  the  railroad,  the  crossing  was  constructed  by  the 
railroad,  at  its  expense,  at  right  angles,  and  the  only  change  in  the 
contractor's  work  was  in  the  slight  deflection  in  the  carriageway  from 
a  straight  line,  there  was  nothing  to  defeat  the  improvement  lien. 

Same — Lien. — The  fact  that  the  clerk  of  the  board  of  public  works 
failed  to  enter  the  order  for  the  change  in  the  crossing  did  not  render 
the  lien  invalid. 

Appeals  from  Circuit  Court,   Jefierson  County,   Chancery 
Division. 
"To  be  officially  reported." 

Suits  by  B.  B.  Park  &  Co.  against  Katherine  Orth  and 
others,  against  the  city  of  Louisville,  and  against  the  Louis- 
ville &  Nashville  Railroad  Companv.  In  the  first  suit,  Kath- 
erine Orth  and  others  appeal;  in  the  second,  B.  B.  Park  & 
Co.;  and  in  the  third,  the  Louisville  &  Nashville  Railroad 
Company.     Judgments  affirmed. 

Lane  &  Harrison,  for  Orth  and  others. 

Hardin  H.  Herr,  Tyler  Barnett,  and  R.  L.  Greene,  for  B. 
B.  Park  &  Co. 

H.  L.  Stone,  for  city  of  Louisville. 

Helm,  Bruce  &  Helm  and  B.  D.  Warfield,  for  Louisville  & 
Nashville  R.  Co. 

HOBSON,  J.  These  three  appeals  are  prosecuted  on  the 
same  record.  In  the  year  1900  an  ordinance  was  enacted  di- 
recting the  improvement  of  the  carriageway  of  Frankfort  av- 
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enae  from  the  former  city  boundary  line  to  Cavewood  avenae 
extended;  the  cost  of  the  improvement  to  be  assessed  against 
the  property  fronting  on  Frankfort  avenue,  and  extending 
back  to  a  depth  of  195  feet.     A  contract  was  made  with  ap- 
pellees Park  &  Co.  for  the  improvement.     The    work   was 
done,  and  was  apportioned  to  the  property  owners  on   the 
basis  set  out  in  the  ordinance.     Suit  was  then   filed  against 
the  property  owners  to  enforce  the  apportionment  warrants* 
The  court  held  that  the  apportionment   had  been  made    on 
the  wrong  basis,  and  ordered  a  new  apportionment;  dismiss- 
ing the  action  as  to  certain  of  the  defendants.     An  appeal 
was  taken  from  this  judgment,  and  it  was  afiBrmed.     Park  & 
Co.  v.  Orth,  73  S.  W.  1015.     The  reason  the  apportionment 
was  held  bad  was  that   it  was  held  that  the  territory  con- 
tiguous to  the  street  was  defined   into  squares  by   principal 
streets.     Section   2833,  Ky.  St.  1899,  provides:    ''When   the 
improvement  is  the  original  construction  of  any  street,  road» 
lane,  alley  or  avenue,  such  improvement  shall  be  made  at 
the  exclusive  cost  of  the  owners  of  lots  in  each   fourth  of  a 
square  to  be  equally  apportioned  by  the  board  of  public  works» 
according  to  the  number  of  feet  owned  by  them  respectively, 
and  in  such  improvements  the  cost  of  curbing  shall  consti- 
tute a  part  of  the  cost  of  the  construction   of  the  street  or 
avenue,  and  not  of  the  sidewalk.     Each   subdivision  of  the 
territory  bounded  on   all  sides  by   principal   streets  shall  be 
deemed   a  square.     When  the  territory  contiguous  to   any 
public  way  is  not  defined  into  squares  by   principal   streets, 
the  ordinance  providing  for  the  improvement  of  such   public 
ways  shall  state  the  depth  on   both  sides  fronting   said  im- 
provement  to  be  assessed  for  the  cost  of  making  the  same 
according  to  the  number  of  square  feet  owned  by  the  parties 
respectively  within  the  depth,  as  set  out  in  the  ordinance.'^ 
The  new  apportionment  was  made  on  the  basis  set  out  in  the 
order  of  the  court,  and  judgment  was  entered  in   favor  of  the 
contractors  against   the   property   owners,   respectively,  for 
the  amount  apportioned  to  them,  with  interest  from  the  date 
of  the  second  apportionment.     From  this  judgment  the  ap- 
peals before  us  are  prosecuted. 

The  appeal  of  the  Louisville  &  Nashville  Railroad  Comr 
pany  questions  the  liability  of  its  right  of  way  for  any  part 
of  the  cost  of  the  improvement.  Since  the  appeal  was 
taken,  the  question  so  raised  was  decided  adversely  to  the 
railroad  company  in  Figg  v.  L.  &  N.  R.  Co.  (Ky.)  75  S.  W. 
269,  and  L.  4  N.  R.  Co.  v.  Barber  Asphalt  Co.  (Ky.)76S.  W. 
1097.  The  court  adheres  to  the  rule  laid  down  in  those  cases, 
which  are  conclusive  here. 

The  appeal  of  the  contractors  questions  the  correctness  of 
so  much  of  the  judgment  as  held  the  city  of  Louisville  not 
liable  for  the  interest  on  the  contractors'  claim  from  the  date 
of  the  first  apportionment  to  the  date  of  the  second,  the  con- 
tractors having  failed   to  recover  this  interest  against  the 
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property  owners  by  reason  of  the  fault  of  the  city  in  making 
a  wrong  apportionment.  It  is  true,  a  loss  will  be  thrown 
upon  the  contractors  by  reason  of  the  error  in  the  proceed- 
ings of  the  council,  unless  judgment  is  given  against  the  city 
for  this  interest;  and  whether  the  contractors  must  bear  the 
loss,  or  it  must  fall  upon  the  city,  depends  on  the  proper  con- 
struction of  section  2834,  Ky.  St.  1899,  which  is  as  follows: 
"A  lien  shall  exist  for  the  cost  of  original  improvement  of 
public  ways,  for  the  construction  and  the  reconstruction  of 
sidewalks,  and  for  the  digging  and  walling  of  public  wells 
and  cisterns,  for  the  apportionment  and  interest  thereon  at 
the  rate  of  six  per  cent,  per  annum  against  the  respective  lots. 
Payments  may  be  enforced  upon  the  property  bound  there- 
for by  proceedings  in  court;  and  no  error  in  the  proceedings 
of  the  general  council  shall  exempt  from  payment  after  the 
work  has  been  done  as  required  by  either  the  ordinance  or 
contract;  but  the  general  council,  or  the  courts  in  which  suits 
may  be  pending,  shall  make  all  corrections,  rules  and  orders 
to  do  justice  to  all  parties  concerned;  and  in  no  event,  if 
such  improvement  be  made  as  is  provided  for,  either  by 
ordinance  or  contract,  shall  the  city  be  liable  for  such  im- 
provement, without  the  right  to  enforce  it  against  the  prop- 
erty receiving  the  benefit  thereof ;  but  no  ordinance  for  any 
original  improvement  mentioned  in  this  act  shall  pass  both 
boards  of  the  general  council  at  the  same  meeting,  and  at 
least  two  weeks  shall  elapse  between  the  passage  of  any  such 
ordinance  from  one  board  to  the  other."  Under  this  pro- 
vision it  has  been  held  that  when,  by  taking  the  proper  steps, 
the  general  council  can  make  any  improvements  at  the  cost 
of  the  owners  of  adjacent  property,  the  city  can  in  no  event 
be  made  liable,  unless  it  will  have  the  right  to  enforce  the 
lien  against  the  property,  but  that,  if  the  adjacent  property  is 
such  that  no  steps  could  be  taken  by  the  city  to  render  it  lia- 
ble for  the  improvement,  then  the  city  must  pay  for  it,  and 
that  all  persons  dealing  with  the  city  must  take  notice  of  its 
power,  and,  if  they  fail  to  do  so,  must  sufier  the  conse- 
quences. Louisville  v.  Nevin,  73  Ky.  549,  iq  Am.  Rep.  78; 
Craycraft  v.  Selvage,  73  Ky.  696;  Louisville  v.  Leatherman, 
99  Ky.  213,  35  S.  W.  625;  Louisville  v.  Bitzer  (Ky.)  73  S.  W. 
1 1 15.  In  the  case  before  us,  if  proper  steps  had  been  taken, 
and  an  apportionment  had  been  made  on  the  proper  basis  at 
the  outset,  the  property  would  have  been  liable  for  the  cost 
of  the  improvement,  with  interest  from  the  time  the  first  ap- 
portionment was  made.  The  failure  to  make  a  correct 
apportionment  was  the  mistake  of  the  general  council.  The 
property  owner  is  not  liable  for  interest  until  an  apportion- 
ment is  made  according  to  the  statute,  for  until  this  is  done 
he  is  not  in  default  for  not  paying;  and  as,  by  the  terms  of 
the  statute,  the  city  shall  not  be  liable  without  the  right  to 
enforce  the  liability  against  the  property  receiving  the 
benefit,  no  judgment  can  be  entered  against  the  city  for  the  in- 
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terest  in  qaestion.     In  determining  this  very  qaestion  in  Gos- 
nell  V.  Louisville^  104  Ky.  209,  46  S.  W.  722,  the  court  said : 
'^  Neither  interest  nor  costs  should  have  been  allowed  against 
the  property  holder,  except  from  the  time  the  amount  he 
was  required  to  pay  was  so  fixed  that  he  could  dischai^e  it. 
Nor  should  interest  upon  the  whole  amount  of  the  contract 
price  be  allowed  against  the  city,  for,  while  the  rule  may  seem 
harsh,  the  contractor  must  be  assumed  to  have  entered  into 
the  contract  with  his  eyes  open  as  to  its  provisions  and  their 
enforceability.     The  contract  was  not  made  by  the  property 
holder,   but  for  him.     As  to  that  portion  of  the  contract 
price  for  which  he  is  responsible,  his  debt  was  not  matured 
by  reason  of  an  erroneous  apportionment,  and  was  not  pay- 
able until  maturity.     But  for  that  portion  which  was  properly 
assessable  against  the  property  holder  the  contractor  must 
look  to  him  alone."    This  rule  was  followed  and  approved 
in  Louisville  v.  Salvage,  106  Ky.  730,  $1  S.  W.  447,  52  S.  809; 
Id.  (Ky.)  70  S.  W.  276.     The  circuit  court  correctly  followed 
the  rule  laid  down  in  these  cases,  which  cannot  now  be  de- 
parted from. 

The  other  questions  made  arise  on  the  appeal  of  the  prop- 
erty owners.  It  is  insisted  for  them  that  the  court  has  no 
power  to  make  a  new  apportionment  on  a  new  basis  fixed 
by  it;  that  the  power  to  levy  taxes,  and  to  define  the  terri- 
tory on  which  they  are  levied,  is  legislative,  and  cannot  be 
exercised  by  the  court.  It  will  be  observed,  however,  that 
the  statute  above  quoted  prescribes  how  the  cost  of  the  im- 
provement shall  be  apportioned  where  the  territory  is  defined 
by  principal  streets.  The  court,  having  held  that  the  terri- 
tory in  question  was  defined  by  principal  streets,  simply  car- 
ried into  execution  the  mandate  of  the  statute,  as  the  council 
should  have  done.  This  the  court  was  authorized  to  do  under 
the  provision  quoted,  requiring  that  ''the  courts  in  which 
suits  may  be  pending  shall  make  all  corrections,  rules  and 
orders  to  do  justice  to  all  parties  concerned."  When  the 
territory  is  defined  by  principal  streets,  the  statute  deter- 
mines on  whom  the  burden  of  the  tax  shall  be  laid;  and,  this 
being  fixed,  there  is  no  reason  why  the  court  may  not  be  au- 
thorized to  ascertain  how  much  of  the  burden  will  fall  on 
each  piece  of  property.  The  council  has  no  power  to  deter- 
mine the  territory  on  which  the  burden  of  the  improvement 
must  fall,  where  it  is  defined  by  principal  streets;  and,  if  it 
attempts  to  do  so,  its  action  is  to  this  extent  void.  The  court 
therefore  properly  disregarded  the  provisions  of  the  ordinance 
that  the  cost  of  the  improvement  should  be  laid  upon  the 
property  fronting  Frankfort  avenue,  and  extending  back  195 
feet,  and  made  the  assessment  on  the  basis  that  the  territory 
was  denfied  by  principal  streets;  this  being  the  effect  of  the 
opinion  rendered  by  this  court  when  the  case  was  here  on  a 
former  appeal.  The  court,  in  making  the  apportionment, 
followed  the  rule  laid  down  in  the  statute. 
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It  is  also  insisted  for  appellants  that  there  was  a  deviation 
from  the  contract.  The  facts  aboat  the  ipatter  are  these : 
Frankfort  avenoe  crosses  the  tracks  of  the  Louisville  &  Nash- 
ville Railroad  at  an  acute  angle.  The  board  of  public  works 
thought  it  unwise  to  construct  the  improvement  across  the 
railroad  tracks  at  an  acute  angle.  The  railroad  company 
proposed  to  build  a  crossing  if  it  was  made  across  the  track  at 
something  like  a  right  angle.  The  board  of  public  works 
accepted  the  proposition  of  the  railroad  company,  and  it 
made  the  crossing  as  proposed,  and  the  contractors  then  con- 
structed the  street  to  the  crossing  on  both  sides  of  it.  In 
order  to  reach  the  crossing  on  the  west  side,  a  slight  deflec- 
tion was  made  to  the  north.  At  this  point  Clifton  avenue 
runs  into  Frankfort  avenue;  and  whether  the  improvement, 
as  made,  lies  altogether  on  what  should  be  called  Frankfort 
avenue,  or  in  part  on  Clifton  avenue,  is  not  very  clear  from 
the  maps,  as  it  is  just  at  the  intersection  of  the  streets.  Be- 
fore its  annexation  to  the  city  of  Louisville,  this  part  of 
Frankfort  avenue  was  a  turnpike  leading  out  of  the  city ; 
and,  from  an  inspection  of  the  map,  it  rather  seems  that  the 
entire  improvement  is  within  the  limits  of  the  old  pike.  In 
any  event,  the  ground  was  practically  a  part  of  Frankfort 
avenue.  It  was  necessary,  for  the  safety  of  the  traveling 
public,  that  the  crossing  over  the  railroad  track  should  be 
as  direct  as  possible,  for  the  danger  of  collision  with  cars  was 
thus  made  less  than  it  would  have  been  if  the  crossing  had 
been  for  some  distance  along  and  on  the  tracks  of  the  rail- 
road. No  additional  burden  was  by  this  placed  upon  the 
property  owners,  but,  on  the  contrary,  they  were  relieved 
from  paying  anything  for  part  of  the  improvement  for  which 
otherwise  they  would  have  been  liable.  Section  2830,  Ky.  St. 
1899,  provides  as  to  the  power  of  the  board  of  public  works: 
''When,  in  the  opinion  of  the  board,  it  shall  become  neces- 
sary in  the  construction  of  any  work  to  make  any  alterations 
or  modifications  in  the  specifications  or  plans  of  a  contract, 
such  alteration  or  modification  shall  be  made  only  by  the 
order  of  the  board  and  such  order  shall  be  of  no  efiect  until 
the  price  to  be  paid  for  the  same  shall  be  agreed  upon  in 
writing  and  signed  by  the  contractor  and  approved  by  the 
board.*'  There  was  no  written  contract  signed  by  the  con- 
tractor and  approved  by  the  board,  for  the  reason  that  no 
change  was  made  in  the  price  to  be  paid.  This  clause  of  the 
statute  applies  only  to  changes  which  are  to  be  paid  for.  The 
change  to  be  made  here  was  not  of  that  character,  as 
the  railroad  company  made  the  crossing,  and  the  only  chant^e 
in  the  contractor's  work  was  in  the  slight  deflection  of  the 
carriageway  from  a  straight  line.  It  is  also  shown  that  al- 
though the  board  went  out  to  the  ground,  and  looked  at  it, 
and  made  the  change  after  full  dehberatiou,  the  clerk  of  the 
board  in  some  way  failed  to  enter  the  order  on  his  record; 
and  this  fact  is  also  relied  on.     But  the  order  of  the  board 
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was  carried  into  effect  by  the  railroad  company  and  the  con- 
tr'ictor,  and  the  mere  failure  of  the  clerk  to  record  the  order 
at  the  time,  as  he  should   have  done,  will  not  be  allowed* 
under  the  statute,  considering  all  its  provisions,  to  defeat  the 
lien  on  the  property,   where  no  additional  burden  was  thus 
placed  upon  the  property  holders.     The  purpose  of  the  stat- 
ute is  that  the  court  shall  do  justice  between  the  parties,  and 
make  such  orders  as  may  be  necessary  for  this  purpose.     If 
an  additional  burden  was  placed  on  the  property  holder  with- 
out a  compliance  with  section  2830,  and  the  property  holder 
was  insisting  that  he  was  not  liable  for  the  additional  bur- 
den without  a  compliance  with  the  terms  of  the  statute,    a 
different  question  would  be  presented.     The  authorities  relied 
on  for  appellant  were  under  statutes  materially  different  from 
that  before  us.     In  Gleason  v.  Barnett,  106  Ky.  133,   50   S. 
W.  67,  the  court,   referring  to  the  statute  cited,  said:    ''The 
manifest  purpose  of  the  Legislature  in  the  use  of  the  language 
quoted  was  to  modify  the  rule  of  strict  construction    with 
reference  to  the  statutes  and  proceedings  thereunder  impos- 
ing burdens  upon  the  taxpayer  for  the  improvement  of  pub- 
lic ways,  and  to  establish  a  rule  which  would  authorize  the 
general  council  or  the  courts  in  which  suits  might  be  brought 
to  enforce  claims  against  property  owners  to  make  all  cor- 
rections and  rules  and  orders  so  as  to  do  justice  to  all  parties 
concerned,  where  it  appeared  the  improvement  had  been 
made  as  required  by  either  the  ordinance  or  contract."     In 
Elliott  on  Streets  and  Roads,  §  567,  it  is  said:    ''The  cardinal 
rule  is  that  nothing  shall  be  permitted  that  will  tend  to  do 
harm  to  the  property  owners,  but    this    salutary  rule  is 
obeyed,  rather  than  violated,  in  permitting  a  change  that  is 
beneficial,  and  it  is  not  infringed  by  permitting  changes  that 
work  no  harm  to  citizens."    Again,  in  section  58s,  it  is  said: 
"It  is  beyond  the  authority  of  the  highway  officer  to  do 
any  act  that  will  materially  prejudice  the  rights  of  citizens, 
but  they  may  make  amendments  and  changes  which  do  not 
substantially  impair  the  rights  of  citizens.     This  must  be 
so  upon  principle,   for,  having  once  lawfully  acquired  juris- 
diction, those  officers  may  do  what  is  for  the  best  interests 
of  the  public,  provided,  always,   that  they  do   not  infringe 
the  rights  of  those    who  must  pay  the  assessment."     See, 
also.  Barber  Asphalt  Company  v.  Garr  (Ky.)  73  S.  W.  1106. 
On  the  whole  case,  the  judgment  of  the  circuit  court  seems 
to  do  justice  to  all  parties  concerned,  and   it  is  therefore 
affirmed. 
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NEWPORT  NEWS  &  O.  P.  RY.  &  ELECTRIC  CO.  v.  HAMPTON 
ROADS  RY.  &  ELECTRIC  CO.  (two  cases). 

(Supreme  Court  of  Appeals  of  Virginia,  June  16,  1904.) 

[47  S.  E.  Rep.  839.] 

Control  of   Streets — ^Annexation  of  Territory — Street  Railways. — 

Where  a  street  railway  company  has  lines  of  railway  constructed  in 
territory  under  authority  of  the  board  of  county  supervisors,  and  the 
territory  is  subsequently  incorporated  as  a  city,  the  control  of  the 
streets,  including  those  on  which  railway  lines  have  been  built,  passes 
from  the  board  of  supervisors  to  the  municipal  authorities. 

Street  Railways — Vested  Rights — ^Use  of  Streets  by  Competing 
Line.* — Where  a  street  railway  company  merely  has  permission  for 
the  laying  of  a  double  track  on  a  street  which  is  subsequently  included 
within  the  limits  of  a  city,  but  the  company  took  no  advantage  of  the 
hght  to  lay  a  double  track,  and  used  a  single  track,  in  disobedience 
of  the  orders  of  the  city  authorities,  it  has  no  vested  rights  which  will 
prevent  the  city  from  granting  to  another  street  railway  company  the 
right  to  put  down  a  double-track  car  line  on  the  street. 

Same — Forfeiture  of  Franchise — Effect  of  Waiver. — Where  a  street 
railway  company  had  the  right  to  put  down  a  track  for  the  operation 
of  its  lines  within  a  limited  time,  but  failed  to  put  the  track  down  in 
the  time  limited,  the  waiver  of  the  forfeiture  of  the  company's  fran- 
chise by  the  state  or  municipality  is  not  the  granting  of  a  new  right. 

Same — Same. — Where  the  failure  to  complete  a  street  railway  within 
the  time  limited  for  its  construction  is  due  to  an  injunction  being 
granted  against  the  company  by  a  competitor,  the  right  to  put  down 
the  line  is  not  lost  by  the  expiration  of  the  period  limited. 

Same — Same — How  Enforced. — The  failure  to  complete  a  street 
railway  line  within  the  time  limited  for  its  construction  cannot  be 
taken  advantage  of  in  a  private  action  by  a  competitor  to  enjoin  con- 
struction of  the  line,  but  any  forfeiture  can  be  enforced  only  on  behalf 
of  the  public  at  the  election  of  the  state. 

Appeal  from  Circuit  Court,  Elizabeth  City  County. 

Suits  by  the  Newport  News  &  Old  Point  Railway  &  Elec- 
tric Company  against  the  Hampton  Roads  Railway  &  Elec- 
tric Company,  and  by  the  Hampton  Roads  Railway  &  Electric 
Company  against  the  Newport  News  &  Old  Point  Railway  & 
Electric  Company,  heard  together.  From  a  decree  (or  de- 
fendant in  the  first  suit,  and  complainant  in  the  second,  the 
Newport  News  Company  appeals.     Affirmed. 

S.  Gordon  Cumming,  for  appellant. 

R.  G.  Bickford,  Thos.  W.  Shelton,  and  W.  J.  Nelms,  for 
appellee. 

*As  to  the  power  of  a  municipality,  to  limit  and  otherwise  affect  the 
right  of  street  railway  to  use  streets  by  subsequent  ordinances,  see 
note  appended  to  Wabash  R.  Co.  v.  City  of  Defiance  (U.  S.),  7  Am. 
&  Eng.  R.  Cas.,  N.  S.,  638  (power  to  change  street  grade);  note  ap- 
pended to  People  V.  Detroit  C.  St.  Ry.  Co.  (Mich.),  11  Am.  &  Eng. 
R.  Cas.,  N,  S.,  798  (municipal  regulation  of  street  railways  by  subse- 
quent ordinances);  note  appended  to  State  v.  City  of  Cape  May 
(N.  J.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  507  (regulating  speed  of  cars); 
note  appended  to  Mayor,  etc.,  of  Baltimore  v.  Baltimore  T.  &  G.  Co. 
(U.  S.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  624  (power  to  limit  right  to  use 
double  tracks);  see  notes,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  28;  notes  ap- 
pended to  Des  Moines  City  Ry.  Co.  v.  City  of  Des  Moines  (Iowa), 
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CARD  WELL,  J.  In  October,  1898,  the  Newport  New^» 
Hampton  &  Old  Point  Railway  Company  was  the  owner  of 
an  electric  street  railway  between  the  city  of  Newport  News 
and  the  federal  resetvation  at  Old  Point,  which  passes  through 
the  said  city,  portions  of  the  counties  of  Warwick  and  Eliza- 
beth City,  and  of  the  town  of  Hampton.  Its  system  consisted 
of  a  single  track,  with  occasional  turn-outs  and  switches,  aad 
a  bxauch  line  extending  from  the  main  line,  a  distance  of 
about  2i  miles,  to  Buckroe  Beach,  a  summer  resort.  In  the 
month  of  October,  1898,  the  Newport  News  &  Old  Point 
Railway  &  Electric  Company,  for  a  valuable  consideration^ 
purchased  ail  and  singular,  the  rights,  privileges,  franchises, 
and  properties  of  the  said  Newport  News,  Hampton  &  Old 
Point  Railway  Company,  and  immediately  after  its  purchase 
began  to  improve  its  property,  preparing  plans  for  the  even- 
tual double-trackings  of  the  entire  system. 

This  new  company  obtained  a  franchise  to  double-track  and 
parallel  itself  in  the  city  of  Newport  News.  In  May,  i899» 
it  obtained  from  the  council  of  the  town  of  Hampton  the 
right  to  construct  and  operate  an  additional  street  railway 
track  on,  over,  and  along  Armistead  avenue  and  Queen  street 
— being  the  streets  theretofore  occupied  by  a  single  track 
— and  during  the  same  month  (May,  1899)  obtained  from  the 
board  of  supervisors  of  Elizabeth  City  county  the  right 
to  double-track  where  there  had  been  theretofore  a  single 
track,  ''from  Gatewood's  corner  to  Libby's  corner,  on  Mel-* 
len  street;  on,  over  and  along  the  conuty  road  now  occupied 
by  said  company."  A  portion  of  this  latter  grant  from  the 
board  of  supervisors  was  over  certain  county  roads  and  streets, 
which  on  April  i,  1900,  became  part  of  the  town  of  Phoebus, 
which  town  was  incorporated  by  an  act  of  the  General  As- 
sembly of  Virginia,  approved  January  22,  1900,  and  in  force 
on  and  after  April  i,  1900.     Acts  1899-1900,  p.  98. 

That  portion  of  the  route  authorized  to  be  double-tracked 
by  the  board  of  supervisors,  described  as  ''from  Gatewood's 
corner  to  Libby's  corner,  on  Mellen  street,"  *s  a  distance  of 
7,176  feet.  The  distance  from  Gatewood's  corner  to  the 
corporation  line  of  the  town  of  Phoebus  is  2,994  feet — ap* 
proximately  one-third  the  entire  double  route  granted  by  the 
board  of  supervisors  of  Elizabeth  City  county — and  from  the 
corporate  line  to  the  intersection  of  Mallory  and    County 

1  Am.  &  Eng.  R.  Cas.,  N.  S.,  215  (municipal  control  over  streets); 
note,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  590  (power  of  citv  to  remove 
tracks);  People  v.  Detroit  Citizens'  St.  Ry.  Co.  (Mich.),  11  Am.  & 
Eng.  R.  Cas.,  N.  S.,  798  (may  require  increase  in  number  of  cars); 
State  Consolidated  Traction  Co.  v.  City  of  Elizabeth  (N,  J.),  3  Am. 
&  Eng.  R.  Cas.,  N.  S.,  614  (ordinances  impairing  company's  fran- 
chises); West  Jersey  Traction  Co.  v.  Camden  Horse-Railroad  Co. 
(N.  J.),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  520  (power  of  municipality  to 
grant  exclusive  right  to  second  railway);  City  of  Owensboro  v. 
Owensboro  &  N.  R.  Co.  (Ky.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  155  (va- 
lidity of  ordinance  requiring  a  change  of  grade  which  would  render 
track  useless). 
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Streets  is  2,401  feet,  and  from  the  intersection  of  Mallory  and 
Mellen  streets  to  Libby's  corner,  in  Mellen  street,  is  1,681 
feet.  The  Nei^vport  News  &  Old  Point  Railway  &  Electric 
Company  has  maintained  a  switch  or  turn-out  on  Mailory 
street,  between  Mellen  and  County  streets,  thus  affording  a 
doable  track  of  this  block;  and  prior  to  January  1,  1900,  it, 
acting  under  the  authority  of  the  order  of  the  board  of 
supervisors,  had  double-tracked,  and  was  operating  its  cars 
on, such  double  track,  from  Gatewood's  corner  to  the  inter- 
section of  County  and  Mallory  streets,  but  it  did  not  at  that 
time,  nor  up  to  the  beginning  of  this  litigation,  double-track 
the  bed  of  Mellen  street,  as  it  had  leased  a  piece  of  track  run- 
ning on  County  street,  one  block  distant  from  Mellen  street, 
from  the  Citizens'  Railway,  Light  &  Power  Company,  and 
was  using  that  for  the  return  route  for  its  cars  from  Old 
Point  to  Hampton,  and  now  ownes  the  track  on  County 
street.  So  that  at  the  beginning  of  this  litigation  the  New- 
port News  &  Old  Point  Railway  &  Electric  Company  had  net 
execised  the  right  conferred  upon  it  by  the  order  of  the  board 
of  supervisors  to  lay  a  double  track  in  Mellen  street,  but  for 
more  than  a  year  had  only  operated  thereon  a  single  track, 
upon  which  its  cars  ran  in  going  to  Oid  Point  from  Newport 
News,  and  in  returning  passed  over  and  along  County  street 
one  block  from  Mellen  street,  and  in  the  meantime  had  taken 
up  its  old  track,  and  replaced  it  with  new  rails  as  a  single 
track,  and  thereby  indicated  its  purpose  to  continue  to  run 
its  cars  in  only  one  direction  along  Mellen  street.  At  the 
session  of  the  General  Assembly  of  Virginia  of  1899-19CO 
(Acts  1899-1900,  p.  495)  the  Hampton  Roads  Railway  &  Elec- 
tric Company  was  granted  a  charter,  and  authorized  to 
construct  and  operate,  or  otherwise  acquire,  a  line  of  street 
railway  in  the  City  of  Newport  News,  the  town  of  Hampton, 
in  the  town  of  Phoebus,  and  in  the  counties  of  Elizabeth 
City  and  Warwick;  and  it  has  constructed  the  larger  portion 
of  its  line,  through  the  agency  of  the  Vandegrift  Construction 
Company.  In  December,  1900,  this  last-named  company  was 
granted  by  the  council  of  the  town  of  Phoebus  the  right  to 
construct  and  operate  a  double-track  street  railway  system 
within  the  limits  of  the\said  town,  over  certain  streets  therein, 
designated  as  ''beginning  on  Mallory  street,  opposite  Segar 
street,  a  double  track  on,  over  and  along  Mallory  street  from 
the  said  Segar  street  to  the  farthest  side  of  Mellen  street 
from  said  starting  point;  a  double  track  on,  over  and  along 
Mellen  street  from  Mallory  street  to  and  across  Water  street, 
and  into  Mill  Creek  as  far  as  the  boundary  line  of  the  town 
of  Phoebus  extends.  *  *  *  For  the  purposes  herein 
named,  said  company  is  hereby  authorized  and  empowered 
to  parallel  or  straddle  any  existing  track  upon  said  streets 
or  that  may  be  placed  upon  the  same  hereafter.  *  *  ^ 
The  said  company  shall,  unless  prevented  by  the  mandate  of 
the  highest  court  having  cognizance  of  the  litigation  (should 
12  R  R  R— a5 
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there  be  any)  operate  at  least  one  track  along   the   streets 

above  mentioned,  and  all  of  its  cars  bound  in  a  westerly  di- 
rection shall  go  over  said  line.  *  *  *  And  if  it  shall  be 
finally  determined  that  the  said  company  has  the  legal  rigth 
to  operate  a  double-track  street  railway  on  Mellen  and  Mal- 
lory  streets,  then  that  part  hereof  which  permits  the  said 
company  to  operate  a  railway  on  Segar  street  and  Willard 
avenue  shall  become  null  and  void  six  months  from  the  date 
of  such  final  determination  *  *  *  unless  the  said  rail- 
way company  shall  operate  a  fifteen  minutes'  schedule  on 
said  Mallory,  Melien  and  Segar  streets,  and  Willard  avenae," 
etc. 

Under  the  provisions  of  section  8  of  the  above-mentioned 
ordinance,  it  was  provided  that  the  Hampton  Roads  Railway 
&  Electric  Company  commence  its  work  in   Phoebus  within 
one  year,  and  that  its  road  be  completed  within  two  years 
from  January  i,  1901;  and  in  December,  1901,  shortly  before 
the  expiration  of  the  first  year,  and  before  it  had  begun   any 
work  within  a  mile  and  a  half  of  Mellen  street,  the  Hampton 
Roads  Railway  &  Electric  Company  began  to  lay  its  track 
on  Mellen  street  on  both  sides  of  the  existing  single  track  of 
the  Newport  News  &  Old  Point  Railway  &  Electric  Company, 
whereupon  the  Newport  News  &  Old  Point  Railway  &  Elec- 
tric Company  enjoined  the  Hampton  Roads  Railway  &  Elec- 
tric Company  and  the  Vandegrlft  Construction  Company 
from  proceeding  with  this  work,   upon  the  ground  that   it 
would  constitute  a  deprivation  of  the  vested  rights  of    the 
complainant.    Upon  the  granting  of  this  injunction  the  general 
manager  of  the  Newport  News  &  Old  Point  Railway  &  Elec- 
tric Company  on  the  next  day  put    a  force    of  men  to  work 
tearing  up  the  work  done  by  the  Hampton  Roads  Railway  & 
Electric  Company,  and  to  install  a    double  track  on    Mellen 
street,  whereupon  it  was  enjoined  by  the   Hampton  Roads 
Railway  &  Electric  Company.    By  the  terms  of  the  injunction 
order  granted    the  Newport  News  &  Old   Point   Railway   & 
Electric  Company  against  the  Hampton   Roads  Railway  & 
Electric  Company  and  the  Vandegrift  Construction  Com- 
pany, it  was  subject  to  dissolution  on  a   hearing  after  24 
hours'  notice,  but  no  steps  were  taken  to  dissolve  either  of 
the  injunctions  until  1903,  when  the  two  causes  were  brought 
on  to  be  heard  together  in  vacation  before  the  learned  judge 
of  the  circuit  court  of  Elizabeth  City   county,  and  by  derree 
then  entered  the   injunction   theretofore  awarded   the   New 
Port  News  &  Old  Point   Railway  &  Electric  Company  was 
dissolved,  and  the  injunction  awarded  the  Hampton   Roads 
Railway  &  Electric  Company   against  the  first  named   com- 
pany was  continued.     It  is  from  this  decree  that  the  case   is 
now  before  us  for  review,  upon  an  appeal  allowed  the  New- 
port News  &  Old  Point  Railway  &  Electric  Company. 

The  decision   of  the  case  turns  upon  whether  or  not  the 
appellant,  by  reason  of  the  grant  to  it  by  the  board  of  super- 
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yisors  of  Elizabeth  City  county,  had  a  prior  and  exclusive 
vested  right  to  nse  and  occupy  Mellen  street  with  a  double- 
traek  system  of  electric  railway.  The  purpose  of  the  ordi- 
nance of  the  council  of  Phoebus  in  conferring  the  rights  it 
did  upon  the  appellee  company  was  to  obtain  a  better  system 
of  electric  car  service  on  Mellen  street,  to  meet  the  needs  of 
the  traveling  public  and  business  interests  in  the  town  of 
Phcebus.  The  council  of  Phoebus  on  April  27,  1900,  re- 
quested the  president  of  the  appellant  company  to  so  order 
the  running  of  its  cars  that  those  from  Old  Point  might  run 
along  Mellen  street,  so  as  to  give  a  more  satisfactory  car 
service  on  that  street,  but  no  attention  was  paid  to  this  re- 
quest, and  the  original  method  of  running  the  cars  was  per- 
sisted in,  certainly  up  to  the  time  this  litigation  began. 

The  only  authority  the  board  of  supervisors  of  Elizabeth 
City  county  had  to  confer  the  right  upon  appellant  to  occupy 
with  its  tracks  any  of  the  roads  or  streets  within  the  limits 
of  the  county  grows  out  of  the  terms  of  the  charter  of  appel- 
lant, which  provides  that,  before  appellant  could  occupy  the 
county  roads  and  highways  in  the  counties  of  Elizabeth  City 
and  Warwick,  the  consent  of  the  board  of  supervisors  of  the 
respective  counties  should  be  first  obtained  to  the  location 
of  the  line  or  lines  on  the  streets  and  highways  within  their 
respective  limits  and  jurisdictions.  The  fifth  section  of  this 
charter  by  which  the  company  is  authorized  to  locate  its  line 
or  lines  on  the  streets  and  highways  in  the  counties  and  towns 
through  which  it  proposed  to  run  its  line  or  lines  provides 
that  it  might  be  done  ''after  having  first  obtained  the  fran- 
chise or  permission  so  to  do  from  the  duly  constituted  au- 
thorities," and  further  provides  that  ''for  the  purposes  of  this 
act  the  said  company  shall  and  is  hereby  expressly  invested 
with  all  the  powers,  rights,  privileges  and  franchises  con- 
ferred, and  subject  to  all  the  restrictions  imposed  by  chapter 
46  of  the  Code  of  Virginia  of  1887,  and  the  acts  of  the  General 
Assembly  of  Virginia  amendatory  thereof,  and  other  laws  of 
the  State  of  Virginia  as  far  as  applicable."  Section  1093  of 
the  Code  of  1887,  which  is  in  chapter  46,  above  referred  to, 
is  as  follows : 

"Sec.  1093.  Streets,"  etc.,  "of  City  or  Town  not  to  be 
Occupied  without  Their  Assent — Damages  to  Lots  to  be  Paid 
Owners.  No  company  shall  cross  or  occupy  with  its  works 
the  streets  or  alleys,  public  or  private,  of  any  city  or  town, 
without  the  assent  of  the  corporate  authorities  thereof,  unless 
such  assent  be  dispensed  with  by  special  provision  of  law; 
and  in  case  any  lot  or  lots  along  the  line  of  such  streets  or 
alleys,  shall  by  such  occupation  or  crossing,  be  impaired  in 
value,  such  company  shall  before  crossing  or  occupying  such 
streets  or  alleys,  make  compensation  therefor  to  the  owner 
of  the  same;  said  compensation,  if  the  parties  cannot  agree 
upon  the  same,  to  be  ascertained  in  the  mcde  prescribed  by 
this  chapter." 
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This  section  indicates  an  adherence  to  the  general  policjr 
of  this  state  to  require  municipal  consent  to  the  occupancy 
of  its  streets  by  a  railway  company.  In  accordance  with  this 
policy,  it  was  held  in  Wash.,  Alex.  &  Mt.  V.  Ry.  Co.  ▼.  City 
Cocncil  of  Alexandria,  98  Va.  344,  36  S.  E.  385,  that  the 
power  of  a  city  to  control  and  regalate  its  streets  is  an  inher- 
ent and  a  continuing  power,  to  be  exercised  as  often  as  amd 
whenever  the  city  council  may  think  proper,  subject  only  to 
the  limitation  that  it  must  act  in  good  faith,  and  that  the 
regulation  must  be  reasonable,  and  not  imposed  arbitrarily 
or  capriciously;  the  presumption  being  in  favor  of  the  por* 
priety  and  validity  of  what  the  city  has  directed  to  be  done. 

In  R.,  F.  &  P.  R.  R.  Co.  v.  City  of  Richmond,  26  Grat. 
83,  it  is  said  the  right  of  a  municipality  to  control  the  ase  of 
the  streets,  and  to  provide  for  the  safety,  comfort,  and  gen- 
eral welfare  of  the  citizens  therein  residing,  is  an  inherent 
right.  In  that  case,  which  was  appealed  to  the  Supreme 
Court  of  the  United  States  (96  U.  S.  521,  24  L.  Ed.  734),  the 
decision  of  this  court  was  affirmed,  which  held  that  the  ordi- 
nance of  the  city  of  Richmond  forbidding  the  use  of  steam 
engines  upon  it  streets  by  the  Richmond,  Fredericksbnrg  & 
Potomac  Railroad  Company,  though  the  railroad  company 
had  so  used  Broad  street  for  many  years,  and  claimed  the 
right  to  continue  such  use  by  virtue  of  its  contract  with  the 
city,  was  a  valid  exercise  of  the  authority  in  the  city  to  con- 
trol the  use  of  its  streets;  the  court  being  of  opinion  that 
the  ordinance  did  not  impair  any  vested  right  conferred  upon 
the  company  by  its  charter,  nor  deprive  the  company  of  its 
property  without  due  process  of  law. 

In  Baltimore  v.  Baltimore  Trust,  etc.,  Co.,  166  U.  S.  673, 
17  Sup.  Ct.  696,  41  L.  Ed.  1 160,  it  was  held  that  the  right  of 
a  street  railway  company  under  an  ordinance  to  lay  tracks  in 
the  streets  is  subject  to  reasonable  regulations  by  subsequent 
ordinances  as  to  the  use  of  the  streets,  and  that,  although  a 
street  railway  company  had  been  granted  a  franchise  to  lay 
a  double  track  in  a  street,  a  subsequent  ordinance  restricting 
its  right  to  the  use  of  a  single  track  is  not  an  unreasonable 
restriction  of  the  company's  right,  or  a  material  modification 
of  a  prior  ordinance  granting  the  company  permission  to  lay 
double  tracks  in  the  street  for  many  miles,  and  that  a  failure 
to  provide  any  compensation  to  the  street  railway  company 
for  taking  up  one  track  in  the  street  in  which  it  has  laid  a 
double  track,  after  notice  from  the  city  authorities  to  permit 
but  one  track  on  the  street,  does  not  make  the  ordinance  un- 
reasonable. According  to  that  case,  which  is  a  well-reasoned 
one,  it  would  have  been  u  valid  exercise  of  the  town  council 
of  Phoebus'  discretion  to  provide  that  appellant  should  not 
lay  a  double  track  in  Mellen  street,  even  had  that  right  been 
conferred  by  a  previous  ordinance  of  the  town,  and  that  it 
would  not  have  been  a  violation  of  any  vested  right  in  ap- 
pellant, growing  out  of  the  previous  ordinance.     The  right 
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of  the  board  of  sapervisors  to  control  Mellen  street  after  it 
had  been  severed  from  the  county  of  Elizabeth  City  and  be- 
canae  a  part  of  the  territory  within  the  limits  of  the  town  oi 
Phoebus  ceased,  and  the  control  of  Mellen  street  was  from 
that  time  as  absolutely  under  the  control  of  the  town  author- 
ities of  Phoebus  as  if  the  town  bad  been  incorporated  before 
the  charter  of  appellant  was  granted. 

In  Ogden  City  Ry.  Co.  v.  Ogden  City,  7  Utah,  207,  26 
Pac.  288,  the  city  granted  the  plaintiff  railway  company  the 
right  to  lay  a  track  in  a  street,  and  afterwards  granted  de- 
fendant the  right  to  lay  a  double-track  railway  in  the  same 
street.  Before  defendants  commenced  work,  plaintiff  sued  to 
enjoin  them  from  laying  their  track,  and  to  have  the  ordinance 
giving  them  a  right  of  way  declared  void;  alleging  that  it 
(plaintiff)  had  constructed  a  single  track,  and  that,  if  it  were 
to  lay  down  its  other  track,  and  defendants  their  two  tracks, 
other  modes  of  public  travel  would  be  obstructed,  and  also 
that  defend&nts'  wires  and  poles  would  interfere  with  plain- 
tiff's rights  as  the  owner  of  property  abutting  on  the  street. 
Held,  ''that  a  demurrer  to  the  complaint  ^as  properly  qus- 
taiued."  This  decision  is  in  accordance  with  the  principle 
enunciated  in  the  authorities  cited  above — that  a  municipal- 
ity has  an  inherent  and  continuing  right  to  control  and  reg- 
ulate the  use  of  its  streets  within  its  limits. 

In  Henderson  v.  Ogden  City  Ry.  Co.,  cited  in  the  last- 
named  case,  the  opinion  says  such  railroads  and  their  busi- 
ness are  subject  to  the  police  power,  which  the  government 
cannot  divest  itself  of  by  contract  or  otherwise,  and,  being  so 
possessed  of  it,  it  is  its  duty  to  make  use  of  it  whenever  the 
public  good  demands  that  it  shall.  The  Legislature  did  not 
authorize  the  city  council  of  Ogden  City  to  grant  to  the  ap- 
pellants the  exclusive  right  of  way  upon  the  street  in  question, 
nor  do  we  think  it  had  the  power  to  do  it.  7  Utah,  199,  26 
Pac.  286. 

Whether  the  establishment  of  a  double-track  system  of  elec- 
tric railway  in  a  street,  in  addition  to  a  single-track  system 
already  there,  would  unduly  overcrowd  the  street  and  render 
it  unsafe  to  travelers  thereon,  is  a  matter  for  the  public  to 
deal  with,  and  not  a  competing  corporation  seeking  to  main- 
tain a  monopoly  in  the  street.  Grand  Rapids  Bridge  Co.  v. 
Prange,  35  Mich.  400,  24  Am.  Rep.  585. 

In  Elliott  on  Roads  &  Streets,  §  74$,  the  learned  author 
says:  ''There  is  some  conflict  in  the  decided  cases  upon 
the  question  of  the  power  of  the  Legislature  to  grant  an  exclu- 
sive right  to  a  street  railway  company  to  occupy  and  use  a 
highway.  Some  autborities  hold  that  the  Legislature  cannot 
create  a  monopoly  by  granting  an  exclusive  privilege,  and 
there  is  much  reason  for  this  doctrine.  [Citing  numerous 
authorities.]  At  all  events,  the  construction  should  be  lib- 
eral in  favor  of  the  public,  and  strict  as  against  the  corpora- 
tion claiming  an  exclusive  privilege  or  monopoly."     Again« 
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in  section  746,  the  same  author  says:  ''The  effect  of  a  grant 
to  use  a  designated  part  of  a  highway  is  to  license  the  com- 
pany first  in  point  of  time  to  occupy  and  use  the  designated 
space,  but  it  does  not  follow  from  that  that  the  statute   cre- 
ates a  monopoly,   since  others  may  occupy  other  parts  of 
the  same  highway."     Again,  in  section  750,  be  says:    "If  the 
company  which  secures  the  first  grant  actually  occupies   the 
streets  it  is  authorized  to  use,  then  there  is  much  reason  for 
affirming  that  its  right  to  the  part  of  the  street  actually  occu- 
pied and   used    is  paramount    and  exclusive.     By  actually 
taking  possession  of  the  street  and  using  it  for  the  accommo- 
dation of  the  public,  the  company  first  in  point  of  time  does 
such  acts  as  vest  its  right.     But  to  have  this  effect,  the  com- 
pany, as  it  seems  to  us,  must  take  possession  in  good   faitb» 
and  for  the  purpose  of  constructing  and  operating  such  a 
railway  as  the  grant  contemplates.     A  colorable  possession^ 
taken  solely  for  the  purpose  of  keeping  out  other  companies, 
and  unaccompanied  by  acts  indicating  an  intention  to  furnish 
reasonable  facilities  for  the  accommodation  of  the  public* 
ought  not  to  be  regarded  as  sufficient  to  vest  a  right   under 
the  general  license."     In  section  751  the  same  author,  in  dis- 
cussing ''when  grant  may  be  made    to  other  companies,'* 
says:  ''We  very  much  doubt  whether  a  general  grant  which 
would  prevent  the  Legislature  or  the  municipal  authorities 
from  granting  privileges  to  other  companies  would  be   valid 
in  cases  where  the  right  to  use  the  highway  is  left  entirely  to 
the  licensee,  for  this,  as  we  believe,  would  be  a  surrender  of 
the  police  power,  which  the  Constitution  will  not  permit. 
The  Legislature  cannot  bind  itself  not  to  legislate  for  the  wel- 
fare of  the  public,  and  it  would  seem  to  follow  that  it  cannot 
rightfully  place  itself  in  a  position  where  it  cannot  make 
provision  for  the  public  necessities.     If  it  cannot  do  this, 
then  it  cannot  make  a  grant  which  leaves  it  entirely  in  the 
discretion  of  a  private  corporation  to  provide,  or  decline  to 
provide,  the  facilities  for  travel  upon  the  highways  which  are 
demanded  by  the  public  welfare.     We  think  there  is  sufficient 
reason  for  affirming  that  the  Legislature  must  retain  the  power 
to  provide  for  the  necessities  of  the  public,  and  that  a  gen- 
eral grant  to  occupy  highways  is  only  effective  when  some- 
thing is  done  vesting  the  right  granted,  and  securing  what 
the  public  requires.     Until  something  is  done  vesting  the 
granted  privilege,  it  is  within  the  legislative  power  to  secure 
the  welfare  of  the  public  by  granting  the  necessary  license 
to  another  company,  although  there  may  be  a  prior  general 
grant." 

In  the  case  at  bar  the  appellant  for  about  18  months  had 
used  only  a  single  track  on  Mellen  street — the  cars  thereon 
running  but  in  one  direction,  and  returning,  as  has  been  re- 
marked, upon  another  street — and  did  no  act  indicating  an 
intention  to  furnish  reasonable  facilities  for  the  accommoda- 
tion of  the  public  on  Mellen  street,  until  appellee,  in  the  exer- 
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cise  of  the  right  coDferred  upon  it  by  its  charter  and  the  ordi- 
nance of  the  coancil  of  Phoebus,  began  work  in  locating  its 
tracks  upon  Mellen  street,  and  had  been  enjoined  at  the  suit 
of  the  appellant  from  further  proceeding  with  its  work. 
There  is  nothing  whatever  in  the  charter  of  appellant,  or  in 
the  permit  granted  it  by  the  board  of  supervisors  of  Eliza- 
beth City  county,  authorizing  it  to  lay  a  double  track  upon 
Mellen  street,  that  indicates  an  intention  on  the  part  of  the 
granting  power  to  confer  uj^on  appellant  exclusive  right  to 
use  and  occupy  Mellen  street  for  the  operation  of  a  street- 
car line.  There  is  nothing  in  the  acts  done  by  appellant 
indicating  a  purpose  on  its  part  to  provide  the  necessary 
facilities  for  the  traveling  public  on  Mellen  street,  and,  under 
the  circumstances,  the  council  of  Phoebus  was  well  warranted 
in  the  exercise  of  its  right  to  promote  the  welfare  of  its  citi- 
zens by  conferring  upon  the  appellee  company  the  right  to 
occupy  the  street  with  its  tracks.  If,  as  contended  for  ap- 
pellant, the  appellee  has  forfeited  any  of  its  rights  under  its 
charter  or  the  ordinance  of  the  town  of  Phoebus  by  reason  of 
its  failure  to  complete  its  line  within  the  time  limited  in  the 
charter  or  ordinance,  the  forfeiture  could  undoubtedly  have 
been  waived  by  the  state  of  Virginia  and  the  town  of  Phoe- 
bus, and  the  waiving  of  the  forfeiture  is  not  the  granting  of 
a  new  right.  Therefore  the  provision  of  the  new  Constitu- 
tion to  which  appellant  refers  does  not  apply.  The  charter 
of  appellee  has  been  so  amended  as  to  extend  the  time  for  the 
completion  of  the  appellee's  road  to  1906,  and  section  8  of 
the  franchise  granted  it  by  the  town  of  Phoebus  was  so 
amended  as  to  give  two  years  and  six  months  after  January 
I,  1901,  in  which  to  complete  the  work  in  that  town.  The 
construction  of  appellee's  railway  in  Mellen  street  was 
stopped  by  the  injunction  sued  out  by  the  appellant.  ''Where 
the  failure  to  complete  the  road  is  due  to  extrinsic  causes, 
and  in  no  wise  the  fault  of  the  company — for  example,  by 
injunction — *  *  *  the  right  of  the  company  is  not  lost." 
23  Am.  &  Eng.  Enc.  of  L.  (old  Ed.)  973-4.  If  from  any 
cause  appellee  has  forfeited  its  right  to  lay  its  tracks  and 
operate  its  cars  on  and  over  Mellen  street,  such  forfeiture 
cannot  be  taken  advantage  of  in  a  private  action,  and  can 
only  be  enforced  on  behalf  of  the  -public  at  the  election  of 
the  state.  Pixley  v.  Roanoke  Nav.  Co.,  75  Va.  320;  Grand 
Rapids,  etc.,  Co.  v.  Prange,  supra;  People  v.  Albany  &  Ve r. 
R.  Co.,  24  N.  Y.  261,  82  Am.  Dec.  295;  Mackall  v.  C.  8r  O. 
Canal  Co.,  94  U.  S.  308,  24  L.  Ed.  161;  Nellis  on  St.  Rys. 
127. 

It  abundantly  appears  in  the  record  that  from  the  coming 
into  existence  of  the  appellee  company  it  has  been  ob- 
structed, wherever  obstruction  was  possible,  by  the  appel- 
lant company  in  the  progress  of  its  work  at  many  points  along 
its  line,  while  in  its  failure  to  construct  a  double  track  on 
Mellen  street  the  appellant  company  considered  only  the  item 
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of  cost  to  itself,  and  the  advantage  to  it  in  suppressing  com- 
petition, and  seems  not  to  have  considered  the  convenience 
or  necessity  of  the  traveling  public  in  the  town  of  Phoebas. 
The  facts  and  circumstances  surrounding  appellant  at  the 
time  this  litigation  was  begun  indicate  that  the  public  inter- 
est was  never  even  remotely  considered. 

The  argument  of  the  case  has  taken  a  very  much  wider 
range  than  the  issues  to  be  determined  justify,  and  therefore 
we  have  not  undertaken  to  consider  all  of  the  many  questions 
discussed,  nor  to  review  the  innumerable  authorities  cited. 

Upon  the  whole  case,  we  are  of  opinion  that  the  decree 
appealed  from  is  right,  and  should  be  affirmed. 

KEITH,  P.,  absent. 


MUNTZ  V,  ALGIERS  &  G.  RY.  CO.  et  al. 
(Supreme  Court  of  Louisiana,  Nov.  30,  1903.) 

[35  So.  Rep.  624.] 

Railroads — Operation — Public  Safety. — A  railroad  corporation,  by 
its  very  incorporation  under  the  laws  of  the  state,  assumes  as  one  of 
its  primary  obligations  that  it  shall  operate  the  road  under  such  con- 
ditions  as  to  properly  secure  the  safety  of  the  general  public. 

Same — Liability  for  Negligence  of  Lessee.* — It  is  liable  for  injuries 
to  persons  caused  by  the  wrongful  or  negligent  operation  of  the  cars 
upon  the  road,  whether  operated  by  itself  or  by  another  corporation 
to  which  it  had  leased  it. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans; 
Thomas  C.  W.  Ellis,  Judge. 

Action  bylGeorge  Muntz  against  the  Algiers  &  Gretna  Rail- 
way Company  and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.     Reversed. 

P.  P.  &  W.lj.  Hennessey,  for  appellant. 
Prank  Edward  Rainold,  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  The  plaintiff  brought  suit  in  the 
parish  of  Orleans  against  the  Algiers  &  Gretna  Street  Rail- 
way Company  (or  the  Algiers,  McDonoughville  &  Gretna 
Street  Railway  Company)  and  the  Jefferson  Street  Railway 
Company,  seeking  to  recover  from  them  in  solido  the  sum 
of  $15,000,  with  legal  interest.  The  grounds  upon  which 
this  demand  was  based  are:  That  the  defendants  were  cor- 
porations organized  under  the  laws  of  Louisiana,  and  doing 
business  as  common  carriers  of  passengers  in  the  parish  of 
Orleans,  conjointly  and  separately  operating  horse  cars  be- 
tween the  parish  of  Jefferson  and  the  Piftb  District  of  the 

—       — ■ ■  -    ■  ^— — — 

♦See  foot-note  appended  to  Lewis  v.  Maysville  &  B.  S.  R.  Co.  (Ky.), 
11  R.  R.  R.  780,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  780,  where  all  the  pre- 
ceding authorities  in  this  series  are  collected. 
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Parish  of  Orleans.  That  on  or  abont  the  27th  of  December* 
1901,  about  7  o'clock  in  the  evening,  in  Goldsborough  parish 
of  Jefferson,  Idelia  May  Mnntz,  the  minor  child  of  the  plain* 
tiS,  aged  about  12  years,  was  knocked  down  and  run  over  by 
a  car  owned  and  operated  by  the  defendants,  so  that  her 
neck  and  limbs  were  broken  and  skull  fractured,  besides 
aaffering  other  severe  injuries,  from  which,  after  the  most  in- 
tense agony,  she  died  shortly  thereafter.  That  her  death 
was  caased  by  the  fault  and  gross  negligence  of  defendants, 
and  by  the  fault  and  negligence  of  the  driver  in  charge  of  the 
car  which  ran  over  and  killed  her,  because  the  defendants 
failed  to  provide  their  car  with  proper  lights,  and  with  proper 
appliances  and  means  to  give  signals  and  warning  of  the  ap- 
proach of  the  car.  That  the  track  upon  which  defendants' 
-car  was  operated  was  of  a  narrow  gauge,  and  laid  on  the  public 
Toad,  and  his  child  was  lawfully  thereon,  and  did  not  know 
and  was  not  warned  of  the  approach  of  the  car  by  which  she 
was  knocked  down  and  killed,  and  received  no  warning  either 
l>y  the  car  or  the  driver  thereof,  and  after  she  was  knocked 
"down  and  run  over  by  the  car  the  driver  never  stopped 
it,  but  continued  on  his  journey  to  the  terminal  of  the  road 
ID  Gretna;  and  the  said  driver,  if  he  had  been  attending  to 
his  duties,  could  have  seen  the  child  and  have  prevented  the 
act  which  caused  her  death,  but  neglected  to  do  so;  and 
the  car  was  running  at  an  unlawful  rate  of  speed  through  the 
town  when  it  ran  down,  mangled,  and  killed  his  child.  That 
the  space  between  the  tracks  of  the  railway  was  generally 
used  by  the  public  as  a  foot  passage,  and  the  child's  injuries 
and  her  resulting  death  were  not  caused  by  any  fault  on  her 
pacrt,  and  her  injuries  and  death  were  caused  directly  and 
Bolely  by  the  fault  and  gross  negligence  of  defendants  and 
their  employees  and  agents. 

The  Jefferson  Railway  excepted  that  the  court  was  without 
jurisdiction  ratione  personae,  as  its  domicile  was  in  the  par- 
ish of  Jefferson,  where  the  trespass  complained  of  was  al- 
leged to  have  occurred.  The  exception  was  sustained,  the 
-suit  as  to  that  company  was  dismissed,  and  no  appeal  was 
taken  from  the  judgment.  The  Algiers  &  Gretna  Railway 
Company  excepted  to  the  petition : 

First.  Because  the  court  was  without  jurisdiction,  and, 
should  the  exception  be  overruled,  that  the  petition  was  con- 
tradictory, self-destructive,  and  the  allegation  in  the  petition 
that  the  Algiers  Railway  Company  and  the  Jefferson  Street 
Railway  Company  were  ^'conjointly  and  separately  operat- 
ing horse  cars"  was  without  sense  and  meaning;  that,  as  a 
matter  of  fact,  plaintiff  was  in  possession  of  full  knowledge 
concerning  its  relation  to  the  street  railway  in  question;  that 
it  leased  out  said  roadbed  and  tracks  to  Thomas  Pickles  on 
the  7th  of  March,  1903,  and  the  cars  of  said  road  never  be- 
longed to  it;  that  Thomas  Pickles  died,  and  his  heirs  sublet 
said  road  to  Peter  Meid  on  the  27th  of  August,  1897,  by  nota- 
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rial  act  before  Frank  £.  Rainold,  notary;  that  on  the  23d 
of  January,  1899,  be  leased  tbe  same  to  Anthony  Rubricb,  and 
Anthony  Rubrich,  by  notarial  act  of  the  29th  of  April,  1899, 
sold  his  rights  in  and  to  the  lease  to  the  Jefferson  Railway 
Company;  that  plaintiff  knew  that  the  Jefferson  Railway 
Company  was  alone  operating  the  road;  that  the  petition 
disclosed  no  caase  of  action,  because  the  driver  throagh 
whose  carelessness  it  was  alleged  the  accident  occurred  was 
not  and  never  had  been  in  the  employ  of  the  Algiers  &  Gretna 
Railway  Company. 

It  was  subsequently  agreed  between  plaintiff's  attorneys 
and  the  attorney  of  the  Algiers  &' Gretna  Railroad  Company 
that  ''the  exception  to  the  jurisdiction  and  the  formal  excep- 
tion of  no  cause  of  action  were  waived,"  and  the  attorney  for 
the  latter  named  company  ''agreed  to  try  the  issue  whether 
that  company  was  lessor,  and  whether,  as  lessor,  it  could 
be  held  in  any  manner  for  the  accident,  as  raised  by  bis 
second  exception." 

Evidence  was  accordingly  heard  on  these  issues.  The  dis- 
trict judge  sustained  the  second  ground  of  exception  filed  by 
defendant,  and  rendered  judgment  in  its  favor  and  against 
the  plaintiff,  dismissing  his  suit.     Plaintiff  appealed. 

The  act  by  which  the  Algiers  &  Gretna  Railroad  Company 
was  incorporated  was  not  in  the  record.  Mr.  Rainold,  as 
witness,  states  it  was  incorporated  on  the  nth  of  February. 
1882,  by  act  before  Samuel  Flower,  notary  public;  that  the 
original  franchise  to  run  a  street  railroad  in  Algiers  was  given» 
he  thought,  to  a  syndicate  of  about  15  persons,  whom  he 
named;  and  that  they  transferred  their  right  to  the  Algiers 
&  Gretna  Railroad  Company. 

There  is  no  direct  evidence  in  the  record  showing  how  or 
from  whom  and  when  that  company  acquired,  or  claimed  to 
have  acquired,  otherwise  than  through  its  act  of  incorpora- 
tion, the  right  to  operate  a  railway  for  transporting  freight 
and  passengers  outside  of  the  limits  of  the  city  of  New  Or- 
leans beyond  and  into  the  parish  of  Jefferson  and  over  its 
roads;  but  there  is  copied  into  the  transcript  an  ordinance 
of  the  police  jury  of  the  parish  of  Jefferson  (but  with  nothing 
showing  the  date  of  its  passage)  granting  to  the  same  parties, 
who  were  named  by  Mr.  Rainold  as  composing  the  syndicate 
to  whom  the  city  of  New  Orleans  had  made  its  grant,  and 
to  their  successors,  transferees,  and  assigns,  therigbt  of  build- 
ing and  operating,  from  Algiers,  in  the  parish  of  Orleans,  to 
the  parish  line  of  Jefferson,  a  track  of  railroad  for  the  trans- 
portation of  passengers  and  freight  from  Harvey's  canal, 
into  the  -parish  of  Jefferson,  to  the  lower  line  of  that  parish. 
However  this  may  be,  there  is  no  doubt  that  the  Algiers  & 
Gretna  Railway  Company  claimed  to  have  in  some  way  ac- 
quired such  a  right,  inasmuch  as  on  the  7th  of  March,  1893^ 
bv  act  before  Frank  E.  Rainold,  it  leased  for  10  years  to 
Thomas  Pickles,  who  was  one  of  the  parties  named  as  form- 
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ins  the  syndicates  referred  to»  ''all  the  franchises  of  the 
Algiers  &  Gretna  Railway  Company,  including  its  roadbed* 
and  the  right  to  operate  a  railway  for  transporting  freight 
and  passengers  between  the  town  of  Gretna,  in  the  parish  of 
Jefferson,  and  the  Fifth  District  of  the  city  of  New  Orleans, 
formerly  known  as  Algiers,  and  the  tracks  as  laid  between 
said  terminals." 

On  the  27th  of  August,  1896,  by  act  before  Raiuold,  Mrs. 
Henrietta  Cook  Pickles,  wife  of  Alexander  M.  Halliday,  and 
Mrs.  Josephine  E.  Harvey,  widow  of  Robert  S.  Harvey,  the 
heirs  of  Thomas  Pickles,  leased  the  same  property,  under 
the  same  description,  to  Peter  Meid,  and,  additionally,  ''the 
stables  and  real  estate  situated  on  Bouny  street,  in  the  Fifth 
District  of  New  Orleans,"  together  with  the  cars  then  used 
in  the  operation  of  said  Algiers  &  Gretna  Railway,  which 
numbered  five,  and  the  entire  equipment  of  tbe  road,  for  the 
term  of  five  years,  to  begin  on  the  loth  day  of  September, 
1897,  and  to  end  on  the  9th  of  September,  1902.  The  lessors 
simultaneously  used  and  transferred  to  the  lessee  the  horses 
and  mules — 17  in  number — they  used  in  the  operation  of  the 
Algiers  &  Gretna  Company. 

On  the  23d  of  January,  1899,  by  act  before  Rainold,  notary, 
Peter  Meid  leased  to  Anthony  Rubrich  until  the  9tb  day  of 
September,  1902,  the  same  property,  under  the  same  descrip- 
tion, which  was  leased  by  the  Algiers  &  Gretna  Railroad  Com- 
pany to  Thomas  Pickles;  also  the  stables  and  real  estate  in 
McDonoughville,  in  the  parish  of  Jefferson;  also  all  the  cars 
used,  at  the  time  of  this  lease  to  Rubrich,  in  the  operation  of 
the  Algiers  &  Gretna  Railway  Company,  and  the  entire  equip- 
ment of  the  road. 

On  the  29th  of  April,  1899,  by  act  before  Rainold,  notary, 
Anthony  Rubrich  sold  and  transferred  to  the  Jefferson  Rail- 
way Company  ''all  the  rights  which  he  acquired  by  reason 
of  the  notarial  contract  executed  before  Rainold,  notary,  on 
the  23d  of  January,  1899,  to  which  contract  Peter  Meid, 
Anthony  Rubrich,  Ella  Mills,  Mrs.  Josephine  E.  Harvey,  and 
Mrs.  A.  M.  Halliday  were  parties.'' 

The  Jefferson  Railway  Company  was  incorporated  by  nota- 
rial act  before  Rainold,  notary,  on  the  4th  of  April,  1899. 
The  purposes  for  which  it  was  incorporated  were  declared  to 
be:  ''To  acquire  by  lease  the  right  to  operate  and  maintain 
a  railway  system  between  Algiers,  in  the  parish  of  Orleans, 
and  Gretna,  in  the  parish  of  Jefferson ;  to  operate  and  main- 
tain between  said  terminals  for  the  transportation  of  passen- 
gers and  freight;  and  more  especially  to  acquire  all  the  right 
of  Anthony  Rubrich  under  the  contract  made  by  him  with 
Peter  Meid  and  Mrs.  A.  M.  Halliday  and  Mrs.  Josephine  E. 
Harvey,  which  contract  was  executed  before  Frank  E.  Rain- 
old, notary  public,  on  the  23d  of  January,  1899;  and  that 
this  corporation  shall  have  the  right  to  acquire  such  fran- 
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chises,  privileges,  and  property,  both  movable  and  immovable, 
as  shall  be  necessary  for  its  business  or  incidental  thereto." 
Gretna  and  McDonoaghville  are  nnincorporated  villages, 
situated  in  the  parish  of  Jefferson,  the  latter  between  Gretna 
and  the  upper  line  of  the  city  of  New  Orleans.  The  accident 
occurred  in  a  street  of  McDonoughville.  At  the  time  of  the 
accident  the  only  property  owned  by  the  Algiers  &  Gretna 
Railroad  Company  were  its  franchise  and  the  road  tracks  of 
the  road  between  Algiers  and  Gretna.  The  railroad  between 
Algiers  and  Gretna  was  being  operated  at  that  time  by  the 
Jefferson  Railway  over  the  roadbed  and  tracks  of  the  Algiers 
&  Gretaa  Company  under  its  lease,  but  the  car  which  ran  over 
the  child  belonged  to  it,  and  the  driver  in  charge  of  the  same 
was  one  of  its  employees. 

Opinion. 

The  theory  upon  which  the  Algiers  &  Gretna  Company 
claims  to  have  been  released  from  responsibility  in  the  prem- 
ises is  that,  under  the  laws  of  Louisiana,  the  franchises  and 
property  of  a  railroad  company  can  be  mortgaged  and  sold, 
and  that  the  rights  granted  by  the  city  of  New  Orleans  and 
by  the  police  jury  of  the  parish  of  Jefferson  to  the  syndicates 
mentioned — and  which  rights  that  company  acquired — were 
by  their  express  terms  assignable  in  character,  and  that,  be- 
ing such,  the  company  had  the  right  to  make  the  lease  it  did; 
that  by  so  leasing  it  was  released  from  all  obligations  result- 
ing from  the  negligent  operation  of  the  road,  the  leasing 
company  being  alone  responsible. 

They  cite  in  support  of  their  position  articles  2317  and  2679 
of  the  Civil  Code;  Pierce  on  Railroads,  283.  284;  23  Am. 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  785;  Mahoney  v.  Atlantic  R. 
R.,  63  Me.  68;  Ditchett  v.  Spuyten,  67  N.  Y.  425;  Norton  v. 
Wiswall,  26  Barb.  618;  Virginia  Midland  v.  Washington  (Va.) 
10  S.  E.  927,  7  L.  R.  A.  344;  Hart  v.  N.  O.  C.  R.  R.,  4  La. 
Ann.  262;  McDonald  V.  Railway  Co.,  47  La.  Ann.  1440,  17 
South.  873;  McConnell  v.  Lemley,'  48  La.  Ann.  14381  20 
South.  887,  34  L.  R.  A.  609,  55  Am.  St.  Rep.  319;  Thompson 
V.  Dotterer,  105  La.  37,  29  South.  483;  Farmer  v.  Myles,  106 
La.  333,  30  South.  858;  Goodwyn  v.  Bodcaw  Lumber  Co. 
(La.)  34  South.  74. 

The  plaintiffs  refer  to  Morawetz,  Corporation  Law,  1120; 
York  &  M.  Line  R.  R.  v.  Winans,  17  How.  30,  15  L.  Ed.  27; 
Railroad  v.  Brown,  17  Wall.  445,  450,  21  L.  Ed.  675;  Thomas 
V.  Railroad,  loi  U.  S.  71,  25  L.  Ed.  950;  Oregon  R.  R.  Co. 
V  Oregonian  R.  Co.,  130  U.  S.  i-39i  9  Sup.  Ct.  409i  32  L. 
Ed.  837;  Central  Transp.  Co.  v.  Pullman  Car  Co.,  139  U.  S. 
24,  II  Sup.  Ct.  478,  35  L.  Ed.  55;  Wyman  v.  Railroad  Co., 
46  Me.  162;  Middlesex  R.  R.  v.  Boston  &  Chelsea  R.  R., 
115  Mass.  347;  Braslin  v.  Sommerville  .Horse  R.  Co.,  145 
Mass.  64,  13  N.  E.  65;  Davis  v.  Old  Colony  R.  R.,  131  Mass. 
258,  276,  41   Am.    Rep.   221;    Commonwealth    v.   Smith,  10 
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Allen,  455,  87  Am.  Dec.  672;  Railroad  Co.  v.  Whipple,  22 
111.  los;  Abbott  V.  JobnstowD  R.  R.,  80  N.  Y.  27,  36  Am. 
Rep.  572;  Freeman  v.  Railroad  Co.,  28  Minn.  i444>!!  10  N. 
W.  S94;  Macon  &  A.  R.  Co.  v.  Mayes,  49  Ga.  355,  15*  Am. 
Rep.  678. 

Referring  to  the  authorities  cited  by  the  parties  in  23*Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  pp.  784,  785,  under  the^title 
^* Railroads,"  we  find  that  different  rules  have  been  adopted 
in  different  jurisdictions  as  to  the  effect  upon  the  legal  lia- 
bility of  a  railroad  company,  which  had  made  a  lease  of  its 
road,  for  the  negligent  operation  of  the  same  by  its  lessee. 
The  first  rule  and  the  line  of  decisions  supporting  it  are 
fonnd  on  page  784  of  that  work  under  the  heading,  ''Negli- 
gent Operation  by  Lessee — (aa)  Rule  Holding  Lessor  Lia- 
ble." 

The  second  rule  and  dec  isions  supporting  it,  on  page  785, 
under  the  heading  ''(bb)  Rule  Denying  Liability  of  Lessor." 
Under  the  first  of  these  headings  it  is  said:    ''There  is  a 
sharp  conflict  of  authority  as  to  whether  a  lessor  of  a  railroad 
is  liable  for  injuries  to  persons  or  property  caused   by  the 
wrongful  or  negligent  acts  or  omissions  of  the  lessee  in  the 
operation  of  the  road,  so  distinguished  from  the  nonperform- 
ance of  a  duty  which  the  lessor's  charter  or  the  general  law 
imposes  primarily  upon  the  lessor.     There  is  one  line  of 
decisions  holding  that  the  proper  operation  of  the  road  so  as 
to  avoid  injury  to  third  persons  is  one  of  the  duties  imposed 
by  the  charter  of  the  proprietary  company,  and  that  it  cannot 
escape  such  duty  and  the  corresponding  liability  by  leasing 
its  road  to  another,  but  that  the  lessor  is  liable  to  any  person 
who  may  be  injured  by  the  negligence  or  wrongful  act  of  the 
lessee  in  operating  the  leased  road,  unless  the  charter  or 
statute  authorizing  the  lease  exempts  the  lessor  from  such 
liability.     The  theory  of  these  cases  is  not  that  the  lessee  is 
to  be  regarded  as  the  agent  or  servant  of  the  lessor,  but  that 
public  policy  forbids  a  railroad  company  thus  to  divest  itself 
of  its  legal  responsibility  without  legislative  authority." 
Under  the  second  heading  it  is  said: 
*' Opposed  to  the  rule  just  stated  is  a  line  of  cases  holding 
that  legislative  authority  to  lease  .a  railroad  implies  an  ex- 
emption of  the  lessor  from  liability  for  the  acts  of  its  lessee, 
and  that  when  a  company  had  leased  its  road,  and  the  lessee 
is  in  exclusive  possession  and  control  under  the  lease,  no  lia- 
bility attaches  to  the  lessor  for  any  negligent  or  wrongful 
conduct  of  the  lessee  or  its  servants  whereby   third  persons 
are  injured." 

We  have  said  that  the  act  of  incorporation  is  not  in  the 
record,  but  the  whole  course  taken  in  the  case  justifies  us  in 
assuming  that  it  is  a  street  railroad  company  created  legally 
by  notorial  act  for  the  purpose  of  constructing  and  operating 
a  railroad  for  the  transportation  of  freight  and  pasf^engers 
{or  the  public  benefit  from  Gretna  in  the  parish  of  Jefferson, 
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to  that  portion  of  the  city  of  New  Orleans,  parish  of  Orleans, 
lying  on  the  right  bank  of  the  Mississippi  river,  known  as 
^'Algiers." 

When  the  incorporators  of  that  corporation  availed  them- 
selves of  the  general  law  to  create  that  corporation,  they  ao- 
qaired  for  the  corporation  so  created  certain  legal  rights  and 
privileges.     They  also   bound  the  corporation  to  the  per- 
formance of  certain  acts,  and  subjected  it  and  its  property  to 
certain  duties  and  obligations  in  behalf  of  the  general  public. 
The  corporation  so  created  became  bound  to  an  acquisition 
of  a  right  of  way,  and  the  construction  thereon  over  it  of  a 
roadbed  and  tracks,  and  the  operation  of  cars  upon  the  same, 
under  such  conditions  as  to  properly  secure  the  safety  of  the 
general  public.     It  became  subjected  as  a  quasi   public  coir- 
poration  to  just  and  proper  legal  control  and  regulation. 
These  were  primary  obligations  on  its  part,  resulting  directly 
ipso  facto  from  its  incorporation;  and  from  those  obligations 
towards  the  public  it  could  not  free  itself  purely  at  its  own 
will  by  contracts  made  with  third  parties.     It  might  be  true 
that,  so  long  as  the  corporation  remained  entirely  inactive,  it 
could  not  be  forced   into  the  active  performance  of  these 
duties  by  way  of  mandamus,  and  that  the  remedy  for  nonuser 
would  be  by  way  of  forfeiture  through  the  state  authorities; 
but    when  it  took  action  under  its  act  of  incorporation — ac- 
quired a  right  of  way,  constructed  a  roadbed  and  track  upon 
it,  and  placed  the  railroad  into  active  operation — it  placed 
itself  in  a  position  where  it  could  no  longer  deal  with  matters 
as  it  might  itself  think  proper,  in  disregard  of  the  primary 
obligations  which  it  had  come  under  at  and  by  its  creation 
and  in  favor  of  the  general  public.     The  various  acts  of 
acquisition  of  pnrperty  and  secondary  franchises  by  the  corpo- 
ration in  necessary  aid  of  the  purposes  and  objects  of  its  cre- 
ation, impressed  upon  the  rights  and  property  and  secondary 
franchises  so  acquired,  in  favor  of  the  general  public,  certain 
rights  which  it  was  not  free  to  of  itself  set  aside  or  disre- 
gard.    The  corporation,  through  these  acquisitions,  became 
owners  of  the  property;  but  by  the  very  tenure  of  the  char- 
acter of  this  ownership  the  public,  as  well  as  itself,  acquired 
an  interest  therein.     Its  o\^nership  was  not  in  one  sense  an 
absolute  ownership,  giving  the  corporation  an  unrestricted 
power  of  use  and  disposition,  but  an  imperfect  ownership, 
where  the  power  of  use  and  disposition  were  held  in  check 
and  controlled  by  the  rights  of  the  general    public  and  the 
obligations  of  the  corporation. 

The  right  of  a  corporation  to  acquire  property  in  aid  of 
the  objects  of  the  incorporation  is  not  a  criterion  of  the 
right  of  the  corporation  to  use  and  dispose  of  it.  Where 
the  rights  of  property  are  successively  acquired  in  aid  of  the 
objects  of  the  corporation,  they  become  fused,  consolidated, 
or  merged  into  an  entirety  to  carry  out  the  public  purposes 
for  which   they  were  acquired,  and   the  corporation    is  not 
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permitted  thereafter  at  its  own  mere  volition  to  separate 
theai  and  to  divert  them  from  those  purposes. 

Defendant's  argument  that,  bec&use  the  law  allows  the 
property  and  franchises  of  a  corporation  to  be  mortgaged, 
and  to  be  sold  in  foreclosure  of  the  -mortgage,  it  must  be 
taken  to  have  authorized  the  leasing  of  the  same  by  the  cor- 
poration, as  the  power  to  mortgage  is  much  the  broader  and 
more  extensive  power  of  the  two,  and  the  maxim  that  the 
less  is  included  in  the  greater  applies,  is  not  well  founded. 
The  two  powers  are  not  in  the  same  line,  but  are  distinct 
from  each  other,  and  it  is  error  to  reason  from  that  stand- 
poiot.  Besides,  the  precise  circumstances  under  which  the 
property  and  franchises  are  authorized  to  be  mortgaged  are 
fixed,  and  there  existed  no  such  condition  of  things  in  this 
case  as  would  have  authorized  a  mortgage,  still  less  a  lease. 
r*  Defendant  urges  that  the  rights  which  it  acquired  by  trans- 
fer from  the  syndicates  were  by  their  terms  and  on  their  face 
assignable,  and  in  leasing  the  road  they  simply  exercised  a 
right  granted  in  their  act  of  purchase  of  the  rights.  It  is 
trae  that,  in  so  far  as  the  city  of  New  Orleans  and  the  police 
jury  of  the  parish  of  Jefferson  were  concerned,  they  each 
agreed  that  the  rights  and  privileges  which  they  consented  to 
in  favor  of  the  original  grantees  could  and  should  pass  to  their 
assigns  and  successors.  Possibly  the  city  of  New  Orleans 
and  the  parish  of  Jefferson  might  be  held  to  that  consent,  but 
we  are  not  dealing  now  with  what  both  or  either  of  those 
corporations  would  have  the  right  to  object  to  in  the  prem- 
ises. Again,  the  consent  of  the  city  and  the  parish  of  Jeffer- 
son that  the  grant  of  a  right  of  way  for  a  railroad  through 
the  streets  of  Algiers  should  inure  to  the  benefit  of  the  as- 
signees or  successors  of  the  original  grantee  contemplated 
that  all  of  the  rights  and  franchises  of  the  road  should  pass 
as  an  entirety,  and  in  the  interests  of  the  public,  to  those 
assigns  or  successors.  They  agreed  to  the  transmissibility 
of  their  consent  to  them,  but  not  to  a  divisibility  of  the  fran- 
chises. The  franchises,  rights,  and  obligations  of  the  Algiers 
&  Gretna  Railroad  Company  as  a  quasi  public  railroad  were 
not  created  by  the  action  of  the  police  jury  of  the  parish  of 
Jefferson.  Neither  the  city  of  New  Orleans  nor  the  police  jury 
of  Jefferson  could  alter  rights  and  obligations  which  sprang 
from  and  were  fixed  by  the  lawmakers.  The  effect  of  the 
doctrine  contended  for  by  the  defendant  would  be  to  permit 
six  persons,  created  a  corporation  with  special  rights  and 
privileges,  but  subjected  to  special  duties  and  obligations  to 
the  public,  after  acquiring  property  and  placing  itself  in 
position  to  carry  out  its  functions,  itself  to  free  the  corpora- 
tion and  its  property  from  all  liability  to  the  public,  and 
abandon  the  performance  of  any  of  its  duties,  while  owning 
its  franchises  and  property,  by  the  simple  process  of  making 
a  lease  to  third  parties  by  a  contract  which  would  confer 
upon  the  corporation  rights  against  its  lessee  which  would 
prime  any  to  be  acquired  by  third  parties  for  torts  committed 
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by  the  lessee  tbrough  the  faulty  and  negligent  operation  o£ 
the  road.  No  such  result  could  have  been  intended  by  the 
Legislature.  Rights  transmissible  or  assignable  quoad  one 
of  the  parties  to  a  contract  are  not  necessarily  so  as  to  the 
othei. 

It  is  a  general  rule  that  when  a  person,  whether  natural  or 
artificial,  has  come  under  obligations  to  a  third  person*  he 
cannot  free  himself  from  the  same  by  contract  by  delegation 
to  another  the  performance  of  these  obligations,  and  chaos- 
ing  debtors.  The  present  action  is  not  one  by  which  a  party 
holding  contractual  relations  with  a  lessee  seeks  to  exteod 
the  obligations  of  his  contract  beyond  the  person  with  whom 
he  has  contracted  over  to  the  lessor,  but  one  ex  delicto 
brought  by  a  third  party  who,  prior  to  the  injuries  received 
complained  of,  was  a  stranger  to  the  lessee. 

In  the  case  of  McConnell  v.  Lemley,  48  La.  Ann.  1438,  20 
South.  887,  34  L.  R.  a.  609,  SS  Am.  St.  Rep.  319,  cited  by 
defendant,  there  was  no  corporation  involved.  The  issae 
was  whether  a  private  individual,  owning  a  building  which 
he  had  leased,  could  be  held  responsible  for  damages  caused 
by  the  acts  of  the  lessee.  The  owner  of  the  building  is 
liable  to  the  public  under  certain  circumstances,  and  when 
so  liable  he  is  not  releasedf  from  liability  by  reason  simply  of 
the  property  being  (at  the  time  that  damage  complained  off 
was  received)  under  lease.  In  that  case  the  court  was  ot 
opinion  that  the  damages  received  were  not  due  to  a  viola* 
tion  of  the  lessor's  primary  obligation.  Had  they  been,  a 
different  result  would  have  been  reached.  A  private  Individ-^ 
ual's  obligation  to  the  public  is  much  more  restricted  than 
is  that  of  a  public  railroad  corporation.  Goodwyn  v.  Bod* 
caw  Lumber  Co.  presented  questions  different  from  those 
raised  here.  That  company  was  not  a  public  railroad  cor* 
poration,  but  a  lumber  company  owning  a  logging  track  road 
used  only  in  connection  with  its  own  business.  It  did  not 
lease,  but  sold  outright,  a  part  of  its  property  which  it  did 
not  care  any  longer  to  retain  the  ownership  of.  Some  of  the 
stockholders  were  inclined  to  convert  the  private  railroad 
into  a  public  one  by  the  procuring  of  public  railroad  fran- 
chises; others  were  not  inclined  to  do  so.  The  result  was 
that  the  road  in  question,  being  the  private  property  of  the 
corporation,  was  sold  to  certain  of  the  stockholders  as  indi* 
viduals,  who  thereupon  organized  as  a  public  railroad  corpo* 
ration,  and  were  operating  it  as  such  when  the  accident 
complained  of  occurred. 

Wc  are  of  the  opinion  that  the  judgment  appealed  from  ia 
erroaeous,  and  for  the  reasons  herein  assiened  it  is  hereby 
ordered,  adjudged,  and  decreed  that  said  judgment  be,  and 
the  same  is,  hereby  annulled,  avoided,  and  reversed,  and 
that  the  cause  be  reinstated  on  the  docket  of  the  civil  district 
court  for  the  parish  of  Orleans,  and  this  cause  be  remanded 
to  that  court  for  further  proceedings  according  to  law. 
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(Supreme  Court  of  Illinois,  June  23,  1904.) 

[71  N.  E.  Rep.  676.] 

Railroads — Farm  Passageway — Notice  of  Claim.* — Notice  or  a  dec- 
laration to  a  section  foreman  of  a  railroad  by  a  landowner  that  he 

♦For  authorities  in  this  series  on  the  subject  of  notice  of  claims 
ag^ainst  railroad  companies,  see  Nelson  v.  Great  Northern  Ry.  Co. 
(Mont.),  9  R.  R.  R.  311,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  311  (sufficiency 
of  ^written  notice  of  claim  on  account  for  injuries  to  live  stock  in 
transit);  Carroll  v.  New  York,  N.  H.  &  H.  R.  R.  (Mass.),  6  R.  R.  R. 
313,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  313  (sufficiency  of  written  notice 
of  claim  on  account  of  personal  injuries,  under  Mass.  St.  1894,  c.  389, 
§  1);  Black  v.  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  9  R.  R.  R.  211, 
32  Am.  &  Eng.  R.  Cas.,  N.  S.,  211  (notice  of  claim  for  injuries  to  stock 
on  track  not  defective  for  using  term  railway  for  railroad);  note  ap- 
pended to  Wood  &  Gumaer  Mfg.  Co.  v.  Whitcomb  (Wis.),  14  Am. 
&  Eng.  R.  Cas.,  N.  S.,  1  (notice  of  claims  for  injuries  to  stock  on 
track) ;  note,  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  258  (stoppage  in  transit) ; 
Norfolk  &   W.  Ry.  Co.  v.  Reeves  (Va.),  16  Am.  &  Eng.  R.  Cas.,  N.  S., 
166  (injury  to  stock  on  track);  De  Forge  v.  New  York,  N.  H.  &  H. 
R.   (Mass.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  492  (injury  to  servant); 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Law  (Ark.),  18  Am.  &  Eng.  R.  Cas., 
N.  S.,  286  (limitation  in  contract  for  shipment  of  live  stock  requiring 
notice  as  to  condition  precedent  construed);  Harding  v.  Lynn  &  B. 
R.  Co.  (Mass.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  865  (notice  of  claim  to 
common  officers  as  notice  to  companies);  Ward  v.  Missouri  Pac.  Ry. 
Co.  (Mo.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  30  (failure  to  give  notice  of 
claim  for  loss  of  freight  no  defense  where  harmless);  Richardson  v. 
Chicago  &  A.  Ry.  Co.  (Mo.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  170  (notice 
of  loss  provision  not  enforceable  where  conduct  of  carrier  renders 
the  giving  of  notice  impracticable);  St.  Louis  &  San  Francisco  Ry. 
Co.  V.  Bryan  Fruit  Co.  (Kan),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  691  (suf- 
ficiency of  claim  for  damage  to  freight);  Illinois  C.  R.  Co.  v.  Bogard 
(Miss.),   18  Am.   &  Eng.   R.   Cas.,  N.   S.,  410   (stipulation  requiring 
notice  of  claim  for  loss  or  damage  to  freight  to  be  given  within 
certain  time);  Ward  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  19  Am.  &  Eng. 
R.  Cas.,  N.  S.,  30  (burden  of  proof  where  carrier  relies  on  failure  to 
give  notice  of  claim) ;  Houston  &  Texas  Cent.  R.  Co.  v.  Davis,  2  Am. 
&  Eng.  R.  Cas.,  N.  S.,  487  (duty  of  company  to  allege  facts  to  show 
reasonableness  of  stipulation  requiring  notice  of  claim  for  injuries  to 
stock);  Missouri,  K.  &  T.  Ry.  Co.  v.  Kirkham  (Kan.),  21  Am.  &  Eng. 
R.  Cas.,  N.  S.,  845  (validity  of  stipulation  in  contract  for  carriage  of 
live  stock);  Baxter  v.  Louisville,  N.  A.  &  C.  Ry.  Co.  (III.),  6  Am.  & 
Eng.  R.  Cas.,  N.  S.,  618  (provision  that  shipper  shall  give  notice  of 
claim  for  injury  to  stock  to  some  officer  or  agent  of  the  carrier  before 
animals  are  removed);  Gulf,  Colorado,  etc.,  R.  Co.  v.  Stanley  (Tenn.), 
2  Am.  &  Eng.  R.  Cas.,  N.  S.,  480  (reasonableness  of  stipulation  re- 
quiring notice  of  injury  to  stock  in  transit  before  removal  from  sta- 
tion); Kansas  &  A.  V.  Ry.  Co.  v.  Ayers  (Ark.),  6  Am.  &  Eng.  R. 
(Tas.,  N.  S.,  628  (requiring  notice  of  claim  for  injury  to  stock  in  transit 
to  be  given  before  their  removal  from  station);  Illinois  Cent.  R.  Co. 
V.  Tilman  (Tenn.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  735  (to  whom  written 
notice  of  claim  for  injuries  to  stock  on  track  must  be  given,  under 
Tennessee  statute);  Ryan  v.  Chicago  &  N.  W.  Ry.  Co.   (Wis.),  14 
Am.  &  Eng.  R.  Cas.,  N.  S.,  4  (notice  of  claim  for  injuries  to  live  stock 
on  track  as  a  condition  precedent  to  right  of  action);  Louisville  &  N. 
R.  Co.  V.  Landers  (Ala.),  6  R.  R.  R.  96,  29  Am.  &  Eng.  R.  Cas.,  N.  S., 
96  (where  only  claim  for  loss  of  stock  in  transit  was  for  stock  that 
had  died  before  removal  from  station,  recovery  could  not  be  had  for 
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had  a  right  of  passageway  under  a  railroad  bridge  was  not  notice  to 
the  railroad  of  such  claim. 

Same— rSame — ^Adverse  Po88e88ion.t — Where,  at  the  time  a  railroad 
was  constructed  across  a  farm,  a  wooden  trestle  was  constructed  over 
a  ravine — trestles  being  at  that  time  the  only  things  used  by  railroads 
in  crossing  ravines  and  waterways — and  the  owner  of  the  farm  used 
the  opening  under  the  trestle  for  the  passage  of  his  stock  from  one 
part  of  the  farm  to  another,  and  the  railroad  was  in  possession  of  the 
right  of  way  continuously  and  openly  for  all  railroad  purposes,  there 
was  no  presumption  that  the  use  of  the  passageway  for  the  cattle  was 
hostile  or  adverse  to  the  railroad. 

Same — Claim  of  Right. — Where  a  farm  was  crossed  by  a  railroad, 
the  fact  that  the  owner  of  the  farm  at  times  placed  tenlporary  fences 
or  gates  from  span  to  span  of  a  bridge  where  the  railroad  crossed  a 
ravine,  in  order  that  stock  might  not  stray  from  one  side  of  the  road 
to  the  other,  did  not  amount  to  the  assertion  of  any  right  of  passage- 
way for  the  stock  under  the  bridge. 

Appeal  from  Circuit  Court,  Fulton  County;  Geo.  W. 
Thompson,  Judge. 

Suit  by  William  W.  Hammond  against  the  Chicago,  Bar- 
lington  &  Quincy  Railroad  Company.  From  a  decree  in 
favor  of  complainant,  defendant  appeals.     Reversed. 

Sweeney  &   Walker  and    H.  M.   Waggoner  (Chester   M. 
Dawes,  of  counsel),  for  appellant. 
Lucien  Gray,  for  appellee. 

RICKS,  C.  J.  This  is  an  appeal  from  a  decree  of  the  cir* 
cuit  court  of  Fulton  county.  111.,  finding  that  appellee  had  an 

cattle  that  died  after  removal;  and  whether  notice  of  claim  was  given 
within  reasonable  time);  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Jacobs 
(Ark.),  4  R.  R.  R.  314,  27  Am.  &  Enff.  R.  Cas.,  N.  S.,  314  (waiver  of 
condition  requiring  written  notice  of  claim  for  injury  to  live  stock 
in  transit). 

fFor  authorities  in  this  series  on  the  subject  of  adverse  possession 
against  railroad  companies,  see  foot-note  appended  to  Northern  Pac. 
Ry.  Co.  V.  Townsend  (U.  S.),  9  R.  R.  R.  181,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  181,  where  all  the  preceding  authorities  in  this  series  on  the 
question  whether  title  by  adverse  possession  can  be  acquired  against 
railroad  companies  to  lands  originally  acquired  by  them  for  railroad 
purposes  are  collected.     Wilbur  v.  Cedar  Rapids  &  M.  R.  Ry.  Co. 
(Iowa),  1  R.  R.  R.  648,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  648  (whether 
there  was  adverse  possession  of  land  acquired  by  railroad  from  the 
government);  St.  Joseph,  etc.,  Ry.  Co.  v.  Smith  (Mo.),  5  R.  R.  R. 
562,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  562;  Northern  Pac.  Ry.  Co.  v. 
Hasse  (Wash.),  4  R.  R.  R.  283,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  283 
(application  of  statute  of  limitations  in  action  by  railroad  to  recover 
right  of  way  claimed  to  be  held  by  adverse  possession) ;  Kansas  City, 
P.  &  G.  R.  Co.  V.  Barnett  (Ark.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  81 
(statute  of  Arkansas,  requiring  actions  to  recover  real  estate  to  be 
.  brought  within  ten  years,  applies  to  action  by  railroad  to  recover . 
right  of  way  from  person  in  adverse  possession);  Mathews  v.  Lake 
Shore,  etc.,  R.  Co.   (Mich.);  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  791   (ac- 
<juisition  of  abandoned  right  of  way);  Maysville  &  B.  S.  R.  Co.  v. 
Holton  (Ky.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  336  (re-entry  of  railroad 
on  its  abandoned  right  of  way  was  not  sufficient  as  iigainst  person  in 
adverse  possession);  Nashville,  C.  &  St.  L.  R.  Co.  v.  Hammond  (Ala.), 
1  Am.  &  Eng.  R.  Cas.,  N.  S.,  716  (whether  constructing  a  fence  across 
the  unused  right  of  way  of  a  railroad  and  the  partial  cultivation  of 
the  land  will  constitute  adverse  possession  is  a  question  for  the  jury); 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S       563 

ChicafiTO,  B.  A  Q.  R.  Co.  v.  Hammond 

easement  of  passageway  under  a  certain  culvert  or  railroad 
bridge  of  appellant. 

Appellee  is,  and  for  many  years  has  been,  the  owner  of  tbe 
northeast  quarter  of  section  31,  town  5  north,  range  i  east,  in 
Falton  county,  which  is  traversed  fiom  the  southeast  corner, 
in  a  northwesterly  direction,  to  near  the  northwest  corner, 
by  the  right  of  way  of  the  appellant  railroad.  The  track  was 
constructed  there  about  the  year  1869,  appellee  then  being 
the  owner  of  the  tract  of  land.  The  right  of  way  intersected 
two  depressions  or  ravines;  one  near  the  southeast  corner 
of  appellee's  land,  and  the  other  about  600  feet  distant,  to  the 
northwest  therefrom;  each  having  its  source  in  the  western 
portion  of  appellee's  land,  and  forming  a  junction  about 
€00  to  800  feet  from  appellant's  road.  In  the  construction, 
railroad  bridges  were  provided  to  carry  tbe  track  of  the  rail- 
road over  these  depressions,  and  leave  a  waterway  through 
them.  The  northerly  bridge  was  originally  No.  68,  was  82 
leet  long,  had  six  spans  or  stringers  and  seven  bents,  with 
an  extreme  height  of  21  feet;  the  depression  over  which  it 
was  built  being  in  tbe  nature  of  a  gradual  slope.  Tbe  bridge 
in  question  was  numbered  67  originally,  and  latterly  146A. 
This  bridge  contained  3  spans,  and  was  about  50  feet  long, 
and  19  feet  high  at  the  deepest  point.  At  this  bridge  the 
depression  was  much  more  pronounced,  and  the  banks  more 

Northern  Pac.  Ry.  Co.  v.  Ely  (Wash.),  22  Am.  &  Eng.  R.  Cas.,  N.  S., 
90  (application  of  statute  of  limitations;  railroad  cannot  raise  question 
of  public  policy;  and  what  is  abandonment  preventing  recovery  of 
Tight  of  way  from  person  in  adverse  possession);  Pollock  v.  Mays- 
ville  &  B.  S.  R.  Co.  (Ky.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  821  (for- 
feiture of  right  of  way  through  adverse  possession) ;  Pittsburgh,  etc., 
Ry.  Co.  V.  Strickley  (Ind.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  148  (pre- 
sumption of  grant  from  twenty  years'  adverse  possession  of  railroad 
lands);  Northern  Pac.  Ry.  Co.  v.  Ely  (Wash.),  22  Am.  &  Eng.  R. 
Cas.,  N.  S.,  90  (title  agamst  railroad  could  not  be  defeated  on  the 
ground  that  occupation  was  not  inconsistent  with  use  for  railroad 
purposes) ;  Northern  Counties  Inv.  Trust,  Limited  v.  Enyard  (Wash.). 
20  Am.  &  Eng.  ft.  Cas.,  N.  S.,  830  (whether  grantor's  possession  ox 
right  of  way  for  farming  purposes  was  adverse  or  permissive);  Cos- 
tello  V.  Grand  Trunk  Ry.  Co.  (N.  H.),  19  Am.  &  Eng.  R.  Cas.,  N.  S., 
386  (adverse  possession  of  farm  crossing  against  railroad,  under 
statute);  Schrimper  v.  Chicago,  etc.,  R.  Co.  (Iowa),  23  Am.  &  Eng. 
R.  Cas.,  N.  S.,  385  (landowner  cannot  acquire  right  to  farm  crossing 
by  adverse  possession,  so  as  to  be  able  to  prevent  company  from 
changing  crossing);  Atchison,  T.  &  S.  F.  R.  Co.  v.  Conlon  (Kan.) 
22  Am.  &  Eng.  R.  Cas.,  N.  S.,  76  (landowner  could  not  acquire  pre- 
scriptive right  to  crossing  constructed  by  railroad  company  for  his 
benefit);  Cleveland,  etc.,  Ry.  Co.  v.  Munsell  (111.),  23  Am.  &  Eng.  R. 
Cas.,  N.  S.,  579  (prescriptive  right  to  underground  crossing);  Thomp- 
son V.  Louisville  &  N.  R.  Co.  (Ky.),  21  Am.  &  Eng.  R.  Cas.,  N.  §., 
665  (adverse  use  of  right  of  way  as  passway);  Virgmia  &  S.  W.  Ry. 
Co.  V.  Crow  (Term.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  506  (adverse  use 
of  right  of  way  against  railroad) ;  Wilmot  v.  Yazoo  &  M.  Val.  R.  Co. 
(Miss.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  263  (adverse  possession  of 
right  of  way  by  owner  of  servient  estate);  Mobile  &  O.  R.  Co.  v. 
Donovan  (Tenn.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  669  (where  fee  is  in 
grantor  of  right  of  way  his  possession  cannot  be  adverse  to  that  of 
the  railroad  company). 
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Steep.     The  middle  span  origiDally  covered  a  ditch  or  ravine 
made  by  the  wash  of  the  waters,  and  from  the  bottom  of  the 
ravine  to  the  top  of  the  track  was  19  feet.     From  the  time 
the  bridges  were  built  to  1886,  appellee  used  both  oi  these 
depressions  under  the  bridges  as  a  passageway  for  his  stock. 
The  weight  of  the    evidence  shows    that  the  northwesterly 
bridge  was,  up  to  that  time,  mostly  used,  as  the  crossiog  was 
more  easily  made  through  it,  and  up  to  that  time  appellee 
bad  that  portion  of  the  land  in  pasture.     In   1886  appellant 
filled   under  the  most  northerly  bridge.  No.  68,  with  dirt, 
leaving  a  tile  opening  for  the  passage  of  the  water,  so  that 
the  same  became  a  solid  embankment.     The  evidence  shows 
that  at  that  time  appellee  protested  against  the  filling  under 
the  westerly  bridge  and  insisted  that  he  had  a  right  of  pas- 
sageway under  it.     He  asserted  that  he  had  a  written  agree- 
ment giving  him  the  right  of  passageway  under  that  bridge, 
and  that  the  same  was  of  record.     This  assertion  he   made 
to  the  superintendent  of  bridge  construction.  Thorn,  and 
C.  H.  and  Z.  H.  Sexton,  who  were  bridge  foremen.     At  this 
time  appellee  asserted  no  right  to  a  passageway  under   the 
east  bridge.     When  the  alleged  written  agreement  was  de- 
manded, appellee  could  not  produce  it,  and  the  records  of 
the  county  were  searched,  but  failed  to  disclose   the  same. 
Appellee  has  abandoned    the  claim    that  he  had  a  written 
agreement,  and  now  says  that  the  agreement  was  verbal,  and 
was  with  one  Barnes,  who  was  the  attorney  for  the  company 
that  originally  owned  and  constructed  the  road.     He  claims 
that  the  verbal  agreement  was  made  about  the  time  the  road 
was  constructed,  and  was,  in  substance,  that,  if  he  would 
release  or  deed  to  the  company  the  right  of  way  wjthout  con- 
demnation, he  should   have  a  passageway  under  the  track. 
The    evidence  discloses    that  in   1872,   after  the  road    was 
built  and  in  operation,  appellee  conveyed  by  deed  to  appel- 
lant's predecessor  in  title  the  right  of  way  100  feet  in  width 
through  his  land  for  an  expressed  consideration  of  $37S»  and 
expressly  covenanted  that  the  same  was  free  from  all  incum- 
brances.    The  statute  of  frauds  was  pleaded,  so  that,  so  far 
as  the  claim  of  a  right  of  way  by  contract  is  concerned,  ap- 
pellee is  estopped  by  his  deed  to  rely  upon  the  alleged  con- 
tract, which  was  made  prior  to  the  making  of  the  deed,  and 
whatever  right  he  has  is  a  prescriptive    right,   dependinig 
wholly  upon  the  adverse  user.     It  further  appears  from   ap- 
pellee's testimony  that  the  first  formal  claim   or  assertion 
of  the  right  of  passageway  at  the  point  now  in  question  made 
by  appellee  to  appellant  or  its  grantor  was  in  1891.     At  that 
time  appellant  arranged  to  place  in  the  waterway  under  the 
bridge  in  question  a  sewer  pipe  si  to  4  feet  in  diameter,  for 
the  carrying;  of  the  water  through  the  embankment,  and  pro- 
posed to  fill  the  two  easterly  spans  of  the  bridge.     When  the 
sewer  pipe  was  delivered  at  the  bridge,   appellee  wrote  ap- 
pellant; objecting  to  the  placing  of  the  sewer  pipe  under  the 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S       56S 

Chicago,  B.  &  Q.  R.  Co.  v.  Hammond 

bridge,  and  asserting  that  be  had  the  right  of  passageway 
under  said  bridge  for  his  stock.  Appellant's  superintendent 
of  bridges  visited  appellee  after  this  letter,  and  advised  him 
that  they  would  fill  up  the  two  easterly  spans  of  the  bridge, 
and  leave  the  other  or  most  northwesterly  span  open,  as  ap- 
pellee claims.  The  agreement  to  leave  the  west  span  open 
is  denied  by  appellant's  superintendent  of  bridges  who  had 
the  conversation  with  appellee.  At  the  time  the  sewer  pipe 
was  put  in  under  the  bridge  in  question,  the  westerly  span 
was  so  low — the  ground  rising  so  rapidly  toward  the  bridge 
— ^that  it  was  apparent  it  could  not  be  used  by  stock  in  pas- 
sing through.  1  he  evidence,  however,  shows  that  the  sewer 
pipe,  after  a  delay  of  a  year  or  two,  was  put  in,  and  the  mid- 
dle span  and  the  southeasterly  span  were  filled  with  dirt,  and 
that  the  westerly  span  was,  either  by  those  who  did  the  filling 
or  by  appellee,  opened  up,  so  that  appellee's  stock  could 
pass  through.  The  opening,  as  described  by  the  evidence, 
was  13  feet  wide,  5  feet  high  on  the  side,  and  sloped  to  a 
depth  of  6  feet  in  the  middle,  in  the  clear.  Appellant's  wit- 
nesses deny  that  the  workmen  who  put  in  the  sewer  pipe  and 
filled  in  the  two  easterly  spans  were  given  authority  or  direc- 
tion to  open  the  northwesterly  span  for  the  passage  of  stock. 
It  was  done,  however,  and  was  used  by  appellee,  until  shortly 
before  the  time  of  the  bringing  of  this  suit,  when  appellee 
ascertained  that  appellant  was  going  to  fill  up  the  said  last 
opening,  and  have  a  solid  embankment,  leaving  only  the 
sewer  pipe  for  the  passage  of  the  water. 

There  is  evidence,  we  think,  fairly  showing  that,  from  the 
time  the  bridge  was  first  constructed  to  the  time  of  the  bring- 
ing of  the  suit,  appellee's  stock  did  pass  through  and  under 
this  bridge.  The  passageway  was  not  continuously  kept 
open  or  continuously  used,  but,  during  such  time  as  appellee 
had  pasture  on  both  sides  of  the  railroad  track,  his  stock  did 
pass  through  this  bridge  from  one  part  of  the  pasture  to  the 
other.  The  evidence  does  show  that  appellee  asserted  to 
various  members  of  his  family,  and  to  his  neighbors,  and  to 
certain  sectioomen,  during  the  long  period  that  intervened 
from  the  construction  of  the  road  to  the  time  of  filing  the 
bill,  that  he  had  a  right  of  passageway  under  this  bridge; 
but  there  is  no  evidence  showing  or  tending  to  show  that 
he  made  such  claim  to  the  compacy  at  that  time,  and  in 
fact  appellee  himself  states  that  the  first  time  that  be  formally 
notified  the  present  railroad  company,  or  any  of  its  prede- 
cessors in  title,  of  his  alleged  claim  of  right  as  to  this  bridge, 
was  in  his  letter  of  1891. 

The  passageway  that  the  stock  had  from  the  time  the  sewer 
pipe  was  placed  under  the  bridge  in  question,  and  the  two 
spans  filled  with  dirt,  was  not  the  passageway  that  the  stock 
had  used  from  the  time  of  the  construction  of  the  road  to  1891, 
as  the  evidence  quite  clearly  shows  that  the  passageway 
op  to  that  time  was  under  the  middle  span  of  the  bridge* 
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There  is,  however,  some  controversy  about  this  proposition; 
and  it  is  contended  that  the  westerly  bent  of  the  middle 
span  of  the  bridge  was  moved  farther  east,  and  that  some  of 
the  way  that  was  traversed  by  the  stock  in  passing  through 
prior  to  the  filling  under  the  bridge  was  left  in  the  opening 
after  the  two  spans  were  filled.  It  is  entirely  clear  that,  so 
far  as  concerns  the  right  of  passageway  by  user  of  prescrip- 
tion at  the  particular  opening  that  was  filled  pending  this 
suit,  and  for  the  prevention  of  which  the  suit  was  brought, 
appellee  did  not  and  could  not  acquire  any  such  prescriptive 
right,  as  the  time  was  little  more  than  lo  years. 

The  place  where  stock  passed  under  the  center  span  of  this 
bridge  for  the  many  years  prior  to  1891,  and  upon  which  the 
prescriptive  right  is  predicated,  contained,  duringmost  of  the 
time,  a  decided  ditch  or  ravine,  with  sharp   banks  and  a  con- 
siderable depression,  and  during  freshets  carried  water  to  the 
depth  of  four  or  five  feet,  and  in  dry  times  would  frequently 
and  for  periods  be  entirely  dry.    When  there  was  water  in 
the  ravine,  the  stock  would  travel  along  the  banks  or   edge 
of  the  ditch  or  waterway,  and,  when  it  was  dry,  pass  through 
the  ditch  itself.     The  evidence  also  discloses  that  from  the 
time  the  road  was  first  constructed  there  was  continuously 
kept  a  regular  farm  crossing  at  grade  with   the  railroad,   and 
a  little  northwesterly  of  bridge  No.  68,  which  appellee   used 
for  hauling   and  teaming,  and  such  other  farm   purposes  as 
farm  crossings  are  usually  required.     It  is  not  contended  that 
appellee  ever  used  this  opening,  or  any  opening    under   the 
bridge  in  question,  for  any  other  purposes  than  the  passage 
of  his  live  stock  through   it  from   one  pasture  to  the  other, 
or  from  two  parts  of  a  common  pasture,   or,  as  the  evidence 
tends  to  show,  at  times  when  one  part  was  converted  into  feed 
lots,  and  the.  other  part  kept  in  pasture. 

Under  the  evidence,  as  we  view  it,  there  was  no  such 
adverse  possession  of  the  right  of  way  here  claimed  as  could 
or  ought  to  establish  a  prescriptive  right.  Appellant  and  its 
grantors  were  in  the  continuous  and  open  use  of  the  railroad 
for  all  railroad  purposes.  Its  possession  was  as  exclusive  as 
the  requirements  of  its  business,  under  the  conditions  exist- 
ing, required.  At  the  time  the  road  was  constructed,  wooden 
bridges  and  trestles  obtained  upon  all  the  roads  of  this  state 
and  sewer-pipe  openings  for  waterways  were  not  in  use. 
It  is  a  matter  of  common  knowledge  that  for  the  waterways 
trestles  were  practically  the  only  thing  used  by  railroads,  and 
the  evidence  abundantly  shows  that,  at  such  openings  for  the 
passage  of  water,  fences  obstructed  the  flow  of  water,  and 
gathered  debris,  and  endangered  the  trestles  and  roadbed. 
In  order  that  a  prescriptive  right  for  passageway  for  stock 
through  a  water  course  under  a  railroad  bridge  should  be 
found  by  a  court  to  exist,  all  the  elements  that  go  to  establish 
such  a  right  should  be  clearly  and  distinctly  proven.  When 
the  road  was  constructed  and  the  trestle  left  open  along 
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this  ravine,  in  the  manner  shown,  it  cannot  be  successfully 
coDteaded,  under  this  evidence,  that  it  was  done  with  the 
view  of  leaving  a  passageway  for  appellee's  stock.  It  is  true, 
a  man  of  ordinary  observation  would  know  that  if  stock 
were  kept  along  the  railway,  in  a  field  or  pasture,  it  might 
pass  through  or  under  such  bridge,  but  from  that  no  iinplica- 
tion  of  law  would  arise  that  it  was  left  for  the  purpose  of  a 
passageway,  and  the  evidence  in  this  case  clearly  contradicts 
such  theory  as  that;  and,  though  appellant's  agent  may 
have  known  that  stock  was  passing  through  and  under  this 
bridge,  there  was  no  presumption  of  law  or  of  fact  that  it 
was  doing  so  under  or  by  virtue  of  any  claim  of  right  on  the 
part  of  appellee  that  was  hostile  to  the  rights  of  property  and 
absolute  dominion  on  the  part  of  appellant  over  its  railroad 
and  said  bridge.  Notice  to  a  section  foreman  or  a  declara- 
tion to  a  section  foreman  by  appellee  that  he  had  a  right  of 
passageway  cannot,  we  think,  be  held  to  be  notice  to  appel- 
lant of  appellee's  claim  of  right.  There  is  not  the  slightest 
evidence  in  this  record  showing  or  tending  to  show  that  the 
section  foreman  or  any  of  the  sectionmen  were  charged  with 
the  duty  of  notifying  appellant  of  any  such  assertion  or  claim 
of  right,  or  that  they  had  authority  to  consent  to  or  deny  that 
appellee  had  such  a  right.  The  law  seems  to  be  well  settled 
that,  when  notice  to  an  agent  is  relied  upon,  the  nature  of 
the  agency  must  be  such  that  the  law  will  presume  that  the 
agent  carried  the  notice  to  his  principal,  or  it  must  be  estab- 
lished as  a  fact  that  the  agent  did  communicate  to  his  princi- 
pal such  notice  and  claim.  Nothing  of  the  kind  appears  in 
this  record. 

While  the  facts  in  this  case  slightly  vary  from  the  facts  in 
the  cases  of  Chicago,  Burlington  &  Quincy  Railroad  Co.  v. 
Ives,  202  111.  69,  66  N.  E.  940,  and  Chicago,  Burlington  & 
Quincy  Railroad  Co.  v.  Johnson,  205  111.  598,  68  N.  E.  11 12, 
the  principles  of  law  stated  in  those  cases  are,  as  we  think, 
entirely  applicable  to  the  case  at  bar.  We  think  there  is 
nothing  in  the  case  at  bar  that  makes  it  an  exception  to  the 
rules  announced  in  those  cases.  The  fact  that  at  times  ap- 
pellee placed  temporary  fences  or  gates  from  span  to  span  of 
this  bridge,  so  that  his  stock  might  not  stray  from  one  side 
of  the  road  to  the  other  unless  he  chose  to  have  it  do  so, 
was  not,  as  we  think,  the  assertion  of  any  right  of  dominion 
over  the  property.  Those  obstructions  were  placed  and 
taken  away  as  suited  appellee's  convenience,  and  were  not  of 
a  permanent  character  at  any  time.  It  is  shown  that  a  gate 
was  placed  at  this  opening  by  driving  down  stakes  and  slip- 
ping a  sliding  gate  between  them. 

Railroads  are.  public  agencies,  in  a  sense,  and  are  charged 
with  public  duties.  They  are  given  the  right  of  eminent  do- 
main upon  this  theory.  The  evidence  establishes,  and  the 
fact  is  well  known,  that  those  wooden  trestles  were  a  men^ 
ace  to  the  safety  of  the  traveling  public,  because  of  fires  and 
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washouts;  and,  while  when  the  building  of  railroads  was  in 
its  early  stages  this  class  of  openings  was  in  common  use* 
these  public  agencies  should  be  permitted  and  encouraged  by 
the  courts  to  bring  their  roadbeds  up  to  the  highest  standard 
of  safety,  and  private  rights  should  only  be  suffered  to  inter- 
fere with  the  performance  of  that  duty  when  they  are  estab- 
lished according  to  the  requirements  of  the  law.  As  the  place 
now  is,  there  is  a  pile  3i  to  4  feet  in  diameter,  through 
which  hogs  and  sheep  and  smaller  animals  may  pass  if  there 
are  no  bars  or  screens  at  the  openings.  If  appellee's  smaller 
stock  shall  for  an  unlimited  period  use  this  sewer  pipe  as  a 
passage  from  one  part  of  the  field  to  the  other,  can  it  be  said 
that  appellee  would  thereby  acquire  a  right  of  passageway 
for  his  stock?  The  only  difference  is  that  the  opening  con- 
tended for  and  the  one  now  existing  are  different  in  size. 
Each  was  originally  to  subserve  the  same  purpose,  and  ap- 
pellant had  the  same  use  of  its  railroad,  and  eveiy  part  of  it, 
prior  to  the  filling,  that  it  will  have  afterwards.  To  hold,  in 
this  class  of  cases,  that  such  use  of  an  opening  under  a  bridge 
would  create  an  easement  of  passageway,  would,  as  we  think, 
be  carrying  the  rule  beyond  reason. 

The  evidence  was  insufficient  to  justify  the  finding  that 
appellee  had  obtained  an  easement,  by  adverse  user  under 
claim  of  right,  to  use  the  same.  A  rehearing  was  granted 
in  this  cause  at  the  former  term,  and,  after  a  full  consider- 
ation, we  adhere  to  the  conclusion  formerly  reached. 

The  decree  will  be  reversed  and  the  cause  will  be  remanded, 
with  directions  to  dismiss  the  bill.  Reversed  and  remanded, 
with  directions. 


SOUTHERN  PAC.  CO.  et  al.  v.  CITY  OF  POMONA  et  al. 
(Supreme  Court  of  California,  Aug.  5,  1904.) 
[77  Pac.  Rep.  929.] 

Power  of  Railroad  to  Dedicate  Land  for  Highway. — A  railroad  com- 
pany, unless  forbidden  by  its  charter,  may  dedicate  as  a  public  high- 
way land  conveyed  to  it  for  railroad  purposes. 

Public  Highways — Dedication — Construction  of  Statute. — Under 
Act  Dec.  25,  1877  (St.  1877-78,  p.  6,  c.  10)  §  2,  declaring  that  all  roads 
shall  be  conceded  as  public  highways  which  have  been  or  shall  be 
used  for  five  years  by  the  public  as  highways,  the  use  of  land  by  the 
public  as  a  highway  for  such  period  constituted  a  dedication  thereof 
as  a  highway. 

Same — Dedication — Dedication  of  Railroad  Land  for  Highway- 
Authority  of  Agent. — A  railroad  company  is  bound  by  dedication  of 
a  street  by  an  agent  permitted  by  it  to  appear  to  possess  authority  to 
dedicate  it. 

Commissioners'  Decision.  Department  i.  Appeal  from 
Superior  Court,  Los  Angeles  County;  Waldo  M.  York,  Judge. 

Action  by  the  Southern  Pacific  Company  and  the  Southern 
Pacific  Railroad  Company  against  the  city  of  Pomona  and 
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Others.      Jadgment      for     defendants.      Plaintiffs     appeal. 
AflBrmed. 

Bicknell,  Gibson  &  Trask,  for  appellants. 
Robert  G.  Loucks  and  Gibbon,  Thomas  &  Halstead,   for 
respondents. 

CHIPMAN,  C.  Plaintiffs  brings  this  action  to  enjoin  de- 
fendants from  interfering  with  plaintiffs  in  the  construction 
of  a  track  partly  laid  along  the  south  side  of  First  street,  in 
the  city  of  Pomona,  part  of  a  tract  of  land  claimed  to  be 
owned  by  the  Southern  Pacific  Railroad  Company  (hereafter 
referred  to  as  S.  P.  R.  R.  Co.),  and  leased  to  plaintiff  South- 
ern Pacific  Company  (referred  to  hereafter  as  S.  P.  Co.); 
praying  also  that  their  title  be  quieted  and  for  damages. 
The  tract  of  land  of  which  said  First  street  is  a  part  is  a 
parallelogram,  containing  20  acres,  including  the  right  of  way, 
and  is  400  feet  wide  north  and  south,  and  2,200  feet  long 
east  and  west,  through  which  the  main  track  of  plaintiffs' 
road  runs;  its  center  being  150  feet  from  the  south  boundary 
and  250  feet  from  the  north  boundary  of  said  tract.  The  city 
of  Pomona  is  situated  on  all  sides  of  this  tract.  First  street 
is  situated  along  the  south  side,  and  Bertie  street  along  the 
north  side,  of  said  tract.  Garey  avenue,  Elizabeth  (or  Main), 
Gordon,  and  Ellen  streets  cross  the  tract  north  and  south, 
all  of  which  streets  are  claimed  by  defendants  to  be  public 
highways,  dedicated  as  such  by  plaintiffs,  and  accepted  by 
defendants  and  the  public.  On  April  13,  1901,  the  S.  P.  Co. 
commenced  to  lay  a  track  along  the  south  side  of  First  street, 
the  south  rail  of  which  would  be  5  feet  10  inches  from  the 
south  line  of  the  tract  and  street,  along  which  are  blocks  of 
land  improved  by  buildings  erected  from  time  to  time,  fac- 
ing this  tract.  The  company  proposed  to  erect  warehouses 
along  the  north  side  of  the  track  it  had  begun  to  build,  thus 
entirely  obstructing  First  street.  Defendants  interferred  by 
such  force  only  as  was  necessary,  and  compelled  plaintiffs 
to  desist  from  laying  this  track.  Hence  the  action.  In  their 
answer,  defendants  set  up  title  as  highways  to  all  said  streets, 
and  prayed  that  the  title  be  quieted  to  them  as  public  high- 
ways. The  court  found  the  facts  in  favor  of  defendants,  and 
gave  judgment  accordingly.  Plaintiffs  appeal  from  the 
judgment,  and  from  the  order  denying  motion  for  a  new 
trial. 

I.  In  reply  to  one  of  appellants'  points,  it  may  be  stated  at 
the  outset  that,  unless  forbidden  by  their  charters,  railroad 
corporations,  as  well  as  other  corporations,  may  dedicate  the 
right  to  occupy  and  use  as  a  public  highway  land  conveyed 
to  the  corporations  for  railroad  purposes.  People  v.  Eel 
River,  etc.,  R.  R.  Co.,  98  Cal.  665,  33  Pac.  728;  Sussman  v. 
San  Luis  Obispo  County,  126  Cal.  536,  59  Pac.  24.  See, 
also,  Elliott  on  Roads  &  Streets,  §  146;  2  Elliott  on  Rail- 
roads, §  425 ;  9  Am.  &  Eng.  Enc.  Law,  p.  33. 
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2.  As  to  the  point  that  plaintifis  should  recover  damai:e8 
in  any  event,  it  need  only  be  said  that  plaintifis  were  pro- 
ceeding to  baild  a  track  and  cause  warehouses  to  be  erected 
in  such  a  way  as  to  entirely  obliterate  First  street.  If  the 
street  was  a  dedicated  highway,  plaintiffs  were  not  damaged 
by  being  prevented  from  taking  possession  of  it  unlawfully, 
and  for  an  unlawful  use,  and  to  the  entire  exclusion  of  the 
public. 

3.  It  appears  that  the  S.  P.  R.  R.  Co.  acquired  the  right  of 
way  through  the  site  of  the  town  from  one  Louis  Phillips  in 
1873,  who,  being  owner  in  fee,  on  March  9,  1875,  also  con- 
veyed by  deed  to  the  company  the  tract  in  question.  The 
company's  main  track  was  completed  in  1874,  and  there  ia 
evidence  that  the  town  of  Pomona  existed  as  early  as  that 
year,  with  streets  laid  out  as  they  appear  on  a  map  of  the 
town  which  was  recorded  August  20,  1875,  and  appears  in 
the  record.  This  map  locates  the  streets  in  accordance  with 
defendants'  contention.  The  county  board  of  supervisors  at- 
tempted to  establish  a  highway  in  December,  1875,  and  did  lay 
out  and  record  as  a  public  highway  a  road  which  included  as 
a  part  of  it  the  strip  of  land  in  question,  known  as  ^' First 
Street.*'  The  company  was  not  notified  of  this  action,  and 
was  not  compensated  for  its  land  thus  included.  The  road» 
however,  was  improved  and  worked  by  the  county,  and 
treated  as  a  highway  by  the  public,  from  that  time  forward* 
as  were  all  the  other  streets,  except  Gordon  street,  which 
latter  street,  for  the  moment,  may  be  left  out  of  view.  There 
is  much  evidence  showing  that  these  streets,  except  Gordon 
street,  were  graded,  worked,  and  cared  for  at  the  expense  of 
the  county,  and  generally  used  by  the  public,  without  objec- 
tion or  interference  by  the  company.  This  began  in  1875, 
and  continued  down  to  the  time  when  Pomona  became  a 
city  of  the  fifth  class,  in  1888,  and  the  streets  were  thereafter 
worked  and  cared  for  by  the  city.  We  will  not  undertake  to 
set  forth  this  evidence.  There  was,  however,  an  attempt 
made  by  the  company  to  occupy  a  portion  of  First  street  in 
1875,  as  to  which  the  evidence  may  be  briefly  stated.  One 
O'Connor  was  section  foreman  of  the  company  at  Pomona 
from  1876  to  1884  or  1885.  He  testified  that  he  had  orders 
to  build  a  fence  around  the  section  house,  running  south  to 
the  boundary  line  of  the  track  in  question,  thus  inclosing  a 
strip  75  feet  in  length  of  First  street;  that  he  commenced 
the  work,  when  he  was  waited  upon  by  a  committee  of  citi- 
zens who  objected ;  that  he  wrote  to  the  resident  engineer 
Mr.  Lambie,  or  to  Mr.  Hewitt,  the  division  superintendent, 
for  instructions;  that  Mr.  Lambie  came  personally  the  next 
day,  and  was  told  that  the  citizens  objected  to  putting  the 
fence  on  the  public  road.  ''He  said,  'Mr.  O'Connor,  we 
did  not  know  that  there  was  a  street  here.'  I  said,  'Well, 
the  citizens  claim  there  is.'  I  was  referring  to  First  street. 
Mr.  Lambie  says:    'Mr.   O'Connor,  put  that  fence   back  40 
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feet  from  the  Hoe  north/  I  said, 'Well  Mr.  Lambie,  they 
claim  a  70-foot  street.'  He  says,  'Well»  I  guess  for  the  pres- 
ent, with  the  travel  that  is  over  it  now,  40  feet  will  be 
plenty.'  "  O'Connor  moved  the  fence  back  as  directed,  and 
it  has  remained  there  ever  since,  and  the  court  found  the 
width  of  First  street  at  this  point  to  be  40  feet.  O'Connor 
testified  to  putting  crossings  in  1876  on  Garey  avenue  and  on 
Elizabeth  street  by  Mr.  Hewitt's  orders,  and  that  these  streets 
were  traveled  at  that  time;  that  First  street  was  worked  in 
1876  by  the  county  roadmaster  along  the  tract  in  question, 
both  before  and  after  he  put  up  the  fence;  and  that  the 
road  was  traveled  generally,  and  looked  like  a  worn  track, 
and  continued  to  be  traveled.  There  was  another  portion 
of  this  street  found  by  the  court  to  be  60  feet  wide,,  the  bal- 
ance being  70  feet  wide.  This  was  because  a  park  bad  been 
laid  ofi  on  the  company's  land,  in  the  improvement  of  which 
the  city  and  the  S.  P.  Co.  became  interested,  and  this  park 
was  inclosed  and  beautified,  and  encroached  upon  the 
streets  to  the  extent  found  by  the  court.  We  do  not  under- 
stand that  this  feature  of  the  findings  is  objected  to. 

The  court  found  that  the  S.  P.  R.  R.  Co.,  prior  to  February 
28,  1883,  dedicated  the  strips  of  land  constituting  the  streets 
above  named,  except  Gordon  street.  This  dedication  is 
claimed  by  defendants  to  be  valid  and  binding  on  several 
grounds,  but  one  of  which  need  be  noticed,  namely,  that  it 
became  so  by  virtue  of  the  act  of  December  25,  1877,  entitled 
''An  act  relative  to  highways  in  Los  Angeles  county."  St. 
1877-78,  p.  6,  c.  10.  Section  2  of  the  act  declares:  "All 
roads  shall  be  conceded  as  public  highways  which  have  been 
used  as  such  for  five  years,  or  which  may  hereafter  be  used  for 
five  years  by  the  public  as  highways."  ^  A  similar  act,  similarly 
entitled,  was  passed  at  the  same  session  of  the  Legislature, 
March  30,  1878  (St.  1877-78,  p.  716,  c.  463).  which  appellants 
claim  repealed  the  former  act.  Whether  or  not  this  be  so, 
they  were  similar  in  their  provisions,  so  far  as  concerns  the 
five-years  user;  and  one  or  other  of  the  acts  was  in  force 
more  than  five  years  prior  to  the  repeal  by  the  act  of  Feb- 
ruary 28,  1883,  amending  the  Political  Code  (St.  1883,  p.  6, 
c.  10),  which  took  effect  60  days  after  its  passage  (Pol.  Code, 

§  323). 
As  to  these  statutes,  appellants  make  several  contentions: 

First.  That  they  are  invalid  because  they  embraced  more 
than  one  subject  expressed  in  their  title;  citing  article  4,  § 
24,  of  the  old  Constitution.  It  is  claimed  that  many  provi- 
sions are  general  in  their  terms,  including  provisions  with 
which  plaintiffs  are  concerned,  and  in  no  way  limited  to  Los 
Angeles  county.  What  these  general  provisions  are,  is  not 
pointed  out,  and  we  fail  to  discover  any  such.  Both  acts 
relate  only  to  roads,  alleys,  streets,  and  bridges  in  the  county, 
and  not  elsewhere.  Second.  That  the  act  of  1878  repealed 
the  act  of  1877.     We  have  shown  that,  if  this  be  conceded, 
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it  is  immaterial.  Third.  That  the  statute  referred  to  should 
be  construed  merely  as  fixing  the  period,  not  as  defining  the 
character  of  the  use  necessary  to  establish  a  dedication,  and 
does  not  dispense  with  the  requirement  that  use  alone,  to 
create  a  right  in  the  public,  must  be  adverse;  and  this  in 
analogy  to  the  construction  given  section  1007,  Civ.  Code,  in 
Thomas  v.  England,  71  Cal.  4.<;6,  12  Pac.  491.  In  the  case 
cited  the  right  was  expressly  claimed  as  secured  by  adverse 
user,  and  the  question  of  fact  related  to  such  user  under  the 
statute.  The  cases  presently  to  be  cited  make  no  such  dis- 
tinction as  is  urged  by  appellants,  and  the  statute  does  not, 
in  our  opinion,  admit  of  the  construction  contended  for. 
Fourth.  That  the  streets  in  question  were  used  merely  as 
convenient  approaches  to  the  railroad  tracks  and  grounds, 
and  by  sufferance  of  the  company.  The  evidence  does  not 
bear  out  this  assumption.  Fifth.  That  the  extent  of  the  use 
would  limit  the  amount  of  the  land  acquired,  and  that  the 
use  alone  marks  the  width  of  the  streets  claimed  to  have  been 
dedicated.  We  think  the  evidence  sufficient  to  show  the 
width  of  the  streets  as  used  by  the  public  and  as  found  by 
the  court.  The  fact  that  the  principal  travel,  as  shown  by  the 
well  worn  track  of  vehicles,  appears  to  have  been  less  in  width 
than  is  claimed  tor  the  road,  is  by  no  means  conclusive  of 
such  width.  Few  roads  are  well  worn  to  the  entire  width, 
and  much  travel  may  occur  along  the  sides  of  the  beaten 
track  without  leaving  a  permanent  impress.  There  is  evi- 
dence tending  to  show  use  of  the  streets  to  the  width  found 
by  the  court,  although  the  main  travel  was  confined  to  nar- 
rower limits.  Similar  statutes  to  the  ones  now  before  us 
have  had  consideration  by  this  court,  and  it  has  been  held 
that  the  use  of  land  as  a  road  by  the  public  as  a  highway  for 
the  statutory  period  constitutes  a  dedication  of  the  land  as 
a  highway,  and  the  right  of  the  public  to  continue  to  use  the 
land  as  a  road  is  thus  fixed  and  established.  The  cases  bear- 
ing upon  the  subject  are  Bolger  v.  Foss«  65  Cal.  250,  3  Pac. 
871;  Hope  V.  Barnett,  78  Cal.  9,  20  Pac.  245;  Gloster  v. 
Wade,  78  Cal.  407,  21  Pac.  6;  McRose  v.  Bottyer,  81  Cal. 
122,  22  Pac.  393;  Freshour  v.  Hihn,  99  Cal.  443,  34  Pac.  87; 
People  v.  County  of  Marin,  103  Cal.  223,  37  Pac.  203,  26  L. 
R.  A.  659.  See,  also,  what  is  said  in  Schwerdtle  v.  County 
of  Placer,  108  Cal.  589,  41  Pac.  448,  at  page  593,  108  Cal., 
page  449,  41  Pac.  There  is  nothing  in  Huffman  v.  Hall,  102 
Cal.  26,  36  Pac.  417,  contrary  to  the  doctrine  laid  down  in 
Bolger  V.  Foss,  supra,  and  other  cases  cited.  We  think  the 
finding  and  conclusion  of  law  as  to  the  streets  above  referred 
to  are  supported  by  the  evidence. 

4.  The  findings  as  to  Gordon  street  rest  upon  dedication 
by  plaintiffs  in  1896,  as  found  by  the  court.  The  S.  P.  Co. 
leased  the  S.  P.  R.  R.  Co.'s  property  and  went  into  posses- 
sion on  February  5,  1885,  at  which  time  the  streets,  other 
than  Gordon  street,  were  being  used  by    the  public  under 
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their  dedication  prior  to  1883.  The  S.  P.  Co.  mast  have 
known  the  relation  these  streets  bore  to  the  property  leased, 
and  the  use  being  made  of  them,  and  must  be  held  to  have 
taken  the  lease  subject  to  this  dedication.  The  facts  as  to 
Gordon  street  are  briefly  as  follows :  In  1884  there  was  a  large 
brick  warehouse  on  the  street  in  question,  resting  partly 
on  the  company's  right  of  way  and  partly  outside  of  it,  on  the 
north  side  of  the  main  track  between  Ellen  street  and  Gor- 
don street.  The  building  extended  across  this  latter  street, 
completely  obstructing  passage  over  it.  The  question  of 
opening  this  street ''had  been  agitated  for  years,"  as  tes- 
tified by  witness  Gerber,  who  had  control  of  the  warehouse 
as  lessee  of  one  Phillips.  Gerber  testified:  "Finally  Mr. 
Muir  said  to  me,  if  we  would  satisfy  Mr.  Phillips  for  his 
building,  they  would  give  us  the  street."  Witness  raised  the 
money  to  pay  the  cost  of  removal  and  the  damage  to  the 
owner,  and  then  went  to  Mr.  Muir  for  leave  to  go  ahead  with 
the  work  of  removal.  Mr.  Muir  ''said  that  matter  would  be  all 
right.  'You  will  get  that  street.  Just  wait  a  little.  This  is 
a  club  we  want  to  use  to  get  down  White  avenue.'  "  At  that 
time  the  Southern  Pacific  Railroad  Company  had  an  appli- 
cation before  the  board  of  trustees  for  a  franchise  to  build  a 
branch  upon  White  avenue.  This  franchise  was  granted 
November  11,  1895,  to  Mr.  Muir,  and  by  him  assigned  by  the 
S.  P.  Co.  Witness  testified:  "Afterwards,  in  the  summer  of 
1896,  we  took  ofi  73  (eet  of  the  warehouse  in  order  to  open 
the  street.  The  building  extended  entirely  across  what  is 
now  Gordon  street,  and  three  feet  north.  Gordon  street  was 
then  opened.  I  didn't  see  Muir  any  more  about  it.  It  was 
not  necessary.  Since  that  time  it  has  been  traveled  as  a 
public  street.  •  •  *  After  Gordon  street  was  opened,  the 
Southern  Pacific  Railroad  of  the  Southern  Pacific  Company 
fixed  the  crossings  and  the  track  by  putting  in  planks  and 
some  gravel.  The  crossing  extended  about  entirely  across 
the  street.  Gordon  street  is  used  as  much  as  any  street,  I 
think,  between  the  north  and  the  south.  About  the  same 
time  that  the  portion  of  the  warehouse  was  moved,  the  west- 
ern side  of  the  fence  that  fenced  in  the  section  house  was 
set  back  to  the  edge  of  Gordon  street  by  the  section  bands 
of  the  Southern  Pacific  Company.  Gordon  street  has  since 
been  graded  by  the  city.  There  is  one  of  the  regular  forms 
of  danger  signs  or  crossing  signs  maintained  at  the  crossing 
of  Gordon  street.  It  was  put  there  soon  after  the  street  was 
opened."  In  1899  Mr.  Muir  wrote  to  the  city  clerk  as  to  cer- 
tain other  matters,  and,  as  to  Gordon  street,  said:  "As re- 
gards the  opening  of  Gordon  street,  that  matter  was  settled 
some  time  ago,  when  it  was  proposed  to  the  board  of  trustees 
that,  if  they  would  make  the  proper  arrangements  with  the 
parties  owning  buildings  on  our  right  of  way,  our  company 
would  make  no  serious  objections  to  the  opening  of  the 
street."    Mr.  Muir  testified:    "Since  1886  the  station  at  Po- 
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mona  has  beeo  tinder  my  jurisdiction,  as  superintendent  of  the 
Southern  Pacific  Company,  which  is  operating  this  track 
through  Pomona.  *  *  *  j  occasionally  act  as  agent  of  the 
Southern  Pacific  Railroad  Company."  There  is  CQuch 
record  evidence  showing  that  both  plaintiffs  dealt  with  the  cor- 
porate authorities  of  Pomona  relative  to  franchises  and  priv- 
ileges involving  all  these  streets  after  the  city  was  incorpo- 
rated both  before  and  after  the  opening  of  Gordon  street. 
Some  of  the  significant  facts  are  recited  in  the  findings, 
and  still  others  might  be  instanced  if  it  were  necessary. 
We  think  the  evidence  sufficient  to  sustain  the  findings  as  to 
Gordon  street,  if  the  plaintiffs  are  bound  by  the  acts  of  their 
agents. 

Perhaps  the  contention  most  seriously  urged  by  appellants 
is  that  there  is  no  evidence  whatever  of  any  authority  from 
the  principal  to  dedicate  Gordon  street,  and  that  the  agents, 
so  far  as  it  appears,  could  not  dedicate  the  land  of  their  prin- 
cipal, even  if  they  tried  to  do  so.  It  is  true  that  no  express 
authority  was  shown  as  emanating  directly  from  the  directors 
of  either  corporation  and  given  to  any  agents,  and  no  official 
action  by  such  directors  was  shown.  The  situation  is  in 
many  respects  unusual,  and  must  be  dealt  with  in  the  light  of 
all  the  facts  and  circumstances.  Appellants  take  the  posi- 
tion that  the  S.  P,  Co.  could  not  dedicate  the  land,  because 
that  company  is  but  the  lessee  of  the  owner,  and  that  the  S. 
P.  R.  R.  Co.  could  not  do  so,  because  the  land  was  subject  to 
a  lease,  from  which  it  must  follow  that  only  by  the  joint  act 
of  the  two  plaintiffs  cloud  there  be  any  dedication.  To  fur- 
ther render  impregnable  their  position,  appellants  claim 
that,  even  under  the  doctrine  of  constructive  dedication,  the 
cases  go  no  further  than  to  hold  that  a  corporation  can  be 
estopped  by  its  agents  only  when  they  act  within  the  scope  of 
their  ostensible  authority,  and  no  officer  of  a  corporation,  as 
such,  has  authority  to  make  or  permit  a  dedication  of  the 
corporation's  property  for  a  street.  These  contentions  ap- 
parently lead  to  the  proposition  that  there  can  be  no  dedica- 
tion of  the  land  of  a  railroad  corporation  for  a  public  highway 
except  by  grant  formally  made  by  the  directors  of  such 
corporation.  This  position  is  not  tenable.  People  v.  Eel 
River,  etc.,  R.  R.  Co.,  supra.  We  have  seen  that  the  S..P. 
R.  R.  Co.  dedicated  the  streets,  other  than  Gordon  street, 
prior  to  1883,  and  that  both  plaintiffs  recognized  that  dedica- 
tion down  to  the  commencement  of  the  action.  These  facts 
show  that  plaintiffs  sustained  such  relations  to  the  munici- 
pality as  to  justify  the  presumption  that  they  understood  the 
situation  of  all  these  streets  with  reference  to  the  tracks  and 
the  ground  in  question.  Persons  who  were  in  the  employ 
of  plaintiffs  at  Pomona,  or  had  some  authority  to  act  for 
plaintiffs,  assumed  to  act  for  them  in  obtaining  franchises  in- 
volving the  use  of  some,  if  not  all,  these  streets,  and  these 
franchises  were  subsequently  accepted  and  enjoyed  by  one  or 
both  of  plaintiffs.     The  station  of  Pomona  has  grown  to  be 
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of  very  considerable  importaoce.  The  population  of  the  city 
from  a  small  number  in  1875  had  reached  in  1885  3000  or 
more,  when  the  S.  P.  Co.'s  lease  was  made,  and  in  1896  was 
moch  increased.  The  unobstructed  use  of  Gordon  street  by 
the  public  was  deemed  by  all  parties  to  be  important  to  the 
convenience  of  the  city  and  plaintiffs,  and  was  to  their  mutual 
advantage;  and  from  1896  to  1901,  when  the  action  was  com- 
menced, it  has  been,  and  still  is,  unobstructed,  and  treated 
ia  all  respects  by  plaintiffs'  agents  at  Pomona  as  the  other 
streets  crossing  the  railroad  company's  tract  have  been 
treated.  Except  the  warehouse  and  the  section-house  fence 
above  referred  to,  no  obstruction  was  ever  placed  upon  the 
street  by  plaintiffs,  and  these  were  removed.  Plaintiff  the  S. 
P.  Co.  made  the  usual  crossings  and  erected  the  usual  dan- 
ger signals  on  Gordon  street  immediately  upon  its  being 
opened,  and  these  have  been  maintained,  and  city  ordinances 
regulating  the  time  that  trains  might  remain  on  this  and 
other  cross-streets  have  been  observed  by  the  S.  P.  Co. 
Plaintiffs'  Exhibit  4  shows  Gordon  street  to  be  an  open,  un- 
obstructed street,  with  the  Phillips  warehouse  moved  back 
on  the  line  of  the  street,  and  the  Gerber  warehouse  also  on 
the  line.  Numerous  buildings,  corrals,  and  inclosures  for 
various  railroad  purposes  erected  on  the  tract  at  different 
times  by  plaintiffs  are  all  located  so  as  to  leave  Ellen,  Gor- 
don, Main  streets,  and  Garey  avenue  open  and  unobstructed. 
The  only  cross-street  appropriated  and  used  by  plaintiffs  is 
Thomas  street,  which  at  the  track  is  occupied  by  the  station 
or  depot  buildings,  and  was  so  occupied  from  the  completion 
of  the  road,  in  1874,  and  is  not  involved  in  this  action. 

The  open,  notorious,  and  public  character  of  most  of  these 
facts  and  circumstances,  and  their  long-continued  existence, 
would  seem  to  establish,  prima  facie,  at  least,  and  justify 
the  inference,  that  the  conduct  of  plaintiffs'  affairs  at  Po- 
mona by  their  agents  was  with  the  knowledge,  consent,  and 
under  the  authority  of  plaintiffs.  In  the  very  nature  of  the 
business  of  plaintiffs,  it  would  be  impracticable  for  the  board 
of  directors  to  take  up  matters  such  as  are  here  involved,  in 
connection  with  the  hundreds  of  stations  on  their  thousands 
of  miles  of  road.  It  is  but  reasonable  to  hold  that  the  agents 
of  these  companies,  in  doing  what  is  by  this  record  dis- 
closed, were  acting  within  their  ostensible,  if  not  express, 
authority.  And  this  would  seem  the  more  to  be  a  reasonable 
conclusion,  where,  as  here,  the  companies  made  no  attempt 
to  show  that  the  acts  of  their  agents  were  without  authority 
or  in  violation  of  instructions  given  to  such  agents,  or  were 
to  the  damage  or  injury  of  the  companies. 

Appellants  cite  Pacific  Bridge  Co.  v.  Kirkham,  $4  Cal. 
558,  and  California  Nav.  &  Imp.  Co.  v.  Union  Trans.  Co.,  126 
Cal.  433,  58  Pac.  936,  46  L.  R.  A.  825,  in  support  of  their 
contention.  The  question  decided  in  the  Pacific  Bridge 
Company  Case  related  particularly  to  the  insufficiency  of  the 
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findings.  It  was.  however,  said  that  the  president  and 
members  of  the  water  front  company,  individaally,  bnt  not 
in  their  corporate  capacity,  could  not  dedicate  land  of  the 
corporation  by  giving  permission  to  use  it.  Where  dedica«> 
tion  is  claimed  to  result  from  such  consent  alone,  a  question 
arises  different  from  that  here,  in  view  of  all  the  facts.  In  the 
other  case  cited,  one  question  was  as  to  the  authority  of 
a  person  who  had  charge  of  reclaiming  and  farming  a  por-- 
tion  of  what  is  known  as  ''Robert's  Island,"  in  San  Joaquin 
river.  For  the  use  of  the  owners  (a  corporation)  a  wharf  bad 
been  constructed,  which  was  also  part  of  the  reclamation 
levee,  from  which  the  products  of  the  soil  had  been  shipped 
to  market;  the  steamboats  and  other  craft  being  permitted 
to  use  it  for  that  purpose.  Plaintiff  leased  the  wharf  from 
the  owners,  and,  to  prevent  defendant  from  committing  a 
trespass  upon  the  property,  brought  injunction.  The  ques- 
tion, among  others,  arose  as  to  whether  this  wharf  had  been 
dedicated  to  the  use  of  the  public  by  the  owners,  which  de- 
fendant sought  to  establish  by  the  acts  of  the  person  above 
referred  to,  who  testified  that  he  was  engaged  in  carrying  out 
the  reclamation  work  and  the  management  of  the  land.  No 
officer  or  director  of  the  company  had  ever  visited  the  prop- 
erty, and  no  action  was  ever  taken  by  the  corporation  to- 
wards establishing  a  wharf  there.  It  was  held  that  the  agent 
had  no  authority  to  dedicate  the  land  to  public  use.  The 
facts,  it  seem  to  us  were  wholly  unlike  the  facts  here. 

The  full  extent  of  the  authority  of  the  S.  P.  Co.  as  lessee 
and  agent  of  the  S.  P.  R.  R.  Co.,  we  do  not  know  for  the 
lease  is  not  in  evidence.  The  court  found  that  it  ''leased 
the  railroad,  its  sidings,  switches,  subways,  tracks,  turn- 
tables, and  all  the  appliances  and  appurtenances  thereof. " 
The  land  in  question  was  deeded  for  railroad  purposes»^ 
and  was  clearly  within  the  control  and  management  of  the  S. 
P.  Co.,  and,  for  the  purposes  of  the  lease,  could  be  dealt  with 
by  this  company  as  the  necessity  or  interest  of  the  business 
required.  "An  agency  is  ostensible  when  the  principal  in- 
tentionally or  by  want  of  ordinary  care  causes  a  third  person 
to  believe  another  to  be  his  agent  who  is  not  really  employed 
by  him."  Civ.  Code,  §  2300.  Whoever  seeks  to  charge  the 
principal  with  the  act  of  an  ostensible  agent  must  himself 
believe  that  the  agent  had  authority  as  such  from  the  alleged 
principal.  Harris  v.  San  Diego  Flume  Company,  87  Cal. 
526,  25  Pac.  758.  The  evidence  is  that  the  city  authorities,  as 
well  as  the  general  public,  believed  that  the  S.  P.  Co.  had 
full  authority  to  dedicate  Gordon  street;  and  there  is  evi- 
dence, from  which  a  reasonable  inference  may  be  drawn  that 
the  S.  P.  R.  R.  Co.  engendered  this  belief  intentionally,  as 
well  as  by  want  of  ordinary  care.  Whether  Mr.  Muir  was 
acting  in  this  particular  instance  as  division  superintendent 
of  the  S.  P.  Co.,  or  was  acting  for  the  S.  P.  R.  R.  Co.,  or 
both,  does  not  appear;  but  that  he  was  with  good    reason 
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believed  by  defendants  to  be  acting  under  competent  author- 
ity, and  held  himself  out  as  so  acting^  does  appear.  No  other 
conclusion  is  consistent  with  the  conduct  of  the  parties  inter- 
ested. The  dedicatory  acts  to  which  we  have  alluded  were 
such  as  would  apparently  be  within  the  power  of  the  S.  P. 
Co.  to  perform  in  the  conduct  of  the  business  contemplated 
by  the  lease.  The  S.  P.  R.  R.  Co.  permitted  the  S.  P.  Co. 
to  appear  to  possess  authority,  as  it  had  itself,  to  dedicate 
Gordon  street,  and  is  bound  by  its  agent's  acts,  as  within  its 
ostensible  authority.     Reinhard  on  Agency,  §  192. 

Having  in  view  all  the  facts  in  the  case,  we  do  not  think 
the  plaintifis  should  be  heard  to  deny  the  dedication  of  the 
streets  involved,  and  it  is  therefore  advised  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:  COOPER,  C;  HARRISON,  C. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  affirmed:  VAN  DYKE,  J.: 
ANGELLOTTI.  J. ;  SHAW,  J. 


HENDLER  v,  LEHIGH  VALLEY  R.  CO. 
(Supreme  Court  of  Pennsylvania,  May  23,  1904.) 

[58  Atl.  Rep.  488.] 


on  Right  of  Way.— Under  Act  May  8. 

1876  (P.  L.  142),  providing  that,  if  any  person  or  corporation  shall 
dig  minerals  on  the  land  of  another  without  the  consent  of  the  owner, 
he  shall  be  liable  for  double  the  value  thereof,  a  railroad  company 
cannot  be  charged  with  double  value  for  taking  common  mixed  sand 
for  grading  from  land  over  which  it  has  the  right  of  way. 

Appeal  from  Conrt  of  Common  Pleas,  Lazerne  County. 

Action  by  Joseph  Hendler  against  the  Lehigh  Valley  Rail- 
road Company.  From  an  order  overruling  exceptions  to 
report  of  referee,  plaintiff  appeals.     Affirmed. 

Argned  before  MITCHELL,  C.  J.,  and  DEAN,  FELL. 
MESTREZAT,  and  POTTER,  JJ. 

F.  M.  Nichols  and  F.  C.  Sturges,  for  appellant. 
Stanley  Woodward,  for  appellee. 

MITCHELL,  C.  J.  This  is  a  cross-appeal  from  the  same 
judgment  as  in  No.  280  of  January  term,  1903.  See  58  Atl. 
486.  The  only  question  in  the  present  appeal  is  the  right  of 
the  plaintiff  to  double  or  treble  damages  under  the  act  of 
May  8,  1876  (P.  L.  142).  The  language  of  the  act  is:  ''If 
any  person  or  corporation  shall  mine  or  dig  out  any  coal» 
iron  or  other  minerals,  knowing  the  same  to  be  upon  the 
lands  of  another  person  or  corporation,  without  the  consent 
of  the  owner,  the  person  or  corporation  so  offending  shall  be 
guilty  of  a  misdemeanor,  *  *  *  and  the  person  or  corpo- 
ration so  offending  shall  be  further  liable   to  pay  to  such 
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owner,  doable  the  value  of  the  said  coal,  iron  or  other  mate- 
rials so  mined,  dag  out  or  removed,  or  in  case  of  the  conver- 
sion of  the  same  to  the  use  of  such  offender  or  offenders, 
treble  the  value  thereof  to  be  recovered  with  costs  of  suit, 
by  action  of  trespass  or  trover." 

The    learned  referee,  applying  the  test  of  the  popular  an- 
derstandins  of  the  word  ''mineral,"  found  that  the  sand 
which  was  the    subject  of  the  suit,  not    being  within   such 
understanding,  was  not  reserved  by  the  grantor,  and  there- 
fore sustained  the  plaintiff's  right  of  action  for  defendant's 
carrying  it  away.     On  the  same  line  of  reasoning,  he  further 
held  that  sand  was  not  a  mineral,  within  the  act  of  1876,  and 
therefore  refused  to  award  plaintiff    either  doable  or  treble 
damages.     As  between  the  present  parties,  a  different   but 
equally  short  cut  leads  to  the  same  conclusion.     The  plaintiff 
is  the  grantee  of  the  defendant  by  a  deed  wherein  the  latter 
reserved  ''all  coal  and  other  minerals  in,  under  and  upon" 
the  land.     If  the  sand  in  question  was  a  mineral,  it  was  re- 
served by  the  grantor,  and  the  plaintiff  did  not  own  it.     If,  on 
the  other  hand,  it  was  not  a  mineral,  there    could  be  no 
double  or  treble  damages  under  the  statute.     The    various 
meanings  of  the  word  "mineral"   have  been    considered   in 
the  other  branch  of  this  case.     What  was  there  defined  as  the 
commercial  sense  of  the  word,  to  wit,  a  substance  of  mineral 
nature,  having  sufficient  value,   separated  from   its  situs  as 
part  of  the  earth,  to  be  mined,  quarried,  or  dug  for  its  own 
sake,  or  its  own  specific  uses,  is  clearly  the  sense  in  which 
it  issued  in  the  act  of  1876.     The  act  is  highly  penal,   both 
in  its  criminal  and  civil  aspects,  and  therefore  must  be  strictly 
construed.     Its  intent  was  to  give  protection  to  a  species  of 
property  peculiarly  liable  to  invasion  in  a  new  or  sparsely 
settled  country — a  wrong  frequently  difficult  to  discover,  and 
for  which  the  only  common-law  remedy  by  action  of  trespass 
was  inadequate.     It  continues  in  the  same  line  the  policy  of 
the  act  of  March  29,  1824  (P.  L.  153),  giving  double  or  treble 
damages  against  any  person  catting  down  timber  trees  on 
the  lands  of  another,  and  section  152,   p.  419,  of  the  crimes 
act  (March  31,  i860;  P.   L.  382),  making  the  same  thing  a 
misdemeanor  punishable  with  fine  and   imprisonment.     And 
in   the  same  line  are  the  acts  of  April  9,  1869,  June  2,  1870, 
and  June  11,  1879,  imposing  penalties  on  setting  fire  to  waste, 
wild,  or  timber  lands,  barrens,  or  moors.     The  object  in  all 
such  legislation  was  the  same — to  give  a  more  effective  remedy 
than  the  action  of  trespass,  by  making  the  wrong  not  only  a 
misdemeanor  punishable  criminally,  but  by  giving  the  injured 
party  full  reparation  in  the  way  of  fixed  exemplary  damages. 

In  the  present  case  the  defendant  appears  to  have  taken 
the  sand  under  claim  of  full  ownership,  and,  even  though  that 
be  not  sustained,  nevertheless,  under  some  circumstances  and 
for  some  uses,  such  as  construction,  repair,  or  maintenance 
of  its  road  through  plaintiff's  land,  the  defendant  had  a  clear 
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right  to  take  it.  The  statutory  trespass  which  incurs  the 
punitive  damages  is  the  mining  or  digging  of  the  minerals, 
^'knowing  the  same  to  be  upon  the  lands  of  another."  It  is 
doubtful  if  the  case,  in  any  aspect,  is  within  the  definition  of 
the  offense.  But  however  that  may  be,  it  is  clear  that  under 
the  findings  of  the  learned  referee  the  sand  in  question  was 
not  a  mineral,  in  the  commercial  sense,  or  within  the  terms 
of  the  act.  To  take  the  word  in  any  other  sense  would  not 
only  be  giving  a  penal  statute  a  very  loose  rather  than  a 
strict  construction,  but  would  lead  to  manifest  absurdity.  In 
its  broad  sense  contended  for  by  appellant,  the  word  '^min- 
erar*  includes  all  kinds  of  earth,  as  well  as  water,  and,  if 
so  construed,  the  taking  of  a  shovelful  of  earth  from  a  neigh- 
bor's land,  or  a  bucket  of  water  from  his  well,  would  be  a 
criminal  offense,  under  the  statute.  No  such  drastic  appli- 
cation of  its  words  was  within  the  intention  of  the  Legisla- 
ture, and  the  intention  is  as  mandatory  a  consideration  in 
the  construction  of  a  statute  as  of  a  contract. 

Appellant  has  cited  two  cases,  but  neither  of  them  contains 
anything  repugnant  to  the  view  we  have  expressed.  In 
Com.  V.  Hippie,  7  Pa.  Dist.  R.  399,  Judge  McPherson  in- 
structed the  jury  that  sand  was  a  mineral,  within  the  act  of 
1876.  As  we  have  said  in  the  other  branch  of  this  case,  sand, 
according  to  the  circumstances,  may  or  may  not  be  a  min- 
eral, in  the  commercial  sense  intended  by  the  statute.  The 
report  of  Com.  v.  Hippie  is  very  brief,  and  there  is  nothing 
to  indicate  that  in  the  facts  in  that  case  the  sand  was  not 
shown  to  have  been  dug  and  carried  away  for  its  own  speci- 
fic use  or  value,  and  so  brought  within  our  construction  of 
the  statute.  In  the  other  case — Ruttledge  v.  Kress,  17  Pa. 
Super.  Ct.  490— the  superior  court  held  that  building  stone 
was  mineral,  within  the  statute,  and  taking  it  even  from  an 
open  quarry  entitled  the  owner  to  recover  treble  damages. 
This  was  in  exact  harmony  with  our  present  decision. 

Judgment  afiBrmed. 


PETERSON  V.  ATLANTIC  &  B.  R.  CO. 

(Supreme  Court  of  Georgia,  Aug.  12,  1904.) 

[48  S.  E.  Rep.  372.] 

Railroads — Right  of  Way—Construction  of  Deed.* — A  right  of  way 
deed  executed  by  P.  to  a  railroad  company  recited  that  in  considera- 
tion of  $1  the  grantor  conveyed  to  the  grantee,  its  successors  and 
assigns,  "a  right  of  way  through  any  and  all  lands  owned  by  me  in 
CoflFee  county,  to  wit,  one  hundred  feet  from  the  center  of  track  on 
each  side,  making  two  hundred  feet,  which  is  to  be  the  property  of 
the  said  Waycross  Air  Line  Railroad  Company,  its  successors  and 
assigns  forever.  The  lands  over  which  said  right  of  way  runs  being 
described  as  follows:  Lot  of  land  176  in  the  6th  district  of  originally 

♦For  authorities  in  this  series  on  the  subject  of  the  forfeiture  of 
railroad  right  of  way  for  failure  to  comply  with  terms  of  grant,  see 
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Applinpr,  now  Coffee."  Immediately  following  the  above  was  a  recital 
that,  "in  consideration  of  the  above  sum  paid  I  agree  to  allow  said 
Waycross  Air  Line  Company  the  exclusive  privilege  to  build  and 
operate  a  railroad  over  any  and  all  lands  owned  by  me  in  said  county; 
provided  said  railroad  is  built  to  said  land  by  the  isth  day  of  ApriU 
A.  D.  1895."  Held,  that  the  right  of  the  railroad  company  to  locate 
and  construct  its  road  upon  the  property  described  in  the  deed  was 
dependent  upon  its  having  built  a  railroad  to  the  land  by  the  time 
named  in  the  deed,  and  upon  its  failure  to  do  so  its  right  to  locate  a 
right  of  way  over  the  land  was  lost. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Doaglas;  D.  L.  Henderson^ 
Judge. 

Action  by  B.  Peterson  ag^ainst  the  Atlantic  &  Birmingbam 
Railroad  Company.  Judgment  for  defendant.  Plaintiff 
brings  error.     Reversed. 

Dart  &  Roan,  for  plaintiff  in  error. 

Qtiincey  &  McDonald  and  J.  L.  Sweat,  for  defendant  in 
error. 

COBB,  J.  The  case  turns  upon  the  construction  of  the 
paper  the  material  parts  of  which  are  set  forth  in  the  head- 
note.  The  well-settled  rule  in  this  state  is  that,  disregarding 
all  technical  rules  of  construction,  effect  shall  be  given  to 
the  intention  of  the  maker  of  an    instrument,  as  far  as  the 

Southern  California  Ry.  Co.  v.  Slauson  (Cal.)»  6  R.  R.  R.  231,  29  Am. 
&  Eng.  R.  Cas.,  N.  S.,  231  (recovery  of  possession  of  right  of  way 
where  failure  to  carry  out  agreement  to  build  depot);  Griswold  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  Ry  Co.  (N.  Dak.),  10  R.  R.  R.  153,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  153  (reverter  upon  failure  to  comply  with 
terms  of  grant  requiring  maintenance  of  depot  at  certain  point); 
Maginnis  v.  Knickerbocker  Ice  Co.  (Wis.),  1  R.  R.  R.  247,  24  Am.  & 
Eng.  R.  Cas.,  N.  S.,  247  (reversion  to  vendor  upon  breach  of  condition: 
and  right  of  railroad  to  remain  in  possession  of  forfeited  land  it  could 
have  acquired  by  right  of  eminent  domain);  Moseley  v.  Chicago,  B. 
&  Q.  R.  Co.  (Neb.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  426;  Bredin  v. 
Pittsburgh  &  W.  R.  Co.  (Pa.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  718; 
Mills  V.  Seattle  &  M.  R.  Co.  (Wash.),  1  Am.  &  Eng.  R.  Cas.,  N.  S., 
718;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Hammond  (Ala.),  1  Am.  &  Eng. 
R.  Cas.,  N.  S.,  718;  Hendrix  v.  Southern  Ry.  Co.  (Ala.),  23  Am.  & 
Eng.  R.  Cas.,  N.  S.,  272;  Scarritt  v.  Kansas  City  O.  &  S.  Ry.  Co.  (Mo.), 
15  Am.  &  Eng.  R.  Cas.,  N.  S.,  809  (estoppel  of  land  owner  in  action 
in  ejectment);  Pollock  v.  Maysville  &  B.  S.  R.  Co.  (Ky.),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  821  (forfeiture  for  non-user);  Lake  Superior  Ship 
Canal  Ry.  &  Iron  Co.  v.  Cunningham  (U.  S.),  1  Am.  &  Eng.  R.  Cas., 
N.  S.,  564;  St.  Paul,  M.  &  M.  R.  Co.  v.  St.  Paul  &  N.  P.  R.  Co. 
(C.  C.  A.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  621  (forfeiture  of  public  land 
grant);  United  States  v.  Northern  Pac.  R.  Co.  (U.  S.),  19  Am.  &  Eng. 
R.  Cas.,  N.  S.,  207  (reverter  of  public  land  not  caused  by  mere  failure 
to  build  road  within  period  prescribed  by  Congress);  Behlow  v. 
Southern  Pac.  R.  Co.  (Cal.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  392  (re- 
version of  land  not  caused  by  mere  breach  of  grantee's  covenant  to 
locate  station;  and  right  to  invoke  statute  providing  for  forfeiture  of 
land  for  failure  to  operate  railroads;  and  use  of  land  for  railroad 
purposes  preventing  reversion);  Yazoo  &  M.  V.  R.  Co.  v.  Baldwin 
(Miss.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  479  (defenses  to  breach  of 
contract  to  establish  depot);  McLemore  v.  Memphis  &  C.  R.  Co. 
(Tenn.),  4  R.  R.  R.  801,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  801  (effect  of 
abandonment). 
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same  is  lawful,  and  can  be  gathered  from  the  contents  of  the 
paper;  and  the  intention  of  the  parties  shall  be  enforced 
irrespective  of  all  technical  or  arbitrary  rules  of  construction. 
Civ.  Code  189S.  §  3673;  Mitchell  v.  Turner,  117  Ga.  958,  44 
S.  K.  17,  and  cit.  Keeping  this  rule  in  mind,  as  well  as  the 
one  which  requires  that  the  whole  of  a  contract  shall  be 
looked  to  in  arriving  at  the  construction  of  any  part,  and  the 
one  which  provides  that  time  is  not  generally  of  the  essence 
of  a  contract,  bat  may  become  so  by  express  stipulation  or 
reasonable  construction,  let  us  look  to  the  paper  and  ascer- 
tain, if  possible,  what  was  the  intention  of  the  parties  to  the 
same.  In  all  reason  there  seems  to  be  but  one  answer  to  this 
question,  and  that  is  that  it  was  the  intention  of  the  maker  to 
give  to  the  railroad  company,  and  of  that  company  to  receive 
arightof  way  through  the  lot  named,  upon  the  condition  that 
a  railroad  should  be  built  to  that  lot  by  the  time  specified  in 
the  contract,  and  that,  if  the  railroad  was  not  built  by  that 
time,  the  railroad  company  was  not  to  be  entitled  to  a  right 
of  way  over  the  lot  named  in  the  contract.  Under  this  view 
of  the  matter,  the  court  erred  in  directing  a  verdict  for  the 
defendant.  There  was  no  error  in  refusing  to  allow  the 
amendment  to  the  petition.  If  intended  as  a  construction 
of  the  deed,  it  was  unnecessary;  and,  if  intended  to  add 
terms  to  the  deed,  it  was  not  allowable. 
Judgment  reversed.     All  the  Justices  concurring. 


MOBILE,  J.  &  K.  C.  R.  CO.  v,  MIDDLETON. 
(Supreme  Court  of  Alabama,  April  6,  1904.) 

[36  So.  Rep.  782.] 

Narrow  Streets — Occupation  by  Railroad  Tracks. — ^A  railroad  com- 
pany has  no  right,  under  an  ordinance  authorizing  it  to  do  so,  to  lay 
its  track  in  a  street  so  narrow  that,  if  occupied  by  a  railroad  track» 
there  would,  not  be  room  for  vehicles  to  pass. 

Injunction — Limitation  as  to  Operation. — ^Where  an  injunction  re- 
straining a  railroad  company  from  laying  its  track  in  a  street  under 
the  conditions  existing  at  the  time  of  the  decree  was  properly  gvanted» 
it  was  not  necessary  that  the  operation  of  the  injunction  be  limited  to 
conditions  existing  at  the  time  it  was  issued. 

Appeal  from  Chancery  Court,  Mobile  County;  Thos.  H. 
Smith,  Chancellor. 

Suit  for  an  injunction  by  Robert  Middleton  against  the 
Mobile,  Jackson  &  Kansas  City  Railroad  Company.  From  a 
decree  for  complainant,  respondent  appeals.    Affirmed. 

The  bill  in  this  case  was  filed  by  the  appellee,  Robert 
Middleton,  against  the  Mobile,  Jackson  &  Kansas  City 
Railroad  Company  and  the  Gulf  City  Construction  Company. 
The  facts  averred  in  the  bill,  and  which,  upon  the  hearing* 
were  shown  to  exist,  were  substantially  as  follows:  The 
complainant  was  lessee  for  a  term  of  years  of  a  large  piece 
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of  property  in  the  city  of  Mobile  abuttioK  on  Water  street^ 
and  upon  this  property  was  condnctiog  an  extensive  business^ 
which  required  him  and  other  people  to  pass  with  vehicles 
to  and  from  his  said  leased  premises  over  and  along  Water 
street.     That  the  western  portion  of  Water  street  was  occu- 
pied by  a  railroad  track  belonging  to  the  Louisville  &  Nash- 
ville Railroad  Company,  and  is  divided  from  the  remaining- 
portion  of  said  street  by  a  fence.     The  remaining  portion  of 
Water  street,  which  is  east  of  said  fence,  is  the  only  portion 
of  said  street  which  is  open  to  travel  by  the  general  public^ 
and  is  so  narrow  that,  if  occupied  by  a  railroad  track,  there 
would  not  be  a  sufficient  distance  from  the  track  to  the  side- 
walk for  vehicles  to  pass.     The  city  of  Mobile,  by  its  general 
council,  passed  an  ordinance  authorizing  the  respondent  to 
lay  its  track  on  Water  street.     The  Gulf  City  Construction 
Company  was  under  contract  with  the  Mobile,  Jackson  & 
Kansas  City  Railroad  Company  to  lay  and  construct  its  track 
along  said  Water  street.     If  said  railroad    company    con- 
structed and  maintained  its  track  along  said  Water  street,  it 
would  be  very  dangerous  for  a  vehicles  to  attempt  to  pass 
along  said  street,  and  the  principal  and  only  means  available 
of  access  to  all  of  the  complainant's  said    premises  would  be 
practically  destroyed.     It  was  averred  in  the  bill  that  the 
general  council  of  the  city  of  Mobile  did  not  have  authority 
to  pass  the  ordinance  granting  the  Mobile,  Jackson  &  Kansas 
City  Railroad  Company  the  right  to  lay  and  construct  its 
track  in  and  along  said  Water  street.     The  prayer  of  the  bill 
was  that  the  respondent  be  enjoined  and  restrained  from  lay- 
ing and  constructing  its  track  along  said  Water  street.     On 
the  final  submission  of  the  cause  on  the  pleadings  and   proof 
the  chancellor  decreed  that  the  complainant  was  entitled   to 
the  relief  prayed  for,   and  enjoined    the  defendants,  their 
officers,  agents,  and  servants,   ''from  laying  or  constructing 
the  railroad  track  of  the  Mobile,  Jackson  &  Kansas  City  Rail- 
road Company  on   that  portion  of  Water  street  which  lies 
east  of  the  fence    *    ♦    ♦  during  the  term  of  complainant's 
lease."     From  this  decree  the  Mobile,   Jackson  &    Kansas 
City  Railroad  Company  prosecutes  the  present  appeal,  and 
assigns  the  rendition  thereof  as  error. 

Mcintosh  &  Rich,  for  appellant. 

Gregory  L.  Smith  and  Joel  W.  Goldsley,  for  appellee. 

McCLELLAN,  C.  J.  Under  the  facts  and  conditions 
existing  at  the  time  of  the  decision  of  this  case  in  the  court 
below,  as  presented  by  the  pleadings  and  evidence,  the  re- 
spondent not  only  had  no  right  to  build  its  railroad  in  that 
part  of  Water  street  upon  which  complainant's  leasehold 
abutted,  but,  so  long  as  that  state  of  things  continued,  it 
would  not  have  such  right  in  the  future;  nor  was  it  even 
suggested  that  other  and  different  conditions  might  arise  in 
the  future  during  the  term  of  complainant's  lease  upon  which 
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respondent  would  have  such  right.     Though  thus  without 
right  to  construct  its  road  at  that  place  during  the  lease,  or 
afterwards,  as  far  as  appears,  for  that  matter,   the  respond- 
ent was  about  to  proceed  to  lay  its  road  there.     That  the 
chancellor  correctly  adjudged  the  want  of  right  in  respond- 
ent is  not  questioned  on  this  appeal.    Having  so  adjudged, 
it  remained  for  him  to  decree  an  injunction  against  the  re- 
spondent in  that  behalf  to  obtain  pending  complainant's 
leasehold  estate  in  the  abutting  land,  and  that  was  the  only 
proper  decree  for  him  to  render.     He  was  not  bound  to  fore- 
cast the  future,  and  anticipate  new  conditions  upon  which 
respondent  might    acquire  a  right  to  construct    its    road 
there,  and  provide  in  the  decree  that  the  injunction  shall  not 
apply  in  the  event  such  things  should  happen,  any  more  that 
in  a  decree  enjoining  one  from  entering  upon  certain  lands 
there  should  be  a  qualification  to  the    effect  that  the  writ 
should  not  hold  in  the  event  the  party  enjoined  should  pur- 
chase the  land.     In  neither  case — that  at    bar  nor  the  one 
suggested — would  the  injunction  continue  to  operate  after 
the  person  enjoineJ   had   acquired  the  right  to  do  the  act 
enjoined  subsequently  to  the  decree  and  independently  of  the 
matters  and  things  involved  in  the  case  decreed  upon.     We 
do  not  think,  therefore,  that  \he  decree  should  be  modified 
so  as  to  limit  the  operation  of  the  injunction  purely  to  con- 
ditions existing  at  the  hearing,  which   is  sought  by   this  ap- 
peal, or  that  there  is  any  necessity,   even  from   appellant's 
point  of  view,  for  such  modification. 
Affirmed.  

ITZKOWITZ.r.  BOSTON  ELEVATED  RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  June  22,  1904.) 

[71  N.  E.  Rep.  298.] 

Street  Railroads — Injuries  to  Pedestrians — Contributory  Negli- 
gence— Evidence.* — In  an  action  against  a  street  railroad  for  injury 
to  a  pedestrian  with  whom  a  car  collided,  evidence  held  to  show  that 
plaintiff  was  not  in  the  exercise  of  due  care. 

Exceptions  from  Saperior  Court,  Middlesex  County;  Robt. 
R.  Bishop,  Judge. 

Tort  for  personal  injuries  by  one  Itzkowitz  against  the 
Boston  Elevated  Railway  Company.  In  the  superior  court 
a  verdict  was  directed  for  defendant,  and  plaintiff  excepted. 
Exceptions  overruled. 

*As  to  the  duty  to  stop,  look,  and  listen  before  crossing  street  rail- 
w^ay  tracks,  see  foot-note  appended  to  Chauvin  v.  Detroit  United  Ry. 
(Mich.),  11  R.  R.  R.  795,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  795;  foot-note 
appended  to  Kansas  City-Leavenworth  R.  Co.  v,  Gallagher  (Kan.). 
11  R.  R.  R.  750,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  750;  foot-note  appended 
to  Reno  v.  St.  Louis  &  Suburban  Ry.  Co.  (Mo.),  11  R.  R.  R.  346,  34 
Am.  Sc  Eng.  R.  Cas.,  N.  S.,  346;  foot-note  appended  to  Riska  v.  Union 
Depot  R.  Co.  (Mo.),  11  R.  R.  R.  294,  34  Am.  &  Eng.  R.  Cas.,  N.  S.. 
294. 
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Cbaa.  C.  Nichols, ^for  plaintiff. 
Geo.  L.  Mayberry,  for  deiendaot. 

KNOWLTON,  C.  J.  There  was  very  little,  if  any,  evi- 
dence that  the  car  was  ranning  otherwise  than  io  the  asual 
way,  or  that  there  was  any  negligence  on  the  part  of  the 
defendant.  Bat  we  will  assume,  in  favor  of  the  plaintiff,  that 
the  property  might  have  gone  to  the  jury  on  this  part  of  bis 
case.  The  important  question  is  whether  there  was  evidence 
that  the  plaintiff  was  in  the  exercise  of  due  care.  Upon 
the  undisputed  testimony,  he  came  out  of  a  shop  in  the  mid- 
dle of  the  day,  and  stepped  directly  in  front  of  the  car  as  he 
was  starting  to  pass  through  the  street  towards  the  north, 
while  the  car  was  coming  to  meet  him,  moving  towards  the 
south.  If  he  was  in  the  exercise  of  care,  h^  could  not  fail  to 
see  that  he  was  close  by  the  track  of  a  street  railway,  and 
that  a  car  might  be  expected  to  pass  over  it  towards  the 
south  at  any  moment.  The  obstruction  built  over  the  side- 
walk made  it  impossible  for  him  to  see  up  the  track  until  he 
reached  the  corner;  but  as  soon  as  he  was  there,  and  before 
he  reached  the  point  of  danger,  the  track  for  a  long  distance 
was  directly  before  him,  open  to  his  view.  In  his  testimony 
and  that  of  his  witnesses  there' is  nothing  by  way  of  justifica- 
tion or  explanation  of  his  act  in  stepping  within  the  line  of 
passage  of  the  moving  car,  when  he  could  not  fail  to  see  it 
without  shutting  his  eyes,  and  when  it  would  seem  as  if  he 
should  have  heard  it.  The  only  reasonable  explanation  of 
the  accident  is  that  the  plaintiff  hurriedly  and  thoughtlessly 
and  carelessly  stepped  in  front  of  the  car,  without  giving  any 
attention  to  his  safety,  in  a  crowded  street.  In  some  of  its 
aspects  the  case  is  like  Hall  v.  West  End  Street  Railway 
Company,  i68  Mass.  461,  47  N.  E.  124.  See,  also,  Kelley  v. 
Wakefield  &  Stoneham  Str/'.et  Railway  Company,  17s  Mass. 
331,  56  N.  E.  28s;  Hurley  v.  West  End  Street  Railway  Com- 
pany, 108  Mass.  370,  62  N.  E.  263;  Craemer  v.  West  End 
Street  Railway  Company,  156  Mass.  320,  31  N.  E.  391,  16 
L.  R.  A.  490,  32  Am.  St.  Rep.  456;  Mathes  v.  Lowell, 
Lawrence  &  Haverhill  Street  Railway  Company.  177 
Mass.  416,  59  N.  E.  77.  We  are  of  opinion  that  there  was 
no  evidence  that  the  plaintiff  was  in  the  exercise  of  due  care. 

Exceptions  overruled. 


CHICAGO  &  N.  W.  RY.  CO.  v.  ANDREWS. 
(Circuit  Court  of  Appeals,  Eighth  Circuit,  April  6,  1904.) 

[130  Fed.  Rep.  65.] 

Railroads— Accident     at     Crossing— Contributory     Ncgfigcncc.*— 

Plaintiff  stepped  upon  a  railroad  crossing  at  a  small  station  directly 

♦As  to  the  care  required  of  a  traveler  at  a  crossing  where  the  view 
is  obstructed,  see  foot-note  appended  to  Baltimore  &  O.  R.  Co.  v, 
McClellan  (Ohio),  11  R.  R.  R.  800,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  800. 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S        585 

Chicago,  etc.,  Ry.  Co.  v.  Andrews 

in  front  of  a  train  which  was  moving  eastward  at  a  speed  of  50  miles 
an  hour,  and  was  struck  and  injured.  It  was  in  the  day  time,  and  he 
testified  that  he  stopped  momentarily  6  feet  north  oi  the  track,  and 
listened  and  looked  in  the  direction  from  which  the  train  was  ap- 
proaching, but  could  not  see  because  of  smoke  and  steam  blown 
across  the  track  by  a  strong  northwest  wind  from  a  pumphouse  200 
feet  west  of  the  crossing,  the  smokestack  of  which  was  25  feet  high 
and  18  feet  north  of  the  nearest  rail.  He  also  testified  that  he  did 
not  hear  the  train  nor  any  whistle.  The  engineer  testified  that  he 
saw  plaintiff  apparently  about  to  cross  the  track,  and  gave  two  alarm 
whistles.  Eighteen  out  of  19  witnesses  for  both  parties  also  testified 
that  they  heard  such  whistles.  A  number  of  other  witnesses  testified 
that  they  looked  along  the  tracks  westward,  and  readily  and  plainly 
saw  the  approaching  train,  and  there  was  no  testimony  except  plain- 
tiffs that  the  view  was  obstructed.  Held  that,  in  view  of  the  physical 
facts,  as  well  as  such  testimony,  the  testimony  of  plaintiff  that  he 
stopped  and  looked  and  listened  without  seeing  or  hearing  the  train 
was  contrary  to  all  reasonable  probability,  and  not  worthy  of  cre- 
dence; that,  if  the  view  was  obstructed  nearly  to  the  crossing,  as  he 
testified,  such  fact  required  him,  in  the  exercise  of  ordinary  care,  to 
take  greater  precautions  before  going  on  the  track,  and  in  either 
event  he  was  guilty  of  such  culpable  negligence  as  precluded  him, 
as  matter  of  law,  from  recovering  for  the  injury,  conceding  the  neg- 
ligence of  the  railroad  company. 

Evidence — Negative  Testimony.! — ^The  rule  that  affirmative  testi- 
mony is  to  be  preferred  to  negative  is  not  an  absolute  one,  which 
requires  the  entire  rejection  of  negative  testimony,  but  is  applied  as 
a  proper  means  of  determining  the  relative  value  or  weight  of  testi- 
mony. Where  the  attention  of  those  testifying  to  a  negative  was  not 
attracted  to  the  occurrence  which  they  say  they  did  not  see  or  hear, 
and  where  their  situation  was  not  such  that  they  probably  would  have 
observed  it,  their  testimony  is  not  inconsistent  with  that  of  witnesses 
who  were  in  a  situation  favorable  for  observation,  and  who  testify 
affirmatively  and  positively  to  the  occurrence. 

Thayer,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Iowa. 

Frank  F.  Dawley  (N.  M.  Hubbard,  Jr.,  and  Charles  E. 
Wheeler,  on  the  brief),  for  plaintifi  in  error. 

George  H.  Carr  and  B.  O.  Clark  (James  P.  Hewitt,  A.  C. 
Parker,  and  Craig:  T.  Wright,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN.  THAYER,  and  VAN  DEVANTER. 
Circuit  Judges. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  action  by 
Andrews  against  the  railway  company  to  recover  damages 
for  personal  injuries  sustained  by  him  in  a  street  crossing 
accident  wherein  he  was  struck  by  one  of  the  company's 
passenger  trains.     The  petition  charged  the  company  with 

tAs  to  the  comparative  weight  of  negative  and  affirmative  testimony 
as  to  whether  or  not  crossing  signals  were  given,  see  foot-note  ap- 
pended to  Frank  v.  Pennsylvania  R.  Co.  (N.  J.),  9  R.  R.  R.  375,  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  375  (where  all  the  preceding  authorities 
in  this  series  are  collected);  foot-note  appended  to  Stanley  v.  Cedar 
Rapids,  etc.,  Ry.  Co.  (Iowa),  9  R.  R.  R.  398,  32  Am.  &  Eng.  R.  Cas.. 
N.  S.,  398;  Kuntz  v.  New  York,  etc.,  R.  Co.  (Pa.),  9  R.  R.  R.  377,  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  377. 
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negligence  in  propelling  its  train  over  the  crossing  at  a  bigb 
rate  of  speed  without  ringing  the  bell  or  giving  other  timely 
warning.     The  Answer  denied  the  statements  of  the  petition^ 
and  alleged  that  the  injury  was  due  to  plaintifi's  negligence  in 
not  exercising  proper  care  and  caution  for  his  own  protec- 
tion.    Plaintiff  recovered  in  the  Circuit  Court.     The  control- 
ling question  is  whether  the  jury  should   have  been  directed 
to  return  a  verdict  for  defendant  because    of  contributory 
negligence  on  the    part  of  plaintiff.     Defendant's  double- 
track  railroad  crosses  Main  street  in  Scranton,  a  small  town 
in  Iowa»  at  right  angles,   the  railroad    extending    east  and 
west  and  the  street  north  and  south.     The  north  track  is  used 
by  east-bound  trains  and  the  south  track   by  those  west- 
bound.    The  space  occupied  by  the  tracks  in  the  vicinity  of 
the  crossing  is  about  50  feet  in  width.     The  crossing  is  at 
grade,  and  the  tracks  extend  westward  in  a  straight  line  over 
level  ground  for  a   mile  and  a  half  or  more.     West  of  the 
street  and  north  of  the  tracks,  but  not  less  than  eight  feet 
from  the  north    rail,   are  a    water  tank,  pumphouse,  and 
toolhouse — all  small  structures.     The  distances  from  the  cen- 
ter of  the  street  to  these  structures  are  about:  water  tank,. 
90  feet;  pumphouse,  200  feet;  and  toolhouse,  37s  feet.     The 
pumphouse  is  used  to  shelter  a  stationary  engine  employed 
in  pumping  water  into  the  water  tank.     The  smokestack  to 
this  engine  is  approximately  12  inches  in  diameter  and  25  feet 
in  height,  and  is  18  feet  from  the  north  rail.     North  of  the 
tracks  and  west  of  the  street  about  800  feet  are  stockyards. 
The  accident  occurred  about  11  o'clock  in  the  forenoon,  Jan- 
uary 24,  1901.     A  west-bound  freight  train  upon  the  south 
track  was  moving  slowly  toward  the  crossing.     An  east-bound 
passenger  train,  called  the  "Chicago  Special,"  struck  plaintiff 
as  he  stepped  upon  the  north  track  on  his  way  over  the  cross- 
ing to  a  grain  elevator  south  of  the  tracks.     This  passenger 
train  usually  traveled  at  a  high  rate  of  speed,   and  did  not 
stop  at  Scranton.     On  this  occasion  it  was  composed  of  one  of 
the  largest  passenger  engines,  weighing  90  tons,  and  eight  cars» 
was  traveling  about  50  miles  an  hour,  and  was  an  hour  late. 
Plaintiff  was  a  stone  mason,  40  years  of  age,  in  good  health, 
and  had  good  hearing  and  eyesight.     He  had  worked  much  in 
the   neighborhood   of    the  railroad,    frequently  crossed  the 
tracks  at  the  crossing,  knew  of  the  double  track,  the  surround- 
ings at  the  crossing,  and  the  speed  of  the  Chicago  SpeciaK 
He  also  knew  that  a  train  might   pass  at  any  time,  and   that 
some  of  the  trains,  including  this  one,  did  not  stop  at  Scran- 
ton.    It  will  be  assumed  that  the  evidence  showed  negligence 
on  the  part  of  defendant   in  that  the  bell  on  the  passenger 
engine  was  not  rung  as  required  by  the  statute  (section  2072, 
Code  Iowa  1897),  ^^^  that  the  flagman  at  the  crossing,    in- 
stead of  being  where  plaintiff  was  accustomed  to  see  him,  was 
at  a  place  where  he  could  not  be  seen  by  plaintiff,  and  failed 
to  give  warning  ot  the  approach  of  the  passenger  train.     la 
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approaching  the  crossing  from  the  north,  the  view  of  the 
railroad  to  the  west  was  somewhat  obstructed  by  the  struc- 
tures and  the  stockyard  before  named,  and,  while  there  was 
a  conflict  in  the  evidence  upon  the  point,  it  will  be  assumed 
that  plaintiff  was  not  negligent  in  failing  to  see  the  approach- 
ing passenger  train  before  he  reached  the  immediate  vicin- 
ity of  the  tracks.  The  claim  that  plaintiff's  negligence 
proximately  contributed  to  the  injury  rests  largely  upon 
the  evidence  bearing  upon  the  extent  to  which  the  view  to  the 
west  along  the  tracks  was  obstructed  by  smoke  and  steam 
from  the  pumphouse.  Plaintiff  testified  that  no  whistle  was 
sounded ;  that  he  approached  the  crossing  to  a  point  near 
the  center  of  the  street,  and  within  about  six  feet  north  of 
the  north  rail;  that  the  west-bound  freight  train  on  the 
south  main  track  was  then  nearing  the  crossing,  '^was  going 
very  slow,"  and  ''did  not  make  any  noise  to  amount  to  any- 
thing"; that  from  this  point  he  looked  carefully  along  the 
tracks  in  both  directions,  and  listened  attentively,  but  could 
not  see  or  hear  any  train  other  than  the  freight  train;  that  the 
view  along  the  tracks  to  the  west  was  entirely  obstructed  by 
heavy  smoke  and  steam  from  the  pumphouse,  which  was 
being  carried  upon  and  across  the  tracks  by  a  strong  wind 
from  the  northwest,  and  that  this  smoke  and  steam  extended 
''clear  to  the  crossing."  In  view  of  the  other  evidence,  it  is 
important  to  note  plaintiff's  specific  description  of  the  pre- 
caution taken  by  him  for  his  own  safety.     He  testified: 

"I  walked  down  to  the  track,  where  I  went  to  cut  across. 
*  *  *  I  came  to  a  halt,  and  stopped  and  listened,  and  I 
looked  west  and  see  this  [pumphouse]  smoke,  saw  this 
[freight  ]  train  coming  up  over  the  east  side  on  the  south 
track  slowly,  and  looked  for  this  other  [west-bound]  passen- 
ger, which  was  about  due,  east  of  it;  then  stopped  again, 
with  my  left  foot  over  the  rail  of  the  north  track;  then  heard 
the  chickering  of  the  rail  of  the  north  track;  then  I  looked 
up.  When  I  heard  the  chickering  I  looked  up,  and  tbrowed  up 
my  right  hand  and  jumped.  When  I  looked  up  I  saw  the  [east- 
bound  passenger]  train.  The  engine  seemed  to  swell  right 
up — to  come  right  up.  Then  I  made  a  desperate  leap  to  get 
out  of  the  way,  and  said  'Oh !'  as  I  jumped.  *  *  *  j  looked 
west  first,  then  I  looked  east,  and  saw  this  freight.  The  head 
of  the  freight  engine  was  *  *  *  near  about  the  street  line 
on  the  east  side  of  the  street.  *  *  *  A  team  had  just 
crossed  the  street  ahead  of  me,  across  the  track.  *  *  * 
The  smoke  that  came  from  this  pumphouse  did  not  obstruct 
the  view  of  the  crossing  at  all  as  I  looked  south.  *  *  * 
[Before  I  reached  the  crossing]  this  freight  train  from  the 
east  was  a  little  east  of  the  street.  I  had  seen  it.  I  see  it 
moving  up  that  way.  I  hurried  in  order  to  cross  ahead  of  it. 
I  hurried  down  to  the  track.  As  I  walked  down  towards  the 
track,  I  walked  pretty  fast  so  as  to  get  ahead  of  that  [freight] 
engine.     I  intended  to  cross  ahead  of  the  [freight]  engine,  if 
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the  coast  was  clear.  *  *  *  Q.  So  that  yon  looked  west, 
to  see  if  there  was  a  train  coming,  when  yon  first  reached 
the  track?  How  close  were  yon  then?  A.  Oh,  abont  six 
feet,  I  should  jadge.  The  freight  engine  had  not  yet  crossed. 
I  came  down  to  a  halt  then.  Just  stopped  and  looked  up  the 
track,  and  then  looked  east.  Where  I  stopped  still  was  near 
about  the  center  of  the  crossing.  I  was  not  between  the 
rails.  Was  outside  of  the  north  rail;  near  about  six  feet 
from  the  north  rail.  When  I  thought  there  was  no  danger,  I 
moved  to  get  across  the  track.  When  I  finally  started  to  go 
across  the  track,  I  did  not  stop  any  more,  but  it  was  the 
engine  of  the  passenger  train  that  stopped  me.  *  *  *  At 
the  time,  after  I  listened,  I  made  the  start  across  the  track, 
and  stepped  my  right  foot  and  then  the  left,  and  I  was  over 
the  north  rail  when  I  heard  the  jar  or  chinkling  of  the  rails, 
and  I  looked  up  and  saw  the  train  coming  right  at  me* 
*  *  *  I  placed  my  eyes  on  this  freight  train,  and  advanced 
across  the  track,  and  heard  the  chinkling  of  the  rails,  and 
looked  up  and  saw  this  train,  and  jumped  to  the  right  off  the 
track.  *  *  *  I  clicl  not  see  the  other  train  until  I  heard 
the  chinkling  of  the  rails  and  looked  up  as  I  was  moving 
across  the  street  and  jumped  to  the  right.  *  *  *  When  I 
looked  towards  the  west  for  the  train,  I  saw  a  man  in  the 
middle  of  the  track,  just  coming  in  that  smoke — just  coming 
that  way.  I  could  not  tell  who  that  was,  his  back  was  to 
me.  He  was  not  as  far  away  as  the  toolhouse.  He  was 
along  by  the  tank,  in  there.  * .  *  *  This  man  had  been 
in  the  middle  of  the  track  and  went  up  that  way.  He  was 
getting  right  just  into  the  edge  of  the  smoke,  I  do  not  know 
where  he  went  to  then.  He  had  disappeared  when  I  turned 
my  head  to  look.  That  cloud  of  smoke  did  not  hide  him. 
He  was  going  right  into  the  smoke  when  I  saw  him.  I 
could  not  see  into  the  smoke  a  little  ways.  I  saw  the  man 
right  in  the  edge,  the  smoke  whirling  around  him.  *  *  * 
I  turned,  and  looked  east  for  the  other  trains,  and  looked 
for  this  [freight]  train  across  the  track.  0-  Then  did  you 
look  back  again  to  the  west?  A.  No,  sir;  not  until  I  heard 
the  chickering  of  the  rails.  Q.  When  you  passed  the  water- 
tank,  you  only  looked  west  once,  did  you?  A.  Once.  When  I 
looked  at  the  train — saw  the  train.  Q.  After  passing  the 
water  tank,  you  only  looked  west  once  until  the  time  you 
were  struck — ^just  the  instant  before  you  were  struck?  A.  No, 
I  looked,  I  think,  twice,  because  I  turned  my  head  and  looked 
up  the  track,  and  then  stepped  on  this  plank  and  looked  up 
there  again,  and  saw  this  man  advance  up  the  track  in  the 
middle,  and  then  saw  this  [freight]  engine,  and  looked  east- 
ward, and  ventured  across  the  track.  *  *  *  Q.  And  just 
before  taking  these  two  steps  that  brought  you  to  the  track; 
that  is,  the  last  time  you  looked  to  the  west?  A.  No,  sir;  I 
looked  again  just  before  I  advanced  to  step  on  the  track; 
that  is  when  I    saw  the  man.     At  that  time  I  could   not  see 
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any  engine.  I  don't  know  whether  the  man  got  hit  by  the 
engine.  I  was  not  looking  that  way  then.  Q.  After  you  saw 
that  roan  disappear  in  the  cloud  of  smoke,  yon  only  took  just 
one  step  or  so  before  yon  got  hit,  did  you?  A.  The  second 
step.  Q.  The  second  step  after  you  looked  west  and  saw  the 
man,  you  got  hit?  A.  Stepped  with  the  right  foot  first,  and 
then  with  the  left  foot  over  the  north  rail.  I  got  the  left  foot 
clear  over  the  rail.  I  saw  the  engine,  and  made  a  desperate 
efiort  to  get  out  of  the  way.  I  don't  know  how  close  the 
engine  was.  I  thought  it  was  right  after  me;  seemed  to 
swell  right  up  and  strike  me  with  terror.  Q.  You  did  not  see 
it  until  the  instant  it  struck  you?  A.  Just  as  I  gathered  my- 
self to  jump,  it  came  right  at  me,  and  I  just  said  'OhM  as  I 
jumped.  *  *  *  I  did  not  hear  anything  but  the  chickering 
of  the  rail,  was  all  the  signal  I  had  of  that  train;  that  was 
too  late  to  do  me  any  good.  *  *  *  Q.  Now,  when  you 
stopped  and  stood  there,  and  looked  west  to  see  if  you  could 
see  the  train,  you  say  the  cloud  of  smoke  prevented  yon  from 
seeing  down  the  track,  so  that  the  look  did  not  help  you 
any.  You  could  not  determine  whether  there  was  a  train 
or  not  when  you  looked,  could  you?  A.  No,  sir.  The  time 
I  stood  there  listening  about  two  steps  north  of  the  track  was 
pretty  short.  It  was  a  very  short  time.  Q.  You  did  not  wait 
there  long  enough  to  do  any  more  than  just  look  and  turn 
back  again  and  look?  A.  And  look  at  the  crossing  and  this 
other  [freight]  train  to  see  if  the  coast  was  clear.  *  *  *  j 
looked  west  first.  Q.  Then  you  saw  the  smoke,  and  then 
you  looked  east  and  walked  across?  A.  No,  I  looked  east 
and  to  the  other  [freight]  train.  And  I  started  to  go  across. 
[On  my  way  to  the  crossing]  I  noticed  some  men  out  west 
there.  Did  not  know  who  they  were.  Noticed  them  up 
there  about  the  toolbouse.  lust  noticed  a  hand  car  there. 
Noticed  men  up  there.  *  *  *  When  I  got  down  within 
a  couple  of  steps,  and  looked  west,  I  did  not  see  anything  of 
the  section  men.  All  I  saw  was  one  roan  advancing  up  in 
the  center  of  the  track.  He  was  up  a  little  above  the  tank. 
*  *  *  Q.  And  nothing  to  obstruct  your  view  down  that 
track  for  a  whole  roile,  except  this  srooke  you  speak  of?  A. 
The  srooke  and  the  roan  in  the  center  of  the  track.  *  *  * 
[On  roy  way  down  to  the  crossing]  I  roet  Mr  Holden, 
and  said  ^Good  rooming.'  I  walked  rather  fast  from 
there  down  to  the  six  feet  from  the  tracks.  Not  just  ex- 
pressly for  the  purpose  of  crossing  ahead  of  the  freight  train. 
I  was  in  a  hurry  for  my  business  that  I  had  to  perform.  I  did 
not'  think  I  was  a  little  late  in  getting  there.  I  thought  I 
had  plenty  of  time  to  do  it,  but  I  didn't  usually  go  lounging 
along;  *  *  *  am  a  quick  active  roan  in  that  way.  *  *  * 
Q.  But  so  far  as  the  [freight]  train  alone  was  concerned,  you 
would  have  had  tiroeto  go  through  ahead  of  the  freight  train? 
A.  I  would  not  have  had  plenty  of  time." 
Seven  witnesses  for  plaintiff  gave  testiroony  bearing  upon 
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some  of  the  matters  to  which  plaintiff  testified.  Shaffer,  who 
was  on  Main  street  at  a  considerable  distance  north  of  the 
crossing,  says  plaintiff  stopped  a  few  feet  north  of  the  north 
rail,  and  looked  both  east  and  west.  Taft,  Robertson,  Shaffer, 
and  Clews  say  that  smoke  in  considerable  quantity  was  nom- 
ing  from  the  pampboase,  bat  none  of  them  says  or  indicates 
that  it  obstructed,  or  was  sufficient  to  obstruct,  the  view 
along  the  railroad.  Williams,  who  came  over  the  crossing 
from  the  south  about  two  minutes  before  the  accident,  says 
he  looked  to  the  west  along  the  tracks  for  a  quarter  of  a  mile, 
and  ''I  had  no  trouble  making  up  my  mind  there  was  no 
train  anywhere  near  me  towards  the  west.  I  could  see  all 
right.  There  was  nothing  to  prevent  me  from  seeing." 
Clews,  who  was  in  the  toolhouse,  heard  the  ''rumbling  of  the 
train  and  the  clatter  of  the  rails*'  about  five  seconds  before 
the  train  passed  the  toolhouse,  and  "heard  two  short  whistles 
after  the  engine  and  part  of  the  train  had  passed  that  point." 
The  other  six  heard  two  sharp  blasts  of  the  whistle  given  at 
the  watertank.  Taft  also  heard  the  rumbling  of  the  train 
before  the  two  blasts  of  the  whistle.  None  of  the  seven  heard 
the  train  or  its  whistle  prior  to  the  time  stated.  This  is  the 
whole  of  the  evidence  produced  by  plaintiff  upon  the  subject 
under  consideration. 

Of  the  witnesses  for  the  defendant,  five,  who  were  in  the 
immediate  vicinity  of  the  crossing,  say  they  looked  along 
the  tracks  to  the  west,  past  the  water  tank  and  pumphouse, 
and  readily  and  plainly  saw  the  approaching  train ;  and  four 
who  were  at  or  west  of  the  pumphouse,  say  they  looked  along 
the  tracks  to  the  east,  and  readily  and  plainly  saw  the  cross- 
ing and  objects  about  it.  All  were  in  positions  where  they 
necessarily  looked  through  the  identical  space  in  which  plain- 
tiff locates  the  smoke,  and  all  refer  to  the  time  when  the 
train  was  approaching  and  was  within  a  mile  of  the  station. 
Oliver,  a  druggist,  testified  that  he  started  west  along  the 
north  track  on  his  way  home ;  that  when  near  the  water  tank 
he  sair  the  approaching  train  about  a  mile  away,  and  re- 
traced his  steps  to  the  sidewalk  on  the  west  side  of  the  street 
and  north  of  the  tracks,  where  he  remained  until  after  the 
train  passed;  that  he  followed  the  train  with  his  eyes,  and 
when  it  was  whistling  saw  the  steam  from  the  whistle;  that 
after  passing  the  stockyards  the  whistle  was  sounded  sharply 
and  loudly  more  than  once;  that  the  smoke  did  not  interfere 
with  the  view  of  the  tracks  to  the  west,  or  prevent  seeing 
the  train;  and  that  he  was  the  second  person  to  reach  plain- 
tiff after  the  accident.  McClure,  assistant  cashier  of  a  bank 
at  Scranton  at  the  time  of  the  trial,  but  station  agent  for 
defendant  company  at  the  time  of  the  accident,  says  he  looked 
to  the  west  out  of  the  bay  window  in  the  south  side  of  the 
depot,  which  was  immediately  north  of  the  tracks  and  east 
of  the  street,  and  distinctly  saw  the  train  about  a  half  mile 
from  the  station.     Sparks,  the  engineer  of  the    passenger 
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train,  testified  that  he  saw  objects  about  the  crossing  for 
three  quarters  of  a  mile  as  he  approached  the  station ;  that 
be  saw  the  plaintiff,  and,  as  the  latter  did  not  appear  to  no- 
tice the  approach  of  the  train,  a  succession  of  short  blasts  of 
the  whistle  was  iHven,  commencing  before  the  train  reached 
the  pnmphouse.  Thompson,  the  head  brakeman  of  the 
freight  train,  testified  that  he  was  on  the  depot  platform 
about  20O  feet  east  of  the  place  of  the  accident,  and  readily 
saw  the  passenger  train  approach  from  near  the  stockyards; 
that  he  heard  the  danger  signals  and  saw  plaintiff;  that  plain- 
tiff did  not  appear  to  notice  the  coming  train,  and  he  (the 
witness)  hallooed  with  all  his  might  to  attract  plaintiff's  at- 
tention, and  was  the  first  to  reach  plaintiff  after  the  accident. 
Griffe,  a  farmer,  who  was  in  a  poultry  store  which  faces  west 
on  Main  street,  says  he  heard  a  shrill  whistle,  and  on  stepping 
out  of  the  door  heard  two  other  blasts  of  the  whistle  and  the 
Tumbling  of  a  train,  and  then  saw  the  passenger  train  pass  the 
water  tank.  Six  of  defendant's  witnesses,  including  the  en- 
gineer and  fireman  of  the  passenger  train,  say  a  station  whis- 
tle and  a  crossing  whistle  were  distinctly  sounded  before  the 
stockyards  were  passed.  Ten  of  them  say  there  was  whist- 
ling before  the  water  tank  was  reached,  and  eleven  say  there 
was  whistling  at  the  water  tank.  All  but  one  of  the  eleven 
saw  the  train  before  it  reached  the  crossing,  and  those  famil- 
iar with  the  operation  of  trains  describe  the  later  blasts  of 
the  whistle  as  ''danger  signals." 

Counsel  for  defendant  call  attention  to  the  rule  which 
prefers  the  testimony  of  a  witness  who  testifies  to  an  affirma- 
tive to  that  of  a  witness  who  testifies  to  a  negative  (Stitt  v. 
Huidekoper,  17  Wall.  384,  394,  21  L.  Ed.  644;  Rhodes  v. 
United  States,  25  C.  C.  A.  186,  79  Fed.  740;  Allen  v.  Bond 
[Ind.]  14  N.  E.  492,  496),  and  urge  that  it  be  applied  to  the 
testimony  respecting  the  sounding  of  the  whistle.  The  rule 
is  not  absolute.  Northern  Pacific  Railroad  Co.  v.  Freeman, 
174  U.  S.  379,  381,  19  Sup.  Ct.  763,  43  L.  Ed.  1014.  It  rests 
upon  common  experience,  and  is  applied  as  a  proper  means 
of  determining  the  relative  value  or  weight  of  conflicting 
testimony,  and  not  as  a  basis  for  the  entire  rejection  of  nega- 
tive testimony.  But  where  the  attention  of  those  testifying 
to  a  negative  was  not  attracted  to  the  occurrence  which  they 
say  they  did  not  see  or  hear,  and  where  their  situation  was 
not  such  that  they  probably  would  have  observed  it,  their 
testimony  is  not  inconsistent  with  that  of  credible  witnesses 
who  were  in  a  situation  favorable  for  observation,  and  who 
testify  affirmatively  and  positively  to  the  occurrence.  There 
is  then  no  conflict.  Horn  v.  B.  &  O.  Ry.  Co.,  4  C.  C.  A. 
346,  351,  54  Fed.  301;  Hubbard  v.  Boston  &  A.  R.  Co.,  159 
Mass.  320,  34  N.  E.  459;  Culhane  v.  N.  Y.  Cent.,  etc.,  Co., 
60  N.  Y.  133,  137.  We  do  not  deem  it  necessary  to  consider 
the  opportunity  for  observation  possessed  by  each  of  plain- 
tiff's witnesses,  or  the  effect  to  be  given  to  their  testimony 
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that  they  did  not  hear  the  earlier  whistling  described   by  de* 
feodant's  witnesses.     It  is  sufficient  to   say  that  of    the   19 
witnesses  who  testified  about  the  blowing  of  the  whistle,  all 
but  plaintifl  irrespective  of  the  party  by  whom  they  were 
called,  declared  that  at  least  two  danger  signals  were  sonoded 
at  the  water  tank  by  the  whistle  of    the  passenger    eneine. 
Considering  the  speed  of  the  train,  that  there  were  two  of  the 
signals,  necessarily  sounded  in  succession,  and  that  the  occa- 
sion for  giving  them  must  have  been  conveyed  to  the  mind  of 
the  engineer  before  either  of  them  was  given,  this  evidence 
is  nothing  short  of  a  perfect  demonstration  that  the  engineer, 
before  passing  the  space    which    plaintiff  says  was    filled 
with  smoke,  looked  directly  through  it,  and   saw  plaintiff 
about  to  cross  the  tracks.     It  is  equally  a  demonstration  that 
plaintiff  could  have  looked  through  the  same  space  and  have 
seen  the  approaching  train.    There  is  also  the  testimony   of 
nine  witnesses,   as  before  stated,  who  say  that,  at  the   very 
time  when  plaintiff  claims  to  have  looked,  they  looked  along 
the  tracks  through  the  same  space,  and  readily  and  plainly 
saw  the  objects  beyond  it.     And  Williams,  plaintiff's  witness, 
declares  he  saw  through  this  space  two  minutes  before,  and 
found  it  free  from  obstruction.     Of  all  the  witnesses  plaintiff 
alone  says  he  looked  al()ng  the  tracks  and  found  the  view  ob- 
structed by  smoke;  that  be  listened,  and  could  not  hear  the 
train.     He  is  mistaken.     Common  knowledge  tells  us  that 
in  the  presence  of  a  strong  wind  blowing  across  the  track 
the  train  could  not  have  been  entirely  or  largely  obscured  by 
smoke  issuing  from  a  small  smokestack  25  feet  in  the  air  and 
only  18  feet  from  the  track.    The  action  of  the  wind  would 
necessarily  dissipate  the  smoke,  and  prevent  it  from  fallini: 
to  the  ground  in  large  volume  so  near  the  stack  from  which  it 
was  being  discharged.     If  plaintiff  had  looked  with  any  care, 
he  would  have  seen  the  train.     It  was  there.     His  presence 
upon  th^  track  and  the  collision  were  practically  simulta- 
neous.    His    mistake  is    disclosed  by  his    own    testimony, 
wherein  he  admits  his  controlling  anxiety  to  cross  in  advance 
of  the  freight  train,  and  says:    ''I  placed  my  eyes  on  this 
freight  train,  and  advanced  [two  steps]  across  the  track,  and 
heard  the  chinkling  of  the  rails,  and  looked  up  and  saw  this 
[passenger]  train."     He   actually    stepped    immediately  in 
front  of  the  moving  train.     If  plaintifl  had   listened  atten- 
tively, he  would  also  have  heard  the  approaching  train  before 
he  took  the  two  unfortunate  steps.     Common  knowledge  tells 
us  that  a  train  of  cars  drawn  over  a  railroad    track  by  a  90 
ton  engine  at  a  rate  of  SO  miles  an  hour  makes  a  great  noise, 
and  that  even  a  strong  wind,  not  of  extraordinary  or  unusual 
velocity  or  force,  does  not  render  it  possible  for  such  a  train 
to  come  unexpectedly  upon  one  who  possesses  a  good  sense 
of  hearing  and  is  reasonably  employing  it  for  his  protection 
under  circumstances  which  otherwise  permit  its   free  use. 
That  plaintiff,  in  possession  of  good  sight  and  hearing,  could 
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have  looked  and  listened*  and  not  have  seen  or  heard  the 
train,  which  mast  have  been  in  plain  view,  and  making  a 
great  noise,  is  contrary  to  all  reasonable  probability,  in  oppo- 
sition to  the  physical  facts,  and  impossible  of  belief.  In 
these  circumstances  his  testimony  that  he  looked  and  listened 
is  entitled  to  no  credence,  and  does  not  create  a  conflict  in 
the  evidence.  Artz  v.  Chicago,  etc.,  R.  R.  Co.,  34  Iowa, 
I53f  159;  Stafford  v.  Chippewa,  etc.,  Co.,  no  Wis.  331,  345, 
349f  8s  N.  W.  1036;  Marland  v.  Pittsburgh,  etc.,  R.  R.  Co., 
123  Pa.  487*  490,  16  Atl.  624,  10  Am.  St.  Rep.  541 ;  Hanser  v. 
Central  R.  R.  Co.,  147  Pa.  440,  445,  23  Atl.  766;  Myers  v.  B. 
&  O.  R.  R.,  150  Pa.  386,  390,  24  Atl.  747;  Lake  Erie,  etc., 
R.  R.  Co.  V.  Stick,  143  Ind-  44ft  459.  463,  41  N.  E.  365;  Kel- 
say  V.  Mo.  Pac.  Ry.  Co.,  129  Mo.  362,  374,  376,  30  S.  W. 
339;  Payne  v.  C.  &  A.  R.  R.  Co.,  136  Mo.  562,  575,  579,  584, 
38  S.  W.  308;  Chicago,  etc.,  Ry.  Co.  v.  Ponnds,  27  C.  C.  A. 
112,  114,  82  Fed.  217;  So.  Ry.  Co.  v.  Smith,  30  C.  C.  A.  58, 
62,  86  Fed.  292, 40  L.  R.  A.  746.  In  Chicago,  etc.,  Ry.  Co.  v. 
Pounds,  supra,  the  plaintiff  had  testified  that  about  50  feet 
before  reaching  the  crossing  "he  looked  south,  but  did  not 
see  any  train,  and  could  not  see  down  the  track  more  than 
300  yards,  to  a  place  where  a  fence  approached  the  track, 
because  the  wind  raised  a  cloud  of  dust  which  obstructed  his 
view  beyond  that  point."  It  was  said  by  Judge  Thayer,  in 
speaking  for  this  court: 

"It  is  suggested,  however,  that  there  was  evidence  tending 
to  show  that  at  one  point,  about  50  feet  from  the  crossing, 
the  plaintiff  did  glance  down  the  track,  but  failed  to  see  the 
train,  and  that  such  testimony  rendered  it  necessary  for  the 
jury  to  determine  whether  he  exercised  due  care.  There 
are  two  answers  to  this  suggestion.  In  the  first  place,  it 
seems  physically  impossible  that  the  plaintiff  could  have 
looked  at  the  point  indicated  without  seeing  the  train,  which 
was  then  in  plain  view,  and  was  seen  by  every  one  else  in 
bis  vicinity." 

The  duty  of  persons  approaching  and  going  upon  railroad 
crossings  has  heretofore  been  the  subject  cf  careful  consider- 
ation in  this  court.  Reynolds  v.  Great  Northern  Ry.  Co.» 
16  C.  C.  A.  435.  69  Fed.  808,  29  L.  R.  A.  695;  Pyle  v.  Clark, 
25  C.  C.  A.  190,  79  Fed.  744;  Chicago,  etc.,  Ry.  Co.  v. 
Pounds,  supra;  Chicago,  etc.,  Ry.  Co.  v.  Rossow,  54  C.  C. 
A.  313,  117  Fed.  491.  In  the  Pounds  Case  the  subject  is  fully 
covered  in  Judge  Thayer's  opinion  as  follows: 

''The  doctrine  is  too  well  settled  to  admit  of  controversy 
that  a  person  is  guilty  of  culpable  negligence  if  he  walks  or 
drives  upon  a  railroad  crossing  in  close  proximity  to  an  ap- 
proaching train,  which  is  in  plain  view,  and  might  have 
been  seen  for  a  considerable  distance  before  he  reached  the 
track.  The  precautions  which  a  person  traveling  upon  the 
highway  must  take  when  he  approaches  a  railroad  crossing 
are  so  well  defined  that  it  is  no  longer  the  province  of  a  jury- 
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to  decide  whether  such  person  was  guilty  of  negligence  in 
thoso  cases  where  it  is  obvioas  that  in  approaching  the  cross- 
ing he  failed  to  look  up  and  down  the  track  as  he  might  have 
done,  and  thereby  avoided  all  risk  oi  injury.  It  is  universally 
conceded  that  a  person  omits  not  only  a  reasonable  but  a 
necessary  precaution  when  he  drives  upon  a  railroad  cross- 
ing, at  a  place- where  his  view  is  unobstructed,  without  look- 
ing along  the  track  with  sufficient  care  to  ascertain  with 
certainty  whether  a  train  is  coming  from  either  direction. 
A  railroad  track  is  in  itself  a  warning  of  danger,  becanse 
trains  may  be  expected  to  pass  at  any  moment.  Therefore 
the  courts  have  repeatedly  declared  that  a  person  is,  as  a 
matter  of  law,  guilty  of  contributory  negligence  if  he  drives 
upon  a  crossing  without  making  a  vigilant  use  of  his  senses 
of  sight  and  of  hearing.  If  either  of  these  senses  is  impaired, 
or  for  any  reason  cannot  be  exercised  to  advantage,  he  ought 
to  be  more  vigilant  in  the  use  of  the  other." 

We  adhere  to  this  statement  of  the  law  because  it   is  emi- 
nently right,  and  because  it  is  sustained  by  the  decisions  of 
the  Supreme  Court  of  the  United  States,  and  by  the  decisions 
of  courts  generally.     Railroad  Co.   v.  Houston,     95    U.    S. 
697,  24  L.  Ed.  $42;  Schofield  v.  Chicago,  etc.,  Ry.  Co.,    114 
U.  S.  615,  5  Sup.  Ct.  II2S,  29  L.  Ed.  224;  Aerkfetz  v.  Hum- 
phreys, 145  U.  S.  418,  12  Sup.  Ct.  835,  36  L.  Ed.  7$8;  Elliott 
V.  Chicago,  etc.,  Ry.  Co.,  150  U.  S.  245,  14SUP.  Ct.  85,  37  L. 
Ed.  1068;  Northern  Pacific  R.  R.  Co.  v.  Freeman,  174  U.  S. 
379,    19  Sup.   Ct.  763,  43   L.  Ed.    1014;  Blount  v.    Grand 
Trunk  Ry.  Co.,   9  C.  C.  A.  529,  61  Fed.   375;  MacLeod  v. 
Graven,  19  C.  C.  A.  616,  73  Fed.  627;  Shatto  v.   Erie  R.  R. 
Co.,  59  C.  C.  A.  I,  121  Fed.  678;  Dunworth  v.  Grand  Trunk 
Ry.  Co.  (C.  C.  A.)  127  Fed.  307;  McCrory  v.  Chicago,   etc., 
Ry.  Co.  (C.  C.)  31  Fed.  531,    by  Judge    (now  Mr.   Justice) 
Brewer;  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Miller,  25   Mich. 
274;  Butterfieid  v.  Western  Railroad  Corporation,  10  Allen, 
532,  87  Am.  Dec.  678;  Fletcher  v.  Fitchburg  R.   R.  Co.,  149 
Mass.  127,  21   N.   E.  302,    3  L.  R.   A.    743;  Debbins  v.  Old 
Colony  R.  R.  Co.,    154  Mass.  402,   28  N.    E.  274;  Salter  v. 
Utica,  etc.,  R.  R.  Co.,  75  N.  Y.  273;  Heaney  v.  Long  Island 
R.  R.  Co.,  112  N.  Y.  122,    19  N.   E.   422;  Foran  v.    N.    Y. 
Cent.,  etc.,  R.   R.  Co.,  64  Hun,    510,  19   N.   Y.  Supp.  417; 
Flemming  v.  Western  Pacific  R.  R.  Co.,  49  Cal.  253;  Oleson 
T.  L.  S.  &  M.  S.  Ry.  Co.,  143  Ind.  405i  42  N.  E.  736,  32  L.  R. 
A.  149;  Marty  v.  Chicago,  etc.,  Ry.  Co.,  38  Minn.  108,  35  N. 
W.  670;  Haetsch  v.  Chicago,  etc.,  Ry.  Co.,   87  Wis.  304,    58 
N.  W.  393;  Steinhofel  v.  Chicago,  etc.,  Ry.  Co.,  92  Wis.  123, 
130,  65  N.  W.  852. 

The  general  rule  is  that  a  person  going  npon  or  over  a  rail- 
road crossing  is  required  to  use  for  his  own  protection  ordi- 
nary care — such  care  as  men  ordinarily  exercise  under  the 
same  or  similar  circumstances.  The  amount  of  care  which 
^ill  satisfy  this  requirement  is  necessarily  adjusted  to  and 
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varies  with  the  danger  to  be  guarded  against.  As  the  danger^ 
or  the  probability  of  injnry  therefrom,  increases,  so  do  men 
ordinarily  increase  the  caie  which  they  exercise  for  their  own 
protection.  If,  therefore,  when  plaintifi  approached  the 
crossing,  smoke  interfered  with  the  view  along  the  tracks  to 
the  west,  and  prevented  him  from  readily  or  plainly  deter- 
mining whether  a  train  was  coming  from  that  direction,  he 
was  at  once  apprised  of  the  increased  danger,  and  it  became 
his  duty  to  exercise  greater  cantion  and  vigilance  for  his 
own  safety  than  would  have  been  required  otherwise.  This 
is  what  men  in  general  would  have  done,  and  is  what  a 
man  of  ordinary  prudence  would  ordinarily  have  done. 
It  is  what  the  law  imperatively  requires  ol  one  in  such  a  sit- 
uation. Among  the  cases  last  cited,  the  following  applied 
this  rule  where  the  view  along  the  track  was  obstructed  by 
smoke,  dust,  or  otherwise:  Chicago,  etc.,Ry.  Co.  v.  Pounds; 
McCrory  v.  Chicago,  etc.,  Ry.  Co.;  Shatto  v.  ErieR.  R.  Co.; 
Butterfield  v.  Western  Railroad  Corporation;  Fletcher  v. 
Fitchburg  R.  R.  Co. ;  Debbins  v.  Old  Colony  R.  R.  Co. ; 
Heaney  v.  Long  Island  R.  R.  Co.;  Foran  v.  N.  Y.  Cent.,  etc., 
R.  R.  Co. ;  Flemming  v.  Western  Pacific  R.  R.  Co. ;  Oleson 
V.  L.  S.  &  M.  S.  Ry.  Co.;  Marty  v.  Chicago,  etc.,  Ry.  Co. 
Instead  of  adjusting  his  caution  and  vigilance  to  the  increased 
danger,  plainti£f,  according  to  his  own  statement,  made  only 
the  most  casual  observation  of  the  surroundings,  and  hastily 
advanced  upon  the  track  without  in  the  least  assuring  him- 
self that  a  train  was  not  approaching  from  the  west.  His 
observation  was  not  even  sufficient  to  enable  him  to  judge 
whether  the  claimed  obstruction  by  the  smoke  was  of  some 
permanence,  or  was  merely  momentary,  and  would  be  lifted 
by  the  next  gust  of  wind.     He  testified : 

c<Q  *  *  «  You  could  not  determine  whether  there  was 
a  train  or  not  when  you  looked,  could  you?  A.  No,  sir.  The 
time  I  stood  there  listening  about  two  Steps  north  of  the 
track  was  pretty  short.  It  was  a  very  short  time.  Q.  You 
did  not  wait  there  long  enough  to  do  any  more  than  just  look, 
and  turn  back  again  and  look?  A.  And  look  at  the  crossing 
and  this  other  [freight]  train  to  see  if  the  coast  was  clear. 
*  *  * .  I  looked  west  first.  Q.  Then  you  saw  the  smoke, 
and  then  you  looked  east  and  walked  across?  A.  No.  I 
looked  east  and  to  this  other  [freight]  train.  And  I  started 
to  go  across. ' ' 

He  took  but  two  steps  when  the  train  was  upon  him.  It 
is  impossible  to  regard  this  otherwise  than  as  gross  negli- 
gence. With  no  real  precaution  for  his  own  safety,  and  not 
acting  under  any  controlling  necessity,  plaintifi  stepped  from 
a  place  of  entire  security  to  one  of  great  danger,  when  a 
moment's  reflection  and  attentive  observation  would  have 
avoided  the  injury. 

We  assume,  as  before  stated,  that  defendant  was  negligent 
in  not  complying  with  the  statutory  requirement  to  ring  the 
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bell,  and  id  not  having  the  flagman  at  his  accnstomed  place 
to  give  warning  of  the  approach  of  the  train.  If  plaintifi's 
injury  were  the  proximate  result  of  this  negligence  of  defend- 
ant company  unmixed  with  n^ligence  of  his  own,  he  would 
be  entitled  to  recover;  but  this  is  not  the  case  made  by  the 
evidence.  The  controlling  rule  is  stated  in  Railroad  v.  Hous- 
ton, 9S  U.  S.  697t  702,  24  L.  Ed.  542: 

''Negligence  of  the  company's  employees  in  these  particu- 
lars was  no  excuse  for  negligence  on  her  part.  She  was 
bound  to  listen  and  to  look  before  attempting  to  cro^s  the 
railroad  track,  in  order  to  avoid  an  approaching  train,  and 
not  to  walk  carelessly  into  the  place  of  possible  danger.  Had 
she  used  her  senses,  she  conld  not  have  failed  both  to  hear 
and  to  see  the  train  which  was  coming.  If  she  omitted  to 
use  them,  and  walked  thoughtlessly  upon  the  track,  she  was 
guilty  of  culpable  negligence,  and  so  far  contributed  to  her 
injuries  as  to  deprive  her  of  any  right  to  complain  of  others. 
If,  using  them,  she  saw  the  train  coming,  and  yet  undertook 
to  cross  the  track,  instead  of  waiting  for  the  train  to  pass, 
and  was  injured,  the  consequences  of  her  mistake  and  temer- 
ity cannot  be  cast  upon  the  defendant.  No  railroad  company 
can  be  held  for  a  failure  of  experiments  of  that  kind.  If  one 
chooses,  in  such  a  position,  to  take  risks,  he  must  bear  the 
possible  consequences  of  failure." 

Plaintiff's  contributory  negligence  was  so  conclasively 
shown  by  the  evidence  that  the  court  erred  in  not  directing 
a  verdict  for  defendant.  Improvement  Co.  v.  Munson,  14 
Wall.  442,  448,  20  L.  Ed.  867;  Pleasants  v.  Fant,  22  Wall. 
It6,  120,  22  L.  Ed.  780;  Herbert  v.  Butler,  97  U.  S.  319. 
320,  24  L.  Ed.  9^8;  Montclair  v.  Dana,  107  U.  S.  162,  2 
Sup.  Ct.  403,  27  L.  Ed.  436;  North  Penn.  R.  R.  Co.  v.  Bank, 
123  U.  S.  727»  733.  8  Sup.  Ct.  266,  31  L.  Ed.  287;  Elliott 
V.  Chicago,  etc.,  R.  R.  Co.,  150  U.  S.  245,  14  Sup.  Ct.  8?,  37 
L.  Ed.  1068;  Union  Pacific  Ry.  Co.  v.  McDonald,  152  U.  S. 
262,  283,  14  Sup.  Ct.  619,  38  L.  Ed.  434;  Southern  Pacific 
Co.  V.  Pool,  160  U.  S.  438,  440,  16  Sup.  Xt,  338,  40  L.  Ed. 
485;  Coughran  V.  Bigelow,  164  U.  S.  301,  307,  17  Sup.  Ct. 
117,  41  L.  Ed.  442;  Patton  v.  Texas  &  Pac.  Ry.  Co.,  179 
U.  S.  658,  21  Sup.  Ct.  27s.  4S  L.  Ed.  361;  Dist.  of  Columbia 
V.  Moulton,  182  U.  S.  576,  582,  21   Sup.  Ct.  840,  45   L.    Ed. 

1237. 
The  judgment  is  reversed,  with  a  direction  to  grant  a  new 

trial. 

SEE  V.  WABASH  R.  CO. 

(Supreme  Court  of  Iowa,  April  6,  1904.) 

[99  N.  W.  Rep.  106.] 

Crossings — Duty  to  Construct  and  Maintain — Approaches. — An  ap- 
proach to  a  crossing  situated  on  a  railroad  company's  right  of  way 
is  a  part  thereof,  so  as  to  be  within  the  statutory  duty  imposed  on  the 
company  of  erecting  and  maintaining  a  good  and  sufficient  crossing. 
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Same — Same— Injury  from  Delect — Contributory  Negligence— 
Burden  of  Proof. — Where  a  statutory  duty  is  imposed  on  a  railroad 
company  to  erect  a  good  and  sufficient  crossing,  the  burden  of  prov- 
ing contributory  negligence  in  an  action  for  injuries  from  a  defective 
crossing  is  on  the  defendant  company. 

Accident  at  Crossing — Delects — Contributory  Negligence— Duty  to 
Take  Another  Road. — In  an  action  for  injuries  from  a  defective  rail- 
road crossing,  it  is  proper  to  instruct  that  if  plaintiff  had  knowledge 
of  the  dangerous  and  defective  condition  of  the  crossing,  but  had 
reasonable  ground  for  believing  and  did  believe  that  she  might 
pass  over  it  in  safety  in  the  exercise  of  ordinary  care,  and  did  not 
believe  and  was  not  bound  to  believe,  as  a  reasonablv  prudent  peirson, 
that  it  was  imprudent  to  undertake  its  passage,  sne  was  under  no 
obligations  to  take  another  road. 

Same — Evidence— Subsequent  Repairs.* — Evidence  of  the  subse- 
quent repair  of  a  defective  railroad  crossing  by  the  company  is  inad- 
missible in  an  action  for  injuries  therefrom. 

Testimony — Objections — Waiver^ — It  is  not  a  waiver  of  an  objec- 
tion to  testimony  that,  after  the  objection  is  overruled,  the  obfecting 
party  introduces  controverting  evidence. 

Evidence — Conclusion  of  Witness. — Evidence  as  to  what  a  wagon 
wheel  would  do  under  hypothetical  conditions  is  inadmissible,  as 
being  but  the  conclusion  of  the  witness. 

Motion  to  Strike  Abstract. — A  reporter's  transcript  of  a  case  cov- 
ered 1,236  pages.  The  appellant's  original  abstract  covered  nearly 
400  pages.  Appellee's  additional  abstract  of  88  pages  denied  the 
correctness  of  appellant's  abstract,  which  it  said  contained  many 
errors,  which,  however,  had  not  been  specifically  pointed  out,  appellee 
being  content  to  refer  to  one  error  specifically.  This  was  done,  but 
nothing  more;  the  denial  being  followed  by  what  purported  to  be 
the  entire  evidence  of  a  witness  without  a  reference  to  the  original 
abstract.    Held,  that  the  additional  abstract  would  be  stricken. 

Appeal  from  District  Court,  Appanoose  County;  M.  A. 
Roberts,  Judge. 

Suit  to  recover  damages  for  a  personal  injury.  There  was 
a  trial  to  a  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals.     Reversed. 

Fee  &  Fee,  for  appellant. 

C.  F.  Howell,  W.  H.  Sanders,  and  W.  R.  C.  Kendrick,  for 
appellee. 

SHERWIN,  J.  The  plaintiff  was  injured  in  Missouri, 
where  a  statute  was  in  force  at  the  time,  requiring  railroad 
companies  to  construct  and  maintain  good  and  sufficient 
crossings  where  their  railways  cross  public  roads  or  streets. 
The  character  of  the  crossing  necessary  was  specified,  and  it 
provided  that,  upon  a  failure  to  construct  or  maintain  such 
crossings,  the  municipal  authorities  or  the  parties  having 
legal  control  of  the  roads  or  streets  should  notify  the  com- 
pany of  the  necessity  of  the  construction  of  the  crossing,  and, 
if  there  was  a  failure  to  construct  the  same  within  30  days 
from  the  service  of  the  notice,  the  parties  having  chaige  of 
the  street  or  road  might  construct  it  at  the  expense  of  the 

^Admissibility  of  evidence  of  subsequent  repairs  or  precautions 
in  negligence  cases,  see  foot-note  appended  to  Stevens  v,  Boston. 
Elevated  Ry.  Co.  (Mass.),  10  R.  R.  R.  24,  33  Am.  &  Eng.  R.  Cas.,  N« 

s.,  94. 
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delinqnent  company.  The  same  act  also  made  the  railway 
company  liable  for  all  damages  resulting  from  such  failure  or 
neglect  to  construct  the  crossing. 

This  statute  absolute  required  the  companies  to  construct 
the  specified  crossings  wherever  their  roads  crossed  public 
streets  or  roads,  and  made  them  absolutely  liable  for  a  fail- 
ure to  do  so.  The  provision  for  notice  when  there  had  been 
such  failure,  and  for  the  construction  thereof  by  the  munici- 
pal or  other  authorities,  was  for  the  protection  and  accom- 
modation of  the  public  only,  and  did  not  afiect  or  lessen  the 
duty  or  liability  of  the  delinquent  company.  Lincoln  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  75  Mo.  27.  That  an  approach^  to 
a  crossing,  situated  on  the  company's  right  of  way,  is  a 
part  of  the  crossing,  can  hardly  be  questioned.  Farley  v. 
C,  R.  I.  &  P.  Ry.  Co.,  42  Iowa,  234;  City  of  Kansas  v.  R. 
C.  Belt  Ry.  Co.,  102  Mo.  633,  14  S.  W.  808,  10  L.  R.  A.  851; 
Chesapeake,  O.  &  S.  W.  R.  Co.  v.  Dyer  County  (Tenn.)  11 
S.  W.  943.  And  that  the  duty  to  erect  a  crossing  would  nec- 
essarily imply  a  duty  to  maintain  it  cannot,  we  think,  be 
seriously  questioned.  The  statute  under  consideration, 
however,  expressly  says  that  it  shall  be  maintained  by  the 
company. 

The  twenty-fourth  ground  of  the  motion  for  a  new  trial 
was  not  based  upon  the  statute  in  question,  and  there  was  no 
error  in  overruling  it  for  this  reason  alone.     What  we  have 
already  said  disposes  of  the  coqtention  that  the  instructions 
based  upon  the  statute  in  question  were  wrong.     The  court 
properly  instructed  that  the  burden  of  proof  was  upon    the 
defendant  to  show  contributory  negligence  on  the  part  of  the 
plaintiff.     This  is  true  under  any  view  which  may  be  taken 
of  the  case.     If  it  be  held  that  the  procedure  of  this  state 
is  to  govern,  it  is  settled  by  our  own  cases  under  a  similar 
statute.     McKelvy  v.  B.,  C.  R.  &  N.  Ry.  Co.,  84  Iowa,  455, 
51  N.  W.  172;  Reeves  v.  Dubuque  &  S.  C.  Co.,  92  Iowa,  32,  60 
N.  W.  243.     And  the  rale  is  the  same  in  Missouri.     Thompson 
V.  Railroad.  51  Mo.  190.  11   Am.   Rep.  443;  Pettv    v.  H.  & 
St.  J.  Ry.  Co.,  88  Mo.  306;  Parsons  v.    Mo.  P.    Ry.   Co.,  94 
Mo.  286,  6  S.  W.  464. 

Practically  all  of  the  30  paragraphs  of  the  court's  instruc- 
tions are  challenged,  and  it  is  obvious  that  it  would  be  im- 
practicable to  attempt  a  discussion  of  each  separately,  and 
we  shall  specifically  notice  but  one  in  addition  to  those  dis- 
posed of  by  what  has  already  been  said. 

The  injury  complained  of  was  received  while  driving  a  team 
over  the  crossiug  and  onto  a  bridge  constituting  a  part 
thereof.  The  team,  and  the  wagon  in  which  the  plaintiff  was 
at  the  time,  went  over  the  bank  at  the  end  of  the  bridge 
into  a  ravine.  It  was  claimed  by  the  appellant  that  the  ap- 
proach had  been  in  its  then  condition  for  a  long  time,  and 
that  the  plaintiff  was  aware  of  such  condition.  The  way 
was  icy  and  slippery  on  the  night  of  the  accident,   and  the 
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night  dark,  and  the  defendant  ofiered  evidence  tending   to 
show  that  the  plaintiff  might  have  traveled  another  and  safe 
road  to  reach  her  home.    The  conrt  instrncted  on  this  point,. 
and  told  the  jury  that  ''if  the  plaintiff  had  knowledge    of 
the  dangerous  and  defective  condition  of  the  crossing,   but 
had  reasonable  grounds  for  believing  and  did  in  fact  believe 
that  she  might  pass  over  it  in  safety  in  the  exercise  of  ordi- 
nary care«  and  did  not  believe  and  was  not  bound  to  believe, 
as  a  reasonably   prudent  person,  that  it  was  imprudent  to 
undertake  its  passage,  she  was  under  no  obligation  to  take 
another  road.'*    This  instruction  states  the  rule  which  has 
often  been  held  to  obtain  in  cases  of  defective  ways.     Gra- 
ham V.  Town  of  Oxford,  lo;  Iowa,  705,  75  N.  W.  473;  Nichols 
V.  Town  of  Laurens,  96  Iowa,  388,  65  N.  W.  335;  Kendall  v. 
City  of  Albia,  73  Iowa,  241,  34  N.  W.  833. 

We  find  no  other  prejudicial  error  in  the  instructions  when 
considered  as  a  whole,  as  they  must  be  under  the  well-settled 
rule.  There  are  expressions  in  some  of  them  which,  con- 
sidered separately  and  distinct  from  the  subject-matter  being 
treated,  might  constitute  error,  but  as  an  entirety  they  fairly 
and  fully  submitted  the  case  to  the  jury.  Nor  do  we  think 
there  was  error  in  refusing  to  give  the  instructions  asked. 
When  material  and  correct,  they  were  embodied  in  those 
given. 

We  shall  only  notice  such  rulings  on  the  introduction  of 
evidence  as  we  think  erroneous  and  prejudicial.  Many  wit- 
nesses were  permitted  to  testify  to  the  repair  of  the  crossing 
in  question  after  the  injury.  This  testimony  was  clearly 
incompetent,  for  its  evident  purpose  and  intent  was  to  show 
its  unsafe  condition  at  the  time  of  the  accident,  and  the 
defendant's  negligence.  The  force  of  this  objection  is  sought 
to  be  broken  by  the  argument  that  the  appellant  did  not  make 
timely  objections  to  the  testimony,  and  that  it  afterwards 
offered  evidence  contradicting  it.  But  we  find  objections 
made  to  the  testimony — fully  as  many  as  were  necessary  to 
preserve  a  record  of  the  error — and  that  they  were  overruled. 
It  was  not  a  waiver  of  such  objections  to  offer  testimony  con- 
tradicting the  statements.  The  defendant  bad  done  all  that 
it  could  do  to  protect  its  rights,  and  was  either  compelled 
to  meet  the  incompetent  evidence,  or  let  it  go  to  the  jury 
as  true.  We  think  it  had  the  right  to  disprove  it  if  possible, 
without  being  held  to  have  waived  the    ruling  by  so    doing. 

There  was  error  in  receiving  the  testimony  of  Singleton 
as  to  what  the  wagon  wheel  would  have  done  under  certain 
conditions.  It  was  his  conclusion  only.  The  testimony  of 
the  witnesses  Seamster,  Dotser,  and  Jumper,  given  on  a 
former  trial,  and  read  from  the  shorthand  notes  of  such  trial, 
was  not  objected  to.  Furthermore,  it  is  said  that  it  went  'n 
by  agreement  on  the  trial,  which  does  not  appear  of  record. 

We  have  given  the  evidence  careful  consideration,  and  we 
cannot  say  that  it  does  not  furnish  sufficient  support  for  the 
verdict. 
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It  is  urged  that  the  case  shoald  be  reversed  od  account  of 
the  misconduct  of  counsel  in  the  cross-examination  of  wit- 
nesses and  in  argument  to  the  jury.  Were  it  necessary,  we 
would  ;iot  hesitate  to  plant  our  decision  on  these  grounds 
alone,  although  much  of  the  objectionable  matter  injected 
into  the  case,  both  in  the  cross-examination  of  witnesses  and 
in  argument,  was  not  objected  to.  But  this  necessity  not 
existing,  pride  in  the  profession  deters  us  from  setting  out 
the  objectionable  matter  or  discussing  it  in  detail.  The  rec- 
ord presents  a  much  more  flagrant  case  than  was  before  us 
in  either  Welch  v.  Union  Cent.  Life  Ins.  Co.,  117  Iowa,  394« 
90  N.  W.  828,  or  Sullivan  v.  Chicago,  R.  I.  &  P.  Ry.  Co,,  119 
Iowa,  464,  93  N.  W.  367;  and  it  is  strange  that  courts  find  it 
necessary  in  this  enlightened  age  to  deal  with  such  questions. 
Furthermore,  much  of  the  time  of  the  trial  court  was  con- 
sumed by  counsel  in  crimination  and  recrimination  which 
would  have  been  out  of  place,  to  say  the  least,  in  any  tribu- 
nal, legal  or  otherwise.  It  was  also  necessary  for  the  trial 
court  to  threaten  summary  proceedings  to  protect  itself 
against  the  appellee's  charges  of  unfairness.  That  proceed- 
ings of  this  kind  more  nearly  represent  a  farce  than  a  legal 
investigation  of  the  relative  rights  of  the  parties  is  too  mani- 
fest for  discussion.  We  leave  the  unpleasant  subject  with 
the  hope  and  expectation  that  we  shall  not  again  be  called 
upon  to  consider  it. 

A  motion  to  strike  the  appellee's  additional  abstract  was 
submitted  with  the  case.  The  appellant's  original  abstract 
of  the  evidence,  and  of  the  excerpts  from  appellee's  arguments 
to  the  jury,  covers  nearly  400  pages.  The  appellee's  addi- 
tional abstract  makes  a  book  of  88  pages.  It  denies  the 
correctness  of  the  appellant's  abstract,  and  says  that  the  appel- 
lant's abstract  contains  many  errors,  but  that  they  are  not 
specifically  pointed  out,  and  that  the  appellee  is  content  to 
refer  to  one  error  specifically.  This  was  done,  but  nothing 
more.  The  rule  requires  the  denial  to  be  as  specific  as  the 
case  will  permit,  and  is  not  complied  with  by  following  the 
bare  denial  with  what  purports  to  be  the  entire  evidence  of 
a  witness,  and  this  without  a  reference  to  the  original  ab- 
stract. The  reporter's  transcript  of  the  case  covers  1,236 
pages,  and  it  is  very  evident  that  we  cannot  read  it  through, 
in  connection  with  the  abstracts,  for  the  purpose  of  deter- 
mining which  abstract  is  correct. 

The  motion  to  strike  is    sustained,  and,   for   the  reasons 
pointed  out,  the  case  is  reversed. 
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CAMPBELL  V.  IOWA  CENT.  RY.  CO. 

(Supreme  Court  of  Iowa,  June  7,  1904.) 

[99  N.  W.  Rep.  1061.] 

Cattle  Gaard»--^iifficiency.* — ^The  duty  of  a  railway  company  to 
maintain  a  sufficient  cattle  guard  at  a  private  crossing  does  not  mean 
one  that  cannot  under  any  circumstances  be  crossed  by  an  animal, 
but  one  reasonably  adapted  to  the  intended  purpose. 

Same — Same. — In  an  action  for  the  death  of  an  animal  which  had 
crossed  the  cattle  guard  on  defendant's  railroad,  and  had  been  killed 
on  the-  track,  evidence  showed  that  the  guard  constructed  between 
the  rails  was  a  new  device,  not  used  b^  other  roads,  made  of  slate  or 
rods,  on  which  were  a  succession  of  nngs,  while  the  guard  on  either 
side  of  the  rails  was  a  piece  of  sheet  iron  set  at  close  intervals  with 
spikes,  and  there  was  evidence  tending  to  prove  that  some  of  the 
spikes  had  been  broken  off.  It  was  not  known  whether  the  animal 
passed  between  the  rails  or  at  one  side.  Held,  that  the  evidence 
would  warrant  a  finding  that  the  one  device  was  insufficient,  or  that 
the  other  was  out  of  repair,  and  the  question  was  for  the  jury. 

Killing  of  Stock — Special  Value. — Plaintiff  was  entitled  to  show 
that  a  mare  belonging  to  him,  killed  by  defendant  railroad  company, 
was  of  special  value  as  a  brood  mare. 

Same — Same — Evidence. — Evidence  of  the  number  and  character 
of  a  mare's  foals  was  competent  to  prove  such  value. 

Trial — ^Verdict. — In  an  action  against  a  railway  company  for  the 
killing  of  an  animal,  the  jurv  having  returned  a  verdict  for  plaintiff, 
on  inquiry  by  the  court  all  jurors  stated  that  the  amount  of  the 
finding  was  the  reasonable  value  of  the  animal  killed,  and  was  not 
the  double  damages  to  which  plaintiff  was  entitled  in  event  he  re- 
covered, and  was  not  in  accordance  with  the  instructions  as  to  double 
recovery.  Held,  that  it  was  not  error  to  permit  the  jury  to  retire 
to  their  room  and  correct  their  verdict  by  doubling  the  sum  first 
found. 

*For  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  cattle  guards,  in 
actions  for  injuries  to  live  stock,  see  Choctaw  &  M.  R.  Co.  v.  Vosburg 
(Ark.),  7  R.  R.  R.  1,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (care  recmired 
in  constructing) ;  Gibbons  v.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  5  R.  R. 
R.  345,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  345  (application  of  Mississippi 
statute  requiring  construction  of  cattle  guards);  Douglass  v,  Ohio 
River  R.  Cfo.  (W.  Va.),  4  R.  R.  R.  430,  27  Am.  &  Eng.  R.  Cas.,  N.  S., 
430  (merely  nominal  damages  could  be  recovered  for  breach  of  cove- 
nant to  maintain  cattle  guards  where  no  loss  was  occasioned  thereby) ; 
Sappington  v.  Chicago  &  A.  Ry.  Co.  (Mo.),  3  R.  R.  R.  862,  26  Am.  fir 
Eng.  R.  Cas.,  N.  S.,  862  (sufficiency  of  cattle  guards;  and  defective 
cattle  guard  proximate  cause  of  killing  stock  where  they  had  passed 
over  other  cattle  guards);  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  746 
(duty  to  construct  and  maintain);  Croft  v.  Chicago  G.  W.  Ry.  Ck>. 
(Minn.),  H  Am.  &  Eng.  R.  Cas.,  N.  S.,  652  (duty  to  build  cattle 
guards  at  wagon  crossings  in  cities);  Atchison,  T.  &  S.  F.  R.  Co.  v, 
Billings  (Kan.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  740  (duty  to  construct); 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Clonch  (Kan.),  3  Am.  &  Eng.  R.  Cas., 
N.  S.,  240  (inquiry  into  propriety  of  location  of  station  in  such 
proximity  to  public  highway  that  cattle  guard  could  not  be  con- 
structed) ;  Alabama,  G.  S.  R.  Co.  v.  Fowler  (Ga.),  11  Am.  &  Eng.  R. 
Cas.,  N.  S.,  860  (liability  for  failure  to  erect  where  no  necessity  is 
shown);  Memphis  &  C.  R.  Co.  v.  Glover  (Miss.),  22  Am.  &  En^.  R. 
Cas.,  N.  S.,  708  (liability  of  purchaser  at  receiver's  sale  for  failure 
to  maintain);  Anderson  v.  Atlantic  Coast  Line  Ry.  Co.  (S.  Car.),  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  230  (no  obligation  to  maintain  at  inter- 
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Appeal  from  District  Courts  Louisa  Coanty;  W.  S.  With- 
row,  Judge. 

Action  to  recover  damages  caused  by  the  killing  of  a  mare 
running  at  large  by  a  train  on  defendant's  railway.  The 
opinion  states  the  facts.  There  was  a  jury  trial,  and  ver- 
dict and  judgment  in  favor  of  plaintiff.  Defendant  appeals. 
Affirmed. 

Geo.  W.  Seevers,  J.  O.  Malcolm,  and  Carpenter  &  Weaver^ 
for  appellant. 
Courts  &  Tomlinson  and  W.  E.  Blake,  for  appellee. 

BISHOP,  J.     I.  Plaintiff    owns    a  farm  through   which 
passes  the  line  of  defendant's  railway.     For  many  years   a 
private  crossing  over  the  track,  protected  by  wing  fences  and 
cattle   guards,  had  been  maintained  by  the  defendant   con:- 
pany  for  the  benefit  of  plaintiff.     Plaintiff's  mare  in  question 
passed  over  the  cattle  guard,  and  while  upon   the  inclosed 
right  of  way  was  struck  by  a  passing  train  and  killed.     Under 
the  pleadings  and  upon  the  trial    the  primary  issue  was   as 
to  the  sufficiency  o(  the  cattle  guard,  and  this  issue  was  sub- 
mitted to  the  jury  under  instructions   which  are  not  the  sub- 
ject of  criticism.     As  we  understand  it,  the  contention   of 
appellant  is  that  the  verdict,  involving,  of  necessity,  a  finding- 
that  the  guard  was  insufficient,  was  not  warranted  by  the 
evidence.     We  are  not  disposed  to  share  in  this  view.     The 
duty  incumbent  on  the  railway  company  was  to  maintain  a 
good  and  sufficient  guard.     This  does  not  mean  one  that 
may  not  under  any  circumstances  be  crossed   by  an   animaU 
but,  rather,  one  that  is  reasonably  adapted  to  the  intended 
purpose.     Here  the  guard  constructed  between  the  rails  was 
made  of  slate  or  rods,  on  which  were  placed  a  succession   of 
rings.     When  stepped  upon,  the  loose  rings  made  the  foot- 
ing uncertain;  also  the  movement  thereof  resulted  in  a  rat- 
tling noise,  calculated    to  produce  fright.     This    device,  it 
appears,  is  a  new  one,  and  in   use  by    no  other    company. 
On  either  side  of  the  rails  there  was  a  piece  of  sheet  iron,  set 
at  close  intervals  with  spikes.     There  was  some  testimony 
tending  to  prove  that  at  the  time  in  question  such  spikes,  in 
greater  or  less  number,  had  been  broken  off.     It  is  not  known 
whether  plaintiff's  mare  passed  over  the  guard   between  the 
rails,  or  at  one  side  thereof.     Whatever  may  be  the  fact  as  to 
that,  it  is  clear  that  the  whole  situation   was  one   proper  to 

section  with  fences  built  on  right  of  way  by  former  owner  where 
company  acquired  fee-simple  title);  Louisville  &  N.  R.  Co.  v.  Mur- 
phree  (Ala.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  758  (whether  tenant  is 
entitled  to  complain  of  failure  to  comply  with  statutory  duty  to  re- 
pair); Harden  v.  Chattanooga  Southern  R.  Co.  (Ga.),  22  Am.  &  Eng. 
K.  Cas.,  N.  S.,  632  (who  is  owner  of  land,  and  therefore  bound  to 
construct,  under  Ga.  Act  of  Nov.  11,  1889);  McGill  v.  Minneapolis 
&  St.  L.  R.  Co.  (Iowa),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  790  (failure  ta 
construct  cattle  guards  not  actionable  negligence  unless  cause  of 
injury). 
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go  to  the  jury.  The  record  is  such  that  a  findiDg  might  be 
made  that  the  one  device  was  insufficient  to  reasonably 
accomplish  the  intended  purpose,  or  that  the  other  d:ivice 
was  defective,  in  that  it  had  been  allowed  to  get  out  of  re- 
pair. Either  condition,  being  found,  would  support  the 
verdict.  Timins  v.  Railway,  72  Iowa,  94,  33  N.  W.  379; 
Downing  v.  Railway,  43  Iowa,  96;  Smead  v.  Railway,  58 
Mich.  200,  24  N.  W.  761;  Railway  v.  Kneadle,  94  Ind.  454. 

2.  Plaintiff  was  allowed  to  prove,  over  the  objection  of  de- 
fendant, what  was  the  value  of  the  mare  killed,  as  a  brood 
mare,  and  also,  as  affecting  such  value,  what  was  the  char- 
acter of  the  foals  which  had  been  produced  by  her.  In  this 
there  was  no  error.  One  who  has  stock  killed  under  the 
circumstances  presented  is  not  limited  in  bis  recovery  to  the 
average  value  of  such  stock.  The  inquiry  in  each  case  must 
be  directed  to  the  value  of  the  particular  animal,  and  cer- 
tainly where,  as  in  this  case,  the  animal  possessed  a  special 
value  because  of  her  breeding  qualities,  that  may  be  shown. 
And  we  know  of  no  more  definite  and  certain  way  to  proceed 
in  demonstration  of  her  value  than  by  taking  note  of  the 
number  and  character  of  the  foals  produced  by  her. 

3.  The  claim  of  plaintff  was  for  double  damages,  the  defend- 
ant having  failed  to  pay  in  accordance  with  a  notice  and 
affidavit  of  loss  served  upon  it  as  provided  for  by  the  statute. 
The  record  makes  it  appear  that  the  jury  came  into  court 
with  a  verdict  in  the  sum  of  $110.  ''Upon  inquiry  by  the 
court,  all  jurors  stated  that  the  amount  of  the  finding  was 
the  reasonable  value  of  the  mare  killed,  and  was  not  double 
damages.  Not  being  in  accordance  with  the  instructions 
of  the  court  as  to  double  recovery,  the  jurors  were  permitted 
to  retire  to  their  room  to  correct  their  verdict,  which  they 
did,  and  returned  their  verdict  for  plaintiff  in  the  sum  of 
$220."  This  action  of  the  court  is  presented  as  involving 
error.  We  are  not  disposed  to  so  regard  it.  Plaintiff  was 
entitled  to  a  double  recovery,  if  he  was  entitled  to  recover 
at  all.  The  inquiry  of  the  court  made  it  clear  that  the  jury 
had  overlooked  the  instruction  having  reference  to  double 
recovery,  and  the  effect  of  what  was  done  was  simply  to 
correct  the  oversight,  and  give  plaintiff  that  to  which,  in  view 
of  the  finding  in  his  favor,  it  was  his  undoubted  right  to  re- 
cover. This  conclusion  finds  support  in  the  following  author- 
ities: Bank  v.  Gifford,  70  Iowa,  300,  44  N.  W.  558;  Judge 
V.  Jordan,  81  Iowa  519,  46  N.  W.  io77;  Johnson  v.  Rider, 
84  Iowa,  50,  50  N.  W.  36;  22  Ency.  PI.  &  Pr.  968,  and  cases 
cited. 

Other  errors  assigned  need  not  be  discussed.  We  have 
examined  the  record  with  respect  to  each  thereof,  and  find 
nothing  to  justify  a  reversal.  The  judgment  should  be,  and 
is,  affirmed. 
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WILLIAMS  V.  SOUTHERN  RY. 
(Supreme  Court  of  South  Carolina,  March  30,  1904.) 

[47  S.  E.  Rep.  706.] 

Death  of  Boy  at  Croaaing— Contribatory  Negligence— Evidence. — 

In  an  action  against  a  railway  company  for  the  killing  of  a  minor  at 
a  railroad  crossing,  evidence  as  to  other  boys  playing  on  the  crossing 
was  incompetent  on  the  question  of  decedent's  contributory  negli- 
gence. 

Rea  Geatae.* — Declarations  of  a  person  injured  as  to  the  manner 
in  which  the  injury  occurred,  made  immediately  after  the  accident 
to  persons  who  ran  to  his  help,  were  admissible  as  a  part  of  the 
res  gestae. 

Appeal  from  Common  Pleas  Circnit  Court  of  Union  County; 
Bnchanan,  Judge. 

Action  by  Rosa  Williams,  as  administratrix  of  Wallace 
Williams,  against  the  Southern  Railway.  From  a  judgment 
for  plaintiff,  defendant  appeals.     AfiBrmed. 

C.  P.  Sanders,  for  appellant. 

V.  E.  De  Pass  and  W.  W.  Dixon,  for  respondent. 

POPE,  C.  J.  This  action,  under  Lord  Campbell's  act, 
was  brought  to  recover  $1,990  damages  from  the  defendant, 
alleging  that,  through  the  negligence  of  the  defendant,  one 
Wallace  Williams  a  lad  of  14  years,  had  his  leg  cut  off  by 
one  of  the  defendant's  trains  on  the  i6th  April,  1902,  and 
died  therefrom  on  the  3d  July,  1902.     That  the  negligence  of 

*For  authorities  in  this  series  on  the  question  whether  statements 
of  injured  persons  are  res  gestae,  see  Murray  v.  Boston  &  M.  R.  R. 
(N.  H.),  7  R.  R.  R.  623,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  623  (declaration 
of  injured  brakeman);  Bumgardner  v.  Southern  Ry.  Co.  (N.  Car.), 
8  R.  R.  R.  443,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  443  (declaration  of  in- 
jured brakeman  a  statement  regarding  a  past  fact,  and  not  res 
gesta);  Atchison,  etc.,  Ry.  Co.  v.  Logan  (Kan.),  6  R.  R.  R.  639,  28 
Am.  &  Eng.  R.  Cas.,  N.  S.,  639;  Southern  Ry.  Co.  v.  McLellan  (Miss.). 

5  R.  R.  R.  659,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  659  (declaration  of 
injured  employee);  Atchison,  etc.,  Ry.  Co.  v.  Logan  (Kan.),  5  R.  R. 
R.  639,  28  Am.  &  Eng.  R.  C;as.,  N.  S»  639;  note,  15  Am.  &  Eng.  R. 
Cas.,  N.  S.,  688;  Denver  &  B.  P.  R.  T.  Co.  v.  Dwyer  (Colo.),  2  Am. 

6  Eng.  R.  Cas.,  N.  S.,  383  (admissibility  of  conversation  with  injured 
employee  to  show  that  he  was  acting  within  scope  of  his  employ- 
ment); Chicago  &  E.  I.  R.  Co.  v.  Chancellor  (111.),  10  Am.  &  Eng. 
R.  Cas.,  N.  S.,  842  (statement  of  intention  to  become  a  passenger  by 
party  killed  by  defendant's  locomotive) ;  Williams  v.  Southern  Pac 
Co.  (Cal.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  442  (conversation  of 
engineer  injured  in  collision,  in  action  by  another  employee  injured 
in  same  collision);  Wilson  v.  Southern  Pac.  Co.  (Utah),  4  Am.  & 
^^^- .  R.  Cas.,  N.  S.,  40 '  (conversation  of  plaintiff  with  switchman 
held  immediately  after  his  wagon  was  struck);  Coll  v.  Easton  Transit 
Co.  (Pa.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  722  (statements  by  injured 
party  and  person  who  attempted  to  help  him,  made  just  after  the 
accident,  were  admissible);  Eastman  v.  Boston,  etc,  R.  Co.  (Mass.), 
3  Am.  &  Eng.  R.  Cas.,  N.  S.,  435  (statements  made  within  five 
minutes  after  accident);  foot-note  appended  to  (Josa  v.  Southern  Ry. 

ll;t£t''''i  i^  ^i  ^-  ?\ ®®3.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  693  (excla- 
mation of  bodily  pain). 
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the  defendant  consisted  in  failing  to  blow  the  whistle  or  ring 
tbe  bell  of  the  engine  drawing  the  train,  as  required  by  law, 
and  also  running  at  a  reckless  speed  across  a  street  crossing 
in  the  town  of  Union,  S.  C.  This  was  all  denied  by  the  de- 
fendant, who  also  alleged  that,  if  it  was  guilty  of  negligence 
in  failing  to  ring  its  bell  or  to  sound  the  whistle  on  the  engine, 
the  intestate  was  guilty  of  contributory  negligence  by  trying 
to  get  on  its  train  while  in  motion,  and,  by  failing  to  get  on 
its' train,  fell  so  near  or  on  its  track  that  his  foot  was  run 
over  by  a  wheel  of  one  of  its  freight  cars. 

The  action  came  on  for  trial  before  his  honor  O.  W.  Buch- 
anan as  circuit  judge,  and  a  jury  at  the  October  term,  1902, 
of  the  court  of  common  pleas  for  Union  county.  During  tbe 
trial  the  circuit  judge  admitted  some  testimony,  and  refused 
to  admit  some  testimony,  which  the  defendant  alleges  was 
erroneous ;  and  also  alleges  error  in  his  charge  to  the  jury 
in  modifying  defendant's  sixth  request  to  charge.  The  jury 
found  a  verdict  for  plaintiff  of  ^00.  The  defendant  then 
moved  on  the  minutes  of  the  court  for  a  new  trial,  which  mo- 
tion was  refused  by  the  circuit  judge.  After  entry  of  judg- 
ment upon  the  verdict,  the  defendant  appealed  therefrom 
upon  the  following  grounds: 

''(i)  In  refusing  to  allow  the  witness  Mrs.  Hawkins  to  be 
examined  as  to  tbe  frequency  of  boys  running  about  and  play- 
ing at  the  crossing  where  the  injury  occurred  during  the 
time  trains  were  passing  there,  and  in  sustaining  the  objec- 
tion of  plaintiff's  counsel  to  such  testimony;  it  being  respect- 
fully submitted  that  such  testimony  was  both  competent 
and  relevant  to  the  issues  involved  in  this  case. 

''(2)  In  permitting  the  witnesses  Gossett,  Ford,  and  Ro- 
chelle  to  testify  and  state  the  declarations  of  Wallace 
Williams,  the  injured  boy,  on  the  ground  they  were  a  part  of 
the  res  gestae;  whereas  it  is  respectfully  submitted  his  honor 
should  have  held  that  these  declarations  were  hearsay,  and 
were  not  a  part  of  the  res  gestae,  and  should  have  excluded 
them  from  the  evidence. 

''(3)  In  not  allowing  the  witness  Jacob  Rice  to  testify  to 
the  fact  that  the  crossing  where  the  injury  occurred  was  a 
common  gathering  place  and  playground  for  little  negro  boys; 
it  being  respectfully  submitted  that  this  evidence  was  relevant 
and  competent  on  the  question  of  contributory  negligence, 
and  also  as  to  whether  the  boy  may  not  have  been  a  tres- 
passer. 

''(4)  In  not  charging  the  defendant's  sixth  request  without 
modification,  to  wit:  'Where  one  sues  for  damages  on  ac- 
count of  injuries  causing  death,  he  must  prove  that  the  de- 
ceased died  from  the  injuries  alleged;'  and  in  modifying 
this  request  by  instructing  the  jury  that  they  should  consider 
this  in  the  light  of  and  in  connection  with  section  2139,  vol. 
I,  of  the  Code  of  1892.  The  error  being,  it  is  respectfully 
submitted :  First.  That  his  honor,   in  the  light  of  tbd  testi- 
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mony  of  the  pbyaicians  in  this  case*  erred,  in  that  this  modi- 
fication was  calculated  to  lead  the  jary  to  believe  that  if  one 
is  injured,  and  this  injury  weakens  his  constitution,  and  ren- 
ders him  less  able  to  resist  disease  than    he  would  be  if  in 
sound  health,  that  his  heirs  could  recover  damages  from  the 
persons  inflicting  the  injury,  if  some  disease  not  superin- 
duced by  the  injury  attacks  the  injured  person  and  causes  his 
death ;  whereas  it  is  respectfully    submitted  that  if  one  is 
injured  in  such  manner  so  as  to  weaken  his  constitution, 
even  if  this  does  render  him  less  able  to  resist  disease  than 
he  would  be  if  in  sound  health,  then  that  the  person  inflicting 
the  injury  is  not  liable  for  the  death  of  the  injured   person  if 
he  is  attacked  by  and  dies  from  a  disease  not  superinduced 
by  such  injurv.     Second.    That  his  honor's  modification  was 
calculated  to  lead  the  jury  to  conclude  that  under  Lord  Camp- 
beirs  act,  where  one  is  injured,  and  death  ensues  from  some 
disease,  whether  superinduced  or  not  by  the  injury,  that,  be- 
cause the  system  was  weakened,  those  named    in  the  act 
would  have  a  cause  of  action  against  the  one  inflicting  the 
injury;  whereas  his  honor  should  have  held  that    the  injury 
must  cause  death,  or  at  least  be  the  proximate  cause  thereof, 
before  a  cause  of  action  can  exist  under  the  act.     Third. 
That  by  this  modification  his  honor  took  away  from  the  jury 
the  question  of  the  proximate  cause  of  the  death,  and  led 
the  jury  to  believe  that,  if  one  is  injured  at  a  highway  cross- 
ing, and  the  defendant  failed    to  ring  its    bell  or  sound  its 
whistle,  as  the  statute  required,  and  this  injury  weakened  his 
constitution,  and  he  was   afterwards  attacked   by   disease, 
whether  superinduced  by  the  injury  or  not,  from  which  disease 
he  died,  then  that  his  heirs  could  recover  of  the  defendant 
if  the  injury  contributed  to  the  death  in  any  degree  whatever; 
whereas  it  is  respectfully  submitted  that  under  the  law  appli- 
cable to  causes  of  action  for  the  beneficiaries,  where  an  injury 
causes  death,  and  in  the  light  of  the  testimony  in  this  case, 
the  injury  must  at  least  have  contributed  as  a  proximate  cause 
to  the  death  before  a  recovery  could  be  had. 

(5)  Because  his  honor  erred  in  refusing  the  motion  for  a 
new  trial,  the  error  being  that  his  honor  erred  in  holding 
that  he  could  not  interfere  with  the  determination  of  the 
jury  where  there  was  any  evidence  on  the  issue  involved; 
whereas  his  honor  should  have  held  that  the  verdict  of  the 
jury  in  this  case  was  against  the  great  weight  of  the  evi- 
dence: (a)  As  to  whether  the  injury  was  caused  by  the 
engine  striking  the  boy  on  the  street  as  he  was  attempting  to 
cross  it,  or  by  the  boy  attempting  to  get  on  a  moving  car 
after  the  engine  had  already  crossed  the  street;  (b)  as  to 
whether  this  alleged  injury  caused  the  death  of  the  boy. 
That  his  honor  should  have  used  his  discretion,  and  should 
have  passed  on  the  question  whether  or  not  the  verdict  was 
against  the  greater  weight  of  the  evidence.*' 

We  will  now  examine  the  exceptions  in  our  own  order. 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S       607 

Williams  v*  Southern  Ky 

1.  We  do  not  think  there  was  error  when  the  circuit  judge 
refused  to  allow  Mrs.  Hawkins  to  testify  in  this  case  that 
little  boys  frequently  ran  about  and  played  on  the  crossing 
at  Wallace  street,  where  the  accident  occurred,  when  she  had 
testified  that  she  never  saw  Wallace  Williams  on  such 
crossing.  Her  proposed  testimony  was  not  only  immaterial 
to  any  issues  involved  in  this  case,  but  was  calculated  to  prej- 
udice plaintifi's  case.     This  exception  is  overruled. 

2.  We  think  the  circuit  judge  committed  no  error  when  he 
allowed  Gossett,  Ford,  and  Rochelle  to  testify  as  to  what 
Wallace  Williams  told  them  as  to  the  manner  in  which  he 
was  injured.  One  or  two  of  the  witnesses  saw  Wallace  Wil- 
liams when  he  was  struck  by  the  engine.  They  rushed  to 
his  help,  and  he  then  and  there  declared  to  them  how  he  was 
hurt.  This  court  has  several  times  held  that  the  declaration 
need  not  be  made  coincident  with  the  injury,  but  near  about 
it;  so  nearly  that  it  is  not  likely  that  the  declaration  could  be 
manufactured.  The  very  recent  case  of  the  State  v.  McDan- 
iel,  47  S.  E.  384,  establishes  the  foregoing  proposition  as  to 
the  admissibility  of  declarations  as  a  part  of  the  res  gestae. 
Leahey  v.  Cass  Avenue  &  Fair  Grounds  Railway  (Mo.)  10 
S.  W.  58,  10  Am.  St.  Rep.  300;  also  Wormsdorf  v.  Detroit 
City  Ry.  Co.  (Mich.)  42  N.  W.  1000,  13  Am.  St.  Rep.  453. 
This  exception  is  overruled. 

3.  The  witness  Mr.  Jacob  Rice  could  not  testify,  against 
the  objection  of  plaintiff,  that  little  boys  used  the  crossing 
where  the  accident  occurred  as  a  playground.  What  concern 
was  it  who  played  there,  if  plaintiff  did  not?  As  remarked 
in  disposing  of  first  exception,  such  testimony  was  not  only 
immaterial  to  the  issue  here  involved,  but  would  have  been 
prejudicial  to  the  case.     This  exception  is  overruled. 

4.  We  will  now  consider  the  fourth  exception.  The  de- 
fendant requested  the  presiding  judge  to  charge  the  jury  as 
follows:  ''(6)  Where  one  sues  for  damages  on  account  of  in- 
juries causing  death,  he  must  prove  that  the  deceased  died 
from  the  injuries  alleged.  I  have  just  read  you  that  statute 
which  says  ^contributed  to  the  injury,*  and  I  charge  you  that 
ifi  the  light  of  and  in  connection  with  the  section  I  have  just 
read  to  you.  (7)  A  jury  ought  not  to  find  that  one  died  from 
injuries  from  mere  probabilities.  It  should  be  proven  by  the 
preponderance  of  the  evidence.  I  charge  you  that."  It 
will  be  seen  that  the  presiding  judge  made  the  charge,  but 
qualified  it  by  referring  to  that  statute  which  says  ^'contrib- 
uted to  the  injury.'*  But  it  does  seem  to  us  that  when  the 
circuit  judge  charged  the  seventh  re(juest,  which  we  repro- 
duce herein,  he  cleared  away  any  possible  doubt.  We  have 
examined  the  whole  charge  of  the  circuit  judge,  and  find  it 
admissible  in  every  respect.  We  do  not  think  it  was  any  busi- 
ness of  the  circuit  judge  to  canvass  the  opinions  testified  to 
by  several  physicians.  It  would  have  been  at  variance  with 
oar  state  Constitution  if  he  had  done  so.    The  jury  heard  all 
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the  testimony.  They  remembered  that  the  uncontradicted 
testimony  of  the  plaintiff  was  that  her  intestate  was  tnever 
sick  a  day  since  be  was  a  baby.  Tbat  the  testimony  of  the 
defendant's  own  witness  Dr.  S.  S.  Lenord  stated  tbat  there 
was  no  sign  of  anything  but  the  wound  made  by  the  cutting 
off  his  foot  by  the  railway  on  the  i6th  April*  1902,  when  he 
went  to  call  on  the  intestate.  He  was  the  physician  em- 
ployed by  the  railway  itself.  He  used  the  iodoform  after 
which  the  ''rash/'  as  it  was  called,  first  made  its  appearance. 
Both  he  and  his  son  testified  that  the  wound  made  by  the 
operation  in  cutting  off  the  leg  of  Wallace  had  never  entirely 
healed,  and  the  other  physicians  say  tbat  it  was  never  en- 
tirely healed.  It  is  true,  he  fell  from  bis  crutches  and  opened 
the  wound  again.  It  is  true  tbat  he  had  a  spell  of  malarial 
fever,  but  it  was  stated  tbat  the  fever  had  subsided.  The  doc- 
tors all  united  in  saying  that  they  expected  Wallace  to  re- 
cover, but  he  did  not.  He  died  a  few  days  after  Dr.  Cnlp 
saw  him.  We  ought  to  have  stated  that  the  doctors  never 
did  undertake  to  say  with  any  certainty  as  to  what  killed 
Wallace.  They  all  admitted  that  the  wound  inflicted  by  the 
railway  company  had  its  effect  in  reducing  Wallace's  poweir 
of  resistance  to  disease.  The  jury  heard,  as  before  remarked, 
the  uncontradicted  testimony  that  Wallace  had  never  been 
sick  in  his  life;  that  he  was  stricken  down  by  this  railway 
company  on  the  i6th  April.  1902;  and  that  he  died  on  3d 
July,  1902,  never  having  recovered  from  this  wound  made  by 
the  railway  company.  They  had  the  right,  and  it  was  their 
duty,  to  pass  upon  all  the  testimony  in  the  case. ,  The  circuit 
judge  impressed  upon  their  minds  that  they  ought  not  to 
find  that  one  died  from  injuries  from  mer^  firobabilUus. 
(Italics  ours.)  Indeed,  that  was  the  duty  of  the  plaintiff  to 
prove  that  the  wounded  boy  died  from  the  injuries  alleged. 
We  think  that  the  charge  of  the  circuit  judge  could  not  mis- 
lead the  jury.  The  parties  have  had  a  fair  trial.  It  is  to 
the  interest  of  the  people  of  this  commonwealth  that  when 
a  fair  trial  has  been  had  in  a  cause  that  should  be  the  end 
of  it. 

It  is  the  judgment  of  this  court  that    the  judgment  of  the 
circuit  court  be,  and  it  is  hereby,  aflSrmed. 


GEORGIA  RY.  &  ELECTRIC  CO.  v,  JOINER. 

(two  cases). 

(Supreme  Court  of  Georgia,  Aug.  11,  1904.) 

[48  S.  E.  Rep.  336.] 

Street  Railways— Liability  for  Frightening  Teams.*— It  is  the  dnty 

of  a  street  railway  company,  in  operating  its  cars  along  a  public  road, 

^Frightening  teams,  duties  and  liabilities  of  railroad  companies,  see 
Louisville  &  N.  R.  Co.  v.  Lee  (Ala.),  6  R.  R.  R.  815,  29  Am.  &  Eng. 
R.  Cas.,  N.  S.,  815  (burden  of  proving  that  emission  of  steam  was  Qn« 
necessary);  Danville  R.  &  El.  Co.  v.  Hodnett  (Va.),  7  R.  R.  R.  170, 
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not  to  interfere  with  the  rights  of  individuals  using  such  road  by 
other  modes  of  travel,  by  making  unusual  and  unnecessary  noises, 
such  as  are  likely  to  frighten  animals  along  such  road;  and  for 
damages  resulting  from  a  breach  of  such  duty  the  compaiw  is  liable. 

Same — Crossings — Duty  to  Come  to  Full  Stop — ^AppHcation  of 
Statute.— Civ.  Code  1895,  §  2234,  providing  that  ''all  engine-drivers 
and  conductors  must  cause  the  trains  which  they  respectively  drive 
and  conduct  to  come  to  a  full  stop  within  fifty  feet  of  the  place  of 
crossing,"  where  the  tracks  of  separate  and  independent  railroads 
cross  each  other,  does  not  apply  to  a  street  railway,  so  as  to  compel 
it  to  stop  its  cars  before  crossing  a  steam  railroad  track. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M.  Reid,  Judge. 

Actions  by  J.  W.  Joiner  and  M.  E.  Joiner  against  the 
Georgia  Railway  &  Electric  Company.  From  orders  overrul- 
ing general  demurrers  to  the  petitions,  defendant  brings  error 
in  each  case.     Affirmed. 

Rosser  &  Brandon,  Walter  T.  Colquitt,  and  Ben  J.  Con- 
yers,  for  plaintiff  in  error.- 

W.  C.  Cousins  and  Westmoreland  Bros.,  for  defendants  in 
error. 

FISH,  P.  J.  J.  W.  Joiner  and  his  wife,  M.  E.  Joiner, 
brought  separate  action  against  the  Georgia  Railway  &  Elec- 
tric Company  for  damages  alleged  to  have  been  sustained  by 
each  of  them  by  reason   of  the  negligent  running  of    one  of 

^^^i—  III  ■»■■-■■■»■■■■■  ■■»  ■    ^.  ■»  ■  ■  ^  ■  I     ■■  .1  ■  ,  ,  .  ,      M^M^l^.  I    I  I^M^W^— ^^ 

30  Am.  &  Eng.  R.  Cas.,  N.  S.,  170  (duty  of  motorman  discovering 
that  horse  is  frightened  at  approaching  car);  Chesapeake  &  N.  Ry. 
Co.  V.  Ogles  (Ky.),  7  R.  R.  R.  740,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  740 
(duty  to  give  warning  on  approaching  trestle  crossing  highwa3r,  for 
the  protection  of  travelers) ;  Louisville  &  N.  R.  Co.  v.  Howerton  (Ky.), 
7  R.  R.  R.  554,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  554  (not  negligence  to 
fail  to  give  signal  when  approaching  crossing);  Chicago,  etc.,  R.  Co. 
V,  Roberts  (Neb.),  6  R.  R.  R.  277,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  277 
(not  liable  for  injuries  to  horses  taking  fright  at  ordinary  operation 
of  hand  car);  see  also,  Louisville  &  N.  R.  Co.  v.  Howerton  (Ky.), 
7  R.  R.  R.  554,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  554;  Hendricks  v.  Fre- 
mont, etc.,  R.  Co.  (Neb.),  6  R.  R.  R.  281,  29  Am.  &  Eng.  R.  Cas.,  N. 
S.,  281  (not  liable  for  injuries  caused  by  team  taking  fright  at  ordinary 
operation  of  train);  Sights  v.  Louisville  &  N.  R.  Co.  fKyOt  10  R.  R. 
R.  60,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  60  (sufficiency  of  evidence  of 
negligence  where  plaintiff's  team  took  fright,  at  crossing,  and  threw 
him  out  of  his  buggy);  Kentucky  &  I.  Bridge  Co*s  Receivers  v. 
Montgomery  (Ky.),'2  R.  R.  R.  405,  25  Am.  &  Eng.  R.  Cas.,  N.  S., 
405.  (care  required  of  trainmen  in  operating  train  upon  bridfre,  in- 
struction); Louisville  &  N.  R.  Co.  v.  Penrod  (Ky.),  1  R.  R.  R.  887, 
24  Am.  &  >Eng.  R.  Cas.,  N.  S.,  887  (customary  noises  in  operation  of 
train);  Texas  &  P.  Ry.  Co.  v.  Hamilton  (Tex.),  1  R.  R.  R.  884,  5*.4 
Am.  &  Eng.  R.  Cas.,  N.  S.,  884  (customary  signals);  Doran  v.  Cedar 
Rapids  &  M.  C.  Ry.  Co.  (Iowa),  3  R.  R.  R.  929,  26  Am.  &  Eng.  R. 
Cas.,  N.  S.,  929  (duty  of  motorman  to  exercise  care  to  discover 
plaintiff's  peril) ;  Kentucky  &  L  Bridge  Co*s  Receivers  v.  Montgomery 
(Ky.),  2  R.  R.  R.  405,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  405  Tduty  of 
trainmen  to  keep  a  lookout  on  one  side  of  company's  bridge);  Lowe 
V.  Alabama  &  V.  Ry.  Co.  (Miss.),  4  R.  R.  R.  335,  27  Am.  &  Eng.  R. 
Cas.,  N.  S.,  335  (frightened  horse  injured  by  reason  of  fall  into  ditch 
not  injured  by  the  running  of  the  locomotive  which  frightened  it; 
and  insufficiency  of  evidence  of  willfulness  or  wantonness);  Gulf,  C- 

12  R  R  R-39 
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the  defendant  company's  cars.  In  each  case  there  was  a 
general  demarrer  to  the  petition,  which  was  overruled,  to 
which  ruling  in  each  case  the  defendant  excepted.  As  the 
acts  of  negligence  charged  in  the  two  cases  were  substantially 
the  same,  the  cases  were  argued  together  before  this  court. 
The  allegations  of  the  petitions,  in  so  far  as  they  need  be 
considered  in  passing  on  the  questions  presented  for  our  de- 
termination, are,  in  substance,  as  follows:  The  defendant 
company  operated  an  electric  line  of  street  railway  alouR 
the  East  Point  and  College  Park  public  road,  in  FuItoD 
county.  Near  Ft.  McPherson  the  track  of  this  line  of  the 
defendant's  railway  crosses  nearly  at  right  angles  a  spur  track 
of  the  Central  of  Georgia  Railway  Company,  running  from 
its  main  line  into  Ft.  McPherson  barracks.  On  the  occasion 
in  question,  Joiner  and  his  wife  were  riding  in  a  buggy  drawn 
by  a  mule  along  such  public  road,  going  in  the  direction  of 
Atlanta,  and  when  they  neared  a  point  where  the  defendant 
company's  line  crossed  such  spur  track,  and  while  the  mule 
was  within  8  or  lo  feet  of  the  crossing,  a  car  of  the  defend- 
ant company,  going  in  the  same  direction  that  they  were« 
ran  up  behind  them  and  across  the  spur  track  at  the  unusually 
high  rate  of  speed  of  1$  or  20  miles  an  hour,  thereby  making 
a  terrific  and  unusually  loud  and  unnecessary  noise,  which 
frightened  the  mule  and  caused  it  to  run  away,  and  to  injure 

&  S.  F.  Ry.  Co.  V.  Milner  (Tex.),  1  R.  R.  R.  607,  24  Am.  &  Eng.  R. 
Cas.,  N.  S.,  607  (liability  for  frightening  horses  by  Riving  statutory 
crossing  signals);  Texas  &  P.  Ry.  Co.  v.  Hamilton  (Tex.),  1  R.  R.  R. 
884,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  884  (liability  for  injury  resulting 
from  malicious  conduct  of  employee);  Cleghorn  v.  Western  Ry.  of 
Alabama  (Ala.),  5  R.  R.  R.  501,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  501 
(liability  of  company  where  horse  of  ordinary  gentleness  was  fright- 
ened by  mail  crane);  Oates  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  3  R. 
R.  R.  916,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  916  (negligence  of  motorman 
in   violently   ringing  bell   could   not   be  justified   as   being  to   assist 
driver  of  runaway  horse  in  preventing  it  from  going  on  the  track); 
Kentucky  &  I.  Bridge  Co's  Receivers  v,  Montgomery  (Ky.),  2  R.  R. 
R.  405,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  405  (negligence  of  trainmen 
after  discovering  plaintiff's  peril  where  horse  was  frightened  on  toll 
bridge);  Kelsey  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  T  R.  R.  R. 
880,  24  Am.  &  Eng.  R.  Cas.,  N.  S,,  880  (sufficiency  of  evidence  of  neg- 
ligence in  sounding  whistle  under  bridge);  International  &  0.  N.  R. 
Co.  V.  Locke  (Tex.),  2  R.  R.  R.  754,  25  Am.  &  Eng.  R.  Cas.,  N.  S., 
754  (team  frightened  at  crossing  by  hand  car  which  was  an  unsightly 
object);  Texas  Midland  R.  R.  v.  CJardwell  (Tex.).  1  R.  R.  R.  892,  24 
Am.    &    Eng.    R.    Cas.,    N.    S.,    892    (unnecessarily    allowing   engine 
emitting  steam  to  remain  at  crossing);  Lake  Shore  &  M.  S.  1^.  Co. 
^.  Butts   (Ind.),  1  R.  R.  R.  898,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  898 
{usual  and  necessary  noises  in  starting  train  at  crossing);  note,  22 
Am.  &  Eng.  R.  Cas.,  N.  S.,  441   (whether  railroad  companies  liable 
for   injuries   resulting  from   malicious   conduct   of  its    employees  in 
frightening  horses);  note  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  724;  extensive 
note,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  283  et  seq.;  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Parks   (Kan.),  14  Am.  &  Eng.   R.  Cas.,  N.  S.,  808   (un- 
necessary   sounding    of   whistle);    Ohio    Val.    R.    Co*s    Receiver   tr. 
Young  (Ky.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  399  (admissibility  of  evi- 
dence of  failure  to  give  signals);  Mitchell  v.  Nashville,  C.  &  St.  L. 
Ry.  Co.  (Tenn.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  776  (blowing  whistle 
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Joiner  and  bis  wife  in  tbe  manner  set  forth.  It  was  further 
'  alleged  that,  if  the  car  had  gone  over  the  crossing  at  a  rea-> 
sonable  rate  of  speed,  such  unusual  and  unnecessary  noise 
would  not  have  been  made,  and  that  the  agents  and  servants 
of  the  defendant  company  in  charge  of  its  car  knew  that 
lunning  across  the  spur  track  at  the  rate  of  speed  they  were 
going  would  make  such  a  loud  and  alarming  noise  as  would 
frighten  the  mule,  which  they  saw  was  in  such  close  prox- 
imity to  the  crossing.  It  was  also  alleged  that  the  servants 
of  the  defendant  company  were  further  negligent  in  not 
stopping  the  car  within  50  feet  of  the  place  of  crossing,  as 
required  by  the  law  of  this  state. 

I.  This  court  has  held  that  while  a  railroad  company  has 
a  right  to  make  all  the  noises  incident  to  the  movement  and 
running  of  its  engines,  and  to  give  the  usual  and  proper 
signals  of  danger,  as  the  sounding  of  whistles  and  ringing  of 
bells,  and  while  it  will  not  be  liable  for  injuries  occasioned 
by  horses  driven  upon  tbe  highway  taking  fright  at  such 
noises,  if  it  exercised  the  right  in  a  lawful  and  reasonable 
manner,  yet,  when  approaching  or  running  alongside  of  pub- 
lic streets  or  thoroughfares,  it  is  the  duty  of  tbe  company  to 
so  operate  its  cars  as  not  unnecessarily  to  interfere  with  the 

beneath  bridge);  Kepner  v.  Harrisburg  Traction  Co.  (Pa.),  8  Am.  & 
Eng.  R.  Cas.,  N.  S.,  493  (breaking  of  trolley  wire);  Louisville  &  N. 
R.  Co.  V.  Penrod  (Ky.),  17  Am.  &  Eng.  R.  Cas..  N.  S.,  750  (care  re- 
<iuired  of  railroads  in  streets);  McCann  v.  Consolidated  Traction  Co. 
(N.  J.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  280  (care  to  be  exercised  in 
running  cars  so  as  not  to  frighten  horses) ;  Flaherty  v.  Harrison 
(Wis.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  176  (care  to  be  exercised  at 
crossings);  Boothby  v.  Boston  &  M.  R.  R.  (Me.),  8  Am.  &  Eng.  R. 
Cas.,  N.  S.,  299  (discharge  of  steam  by  engineers  at  crossings); 
Tnabnett  v.  St.  Louis,  etc.,  Ry.  Co.  <Ark.),  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  590  (duty  to  lookout  for  team  near  crossings);  Louisville  & 
N.  A.  C.  Ry.  Co.  v,  Schmidt  (Ind.),  6  Am.  &  Eng.  R.  Cas.,  N.  S., 
571  (engine  under  excessive  and  unnecessary  pressure  of  steam); 
Proctor  V.  Southern  Ry.  Co.  (S.  Car.),  22  Am.  &  Eng.  R.  Cas.,  N.  S., 
426  (exemplary  damages  for  willfulness  and  recklessness);  Atlanta, 
K.  &  N.  Ry.  Cfo.  V.  Durham  (Ga.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  606 
(failure  to  comply  with  statutory  requirements  as  to  crossings); 
Miller  v.  Wellington  &  P.  R.  Co.  (N.  Car.),  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  557  (it  is  not  negligence  to  obstruct  crossing  with  engine 
emitting  steam,  for  a  few  minutes,  in  order  to  transact  business): 
Coleman  v.  Wrightsville  &  T.  R.  Co.  (Ga.),  23  Am.  &  Eng.  R.  Cas., 
N.  S.,  863  (liability  for  frightening  team  on  side  track  as  affected  by 
excessive  speed  and  failure  to  give  crossing  signals);  Omaha  St.  R. 
Co.  V.  Duvall  (Neb.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  269  (duty  of  mo- 
torman);  Chicago,  etc.,  R.  Co.  v.  Shafer  (Neb.),  5.  Am.  &  Eng.  R. 
Cas.,  N.  S.,  698  (possibility  of  teams  being  frightened  by  reason  of 
operation  of  railroad  as  an  element  of  damages  in  eminent  domain 
proceedings);  Philadelphia,  W.  &  B.  R.  Co.  v.  Burkhardt  (Md.),  5 
Am.  &  Eng.  R.  Cas.,  N.  S.,  189  (horses  frightened  by  escape  of  steam 
where  company  was  not  negligent);  Ochiltree  v.  Chicago  &  N.  W. 
Ry.  Co.  (Iowa),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  30  (giving  signals); 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Morrow  (Kan.),  5  Am.  &  Eng.  R.  Cas.,. 
N.  S.,  262  (hand  car  on  side  track);  Valley  v.  Concord  &  M.  R.  R. 
(N.  H.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  128-  (horses  frightened  by 
lumber  near  highway);  Everett  v.  Receivers  of  Richmond  &  D.  R. 
Co.   (N.  Car.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  523  (negligently  and 
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rights  of  individuals  traveling  sncb  streets  or  thorongbfares 
by  otber  modes  of  travel,  or  to  endanger  sncb  travel  by  an- 
necessary  noises,  frightening  borses,  and  for  damages  resolt- 
iog  from  a  breach  of  such  duty  the  company  would  be  liable. 
Georgia  Railroad  Co.  v.  Carr,  73  Ga.  557.  Bat  it  is  only 
where  the  company's  servants  make  unusual  and  unnecessary 
noises  in  the  running  of  its  trains,  and  wbcire  no  necessity  for 
the  making  of  such  noises  is  made  to  appear,  that  it  is  liable 
for  injuries  resulting  in  consequence  thereof.  Morgan  v. 
Central  Railroad,  77  Ga.  788.  See,  also,  in  this  connection. 
Hill  V.  Rome  Street  Railroad  Co.,  loi  Ga.  66,  28  S.  E.  631, 
and  Cbalkley  v.  Central  Ry.  Co.,  120  Ga.  — ,  48  S.  E.  194.  As 
we  have  seen,  the  petitions  in  the  cases  under  consideration 
charged  that  the  noise  made  by  the  running  of  defendant's 
car  over  the  crossing  was  both  unusual  and  unnecessary^ 
and  that  the  servants  of  the  defendant  in  charge  of  the  car 
knew  that  such  noise,  on  account  of  the  proximity  of  the 
mule  to  the  crossing,  was  likely  to  frighten  the  animal  and 
cause  it  to  run  away.  We  are  very  clear  that  the  petitions 
were  not  open  to  general  demurrer,  and  that  the  trial  judsre 
did  not  err  in  so  ruling. 
2.  Civ.  Code  189S,  §2234,  declares:  '^Whenever  the  tracks 

wantonly  blowing  whistle,  instruction);  Thompson  v.  Dottcrcr  (La.)» 
21  Am.  &  Eng.  R.  Cas.,  N.  S.,  14  (liability  for  negligence  in  operation 
of  cars  furnished  to  another  company  and  operated  on  tatter's  road) ; 
Ohio  Val.  R.  Go's  Receiver  v.  Young  (Ky.),  8  Am.  &  Eng.  R.  Cas.» 
N.   S.,  399   (ordinary  noises  in  operating  trains);   Patnoude  v.   New 
York,  etc.,  R.  Co.  (Mass.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  860  (liability 
where  horse  is  frightened  by  street  car  left  near  street  railway  barn 
to  be  unloaded,  as  between  street  railway  company  and  steam  railroad 
company,  by  which  it  had  been  hauled);  Central  of  Ga.  Ry.  Co.  «?. 
Black  (Ga.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  864  (usual  and  necessary 
noises  in  the  operation  of  trains);  Brendle  v.  Spencer  (N.  Car.),  16 
Am.  &  Eng.  R.  Cas.,  N.  S.,  722  (negligence);  Flynn  v.  Boston  &.  A. 
R.   Co.   CMass.),  8  Am.   &  Eng.  R.  Cas.,  N.  S.,  691   (negligence  in 
blowing  whistle  was  a  question  for  the  jurv);   International  &.  Q. 
N.  R.  Co.  V.  Yarborough  (Tex.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  733 
(liability  for  wanton  acts  of  employees);  Inabnett  v.  St.  Louis  I.  M. 
&  S.  Ry.  Co.  (Ark.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  590  (negligence 
in  unnecessarily  blowing  whistle);  Weil  v.  St.  Louis  S.  W.  Ry.  0>. 
(Ark.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  721  (negligently  blowing  whis- 
tle); Dewey  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  11  Am.  &  Eng. 
R.  Cas.,  N.  S.,  275   (no  liability  for  frightening  horses  through  the 
noises  usually  incident  to  operation  of  railroad);  Simmons  v,  Penn- 
sylvania R.  (5o.  (Pa.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  466  (proximate 
cause  where  horses  frightened  by  escape  of  steam  during  delay  caused 
by  violation  of  ordinance  in  failing  to  raise  safety  gates);   Illinois 
CTent.   R.   Co.  v.   Griffin   (111.),  17  Am.   &   Eng.   R.   Cas.,   N.   S.,  767 
(railway  company  piling  cinders  on  highway  near  crossing  in  such  a 
way  as  to  frighten  horses  is  guilty  of  negligence);  Louisville  &  N. 
R.  Co.  V.  Penrod  (Ky.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  759  (signals, 
railroads  in  streets);   Louisville  &  N.   R.   Co.  v.  Shearer   (Ky.),  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  138  (sounding  whistle  under  bridge  un- 
necessarily as  negligence);  Flewelling  v.  Lewiston  &  A.  H.  R.  Co. 
(Me.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  501  (street  railways);  Southern 
Ry.  Co.  V.  Pool  (Ga.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  617  (wanton  act 
of  employee);  Brendle  v.  Spencer  (N.  Car.),  16  Am.  &.  Eng.  R.  Cas., 
N.  S.,  722  (wanton  and  willful  negligence). 
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of  separate  and  independent  railroads  cross  each  other  in 
this  state*  all  engine-drivers  and  condnctors  must  caase 
the  trains  which  they  respectively  drive  and  conduct  to 
come  to  a  full  stop  within  fifty  feet  of  the  place  of  crossing, 
and  then  to  move  forward  slowly.  The  train  of  the  road 
first  constructed  and  put  in  operation  shall  have  the  privilege 
of  crossing  first."  As  was  said  in  Savannah  Railway  v.  Wil- 
liams, 117  Ga.  414,  43  S.  E.  751,  61  L.  R.  A.  249,  ''the  Con- 
stitution, statutes,  and  decisions  cf  this  state  recognize  that 
the  word  'railroad'  is  generic,  and  includes  street  railroads, 
narrow-gauge  roads,  horse  car  companies,  dummy  lines,  and 
street  railroads  operated  by  electricity.  Whether  a  particular 
statute  applies  to  any  one  of  these  various  fotms  of  railroads 
is  to  be  determined  from  the  language  of  the  statute,  from 
the  context,  or  from  the  intent  of  the  law  makers.''  Apply- 
ing this  rule  of  construction  to  the  statute  under  considera- 
tion, it  is  obvious,  we  think,  that  the  statute  does  not  apply 
to  street  railroads.  In  Savannah  Railway  v.  Beasley,  94  Ga. 
142,  21  S.  E.  285,  it  was  held  that  a  street-railway  company 
is  under  no  duty  to  stop  its  cars  before  reaching  the  crossing 
of  a  public  highway.  The  statute  requiring  railroad  trains 
to  stop  before  crossing  public  highways  and  the  one  re- 
quiring railroad  trains  to  stop  before  crossing  the  track  of 
other  railroads  are  similar  in  object,  and  the  penalty  for 
failure  to  comply  with  the  statute  is  in  each  instance  the 
same.  If  the  law  as  to  stopping  before  reaching  public  high- 
ways does  not  apply  to  street  railways,  then,  by  analogy,  it 
would  seem  that  the  law  does  not  require  the  cars  of  a  street 
railroad  company  to  stop  before  crossing  a  railroad  track. 
Judgment  affirmed.     All  the  Justices  concurring. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  BROCK. 
(Supreme  Court  of  Kansas,  June  11,  1904.) 

[77   Pac.   Rep.   86.] 

Contributory  Negligence — ^Attempt  to  Avoid  Danger — ^Error  o£ 
Judgment  Caused  by  Fright* — ^There  is  a  general  rule  that  when  two 
ways  are  open  to  a  person,  one  of  which  is  obviously  safe,  and  the 
other  plainly  dangerous,  and  he  voluntarily  chooses  the  latter,  he  will 
ordinarily  do  so  at  his  peril;  but  if  one  is  placed  in  peril  by  the 
negligence  of  another,  and,  through  consequent  fear  and  bewilder- 
ment, errs  in  judgment,  and  makes  an  injudicious  choice  of  a  means 
of  escape,  contributory  negligence  cannot  be  ascribed  to  him  as  a 
matter  of  law. 

Accident  at  Crossing — Signals — Comparative  Weight  of  Positive 
and  Negative  Testimony.f — In  weighing  conflicting  evidence  as  to 

♦See  foot-note  appended  to  Chicago,  etc.,  R.  Co.  v.  Lilley  (Neb.)^ 
7  R.  R.  R.  798,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  798,  where  all  the 
preceding  authorities  in  this  series  are  collected;  Chesapeake  &  N. 
Ry.  Co.  V.  Ogles  (Ky.),  7  R.  R.  R.  740,  30  Am.  &  Eng.  R,  Cas., 
N.  S.,  740. 

tSee  foot-note  appended  to  Stanley  v.  Cedar  Rapids,  etc.,  Ry.  Co. 
(Iowa),  9  R.  R.  R.  398,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  398;  Kimtz 
V.  New  York,  etc.,  R.  Co.  (Pa.),  9  R.  R.  R.  377,  32  Am.  &  Eng.  R. 
Cas.,  N.  S.,  377. 
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ivhether  the  whistle  of  a  locomotive  approaching  a  crossing  was 
sounded,  the  law  p^ves  a  preference  to  positive  over  negative  evidence; 
and  where  there. is  positive  testimony  by  those  in  charge  of  the  train 
that  the  whistle  was  sounded,  and  negative  testimony  of  those  within 
hearing  that  they  did  not  hear  it  sounded,  the  court  should,  upon 
request,  call  the  attention  of  the  jury  to  the  relative  value  of  the  two 
classes  of  testimony. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Montgomery  County;  Tbos. 
J.  Flannelly,  Judge. 

Action  by  J.  T.  Brock  against  the  St.  Louis  &  San  Fran* 
CISCO  Railroad  Company.  Judgment  for  plaintiff,  and  de« 
fendant  brings  error.     Reversed. 

Pratt,  Dana  &  Black,  L.  F.  Parker,  and  Tbos.    H.   Stan- 
ford, for  plaintifi  in  error. 
A.  B.  Clark  and  J.  D.Brown,  for  defendant  in  error. 

JOHNSTON,  C.  J.  J.  T.  Brock  recovered  a  judgment 
against  tbe  St.  Louis  &  San  Francisco  Railroad  Company 
for  $7,000  for  personal  injuries  sustained  because  of  tbe  alleged 
negligence  of  tbe  company.  In  bis  petition  be  averred  tbat, 
in  traveling  over  a  bighway  witb  wbicb  be  was  unfamiliar^ 
it  became  necessary  for  bim  to  cross  tbe  railroad  track;  tbat 
east  of  tbe  crossing  tbe  railroad  runs  tbrougb  a  deep  cut,  and 
tbat  in  tbe  same  direction  and  near  tbe  crossing  tbere  is  a 
curve  in  tbe  railroad;  tbat  tbe  embankments  around  tbe 
curve  and  along  tbe  cut  are  bigb,  and  tbat  on  the  embank- 
ments grass,  weeds,  and  brush  were  negligently  permitted  to 
grow  and  stand  so  as  to  greatly  obstruct  tbe  view  of  one  ap- 
proaching the  track;  that  as  be  approached  tbe  crossing 
cautiously,  checking  bis  team  to  a  walk,  looking  and  listening 
for  a  coming  train,  and  hearing  and  seeing  none,  nor  any 
signals  indicating  tbat  one  was  approaching,  and  when  bis 
horses  were  upon  tbe  track,  a  locomotive  and  train  came 
around  tbe  curve  and  out  of  the  cut,  running  at  a  bigb  rate  of 
speed,  without  having  given  a  signal  or  warning  of  any  kind. 
To  save  himself,  be  whipped  up  bis  horses,  and  they  sprang 
forward,  clearing  the  track  and  avoiding  a  collision  with  thei 
locomotive,  but  that  when  tbe  wheels  struck  the  rails  of 
the  track  be  was  first  thrown  forward  on  the  dashboard  of  tbe 
buggy,  and  then  backward  against  the  seat,  wrenching  and 
injuring  himself  severely,  shattering  his  nervous  system,  im- 
pairing the  action  of  his  heart,  and  causing  great  pain  and 
injury  to  bis  head,  neck,  and  spinal  column.  Tbe  negligence 
charged  was  the  failure  of  the  company  to  sound  the  whistle 
8o  rods  east  of  the  crossing,  or  to  give  any  signals  in  coming 
up  to  the  crossing  through  the  cut  and  around  tbe  curve, 
and,  further,  that  there  was  negligence  in  allowing  grass, 
weeds,  and  brush  to  grow  along  tbe  track,  so  as  to  conceal 
a  coming  train  or  a  traveler  approaching  tbe  crossing.  The 
first  trial  resulted  in  a  verdict  and  judgment  against  the  com- 
pany for  $400,  but  it  was  reversed  for  error  in  the  instructions. 
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Railroad  Co.  v.  Brock,  64  Kan.  90,67  Pac.  538.  At  the 
second  trial  the  jury  awarded  Brock  damages  in  the  sam  of 
$7,000,  and  a  great  many  of  the  rulings  then  made  are  chal-^ 
lenged. 

It  is  now  contended  that  the  averments  of  the  petition,  as 
well  as  the  plaintifiE's  evidence,  shows  that  Brock  recklessly 
ran  a  race  with  the  locomotive,  and  was  injured  when  he 
might  have  avoided  danger  if  he  had  backed  or  turned  his 
team  ofi  of  the  track,  or  had  jumped  from  the  buggy  when  he 
first  saw  the  approaching  train.  There  is  a  general  rule  that 
when  two  ways  are  open  to  a  person,  one  of  which  is  obvi- 
ously safe,  and  the  other  plainly  dangerous,  and  he  vclun- 
taiily  chooses  the  latter,  he  will  ordinarily  do  so  at  his  peril. 
This  rule  has  its  exceptions — as,  for  instance,  if  a  person  is 
placed  in  peril  through  the  negligeoce  of  another,  and,  through 
consequent  fear  and  bewilderment,  errs  in  judgment,  and 
makes  an  injudicious  choice  of  a  means  of  escape,  contribu- 
tory negligence  cannot  be  ascribed  to  him  as  a  matter  of  law. 
In  snch  a  case  the  party  who  put  him  in  peril  may  be  said  to 
have  caused  the  error  in  judgment  as  well,  and  the  question 
as  to  whether  he  acted  with  reasonable  care  under  the  cir- 
cumstances is  generally  one  for  the  jury.  Who  can  say  that 
it  would  have  been  a  wiser  course  for  Brock  to  have  at- 
tempted to  back  or  pull  his  team  ofi  the  track  after  seeing 
the  locomotive,  which  he  said  was  only  about  200  feet  away 
when  he  first  discovered  it?  His  team  was  then  upon  the 
track,  moving  forward,  and  who  can  say  there  would  not  have 
been  greater  risk  in  checking  the  team  and  backing  or  pull- 
ing them  off,  than  to  have  proceeded  in  the  direction  in  which 
they  were  already  moving?  By  striking  the  horses  and  urg- 
ing them  forward  he  did  clear  the  track  and  avoid  a  collision. 
A  greater  disaster  might  have  resulted  if  he  had  chosen  the 
.other  course.  A  person  of  ordinary  prudence  is  not  expected 
to  act  with  the  same  presence  of  mind  and  care  under  the 
stress  of  sudden  and  impending  danger  as  he  would  under 
other  conditions,  and  whether  Brock  exercised  reasonable 
care  under  the  circumstances  was  peculiarly  a  question  (or 
the  jury.  Whether  he  should  have  stopped,  as  well  as  looked 
and  listened  for  a  train  when  he  approached  the  crossing, 
was,  as  determined  on  the  first  review,  properly  submitted  to 
the  jury.  Railroad  Co.  v.  Brock,  supra.  In  that  proceed- 
ing the  sufficiency  of  the  petition  was  determined  in  his  favor, 
and  the  testimony  offered  in  support  of  his  claim  was  held 
to  make  a  prima  facie  case  for  his  recovery. 

There  is  complaint  of  the  rulings  made  in  charging  the 
jury.  The  case  appears  to  have  been  fairly  submitted,  ex- 
cept in  one  particular.  Requests  were  made  for  instructions 
as  to  the  difference  in  the  force  and  weight  of  positive  and 
negative  testimony,  but  all  of  them  were  refused.  There 
was  conflicting  evidence,  as  is  usual  in  cases  of  this  kind,  in 
regard  to  the  blowing  of  the  whistle  for  the  crossing.    Those 
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in  charge  of  the  train  testified  positively  that  the  whistle  was 
sounded,  while  the  defendant's  witnesses  testified  that  they 
did  not  hear  it.  The  failare  to  blow  the  whistle  or  to  give 
any  signal  of  the  approach  was  the  principal  ground  of  neg- 
ligence charged  against  the  railroad  company,  and  hence  the 
weight  to  be  given  to  the  difierent  kinds  of  conflicting  testi- 
mony with  respect  to  the  latter  was  very  important.  In 
cases  of  this  character  the  courts  have  deemed  it  necessary 
to  pointedly  call  the  attention  of  the  jury  to  the  difierence 
between  positive  and  negative  testimony.  In  Missouri 
Pacific  Railway  Co.  v.  Pierce,  39  Kan.  391,  18  Pac.  305— a 
case  like  this  one — the  refusal  to  give  an  instruction  pointing 
out  the  distinction  was  made  the  ground  for  a  reversal  of  the 
judgment.  The  circumstances  of  the  two  cases  were  similar, 
and  the  instruction  requested  and  refused  in  this  case  is 
almost  a  literal  copy  of  the  one  which  it  was  held  in  the 
Pierce  Case  was  erroneously  refused.  In  Missouri  Pacific  Rail- 
way Co.  V.  Moflfatt,  56  Kan.  667,  44  Pac.  607,  it  was  held 
that  where  there  was  positive  evidence  that  signals  were  given, 
and  negative  testimony  that  they  were  not  given,  it  is  the 
duty  of  the  court,  upon  request,  to  call  the  attention  of  the 
jury  to  the  relative  value  of  the  two  classes  of  testimony. 
See,  also.  Railroad  Co.  v.  Lane,  33  Kan.  702,  7  Pac.  587; 
Railroad  Co.  v.  Commissioners  of  Stafiord  County,  36  Kan. 
121,  12  Pac.  593;  Railway  Co.  v.  Hinsdale,  38  Kan.  507,  16 
Pac.  937.  Of  course,  if  the  witnesses  had  equal  opportuni- 
ties to  bear,  were  giving  like  attention  to  the  sounding  of  the 
whistle,  and  were  equally  positive  in  their  statements  as  to 
whether  it  was  sounded,  there  would  be  little  room  for  the 
application  of  the  rule.  So  it  was  said  in  Railroad  Co.  v. 
Lane,  supra,  that  ''the  testimony  of  one  who  was  in  a  posi- 
tion to  hear,  that  it  was  not  sounded,  while  negative  in  form, 
is  a  positive  statement  of  fact,  and,  where  the  witnesses  had 
equal  opportunity  to  hear  the  whistle,  and  are  equally  cred- 
ible, it  is  generally  of  as  much  value  as  the  testimony  of  one 
who  states  that  it  was  sounded."  Perhaps  the  testimony  of 
Brock,  who  declares  that  he  was  giving  heed  for  signals, 
may  belong  to  this  class,  but  some  of  the  testimony  in  his 
behalf  clearly  comes  within  the  rule  of  the  Pierce  Case,  and 
hence  the  instruction  should  have  been  given. 

For  this  error  the    judgment  must  be    reversed,   and  the 
cause  remanded  for  a  new  trial.     All  the  Justices  concurring. 


HORTENSTINE  v.  VIRGINIA-CAROLINA  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia,  June  23,  1904.) 

[47  S.  E.  Rep.  996.] 

Negligence — Sufficiency  of  Declaration. — A  declaration  for  injuries 
caused  by  the  negligehce  of  the  defendant  must  show  that  from  the 
relation  existing  oetween  the   plaintiff  and  defendant   a  legal   duty 
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was  owing  from  the  latter  to  the  former,  the  failure  to  discharge 
which  caused  the  injury. 

Injury  to  Trespasaer  on  Track — Liability  Depending  upon  Doctrine 
of  Discovered  PeriL* — In  an  action  by  trespasser  upon  a  railroad 
track  to  recover  for  injuries,  the  declaration  must  aver  that  after  the 
railroad  company  discovered  his  peril  it  could  in  the  exercise  of 
ordinary  care  have  avoided  injury  to  him. 

Trespassers  and  Licensees — Diuty  to  Furnish  Safe  Appliances^ — ^A 
railroad  company  owes  to  trespassers  and  licensees  no  duty  of  pro- 
viding reasonably  safe  and  proper  appliances. 

Same — Duty  as  to  Running  Trains. — A  railroad  company  owes  to 
a  trespasser  upon  its  track  no  duty  in  regard  to  the  rate  of  speed  or 
schedule  time  upon  which  it  shall  run  its  trains. 

Application  of  Statute. — Section  2900,  of  the  Code  of  1887,  pre- 
servmg  to  any  person  injured  by  a  violation  of  the  statute  the  right 
to  maintain  an  action  for  injury,  was  designed  only  to  preserve  such 
right  where  it  existed  at  common  law,  and  not  to  give  a  right  of  action 
where  none  existed. 

Trespassers — Crossings — Signals — ^Application  of  Statute. — ^The 
statute  requiring  a  railroad  company  to  sound  the  whistle  of  its 
engine  before  reaching  a  crossing  was  not  made  for  trespassers  nor 
licensees,  and  it  owes  no  such  duty  to  them. 

Tort — Declaration.^ — In  actions  for  tort  the  declaration  must  state 
sufficient  facts  to  enable  the  court  to  sav  upon  demurrer  whether, 
if  the  facts  stated  are  proved,  plaintiff  would  be  entitled  to  recover. 

Error  to  Circuit  Coart,  Washington  County. 

Action  by  J.  W.  Hortenstine,  administrator  of  W.  P.  Rich- 
ards, against  the  Virginia-Carolina  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.     AfBrmed. 

John  W.  Neal  and  L.  P.  Summers,  for  plaintiff  in  error. 
White  &  Penn,  for  defendant  in  error. 

CARDWELL,  J.  This  action  was  brought  in  the  circuit 
court  of  the  county  of  Washington  by  the  administrator  of  W. 
P.  Richards,  deceased,  against  the  Virginia-Carolina  Rail- 
way Company,  to  recover  damages  for  the  death  of  plaintifi's 
intestate,  caused,  as  alleged,  by  the  negligence  of  the  defend- 
ant company.  The  declaration  contains  seven  counts,  and 
the  defendant  company  demurred  to  it  and  to  each  count 
thereof,  which  demurrers  were  sustained,  and  a  final  judg- 
ment rendered  in  favor  of  the  defendant  company.  To  this 
judgment  this  writ  of  error  was  awarded. 

Substantially,  the  allegation  of  the  first  count  in  the  decla- 
ration is  that  the  defendant  company  was  possessed  of  certain 
engines  and  cats,  used  and  employed  in  carrying  pas- 
sengers and  freight  along  the  line  of  its  railway  in  Washington 
county,  Va.,  and  that  on  the  loth  day  of  November,    1901, 

*As  to  the  care  due  licensees  and  trespassers  on  railroad  tracks, 
see  foot-note  appended  to  Alabama  G.  S.  R.  Co.  v.  Guest  (Ala.).  9 
R.  R.  R.  441,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  441;  Illinois  Cent.  R.  Co. 
V.  Eicher  (III),  9  R.  R.  R.  226,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  226. 

As  to  the  duties  and  liabilities  of  railroad  companies  with  respect 
to  persons  on  their  tracks  as  affected  by  the  doctrine  of  discovered 
peril,  see  foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Vanarsdell's 
Adm'r  (Ky.),  10  R.  R.  R.  1,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  where 
all  the  preceding  authorities  in  this  series  are  collected. 
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the  defendant  company  conducted  itself  so  negligently  and 
unskillfully  in  the  operation  of  its  said  business  as  to  inflict 
upon  the  plaintifi's  intestate  severe  bodily  injuries,  by  reason 
whereof  he  died.    It  is  insisted  that  this  count  measures  np 
to  the  requirements  of  a  declaration  in  such  actions,  as  laid 
down  in  B.  &  O.  R.  R.  Co.  v.  Sherman's  Adm'x,  30  Grat^ 
602.  and  approved  in  N.  &  W.  R.  R.  Co.  v.  Harman's  Adm'r^ 
83  Va.  553,  8S.  E.  251,  Seaboard,  etc.,  R.  R.  Co.  v.  Joyner's 
Adm'r,  92  Va.  354,  23  S.  E.  773,  and  Birckhead  v.  C.  &   O. 
Ry.  Co.,  95  Va.  648,  29  S.  E.  678,  since  by  these  authorities 
it  is  sufficient  to  set  forth  the  cause  of  action  in  general  terms» 
and  aver  that  the  injury  was  inflicted  by  the  wrongful  act« 
neglect,  and  default  of  the  defendant. 

In  B.  &  O.  R.  R.  Co.  v.    Whittington's  Adm'r,   30  Grat. 
805,  the  same  judges  who  decided  the  case  of  B.  &  O.  R.  R. 
Co.  V.  Sherman's  Adm'x,  evinced  an  apprehension  that  they 
had  gone  further  in  that  case  than  in  principle  they  should 
have  gone.     The  only  material  difference  between  the  decla- 
rations in  the  two  cases  is  that  in  the  last  named  the  place 
where  the  alleged  negligent  act  was  committed  is  designated,, 
while  in  the  first  named  it  is  not;  and  the  first  count  in  the 
declaration  in  the  case  at  bar  is  in  form   and  substance  the 
second  count  in  the  declaration  in  the  Whittington   Case» 
where  in  the  opinion  by  Staples,  J.,  sustaining  a  demurrer  to 
that  count,  it  is  said:    ''Now,  whether  the  plaintiff's  intestate 
was  at  the  time  a  passenger  on  the  train  and  received  his  in- 
juries as  such,  or  whether  he  was  an  employee  of  the  com- 
pany and  was  injured  while  engaged  in  its  service,  or  whether 
he  was  a  stranger  crossing  the  track  of  the  company's  road, 
or  whether  he  was  on  the  track  at  all,  or  in  the  cars,  or  at  the 
station,  or  in  what  manner  he  was  injured,  the  declaration 
does  not  inform  us.     It  was  impossible  for  the  defendants  to 
learn  from  this  declaration  the  grounds  upon  which  plaintiff^ 
was  proceeding.     The  declaration  amounted  to  an  averment, 
simply,  that  the  plaintiff's  intestate  was  injured  by  the  neg- 
ligence of  the  defendants  in  the  operation  of  their  business 
in  using  and  employing  their  engines    on  their   railway.'* 
And  then,  after  stating  the  object  of  a  declaration,   which 
is  too  well  understood  to  be  repeated  here,  the  learned  judge 
continues:    ''It  is  very  true    that    in  actions  for  torts  it  *is 
frequently  sufficient  to  describe  the  injury  generally,  without 
setting  out  the  particulars  of  the  defendant's  misconduc«.     In 
such  cases  great  latitude  of  statement  is  allowed.     But  this 
rule  does  not  justify  a  general  and  indefinite  mode  of  declar- 
ing, admitting  of  almost  any  proof.     *    *    *    The  learned 
counsel  for  the  plaintiff  insists  that,  if  greater  particularity 
is  required  in  stating  the  cause  of  action,  the  plaintiff  is  lia- 
ble to  be  defeated  on  the  trial   by  a  variance  between  the 
allegations  and  the  proofs.     A  declaration  can,  however,  sub- 
serve no  good    purpose  unless  it  be    sufficiently  specific  to 
inform  the  adverse  party  of  the  ground  of  complaint.     If  it 
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18  deficient  id  that  particular,  it  may  as  well  be  dispeosed 
with  altogether.  The  plaiotifi  is  presumed  to  have  some 
knowledge  of  the  facts  upon  which  his  action  is  founded.  If 
he  is  in  doubt  as  to  the  precise  nature  of  the  evidence,  be 
may  frame  his  declaration  with  different  counts,  varying  his 
statements  to  meet  every  possible  phase  of  the  testimony." 

The  language  just  quoted  applies  with  all  of  its  force  to  the 
first  count  of  the  declaration  here  under  consideration,  and 
is  inapplicable  to  the  declaration  in  the  Sherman  Case  only 
in  one  particular,  viz.,  the  fact  that  the  declaration  in  the 
last-named  case  states  that  Sherman,  the  person  injured,  was 
''on  the  track'*  of  the  defendant  at  the  time  of  his  injury, 
while  the  first  count  in  the  declaration  at  bar  utterly  fails  to 
designate  where  plaintiff's  intestate  was  when  he  received 
the  alleged  injuries  from  which  he  died;  and  in  this  failure, 
at  least,  to  designate  the  place,  it  is  different  from  the  decla- 
ration in  the  Sherman  Case,  and  conforms  to  that  in  the 
Wbittington  Case. 

The  second  count  states  that  on  the  day  of  the  alleged  ac- 
cident plaintiff  's  intestate  was  on  a  certain  pump  or  hand 
car  which  was  then  and  there  being  used  on  the  said  railroad, 
with  the  knowledge  and  consent  of  the  defendant  company, 
etc. 

As  remarked  by  counsel  for  the  defendant  company  in  the 
argument  here,  ''This  may  be  said  of  every  railroad  com- 
pany in  the  state,  as  they  all  have  hand  cars,  which  are  be- 
ing used  daily  on  their  roads.  But  the  duties  which  these 
companies  owe  to  persons  upon  these  hand  cars  is  determined 
by  the  capacity  in  which  they  are  there."  In  what  capacity, 
and  by  what  right,  was  plaintiff's  intestate  on  this  particular 
hand  car  on  the  day  of  the  accident?  Was  he  there  as  an 
employee  of  the  defendant  company,  engaged  in  its  business? 
Or  was  he  a  stranger,  who  was  there,  assuming  all  the  at- 
tendant risks,  without  the  knowledge  and  consent  of  the 
defendant  company,  and  to  whom  it  owed  no  duty,  except 
bot  willfully  or  intentionally  to  injure  him  after  discovering 
his  peril?  As  to  these  matters  the  declaration  is  silent. 
While  the  declaration  states  that  plaintiff's  intestate  was 
upon  the  hand  car,  it  fails  to  state  where  the  hand  car  was 
at  the  time  of  the  accident^  or  that  it  was  on  the  track  at 
that  time.  Stress  is  laid  in  the  argument  for  the  plaintiff 
upon  the  averment  that  the  hand  car,  on  the  day  stated,  was 
being  used  on  the  railroad  with  the  consent  of  the  defendant 
company,  but  the  declaration  nowhere  states  that  plaintiff's 
intestate  was  on  the  hand  car  with  either  the  knowledge  or 
the  consent  of  the  defendant  company.  Consent  is  either 
expressed  or  implied,  and  it  is  not  claimed  that  the  consent 
of  the  defendant  company  to  the  use  of  the  hand  car  was 
express;  and,  if  the  plaintiff  intended  to  rely  upon  an  implied 
consent,  it  was  but  jfair  to  the  defendant  company  that  the 
facts  to  be  relied  on  to  warrant  an  implied  consent  be  stated 
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in  the  declaratioo.  The  relatioo  which  actaally  existed  be- 
tween the  plaintiff's  intestate  and  the  defendant  compaoy  at 
the  time  of  the  alleged  injury  may  have  been  one  of  several, 
oat  of  which  different  measures  of  duty  from  the  defendant 
company  would  arise,  and  unless  the  duty  owing,  and  which 
the  defendant  company  failed  to  discharge,  was  a  legal  doty, 
it  would  not  be  liable  for  the  injury.  The  duty  must  be 
owing  to  the  party  injured,  and  the  declaration  must  show 
this,  otherwise  it  is  clearly  demurrable.  N.  &  W.  R.  R.  Co. 
V.  Wood,  99  Va.  156,  37  S.  E.  846,  Carson  Lime  Co.  v.  Ruth- 
erford, 102  Va.  —,  46  S.  E.  304. 

lu  the  first-named  case  (which  was  similar  in  many  respects 
to  the  case  at  bar)  the  opinion  by  Buchanan,  J.,  says:  ''It 
has  been  held  in  several  cases  by  this  court  that  it  was  not 
necessary  in  cases  like  this  to  aver  in  terms  the  relation  which 
existed  between  the  plaintiff  and  defendant  at  the  time  of  the 
iujury  (though  that  is  clearly  the  better  practice),  but  that  it 
is  sufficient  if  such  averments  are  made  as  to  the  circum- 
stances under  which  the  plaintiff  was  injured  as  will  show 
the  existence  of  the  duty  which  it  is  averred  has  been  neg- 
lected, and  which  neglect  has  caused  plaintiff's  injury."  In 
other  words,  the  declaration  must  show  that  from  the  relation 
existing  between  the  plaintiff  and  the  defendant  a  legal  duty 
was  owing  from  the  latter  to  the  former,  the  failure  to  dis- 
charge which  caused  the  injury  for  which  the  action  is  brought, 
or  make  such  averments  as  to  the  circumstances  under  which 
the  plaintiff  was  injured  as  will  show  the  existence  of  the 
duty  which  it  is  claimed  has  been  neglected,  and  which  neg- 
lect has  caused  the  plaintiff's  injury. 

The  third  count  in  the  declaration  under  discussion  differs 
from  the  second  in  two  particulars:  (i)  In  the  addition  that 
on  the  day  named,  etc.,  plaintiff's  intestate  had  been  hurt 
and  placed  or  laid  on  the  hand  car,  and  (2)  in  the  omission 
to  state  that  the  hand  car  was  out  and  being  run  on  the  de- 
fendant company's  track  with  its  consent;  and  this  omission 
is  material.  The  fact  that  the  plaintiff's  intestate  had  been 
hurt  and  placed  on  the  hand  car  cannot  enlarge  the  responsi- 
bility sought  to  be  laid  at  the  door  of  the  defendant  company, 
unless  this  fact  was  known  to  the  company,  and  it  is  not 
averred  that  it  was  so  known.  It  might  be  true  that  the  de- 
fendant company  had  knowledge  that  the  hand  car  was  out 
on  the  day  named,  but  at  the  same  time  it  might  also  be  true 
that  this  hand  car  had  been  taken  without  the  company's 
consent,  and  run  out  on  its  track  by  reckless  parties  as  a 
prank  or  for  their  amusement.  If  the  latter  were  shown  to 
bs  the  fact,  these  parties  were  trespassers  pure  and  simple, 
who  were  not  only  endangering  their  own  lives,  but  the  lives 
of  all  parties  engaged  in  the  business  of  the  company  in  run- 
ning its  engines  and  cars,  as  well  as  passengers  who  may 
have  been  upon  its  trains,  and  the  defendant  company  would 
have  owed  them  only  the  duty  it  would,  under  the  law,  owe 
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to  any  other  trespasser  upon  its  track.  It  would  not  have 
been  the  duty  of  the  company  to  keep  a  constant  lookout  for 
these  trespassers.  If  so,  this  lookout  must  have  been  at  eveiy 
foot  of  the  progress  of  the  train,  as  the  company  could  not 
have  anticipated  that  it  would  run  upon  the  hand  car  at  one 
point  rather  than  another.  Under  the  circumstances  stated, 
the  defendant  company  could  not  be  held  responsible  for  the 
alleged  injury  to  plaintiff's  intestate,  unless  it  was  shown 
that,  after  it  discovered  his  peril,  it  could,  in  the  exercise  of 
ordinary  care,  have  avoided  the  injury.  This  third  count  of 
the  declaration  making  no  such  averment,  it  Is  clearly  de- 
murrable. 

The  negligence  charged  in  the  fourth  count  is  that  it  was 
the  duty  of  the  defendant  company  to  have  its  engines 
equipped  with  ordinary  and  proper  appliances,  so  that  said 
engines  could  and  would  be  under  the  immediate  control  of 
the  engineer,  whereby  the  said  engines  should  not  be  run 
upon  and  against  plaintiff's  intestate,  etc. 

Conceding  the  existence  of  this  rule,  the  only  statement  in 
the  count  that  the  appliances  were  not  safe  and  proper  is  by 
way  of  recital,  and  not  by  a  positive  averment.  Nor  is  there 
sufficient  averment  that  the  failure  to  have  safe  and  proper 
appliances  was  the  cause  of  the  accident,  nor  that  the  engi- 
neer could,  with  proper  appliances  and  the  use  of  the  same, 
have  stopped  the  engine  in  question  after  discovering  plain- 
tiff's intestate  upon  the  track.  Had  the  averments,  however, 
been  sufficient  to  show  a  failure  on  the  part  of  the  defendant 
company  to  discharge  the  alleged  duty,  still  the  declaration 
would  have  been  fatally  defective,  because  it  stated  no  fact 
which  showed  that  the  duty  was  owing  from  the  defendant 
company  to  the  plaintiff's  intestate.  As  between  a  railroad 
company  and  parties  bearing  a  certain  relation  to  it,  such  as 
passengers  and  employees,  there  exists  the  duty  of  providing 
reasonably  safe  and  proper  appliances.  But  there  exists  no 
such  duty  as  to  trespassers,  or  even  a  bare  licensee,  and  such 
a  party  cannot  complain  though  the  appliances  be  ever  so 
unsafe.  N.  &  W.  R.  R.  Co.  v.  Wood,  supra,  and  authorities 
there  cited. 

In  support  of  this  count,  counsel  for  the  plaintiff  cite  the 
cases  of  Richmond  Ry.  &  Elec.  Co.  v.  Garthright,  92  Va. 
627,  24  S.  E.  267,  32  L.  R.  A.  220,  S3  Am.  St.  Rep.  839,  and 
Thompson  v.  Salt  L.  R.  T.  Co.  (Utah)  52  Pac.  92,  40 
L.  R.  A.  172,  67  Am.  St.  Rep.  621,  but  all  that  need  be  said 
of  these  cases  is  that  they  are  wholly  unlike  the  case  under 
consideration,  since  the  accident  in  each  occuired  on  the 
streets  of  a  city,  where  pedestrians  had  equal  rights  with  the 
railroad  companies.  The  principles  which  govern  that  class 
of  cases  have  been  very  fully  and  clearly  set  out  in  the  opin- 
ion of  this  court  by  Buchanan,  J.,  in  Bass'  Adm'r  v.  N.  Ry., 
etc.,  Co.,  100  Va.  i,  40  S.  E.  100. 

The  fifth  count  of  the  declaration  under  consideration  pro- 
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ceeda  upoo  the  idea  that  it  was  the  duty  of  the  defendant 
company  not  to  run  its  engines  at  such  an  unusual  rate  of 
speed,  or  at  a  time  different  from  the  schedule  of  any  train 
runuingin  the  same  direction,  and  passing  the  point  at  which 
the  alleged  accident  happened,  or,  if  so  run,  it  was  the 
duty  of  the  defendant  company  to  have  given  notice  of  the 
change  of  running  said  engine,  so  that  it  should  not  be  run 
upon  plaintiff's  intestate,  etc. 

When  commenting  upon  such  regulations  as  are  referred 
to  in  this  fifth  count,  Moncure,  P.,  in  B.  &  O.  Ry.  Co.  v. 
Sherman's  Adm*r,  supra,  says:  ''They  are  adopted  for  the 
ronvenieoce  and  safety  of  the  defendant  and  those  who  travel 
upon  the  road  as  passengers  in  the  cars  of  the  defendant,  or 
those  who  cross  the  road  at  a  place  where  they  have  a  legal 
right  to  cross,  and  not  for  those  who  may  choose  to  walk 
upon  the  road  for  their  own  convenience  or  pleasure.'*  To 
the  same  effect  is  N.  &  W.  Ry.  Co.  v.  Wood,  supra. 

In  support  of  the  fifth  count  several  cases  are  cited,  and  we 
will  review  them,  as  far  as  we  deem  it  necessary,  in  the  order 
cited.  As  to  the  first  (B.  &  O.  R.  Co.  v.  Whittington's 
Adm'r),  it  need  only  be  said  that  the  party  injured  was  an 
employee  of  the  defendant  company.  In  the  second  (Roberts 
v.  A.  &  F.  R.  Co.,  83  Va.  SU.  2  S.  E.  518),  the  party  in- 
jured was  a  traveler  upon  the  highway,  just  about  to  cross 
the  railroad  track  at  a  highway  crossing,  and  the  court  rightly 
held  it  to  be  ''negligence  to  run  an  unscheduled  train  at  an 
extraordinary  speed  across  a  public  highway,  without  signal- 
ing its  approach  by  bell  and  whistle."  The  principles  laid 
down  in  that  case,  as  well  as  in  the  case  just  before  it  men- 
tioned, are  wholly  inapplicable  to  the  case  at  bar,  where  the 
party  injured  was  where  he  had  no  right  to  be,  or  was,  at 
most,  a  bare  licensee.  A  wholly  different  rule  as  to  the  duty 
of  the  railroad  company  to  the  parties  injured  applied  to  the 
two  cases  named  from  that  applicable  to  the  case  at  bar. 
The  third  case  cited  is  L.  &  W.  R.  Co.  v.  Hall  (Ga.)  35  S. 
£.  159.  In  that  case  the  ruling  was  not  upon  the  sufficiency 
of  the  declaration,  but  only  upon  the  refusal  of  the  lower 
court  to  direct  a  verdict  in  favor  of  the  defendant,  and  upon 
an  instruction  given.  The  sufficiency  of  the  declaration 
seems  not  to  have  been  called  in  question.  The  fourth  and 
last  case  cited  is  Ashworth  v.  Southern  Ry.  Co.  (Ga.)  43  S. 
£.  36.  That  case  is  clearly  in  accord  with  the  decisions  in 
this  state  as  to  the  duty  which  a  railroad  company  owes  to  a 
trespasser  upon  or  about  its  property.  True,  it  held  that  the 
rule  in  such  cases  does  not  relieve  the  company  under  all 
circumstances  from  anticipating  the  presence  of  a  trespasser 
upon  its  property,  and  from  taking  proper  precautions  to 
prevent  injury  to  him.  The  real  point  decided  was  that  the 
petition  (declaration)  set  forth  facts  which  brought  the  case 
under  an  exception  to  the  general  rule,  and  should  not  have 
been  dismissed  on  a  general  demurrer.     It  has  no  bearing 
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whatever  upon  the   sufficiency  of    the  declaration,  in  this 
case* 

The  sixth  count  in  the  declaration  under  discussion  pro- 
ceeds upon  the  idea  that  it  was  the  duty  of  the  defendant 
company  to  abstain  from  running  its  engine  on  the  day  of 
the  injury  to  plaintiff's  intestate,  that  day  being  Sunday, 
and  that  the  running  of  its  engine  on  that  day  was  a  violation 
of  the  statute— section  3801,  Code  1887— whereby  a  right  of 
action  accrued  to  the  plaintiff  to  recover  damages  of  the  de- 
fendant company  by  reason  of  section  2900  of  the  Code;  in 
other  words,  that  the  defendant  company  is  liable  for  the 
injury  to  plaintiff's  intestate,  simply  because  the  injury  was 
by  reason  of  the  company's  engine  being  run  on  Sunday. 
The  declaration  does  not  state  that  the  day  named  was  Sun- 
day, but  merely  states  that  it  was  the  duty  of  the  defendant 
company  to  abstain  from  running  its  engine  on  that  day,  and 
that  it  was  so  run,  etc.,  in  violation  of  the  laws  of  the  com- 
monwealth. Section  3801,  prohibiting  the  running  of  the 
engines  and  trains  of  a  railroad  company  on  Sunda>  in  this 
state,  contains  several  exceptions,  and,  granting  that  the 
court  should  take  judicial  notice  of  the  fact  that  the  loth  day 
of  November,  1901,  was  Sunday,  and  conceding,  further,  for 
the  sake  of  argument,  that  the  bare  violation  ot  the  statute 
gave  the  plaintiff  a  right  of  action,  his  declaration  is  still  bad 
on  demurrer,  as  it  does  not  state  that  the  defendant  com- 
pany, in  the  running  of  its  engine  and  train  on  the  day 
named,  and  which  inflicted  the  injury  to  plaintiff's  intestate, 
did  not  come  within  the  exceptions  contained  in  the  statute. 
Section  2900  of  the  Code  confers  no  new  or  enlarged  right 
apon  a  party  injured  as  a  result  of  the  violation  of  a  statute. 
A  party  suing  for  an  injury  arising  from  an  act  of  a  defendant 
in  violation  of  a  statute,  claiming  damages,  and  not  merely 
the  penalty  prescribed  in  the  act,  would  have  to  allege  and 
prove  the  same  facts  which  he  would  have  to  allege  and  prove 
if  the  act  of  negligence  complained  of  was  not  in  violation  of 
a  statute,  since  the  purpose  of  section  2900  of  the  Code  was 
merely  to  preserve  to  the  person  injured  the  right  to  main- 
tain his  action  for  the  injury  he  may  have  sustained  by 
reason  of  the  wrongdoing  of  another,  and  to  prevent  the 
wrongdoer  from  setting  up  the  defense  that  he  had  paid  the 
penalty  imposed  under  a  penal  statute.  Connelly  v.  W.  U. 
Tel.  Co",  100  Va.  51,  40  S.  E.  618,  56  L.  R.  A.  663,  93  Am. 
St.  Rep.  919. 

The  authorities  cited  in  support  of  the  sixth  count  of  plain- 
tiff*s  declaration,  as  far  as  we  have  been  able  to  examine  them, 
do  not  sustain  his  contention. 

The  seventh  count  of  the  declaration  sets  out  the  liability 
of  the  defendant  company  as  arising  out  of  its  failure  to 
sound  the  whistle  of  its  engine,  as  required  by  statute,  before 
reaching  the  crossing,  near  which  the  alleged  injury  to 
plafntiff's  intestate  eccurred.    What  was  said  with  reference 
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to  appliances,  speed  of  train,  etc,  above  applies  here.  The 
statute  was  not  intended  to  protect  all  persons  indiscrimi- 
nately, bat  only  those  apon  the  highway,  or  who  are  lawfully 
at  or  near  a  crossing  of  a  railroad  in  pursuit  of  their  legiti- 
mate business,  and  intending  to  cross  the  railroad,  and  was 
not  made  for  trespassers,  or  even  licensees.  B.  &  O.  R.  R. 
Co.  V.  Sherman's  Adm'r,  supra;  N.  &  W.  Ry.  Co.  v.  Wood, 
supra.  If  the  view  contended  for  by  counsel  for  the  plaintiff 
were  correct,  viz.,  that  the  duty  imposed  by  the  statute 
refers  to  all  persons  who.  being  lawfully  at  or  in  the  vicinity 
of  the  crossing,  may  be  subjected  to  accident  and  injury  by 
the  passing  of  engines  at  that  place,  still  the  declaration  is 
fatally  defective  in  not  stating  that  the  plaintiff's  intestate 
was  lawfully  at  the  place  of  his  injury,  or  in  failing  to  show, 
from  facts  or  circumstances  stated,  that  he  was  lawfully  there. 
No  rule  of  pleading  is  better  settled  in  this  state  than  that  a 
declaration  must  inform  the  defendant  of  the  nature  of  the 
demand  made  upon  him. 

If  it  could  be  said  that  the  first  count  in  this  declaration 
states  that  plaintiff's  intestate  was  upon  the  track  of  the  de- 
fendant company  at  the  time  of  the  accident,  then,  under 
the  facts  stated  in  this  count,  and  in  the  third,  fourth,  fifth, 
sixth,  and  seventh,  he  was  unquestionably  a  trespasser. 
And  if  the  second  count  stated  specifically  that  he  had  taken 
the  hand  car,  or  was  upon  it,  with  the  knowledge  and  consent 
of  the  defendant  company,  this  would  be  sufBcient  to  show, 
so  far  as  that  count  is  concerned,  that  he  was  not  upon  the 
track  as  a  trespasser,  but  it  would  not  be  sufficient  to  show 
that  he  was  there  with  any  greater  rights  than  a  bare  li- 
censee. Whether  plaintiff's  intestate  was  a  trespasser  or  a 
mere  licensee  at  the  time  of  the  accident,  each  count  in  the 
declaration  is  defective,  in  that  ic  does  not  aver  that  the 
defendant  company  intentionally  or  willfully  injured  him,  or 
that,  after  it  saw  or  knew  of  his  peril,  it  could  have  avoided 
injuring  him.    N.  &  W.  Ry.  Co.  v.  Wood,  supra. 

This  declaration  is  but  an  illustration  of  the  extent  to  which 
the  rule  having  its  origin  in  B.  &  O.  R.  R.  Co.  v.  Sherman's 
Adm'r,  supra,  has  led  the  bar  of  this  state  into  relying  upon 
loose  and  insufficient  pleading  in  actions  of  this  nature. 
Though  not  unmindful  that  that  rule  has  been  followed  or 
reluctantly  approved  by  this  court  in  the  cases  cited  by 
counsel  for  the  plaintiff,  we  have  pointed  out  that  the  appre- 
hension of  the  judges  who  sat  in  the  case  in  which  the  rule 
had  its  origin,  that  the  case  had  gone  too  far,  was  soon 
evinced  in  B.  &  O.  R.  R.  Co.  v.  Whittington,  supra.  In  N. 
&  W.  Ry.  Co.  V.  Joyner's  Adm'r,  supra,  the  court  seemed 
to  feel  constrained  to  approve  the  rule,  but  in  truth  there 
was  no  occasion  to  either  follow  or  approve  it,  as  the  opinion 
clearly  shows  that  the  declaration  in  that  case  stated  a  good 
cause  of  action  independent  of  the  rule.  And  in  Birckhead 
V.  C.  &  O.  Ry.  Co.,  supra,  it  is  apparent  that  the  rule  was 
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sanctioned  with  reluctance.  Be  that  as  it  may,  the  court, 
npon  mature  coosideratioo,  has  reached  the  conclusion  that 
in  actions  for  a  tort  the  declaration  must  state  sufficient 
facta  to  enable  the  court  to  say  upon  demurrer  whether,  the 
facts  stated  are  proved,  the  plaintiff  would  be  entitled  to 
recover;  and  in  so  far  as  the  rule  originating  in  the  case  of 
B.  &  O.  R.  R.  Co.  v.  Sherman's  Adm'r,  supra,  impinges 
upon  this  conclusion,  it  is  not  approved,  and  will  not  be 
hereafter  followed.  This  conclusion  is  in  accordance  with  the 
established  rule  everywhere  but  in  Virginia,  with  perhaps  a 
few  exceptions.  It  is  imposing  no  hardship  en  a  plaintiff, 
is  but  fairness  to  the  defendant,  and  will  at  the  same  time,  in 
many  instances,  save  valuable  time  to  the  trial  courts  and 
jurors  in  going  through  trials,  often  of  days'  duration,  to 
reach  the  same  conclusion. 

It  follows  that  we  are  of  opinion  that  there  is  no  enor  in 
the  judgment  of  the  circuit  court  of  Washington  county, 
complained  of  in  this  case,  and  therefore  it  must  be  affirmed. 


ANDERSON  v.  OREGON  R.  CO. 

(Supreme  Court  of  Oregon,  June  27,  1904.) 

[77  Pac.  Rep.  119.] 

Fires  Set  by  Locomotives — Spark  Arresters.'^ — ^Whil«  a  railroad 
«*oinpany  is  bound  to  adopt  the  most  approved  mechanical  inventions 
and  appliances  to  prevent  the  escape  of  fire  from  its  locomotives^ 
when  it  has  exercised  reasonable  diligence  in  "obtaining^'  and  putting 
them  into  practical  use  it  is  not  liable  for  damagca  incident  to  the 
escape  of  fire  therefrom. 

Same — Same.t — Instructions  that  a  railway  company  was  bound 
to  use  the  best  appliances  to  prevent  fire  from  escaping  from  its 
en^nes,  and  that  the  railroad's  duty  to  use  reasonable  care  wa» 
performed  when  the  company  had  equipped  its  engines  with  the  most 
approved  spark-arresting  appliances,  and  had  used  reasonable  care 
to  keep  them  in  such  condition  as  to  properly  perform  their  functions, 
etc.,  were  erroneous  in  further  definmg  the  reasonable  care  required 
to  be  "the  actual  adoption  of  the  most  approved  and  best-known 
fipark-arresters  and  appliances,"  instead  of  the  "procuring"  of  such 
most  approved  appliances. 

Same — Same. — ^Where  defendant  railroad  company  procured  the 
court  to  give  an  instruction  that  the  jury  should  find  for  defendant, 
unless  defendant  failed  to  use  the  best  and  most  approved  appliances 
to  prevent  the  unnecessary  escape  of  fire  from  its  locomotives,  it 
was  not  entitled  to  object  to  another  instruction  requiring  the  rail- 
road company,  in  the  exercise  of  reasonable  care,  to  actually  adopt 
the  most  approved  and  best  known  spark-arresters  and  appliances,, 
instead  of  to  exercise  reasonable  care  in  procuring  the  same. 

*Scc  White  V.  New  York,  P.  &  N.  R.  Co.  (Va.).  20  Am.  &  EngL 
R.  Cas.,  N.  S.,  688  (effect  of  proving  use  of  best  appliances  to  prevent 
the  escape  of  sparks);  Georgia  &  A.  Ry.  Co.  v.  Rawson  (Ca.),  19 
Am.  &  Eng.  R.  Cas.,  N.  S.,  463  (effect  of  showing  good  condition  of 
appliances);  Peter  v.  Chicago  &  W.  M.  Ry.  Co.  (Mich.),  15  Am.  & 
Eng.  R.  Cas.,  N.  S.,  641;  note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  60ft 
et  seq. 

fAs  to  the  care  required  of  a  railroad  company  in  ftu'nishing  spark 
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Inttnictioiui. — ^Where  there  is  no  evidence  of  certain  facts  in  a  case, 
the  mere  statement  of  the  court  that,  if  the  jury  find  such  facts  to 
exist,  they  may  draw  certain  inferences  therefrom,  is  erroneoas,  as 
misleading  and  abstract. 

Fires  Set  by  Locomotives — Premui^>tion  of  Ncgligence4 — ^In  an 
action  for  the  destruction  of  property  by  sparks  ci^mmunicated  from 
a  railroad  locomotive,  it  is  sufficient,  to  establish  a  prima  facie  case» 
for  the  plaintiff  to  show  that  the  fire  was  communicated  from  an 
engine  of  the  railroad  company  to  his  property,  resulting  in  the 
damage  or  destruction  thereof. 

Same — Spark  Arresters — ^Defects — Evidence.** — In  an  action  for 
damages  by  fire  set  out  by  a  railroad  locomotive,  evidence  that  sparks 
escaped  from  the  engine  in  large  showers,  or  that  sparks  of  unusual 
size  were  emitted  and  carried  to  a  crreat  height,  or  that  an  unusual 
volume  was  emitted,  was  admissible  to  show  that  the  engine  ivas  not 
provided  with  proper  spark-arresters,  was  out  of  repair,  or  was 
carelessly  and  negligently  managed. 

Same — ^Tracks — Grade — Evidence. — ^Where,  though  the  bill  of  ex- 
ceptions certified  that  there  was  no  evidence  offered  tending  to  prove 
that  there  was  a  heavy  grade  at  the  point  where  the  fire  alleged  to 
have  been  communicated  from  a  railroad  engine  occurred,  there  was 
evidence  that  the  engine  which  emitted  the  sparks  was  laboring 
heavily  at  the  time,  and  that  the  train  was  then  "making  the  run 
for  a  hill  just  beyond,  and  also  that  the  engine  was  already  affected 
by  the  beginning  of  the  grade  at  the  time  the  fire  was  emitted,  such 
evidence  was  sufficient  to  justify  in  submitting  to  the  jury  whether 
there  was  a  heavy  grade  at  the  point  where  the  alleged  fire  occurred, 
the  term  "point"  as  used  in  the  instruction  not  being  limited  to  the 
exact  place  of  the  fire. 

Same — Emission  of  Sparks — ^Evidence. — ^Where,  in  an  action  for 
damages  by  fire  emitted  from  a  railroad  locomotive,  three  witnesses 
testified  that  the  engine  was  working  hard  at  the  time,  that  it  threw 
fire  and  heavy  cinders  through  black  smoke,  and  that  the  cinders 
were  scattered  all  over  the  track,  such  evidence  warranted  an  in- 
struction submitted  to  the  jury  whether  the  engine  emitted  an 
unusual  quantity  of  sparks  at  the  time,  though  one  of  the  witnesses 
testified  that  there  was  nothing  unusual  about  the  puffing  of  the 
engine,  or  the  cinders  emitted,  on  the  instance  in  question. 

Instructions. — It  is  not  error  to  refuse  a  requested  instruction 
substantially  covered  by  an  instruction  given. 

Appeal  from  Circuit  Coart,  Umatilla  Conoty;  W.  R.  Ellis, 
Judge. 

Action  by  Louis  Anderson  against  the  Oregon  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

The  plaintiff  seeks  by  this  action  to  recover  damages  for 
loss  of  wheat  by  fire  while  in  storage  in  a  warehouse  at 
Cayuse  Station,  in  Umatilla  county,  which  it  is  alleged  was 
caused  by  the  negligence  of  defendant  in  the  operation  of  a 
train  of  cars.  The  negligence  stated,  in  brief,  is  that  the 
engines  of  defendant  were  unskillfully  and  improperly  con- 
arresters,  see  foot-note  appended  to  Mills  v.  LouisviUe  &  N.  R.  Co. 
(Ky.),  »  R.  R.  R.  409,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  409. 

tSee  foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Lawrence 
(Ind.  Ter.),  9  R.  R.  R.  414,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  414,  where 
all  the  preceding  authorities  are  collected. 

**See  foot-note  appended  to  Kansas  City,  etc,  R.  Co.  v.  Blaker  9l 
Co.  (Kan.),  10  R.  R.  R.  68,  88  Am.  &  Eng.  R.  Cai.,  N.  S.,  SS. 
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stnicted,  and  improperly,  carelessly,  and  negligently  managed 
and  overloaded,  by  reason  whereof  large  quantities  of  sparks^ 
burning  cinders,  and  coals  were  emitted  and  ejected  from 
such  engines  while  passing  in  the  vicinity,  and  were  thrown 
upon  said  warehouse  and  other  buildings  in  proximity  thereto^ 
which  ignited  and  set  them  on  fire,  whereby  they,  together 
with  their  contents,  were  destroyed.  The  defendant  is  the 
appellant  here. 

H.  F.  Conner,  for  appellant. 
S.  A.  Lowell,  for  respondent. 

WOLVERTON,  J.  (after  stating  the  facts).  The  first 
assignment  of  error  relates  to  the  first  clause  of  paragraph 
No.  4  of  the  Court's  charge  to  the  jury,  which  is  as  follows: 
**l  instruct  you  that  a  railroad  company  is  bound  to  use  the 
best  or  most  approved  appliances  for  the  purpose  of  prevent- 
ing sparks  or  fire  from  escaping  from  its  engines  and  being 
communicated  to  property  of  others  rightfully  lying  upon 
or  along  the  right  of  way."  The  objection  to  this  instruc- 
tion proceeds  upon  the  idea  that  the  company  was  not  abso- 
lutely bound  to  provide  its  engines  with  the  most  approved 
appliances  for  preventing  the  escape  of  sparks  and  cinders, 
but  only  to  exercise  reasonable  care  and  diligence  in  supply- 
ing and  annexing  such  appliances.  The  general  rule  seems 
to  be  that  the  company  must  adopt  the  most  approved  me- 
chanical inventions  and  appliances  to  prevent  the  escape  of 
fire,  bat  that,  when  it  has  exercised  reasonable  diligence  and 
precaution  in  obtaining  and  patting  them  into  practical  use, 
it  has  discharged  its  duty  to  those  who  are  subject  to  the 
dangers  incident  to  the  escape  of  fire.  If  the  company  has 
in  good  faith  sought  to  procure  the  best  appliances,  and  has 
exercised  reasonable  care  and  diligence  in  obtaining  them, 
and  if,  under  all  attending  and  surrounding  circumstances,  it 
has  acted  in  the  premises  as  a  reasonable,  prudent,  and 
cautious  person,  having  due  regard  to  the  rights  of  others, 
would  have  acted,  then  it  has  discharged  its  whole  duty,  and 
would  not  incur  liability  for  damages  arising  from  the  escape 
of  fire.  The  basis  of  the  action  is  negligence,  consisting  in 
the  want  of  the  exercise  of  due  care  in  providing  the  most 
approved  appliances  in  known  practical  use.  ^'The  true 
rule  is,"  says  Judge  Sanborn,  with  commendable  perspicuity, 
''that,  where  the  defendant  has  exercised  reasonable  care 
to  provide  the  most  effective  machinery  in  known  practical 
use  to  prevent  the  burning  of  private  property,  it  has  fully 
discharged  its  duty  in  that  regard."  Lesser  Cotton  Co.  v. 
St.  Louis,  etc.,  Ry.  Co.,  114  Fed.  133,  141,  52  C.  C.  A.  95. 
See,  also,  13  Am.  &  Eng.  Encyc.  Law  (2d  Ed.)  473;  Pierce, 
Railroads,  433;  2  Thomp.  Comm.  Law  Neg.  §  2253;  Gulf, 
etc.,  Ry.  Co.  v.  Reagan  (Tex.  Civ.  A  pp.)  32  S.  W.  847;  Mis- 
souri, etc.,  Ry.  Co.  v.  Mitchell  (Tex.  Civ.  App.)  79  S.  W.  94; 
Flinn  v.  Railroad  Co.,  142  N.  Y.  11,  36  N.  E.  1046;  Railroad 
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Co.  Y.  Nelaoo,  $1   Ind.    150;  Hoyt  y.  Jeffers,  30  Mich.  181. 
This  ioatraction,   therefore,  states  the  law  in  the  abstract, 
bat,  as  applied  io  practice,  the  railroad  company  discharged 
its  whole  duty  when  it  uses  reasonable  care  and  diligence  in 
supplying  and  putting  into  practical  use  such  most  approved 
appliances.     The  court,  however,  gave  another  instruction  at 
the  request  of  defendant,  which  counsel  for  plaintiff  claims 
cures  the  evil,  if  one  exists.     It  is  No.  12,  and  reads  as  follows: 
*'The  duty  to  use  reasonable  care  is  performed  when  thecom- 
pany  has  equipped  its  engines  with  the  most  approved  and 
best  known  spark-arresting  appliances  which  are  approved 
by  the  best  practice  of  modern  railroad    managers,    when 
it  uses  reasonable  care  to  keep  them  in  such  a  condition  as 
to  properly  perform  their  functions,  when  it  places  its   loco- 
motives in  charge  of  competent  and  skillful  engineers,  and 
when  its  locomotives  are  operated  so  as  not  to  unnecessarily 
scatter  fire."    The  two  instructions  read  together  tell  the 
jury,  in  effect,  that  the  company  is  not  liable  unless  the  fire 
is  communicated  through  its  negligence,  and  that  the  duty 
to  use  reasonable  care  is  performed  when  the  company   has 
equipped  its  engines  with  the  most  approved  and  best  known 
spark-arresting  appliances  which  are  approved   by  the  best 
practice  of  modern  railroad  managers,  and  when  it  uses  rea- 
sonable care  to  keep  them  in  a  condition  to  perform   their 
functions  properly.     But  these  do  not  eradicate  the  vice.     It 
defines  the  reasonable  care  required  to  be  the  actual  adoption 
of  the  most  approved  and  best  known  spark-arresters    and 
appliances,   whereas  the  care  and  diligence  required  under 
the  rule  is  in  procuring  such  most  approved  appliances.     Of 
course,  the  duty  to  exercise  reasonable  care  is  discharged 
when  the  appliances  have  been  adopted  and  furnished,  but 
it  is  also  discharged  when  the  company  has  exercised  rea- 
sonable care  and  skill  in  its  endeavor  to  furnish  such  appli- 
ances.    The  instructions  are  manifestly  inaccurate  in  their 
statement  of  the  law.     But  the  defendant  asked  and  procured 
to  be  given  still  another  instruction,  incorporating  precisely 
the  same  idea  as  the  first  paragraph  of  No.  4*     We  allude  to 
instruction  No.  14,  which  reads:    ''I  instruct  you  that,  if  you 
find  that  the  wheat  described  in  the  complaint  was  burned 
by  a  fire  communicated  from  the  locomotive  of  the  defend- 
ant, you  must  nevertheless  find  for  the  defendant,  unless  you 
further  find,  either  that  the  defendant  has  failed  to  use  the 
best  and  most  approved  appliances  to  prevent  the  unneces- 
sary escape  of  fire  from  its  locomotives,  or  unless  the  engines 
were  overloaded,"  etc.,  so  that,  whatever  error  there  appears 
to  be  in  the  statement  of  the  law,  the  defendant  was  actively 
instrumental  in  bringing  it  about,  hence  it  cannot  be  beard 
to  complain,  and  the  case  ought  not  to  be  reversed   because 
of  it. 

The  second  and  third  assignments  of  error,  which   may  be 
considered  together,  relate  to  the  latter  paragraph  of  instruc- 
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tioD  4,  which  reads  as  follows:  ^^And  if  it  is  proved  that  aa 
engine,  at  a  particular  time,  threw  an  unusual  quantity  of 
sparks  or  coals  of  fire,  you  may  consider  that  fact  as  to 
whether  or  not  the  engine,  at  such  particular  time,  was  either 
not  in  good  order,  or  not  properly  constiucted.  or  not  skill- 
(ally  and  carefully  managed,  or  otherwise'* — and  to  the  fifth 
instruction,  namely:  '4  instruct  you  that  it  is  the  duty  of 
the  railroad  company  to  see  to  it  that  its  engines  and  trains 
are  skillfully  and  carefully  managed.  And  in  this  connection 
I  instruct  you  that  if  you  should  find  from  the  evidence  that 
there  was  a  heavy  grade  at  the  point  where  the  alleged  fire 
occurred,  and  that  a  train  passing  said  point  just  prior  to  the 
discovery  of  the  fire  was  so  heavily  loaded  as  to  require  the 
engines  to  be  worked  hard,  and  to  cause  them  to  emit  an 
unusual  quantity  of  sparks,  these  are  circumstances  which 
you  have  a  right  to  consider  in  determining  whether  or  not 
the  engines  attached  to  said  train  were  skillfully  and  care- 
fully managed."  The  bill  of  exceptions  shows  that  the  fol- 
lowing is  all  the  testimony  offered  or  received  at  the  trial 
relating  to  the  amount  of  sparks  or  coals  of  fire  emitted  from 
the  locomotive  or  locomotives  which  it  is  claimed  commu- 
nicated the  fire  to  the  buildings.  Martin  Madison,  being 
called  as  a  witness,  testified  on  direct  examination:  ''The 
train  which  was  east-bound  passed  Cayuse  Station  soon  after 
noon  on  the  30th  day  of  March,  1903.  After  doing  some 
switching,  the  train  backed  up  to  the  west  end  of  the  station 
yard,  and,  after  stopping  there  from  two  to  five  minutes^ 
went  east  past  the  warehouse,  which  was  burned,  and  then 
took  a  run  for  the  hill  which  is  east  of  Cayuse  Station. 
When  they  passed  the  warehouse  the  front  engine  was  all 
right,  but  this  back  engine,  the  little  one,  was  doing  its  best. 
That  is  a  common  occurrence.  They  all  do  that.  It  is  a 
heavy  grade  east  of  the  station,  and  the  engines  have  to  work 
hard.  The  hind  engine  threw  a  little  fire.  It  worked  all  it 
could  when  it  passed  the  warehouse.  I  do  not  know  anything 
about  the  grade  opposite  the  warehouse,  but  I  do  know  that 
the  engines  have  to  work  pretty  hard  to  get  up  the  grade  east 
of  the  station.''  And  on  cross-examination:  ''Q.  You  say 
the  head  engine  was  all  right?  A.  Yes,  it  went  all  right,  to 
my  notion.  The  hind  engine  threw  a  little  fire.  It  worked 
all  it  could."  Mrs.  Sarah  Strahn:  ''I  was  cooking  for  the 
section  boss  at  Cayuse  on  March  30,  1903.  I  was  seated  in 
the  section  house  (referring  to  Exhibit  A).  I  saw  the  train 
come  in.  I  do  not  know  how  large  the  train  was.  I  know 
it  was  a  heavy,  loaded  train,  but  do  not  know  the  number  of 
cars.  It  was  switching  there.  I  heard  the  engine  pufBng 
and  sending  the  heavy  cinders  through  the  heavy  smoke.  I 
always  sit  there  and  watch  the  cinders  as  the  train  is  back- 
ing in  and  out.  These  cinders  are  scattered  all  over  the 
track.  I  saw  the  cinders  and  heavy  pufiing  when  the  train 
was  pulling  out,  and  cinders  going  through  the  smoke.     I 
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taw  a  good  deal  of  smoke  comios:  out  of  the  rear  engine  that 
did  the  switching.  It  was  dark  blue  or  black,  and  I  saw 
some  cinders.  The  engine  was  puffing  quite  hard  when  it 
went  by,  but  there  was  nothing  unusual  in  that,  not  for  that 
place,  because  they  always  do  that.  I  saw  cinders  coming 
out  of  the  engine  when  it  was  switching.  I  did  not  count 
them."  Questioned  by  defendant's  counsel:  ''Were  there 
a  very  large  number  ?  A.  Only  as  they  usually  come  out. 
0.  There  was  nothing  unusual  about  that  place?  A.  No^ 
sir."  And  Jeremiah  Galvin:  ''Q.  You  saw  black  smoke 
come  out  of  the  engine?  A.  There  was  black  smoke  sweep- 
ing over  the  warehouse.  It  was  from  the  engine."  And, 
continuing:  ''Was  at  Cayuse  Station  on  March  30,  I903- 
Was  there  at  the  time  of  the  fire.  I  noticed,  as  I  drove  up 
to  the  warehouse,  there  was  a  train  standing  on  the  track 
close  to  the  warehouse,  down  the  track  from  the  warehouse* 
and  I  noticed  a  train  near  the  bridge  soon  after  I  got  in  the 
warehouse;  that  train  pulled  up  and  passed,  I  noticed  also. 
I  concluded  it  was  a  very  heavy  train  from  the  way  the  en- 
gine exhausted.  I  had  a  team  tied  at  the  back  part  of  the 
warehouse,  so  I  stepped  out  at  the  time  and  noticed  that  the 
engines  were  working  very  hard."  And  on  cross-examina- 
tion: "I  was  on  the  north  side  of  the  warehouse,  looking 
after  my  team.  The  warehouse  was  between  me  and  the 
train.  There  was  black  smoke  sweeping  over  the  warehouse. 
I  presume  it  was  from  the  engine.  It  was  pretty  black.  I 
think  the  engine  on  the  rear  end  of  the  train  was  the  heav- 
iest smoke.  The  train  was  moving  slow."  The  bill  of  ex- 
ceptions also  certifies  that  there  was  no  evidence  offered 
during  the  course  of  the  trial  tending  to  prove  that  there  was 
a  heavy  grade  at  the  point  where  the  alleged  fire  occurred. 
The  objection  to  these  instructions  is  that  they  are  mis- 
leading and  abstract,  because  it  is  insisted  there  was  no  evi- 
dence introduced  tending  to  show  that  there  was  a  heavy 
grade  at  the  point  where  the  alleged  fire  occurred,  or  that 
defendant's  engines  emitted  an  unusual  quantity  6f  sparks. 
If,  as  a  matter  of  fact,  there  was  no  evidence  in  the  case 
tending  to  prove  these  conditions,  the  mere  statement  of  the 
court  to  the  jury  that,  if  they  found  them  to  exist,  they  could 
draw  certain  inferences  therefrom,  is  the  assumption  of  a  fact 
in  evidence  contrary  to  the  truth,  making  the  instruction 
both  misleading  and  abstract — misleading,  because  it  sub- 
mits to  the  jury  a  matter  as  if  there  were  evidence  to  support 
it;  and  abstract,  because  in  reality  there  is  no  question  of 
the  kind  in  the  case,  and  it  would  constitute  error.  Breon 
V.  Henkle,  14  Or.  494,  13  Pac.  289;  Woodward  v.  O.  R.  & 
N.  Co.,  18  Or.  289,  22  Pac.  1076.  It  may  be  further  premised 
that  railroad  companies  engaged  in  a  lawful  business,  al- 
though they  employ  a  dangerous  element  to  generate  the 
propelling  force  of  their  engines,  can  only  be  held  account- 
able for  loss  or  damage  occurring  to  others  by  the  commu- 
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nication  of  fire  to  their  property  because  of  the  want  of 
proper  care  and  precaution,  or»  in  other  words,  through  their 
negligence  in  allowing  it  to  escape.  When«  therefoie,  dam- 
ages are  tought  to  be  recovered  of  the  companies  for  the 
destruction  of  property  by  fire,  the  gist  of  the  action  is  neg-* 
ligence,  which  must  be  sustained  by  proof,  and  they  cannot 
be  held  accountable  for  unavoidable  or  unusual  consequences 
of  the  proper  operation  of  the  enterprise;  that  is,  of  their 
locomotives  and  trains.  Flinn  v.  Railroad  Co.,  supra;  Peck 
V.  Railroad  Co.,  165  N.  Y.  347,  59  N.  E.  206;  Rosen  v.  Rail- 
road Co.,  83  Fed.  300,  27  C.  C.  A.  534;  Railroad  Co.  v. 
Pindar,  53  111.  447»  5  Am.  Rep.  57.  It  is  sufficient  to  estab- 
lish a  prima  facie  case,  however,  for  the  plaintifi  to  show 
that  fire  has  been  communicated  from  an  engine  of  the  rail- 
road company  to  his  property,  resulting  in  the  damage  or 
destruction  thereof.  Such  proof  raises  a  presumption  of 
negligence  in  the  construction  or  management  of  the  engine, 
and  casts  upon  the  defendant  the  burden  of  rebutting  it. 
Such  is  said  to  be  the  uniform  holding  of  the  courts  of  Eng- 
land and  of  many  of  the  states  of  the  Union,  and  is  now  the 
established  doctrine  of  this  court.  Koontz  v.  Railroad  Co., 
20  Or.  3,  23  Pac.  820;  Richmond  v.  McNeill,  31  Or.  342, 
358,  49  Pac.  879;  Spaulding  V.  Railway  C?.,  30  Wis.  no,  11 
Am.  Rep.  sso;  Railroad  Co.  v.  Westover,  4  Neb.  268;  Rail- 
road Co.  V.  Mills,  42  111.  407.  Although  the  plaintiff  may 
thus  make  out  a  prima  facie  case,  it  is  pertinent  and  perfectly 
competent  for  it  to  produce  other  proofs,  showing  negligence, 
that  may  have  a  tendency  in  that  direction.  Thus,  it  may 
show  that  sparks  were  observed  to  escape  from  the  engine  in 
large  showers,  or  in  large  and  unusual  size,  or  were  carried 
to  a  great  height  and  far  away,  or  in  unusual  volume  or 
quantities,  from  which  the  inference  may  be  deduced  that  the 
engine  was  not  provided  with  the  proper  spark-arresters, 
or  was  out  of  repair,  or  was  carelessly  or  negligentb  man- 
aged; such  manifestations  not  being  the  probable  result  of 
the  ordinary  working  of  an  engine  in  good  order  and  skill- 
fully managed.  Railroad  Co.  v.  Taylor,  92  Ky.  55,  17  S.  W. 
198;  Townsend  v.  Langles  (C.  C.)4i  Fed.  919;  Johnson  v. 
Railway  Co.  (Minn.)  16  N.  W.  488;  Henry  v.  S.  P.  R.  Co., 
50  Cal.  176.  The  trial  court  in  giving  the  instructions  com- 
plained of  had  in  mind,  no  doubt,  some  conditions  of  the 
kind,  and  the  question  recurs,  was  there  evidence  having  a 
tendency  to  their  support?  The  court  has  certified  that  there 
was  no  evidence  tending  to  prove  that  there  was  a  heavy 
grade  at  the  point  where  the  alleged  fire  occurred.  It  is  not 
to  the  purpose  that  there  was  not  a  heavy  grade  at  the  exact 
point;  that  is,  immediately  opposite.  The  evidence  does 
tend  to  show  that  there  was  a  bill  or  heavy  grade  east  of  the 
station,  for  Madison  testified  that  the  train  went  east,  past 
the  warehouse,  and  then  took  a  run  for  the  hill,  which  is  east 
of  the  station;  that  it  is  a  heavy  grade;  that  the  first  engine 
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was  all  right,  bat  that  the  back  engine,  the  little  one.  was 
doing  its  best;  that  it  worked  all  it  could  when  it  passed  the 
wareboase.  From  this  testimony  the  very  natural  inference 
would  be  that  the  grade  was  just  east  of  the  station,  and  that 
the  train  had  begun  to  ascend  before  its  entire  length  had 
passed,  as  the  hind  engine  was  seen  to  be  doing  its  best  when 
it  passed  the  station.  It  would  be  quite  technical  to  con- 
strue the  words  ''at  the  point"  to  mean  at  the  very  or  exact 
point,  when  the  grade  was  in  such  proximity  that  the  train 
had  begun  its  ascent  before  it  had  cleared  the  wareboase, 
and  to  require  some  tendency  of  proof  upon  that  construc- 
tion, when  for  all  practical  purposes,  as  it  relates  to  the  case 
in  hand,  the  grade  was  at  the  station,  not  opposite,  we  should 
think,  but  at  the  station  or  point  where  the  fire  occurred,  its 
foot  resting  at  the  station,  or  so  near  it  that  its  effect  was 
fully  produced  upon  the  rear  engine  before  or  as  it  was  pass- 
ing the  station.  In  this  view  there  was  evidence  to  support 
this  feature  of  the  instruction. 

As  to  the  other  objection,  that  there  was  no  evidence  tend- 
ing to  show  that  the  engines  were  ejecting  unusual  quanti- 
ties of  sparks,  the  instruction  must  again  receive  a  reason- 
able interpretation  in  connection  with  the  facts  of  the  case 
as  developed.  By  a  reference  to  the  testimony  of  the  three 
witnesses  called  upon  the  subject  in  hand,  it  will  be  observed 
that  one  of  them  testified  that  the  little  or  hind  engine  was 
doing  its  best,  was  being  worked  all  it  could,  when  it  passed 
the  warehouse,  and  that  it  threw  a  little  fire;  another,  that 
she  heard  the  engine  puffing  and  sending  the  heavy  cinders 
through  the  heavy  smoke,  that  she  saw  the  cinders  going 
though  the  smoke,  and  they  were  scattered  all  over  the  track; 
and  the  other,  that  he  concluded  the  train  was  very  heavy 
from  the  way  the  engine  exhausted,  that  the  engines  were 
working  very  hard,  and  that  he  saw  black  smoke  C'tt 
was  pretty  black**)  sweeping  over  the  warehouse,  and  ''the 
train  was  moving  very  slow."  Within  the  cases  last  above 
cited,  this  evidence  was  of  a  nature  competent  to  go  to  the 
jury,  from  which  they  could  rightfully  infer  that  the  engines 
were  either  not  in  good  order  or  were  not  skillfully  and  care- 
fully managed.  It  is  very  apparent,  if  the  testimony  is  to  be 
believed,  that  the  hind  engine  was  working  very  hard,  doing 
its  best,  and  that  a  large  volume  of  smoke  and  quantities  of 
heavy  cinders  were  emitted  therefrom,  so  mnch  so  that  -the 
cinders  were  scattered  all  over  the  track.  That  it  ejected  an 
unusual  quantity  of  sparks  or  coals  of  fire  may  be  fairly  in- 
ferred when  viewed  in  the  U^ht  of  the  ordinary  workings  of 
the  train  under  similar  conditions.  True,  one  of  the  wit- 
nesses said  there  was  nothing  unusual  about  the  puffing  of 
the  engines,  or  the  cinders  coming  out  of  the  little  one  at 
that  place,  yet  this  did  not  preclude  the  effect  of  the  entire 
testimony  that  there  were  large  quantities  of  heavy  cinders 
ejected,  and,  while  the  expression  of  the  court  may  have  been 
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somewhat  inapt,  yet  we  cannot  think  that  the  jury  were 
misled  by  it  or  induced  to  take  a  wrong:  view  of  the  situation. 
Indeed,  they  could  not  have  been  misled,  considering  the  rea- 
sonable intendment  of  the  instructions,  which  were  mani- 
festly germane  to  the  subject-matter  of  the  controversy. 

This  leaves  for  our  consideration  the  fourth  and  fifth  as- 
sit^aments  of  error.  The  fourth  relates  to  the  interpolation 
of  the  phrase  ''and  did  so  do"  in  an  instruction  asked  by  the 
defendant  before  giving  it.  By  a  grammatical  construction 
of  the  latter  instruction,  however,  the  language  complained 
of  does  not  change  its  meaning  in  a  material  sense,  serving 
only  as  reiteration  of  the  preceding  expression.  The  fifth  re- 
lates to  an  instruction  requested  but  not  given.  This  was, 
for  all  practical  purposes,  covered  by  instruction  I2^  of  the 
general  charge,  hence  there  was  no  error  in  refusing  it. 

The  judgment  of  the  trial  court  will  be  affirmed,  and  it  is 
80  ordered. 

NELSON  V.  UNION  R.  CO. 

(Supreme  Court  of  Rhode  Island,  June  21,  1904.) 

[58  Atl.  Rep.  780.] 

Street  Railwajrs— Injury  to  Person  Waiting  for  Car— Negligence-- 
Evidence — Previous  Accidents. — In  an  action  for  injury  to  plaintiff » 
while  waiting  to  board  defendant's  street  car,  by  the  falling  of  a 
piece  of  an  electric  lamp  situate  over  the  street  and  struck  by  the 
trolley  slipping  from  the  wire  as  the  car  was  rounding  a  curve,  evi- 
dence that  such  lamps  had  previously  been  broken  under  like  circum- 
stances is  relevant  and  material  on  the  questions  of  notice  and 
consequent  negligence. 

Action  on  the  case  by  Annie  D.  Nelson  against  the  Union 
Railroad  Company.  Plaintiff  ivas  nonsuited,  and  petitions 
for  a  new  trial.     Granted. 

Argued  before  STINESS,  C.  J.,  and  TILLINGHAST  and 
DOUGLAS,  JJ. 

James  A.  Williams,  for  plaintiff. 

Henry  W.  Hayes,  Frank  T.  Easton,  and  Lefferts  S.  Hoff- 
man, for  defendant. 

TILLINGHAST,  J.  The  material  facts  in  this  case,  as 
the  evidence  offered  tended  to  show,  were  as  follows:  At 
the  time  of  receiving  the  injury  complained  of  by  the  plaintiff 
she  was  standing  on  the  northwest  corner  of  Dorrance  and 

*As  to  whether  evidence  of  similar  accidents  or  acts  of  negligence 
are  admissible,  see  foot-note  appended  to  Illinois  Cent.  R.  Co.  v. 
Watson  (Ky.),  10  R.  R.  R.  27,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  27, 
where  all  the  preceding  authorities  in  this  series  are  collected;  Cheek 
r.  Oak  Grove  Lumber  Co.  (N.  Car.),  10  R.  R.  R.  667,  33  Am.  &  Eng. 
R.  Cas.,  N.  S.,  667  (subsequent  fires);  Briggs  v.  East  Broad  Top  K. 
&  C.  Co.  (Pa.),  10  R.  R.  R.  316,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  315 
(evidence  as  to  condition  of  roadbed  in  other  places  properly  ex- 
cluded in  action  for  injury  to  employee). 
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Weybosset  streets,  in  Providence,  near  to  an  aprieht  pole» 
the  property  of  the  Narraeansett  Electric  Lighting  Company* 
which  pole  was  then  and  there  used  for  the  purpose  of  sup- 
porting a  yard  arm  upon  which  an  electric  light  was  hang. 
The  plaintiff  was  waiting  for  an  electric  car  owned  and  oper- 
ated by  the  defendant  to  pass  around  the  curve  from  Dor- 
ranee  street  into  Weybosset  street,  and  while  thus  waiting, 
and  while  said  car  was  passing  around  the  curve,  the  trolley 
pole  of  the  car  slipped  from  the  wire  and  struck  the  glass 
globe  inclosing  the  electric  light,  and  broke  it,  or  dislodged 
it  from  its  position,  whereupon  it  fell  to  the  ground,  and  in 
its  descent  a  piece  of  the  glass  struck  the  plaintiff  and  injured 
her.  The  distance  between  the  rail  nearest  the  curbing  and 
the  curbing  is  about  two  feet  and  a  half,  and  the  distance  be- 
tween the  pole  referred  to  and  the  center  of  the  two  inside 
rails  upon  which  the  defendant's  car  was  running  was  about 
four  feet,  and  the  distance  from  said  post  to  the  nearest  over- 
head trolley  wire  was  about  four  feet.  The  electric  light  in 
question  hung  between  that  nearest  overhead  tioUey  wire 
and  the  pole,  and  at  the  time  of  the  accident  was  withio 
about  a  foot  and  a  half  of  said  trolley  wire.  At  the  trial  of 
the  case  the  plaintiff,  for  the  purpose  of  showing  that  the 
defendant  was  negligent  in  connection  with  the  happening  of 
the  accident,  and  responsible  therefor,  offered  to  show  that 
globes  of  the  electric  lighting  company  at  this  point,  as  well 
as  at  other  points  upon  the  line  of  the  defendant's  road,  had 
previously  been  broken  in  a  similar  way,  namely  by  the 
slipping  of  the  trolley  poles  from  the  trolley  wire.  This  evi- 
dence, being  objected  to  by  counsel  for  the  defendant,  was 
ruled  inadmissible  by  the  trial  court,  subject  to  the  plaintiff's 
exception.  After  the  plaintiff's  evidence  was  in,  the  court, 
upon  motion  of  defendant's  counsel,  nonsuited  the  plaintiff^ 
and  the  case  is  now  before  us  upon  the  plaintiff's  petition  for 
a  new  trial  upon  the  grounds  (i)  that  the  presiding  justice 
erred  in  granting  the  nonsuit,  and  (2)  that  he  also  erred  in 
his  refusal  to  admit  the  evidence  offered  by  the  plaintiff  as 
aforesaid. 

We  think  the  rulings  complained  of  were  erroneous,  and 
that  the  petition  for  a  new  trial  should  be  granted.  The 
declaration  alleges  that  the  defendant  was  negligent  in  the 
management,  care,  use,  and  control  of  its  property  and  ap- 
pliances at  this  particular  time  and  place;  and  whether  or 
not  it  was  guilty  of  such  negligence  was  the  primary  question 
at  issue;  and  in  order  to  show  that  the  defendant  was  negli- 
gent it  was  competent  for  the  plaintiff  to  prove  not  only  the 
close  proximity  of  the  trolley  wire  to  the  lamp  in  question, 
but  also  the  fact  that  the  defendant  knew  of  the  danger  aris- 
ing therefrom.  Indeed,  the  plaintiff  was  bound  to  show  such 
knowledge;  either  expressly  or  impliedly,  in  order  to  make 
out  her  case;  and  we  can  see  no  better  way  of  proving  such 
knowledge  than,  by  showing  that  similar  accidents  had  oc- 
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cnrred  before,  not  only  on  the  particular  curve  in  question, 
but  also  on  other  curves  on  the  line  of  the  road— that  is,  that 
lamps  bad  previously  been  broken  by  the  slipping  of  the 
trolley  pole  from  the  wire. 

A  similar  question  to  the  one  now  before  us  was  raised  in 
the  case  of  Smith  v.  Old  Colony  R.  R.  Co.,  loR.  I.  22.  That 
was  a  case  to  recover  damages  for  the  burning  of  the  plain- 
tiff's factory  through  the  alleged  careless  management  of  the 
defendant's  locomotive  engine.  On  the  trial  of  that  case 
evidence  was  allowed  to  be  offered,  under  exception,  to  show 
that  fires  on  the  line  of  the  road  had  originated  from  sparks 
escaping  from  the  locomotives  of  the  defendant  corporation 
both  before  and  subsequently  to  the  occurrence  of  the  fire  in 
question.  It  was  held  by  this  court,  in  an  opinion  written 
by  Durfee,  J.,  that  the  fact  that  other  fires  had  been  commu- 
nicated before  the  occurrence  of  the  fire  in  question  was  ad- 
missible for  the  purpose  of  putting  the  company  on  its  guard 
and  stimulating  it  to  increased  watchfulness,  and  also  to 
enable  the  jury  to  judge  whether,  in  view  of  such  previous 
occurrences,  the  company  was  at  the  time  of  the  fire  in  the 
exercise  of  reasonable  care.  It  was  held,  however,  that  tes- 
timony relating  to  fires  of  a  later  date  should  be  carefully 
excluded,  as  being  irrelevant,  and  as  having  a  tendency  to 
excite  prejudice  against  the  company. 

Moran  v.  Corliss  Steam  Engine  Co.,  21  R.  I.  386,  43  Atl. 
874,  45  L.  R.  a.  267,  is  also  in  point.  In  that  case  it  was 
held  that  in  an  action  to  recover  for  injuries  received  from 
an  electric  current,  owing  to  the  unsafe  condition  of  the  ma- 
chinery on  which  the  plaintiff  was  employed,  evidence  that 
slight  shocks  had  been  received  from  time  to  time  by  the 
workmen  from  the  lifting  chain,  and  that  the  defendant  on 
account  thereof  had  supplied  rubber,  gloves  to  be  used  by  the 
pourers  of  metal  on  that  account,  was  notice  to  the  defendant. 
''These  shocks,"  said  Matteson,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  ''were  notice  to  the  defendant  of  the  leakage 
of  electricity  from  the  motor  to  the  chain,  and  were  also  no- 
tice that  if  from  any  cause  a  sufiBcient  current  of  electricity 
was  brought  to  the  motor  the  leakage  might  be  sufficient  not 
only  to  charge  the  lifting  chain,  but  also  the  hauling  chain 
or  other  metallic  portions  of  the  crane,  unless  properly  insu- 
lated, with  a  dangerous  current.  Having  this  notice,  we  think 
the  defendant  was  bound  to  have  made  the  insulation  be- 
tween the  motor  and  the  hauling  chain  so  complete  that  the 
use  of  the  hauling  chain  would  have  involved  no  risk  of  in- 
jury by  electricity."  MacDonald  v.  Railway  Co.,  25  R.  1. 40, 
S4  Atl.  795,  and  McGarrity  v.  Railway  Co.,  25  R.  I.  269,  55 
Atl.  718,  are  to  the  same  effect. 

The  law  seems  to  be  the  same  in  other  states.  Thus,  in 
CoL  Morg.  Co.  v.  Rees,  21  Colo.  435,  42  Pac.  42,  which 
was  an  action  for  negligence  in  leaving  the  door  of  an  eleva- 
tor well  open,  whereby  the  plaintiff,   without  any  fault  on 
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his  party  fell  into  said  well,  it  was  held  that  it  was  admissi- 
ble for  the  plaintiff  to  show  that  the  door  was  open  at  times 
antecedent  to  the  accident,  owing:  to  a  defect  in  the  lock,  in 
corroboration  of  the  plaintiff's    claim  that  the    door  was 
open  at  the  time  of  the  accident,  and  also  as  tending  to  show 
a  previous  and  continuous  defective    condition  and   notice 
thereof  to  the  defendant.     In  speaking  of  the  alleged  error  of 
the  trial  court  in  admitting  such  testimony,  Mr.  Justice  God- 
dard,  in  delivering  the  opinion  of  the  court,  said :    ^^The  main 
contention  under  this  head  is  that  the  court  erred  in  permit- 
ting plaintiff  to  show  that  the  door  in  question  was  open  at 
times  antecedent  to  the  accident,  and  that  other  persons 
came  near  falling  into  the  shaft,  for  the  reason  that  this  tes- 
timony tended  to  show  other  and  independent  careless  acts 
of  the  person  in  charge  of  the  elevator  at  such  times.     It  is 
clear  that,  if  such  was  the  purpose  and  effect  of  this  testi- 
mony, it  would  be  inadmissible.     But  that  such  was  not  the 
purpose  and  object  for  which  it  was  introduced  is  evident 
when  the  theory  upon  which  the  case  was  tried  is  kept  in 
view.     The  whole  scope  and  tendency  of  the  evidence  intro- 
duced on  the  part  of  plaintiff  was  to  show  that  the  elevator 
door  was  open  at  the  time  of  the  accident  because  of  the  de- 
fective condition  of  the  lock,  and   in  corroboration  of  that 
claim  the  evidence  complained  of  was  offered  as  tending  to 
show  a  previous  and  continuous  defective  condition.     The 
evidence  was  relevant  for  this  purpose,   and  also  competent 
to  show  notice  and  knowledge  on  the  part  of  the  company 
of  the  defective  condition  of  the  lock.     Wharton,  in  his  work 
on  Evidence,  after  stating  the  ordinary  rule  contended  for 
by  counsel  for  appellant — that,  when  a  party  is  sued  for  dam- 
ages following  from  a  particular  act  of  negligence,   discon- 
nected, though  similar,  negligent  acts  are  admissible — states 
the  rule  applicable  to  this  character  of  cases  as    follows  : 
'But  when  a  party  is  charged  with  the  negligent  use  of  a 
specific  agency,  and  when  the  case  against  him  is  that  he  did 
not  use  care  proportionate  to  the  danger,  then  the  question 
becomes  material  whether  he  knew,  or  ought  to  have  known, 
the  extent  of  the  danger.     On  such  an  issue  as  this  it  is  rele- 
vant for  the  party   aggrieved  to  put  in  evidence  of  discon- 
nected acts,  of  which   it  was  the  duty  of  the  defendant  to 
have  been  cognizant,  and  which,   if  he  were  cognizant  of 
them,  would  have  advised  him  of  the  extent  of  the  danger, 
and  would  have  made  it  his  duty  to  take  precautions  which 
would,  if  faithfully  applied,  have  prevented  the  injury  sued 
for.'  "    Whar.  Ev.  §  41.     In  support  of  the  doctrine  as  thus 
stated  many  cases  are  cited.     See,   also,   S.  &  R.  Neg.  (5th 
Ed.)  §  6ob,  and  cases  collected  in  notes  2  and  3. 

If  lamps  or  globes  similarly  situated  to  the  one  in  question 
had  frequently  or  even  occasionally  been  previously  broken 
by  trolley  poles  slipping  from  the  wire  while  the  cars  of  de- 
fendant company  were  rounding  curves,  that  would  certainly 
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be  sa£Bcieat  to  give  the  company  notice  of  the  liability  of  the 
happening  of  such  an  accident,  and  hence  would  require  it  to 
exercise  that  degree  of  care  which  would  be  commensurate 
with  such  liability.  As  the  evidence  offered  by  the  plaintiff 
was  not  only  relevant,  but  of  such  a  character  as  to  have  a 
material  bearing  upon  the  main  issue  presented  by  the  plead- 
ings, its  rejection  was  clearly  prejudicial  to  the  plaintiff,  and 
hence  entitles  her  to  a  new  triah- 
Petition  granted. 

LOUISVILLE  &  N.  R.  CO.  v.  LOGSDON'S  ADM'R. 
(Court  of  Appeals  of  Kentucky,  June  20,  1904.) 

[81  S.  W.  Rep.  657.] 

Children  Trespassing  on  Track— Dutv  to  Lookout.*— The  rule  that 
railroad  men  are  not  bound  to  keep  a  lookout  for  trespassers  oa  the 
track  at  points  where  the  presence  of  persons  on  the  track  is  not  to 
be  anticipated,  but  are  only  bound  to  use  all  reasonable  care  to  pre- 
vent injury  to  them  after  their  peril  is  discovered,  applies  to  the  case 
of  children  on  the  track. 

Negligence — Insufficiency  of  Evidence. — In  an  action  against  a 
railroad  company  for  the  death  of  a  child  on  its  right  of  way,  evidence 
examined,  and  held  to  show  no  negligence  on  the  part  of  the  railway 
company. 

Nunn  and  Settle,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Hardin  County. 
"To  be  officially  reported." 

Action  by  William  G.  Logsdon's  Administrator  against  the 

*As  to  the  care  due  trespassing  children,  see  foot-note  appended 
to  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Liidtke  (Ohio),  10  R.  R.  R.  682, 
33  Am.  &  Eng.  R.  Cas.,  N.  S.,  682  (liability  as  affected  by  failure  to 
fence);  foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Vanarsdel! 
(Ky.),  10  R.  R.  R.  1,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (discovered 
peril);  foot-note  appended  to  Harris  v.  Southern  Ry.  Co.  (Ky.),  8  R. 
R.  R.  753,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  753  (trespassers  on  trains); 
foot-note  appended  to  Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Priest  (Ga.), 
8  R.  R.  R.  463,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  463  (children  trespass- 
ing on  station  grounds);  foot-note  appended  to  Givens  v.  Louisville 
&  N.  R.  Co.  (Ky.),  7  R.  R.  R.  11,  30  Am.  &  Eng.  R.  Cas.,  N.  S., 
11  (presumption  that  children  will  avoid  danger);  foot-note  ap- 
pended to  Adams  v.  Camden  &  Suburban  Ry.  Co.  (N.*  J,),  8  R.  R.  R. 
790,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  790  (duty  of  those  in  charge  of 
street  cars);  Elkins  v.  South  Carolina  &  G.  R.  Co.  (S.  Car.),  6  R.  R. 
R.  598,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  598  (sufficiency  of  complaint 
in  action  for  death  of  boy  trespasser  caused  by  alleged  defect  in 
track);  Texas  &  P.  Ry.  Co.  v.  Harby  (Tex.),  2  R.  R.  R.  602,  25  Am. 
&  Eng.  R.  Cas.,  N.  S.,  602  (duty  of  engineer  to  lookout  for  children 
on  track);  Louisville  &  N.  R.  Co.  v.  Hart  (Ky.),  5  R.  R,  R,  521,  28 
Am.  &  Eng.  R.  Cas.,  N.  S.,  521  (insufficiency  of  evidence  of  negli- 
gence where  trespassing  child  was  injured  by  explosion  of  torpedo 
on  track);  note,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  318  (injuries  to  tres- 
passing children);  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  327;  note,  6 
Am.  &  Eng.  R.  Cas.,  N.  S.,  318  (duty  to  lookout  for  trespassing  chil- 
dren); Brague  v.  Northern  Cent.  Ry.  Co.  (Pa.),  15  Am.  &  En^.  R. 
Cas.,  N,  S.,  594  (duty  to  child  trespassing  on  track  near  crossing); 
foot-note  appended  to  Wagner  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa), 
11  R.  R.  R.  789,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  789  (duty  to  lookout 
for  trespassing  children  on  or  about  cars). 
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Louisville   &  Nashville  Railroad  Company.     From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed. 
For  former  opinion,  see  78  S.  W.  409. 

Benjamin  D.  Warfield,  Poston  &  Moorman,  and  Edward 
W.  Hines,  for  appellant. 
S.  M.  Payton,  for  appellee. 

HOBSON,  J.  Appellee's  intestate,  an  infant  under  three 
years  of  age,  was  struck  and  killed  by  one  of  appellant's 
freight  trains,  and  this  action  was  instituted  by  the  admin- 
istrator to  recover  for  his  death,  resulting  in  a  verdict  and 
judgment  in  his  favor  for  $1,200.  The  only  question  we 
deem  it  necessary  to  consider  on  the  appeal  is  whether  the 
evidence  warranted  a  recovery.  The  facts  shown  are  as  fol- 
lows: The  infant  was  the  child  of  a  section  hand  of  appel- 
lant, whose  house  stood  beside  the  railroad  track,  and  within 
30  feet  of  it.  Just  before  the  child  was  killed,  the  father 
went  across  the  railroad,  and  up  it  about  250  yards  to  a 
spring,  for  a  bucket  of  water.  When  he  left  the  house  the 
child  was  in  the  rear  of  the  house,  playing  with  some  bricks; 
its  mother  being  in  the  yard  behind  the  house  at  work. 
While  the  father  was  gone,  the  child  wandered  out  of  the 
house  and  upon  the  railroad  track,  where  he  was  run  over 
and  killed  by  a  passing  freight  train  about  160  yards  from  the 
house.  A  hoop,  which  was  his  favorite  plaything,  was  found 
near  his  body,  with  blood  on  it.  The  house  was  out  in  the 
country,  and  the  child  was  not  on  or  near  a  public  crossing. 
The  proof  for  the  appellee  showed  that  no  warning  from 
either  bell  or  whistle  was  given  by  the  trainmen  until  the  stop 
signal  was  sounded,  and  this  was  about  the  time  the  child 
was  struck.  The  place  of  the  accident  could  be  seen  from 
the  direction  of  the  approaching  train  for  a  distance  of  450 
yards,  and  it  may  be  concluded  from  the  evidence  that  those 
in  charge  of  the  train  could,  by  the  exercise  of  ordinary  care, 
have  seen  the  child  if  he  was  on  the  track,  or  very  near 
it,  in  time  to  stop  the  train  before  striking  him.  No  witness 
for  appellee  saw  the  child  after  he  left  the  house,  and  before 
he  was  killed.  But  it  is  insisted  that  it  may  be  inferred  from 
the  evidence  that  the  child  was  following  his  father  up  the 
railroad  track,  rolling  his  hoop,  when  he  was  struck.  The 
court  refused  to  give  the  jury  a  peremptory  instruction  to  find 
for  the  defendant  on  the  plaintiff's  evidence,  and  the  defend- 
ant's testimony  was  then  introduced.  The  engineer  stated 
that,  as  the  train  approached  the  point  where  the  child  was 
killed,  it  was  on  a  curve;  his  position  being  on  the  outer  line 
of  the  curve,  so  that  the  locomotive  obstructed  his  view,  and 
he  did  not  see  the  child  at  all.  The  fireman,  who  was  on  the 
other  side  of  the  engine,  said  he  was  firing  the  locomotive  as 
the  curve  was  rounded,  and,  when  he  finished  that  and  looked 
ahead,  he  saw.  the  boy  60  or  70  feet  ahead  of  the  engine,  and 
at  once  gave  the  alarm  to  the  engineer,  who  immediately  re- 
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Tersed  tbe  eoeine,  and  stopped  tbe  train  as  soon  as  it  could 
be  done*  bat  too  late  to  save  the  child.  The  conductor  was 
in  the  caboose  at  the  rear  of  the  train,  but  could  not  see  from 
his  position  the  track  in  front  of  the  locomotive,  and  none 
of  the  brakenien  were  on  the  lookout. 

It  is  conceded  that  under  the  repeated  adjudications  of  this 
court  there  could  be  no  recovery  for  the  death  of  an  adult 
under  the  proof.  But  it  is  insisted  that  a  difierent  rule  ap- 
plies to  a  child  of  such  tender  years.  The  evidence  is  not 
sufficient  to  show  that  the  trainmen  in  fact  saw  the  child  in 
time  to  have  saved  him.  The  only  ground  for  recovery  is 
that,  if  they  had  been  on  tbe  lookout  and  had  exercised 
proper  care,  they  might  have  seen  him  in  time  to  stop  the 
train  before  striking  him.  In  towns  or  cities,  or  where  for 
any  reason  the  presence  of  persons  on  the  track  should  be 
anticipated,  it  is  the  duty  of  railroad  men  to  keep  a  lookout 
in  front  of  moving  trains;  but  at  other  parts  of  the  road  they 
are  under  no  obligation  to  keep  a  lookout  for  trespassers  on 
the  track,  but  only  to  use  all  reasonable  care  to  prevent  in- 
jury to  them  after  their  peril  is  discovered.  The  reason  for 
the  rule  is  not  that  the  person  injured  is  guilty  of  contribu- 
tory negligence  in  placing  himself  on  the  track  or  in  a  place 
of  danger.  The  rule  rests  on  the  ground  that  the  railroad 
company  owes  him  no  duty  until  his  peril  is  discovered. 
If  the  child  and  his  father,  in  the  case  before  us,  had  been 
together  on  the  track,  and  both  had  been  killed,  there  could 
have  been  no  recovery  for  the  death  of  the  father;  and  it  is 
hard  to  see  why  a  difierent  rule  should  apply  to  the  child,  if 
the  company  was  not  under  obligation  to  anticipate  the 
presence  of  either  on  the  track,  or  to  maintain  a  lookout  for 
persons  at  that  point.  While  there  is  some  conflict  in  the 
cases  on  the  question,  the  decisions  of  this  court  are  uniform 
in  holding  that  the  case  of  a  child  stands  just  as  that  of  a 
grown  person  in  cases  of  this  character.  In  Givens'  Admin- 
istrator v.  Kentucky  Central  Railroad  Company,  i;  S.  W. 
IOS7,  |2  Ky.  Law  Rep.  950,  a  child  nine  years  old  was  killed 
by  a  train,  when  no  signal  of  its  movement  was  given.  The 
court,  in  discussing  the  duties  of  the  trainmen,  said:  ''They 
are  not  required  to  presume  that  any  one  will  trespass  upon 
the  exclusive  right  of  way  of  the  company,  and  they  are  there- 
fore not  bound  to  be  on  the  lookout  for  trespassers,  but  only 
to  avoid  injury  to  them,  if  possible,  when  their  presence  and 
liability  to  danger  become  known.  This  rule  applies  in  the 
case  of  a  child  just  as  it  does  in  that  of  a  grown  person.  If 
those  operating  a  train  were  required  to  look  out  and  guard 
against  danger  to  children  trespassing  upon  the  track,  then 
this  would  necessarily  afford  an  opportunity  to  see  all  other 
persons  who  might  be  upon  it  and  in  danger.  Undoubtedly 
a  greater  degree  of  care  is  required  of  them,  as  to  children 
not  old  enough  to  be  aware  of  the  danger,  than  as  to  grown 
persons,  when  they  have  been  once  discovered  upon  or  near 
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the  track ;  but,  until  their  presence  is  known,  the  rule  ap* 
plies  equally  to  both.     An  exception  to  the  rule  exists,  how- 
ever, where  a  train  is  passing  through  a  town  or  city,   and 
where  people  are  likely  to  cross  the  track  at  any  point,  and 
are  known  to  be  in  the  habit  of  doing  so  by  those  operating: 
the  train.     In  such  a  case  there  is  constant    danger  to  life, 
and,  out  of  regard  for  it,  those  in  charge  of  a  train  must  look 
out  for  persons  who  may  be  upon  the  track,   and  give  such 
notice  of  its  approach  and  movements,  and  so  regulate  its 
speed,  as  is  likely  to  warn  them  of  danger  and  enable  them 
to  get  out  of  the  way."     In  McDermott  v.  Kentucky  Central 
Railroad  Company,  93  Ky.  408,  20  S.  W.  380,   a  boy  eight 
years  old  was  hurt  in  the  same  way,   and,  in  answer  to  the 
argument  that  no  lookout  was  maintained,  the  court  said: 
''And  the  fact  that  such  trespasser  is  an  infant  does  not  affect 
the  legal  rights  of  the  company,  because  signals  of  an  ap- 
proaching engine  must  be  given  and  oversight   of  the  tracks 
exercised  uniformly  and  habitually,  or  not  at  all,  and  for  the 
protection  and  safety  of  all  trespassers,  or  none."    In  Louis- 
ville &  N.  R.  R.  v.   Webb,  99  Ky.  348.  35  S.    W.  1121,  the 
question  was  again  made,  and  the  court  said:    ''The  well- 
settled  rule  in  such  cases  is  that  a  child  is  required  to  exercise 
only  such  a  degree  of  discretion  and  care  as  may  be  reason- 
ably expected  of  children  of  his  age  and  intelligence  in  any 
given  circumstances  of  danger,  but  the  mere  immature  age 
of  the  person  injured  cannot  be  allowed  to  have  the  effect 
to  raise  a  duty  where  none  otherwise  existed."     This  ques- 
tion was  again  presented,  after  a  change  in  the  membership 
of  the  court,  in  Becker  v.  Louisville  &  N.  R.  R.  Co.,  no  Ky. 
474,  61  S.  W.  997f  53  L.  R.  A.  267,  and  the  case  was  allowed 
to  go  to  the  jury  only  on  the  question  whether  the  engineer 
in  fact  baw  the  child  in  time  to  avoid  injuring  him  after  his 
peril  was  discovered.     It  was  also  since    presented  in  Good- 
man's Adm'r  v.  Louisville  &  N.  R.  R.   Co.,  77  S.   W.  174,  25 
Ky.  Law  Rep.  1086,  63  L.  R.  A.  657,  and  the  same  rule  was 
adhered  to.     The  court  said:    "Trains  must  be  run  on  sched- 
ule time,  and  no  duty  is  imposed  upon  those  in  charge  to 
stop  or  slow  up  at  the  appearance  upon  the  track  of  objects, 
the  nature  of  which  is  only  discernible  upon  near  approach. 
If  the  object  seen  by  Robert  Wilkerson  had  been  at  a  high- 
way crossing,  or  in  the  street  of  a  town  or  city,  where  the 
presence  of  small  children  might  be    suspected,   a  different 
case  would  be  presented,  and  a  different  standard  of  diligence 
could  have  been  required.     Appellees'  engineer  had  no  more 
reason  to  suppose  an  infant  would  be  upon  their  track  &t  the 
point  where  the  accident  in  this  case  occurred,  than  an  adult, 
and  owed  no  higher  degree  of  diligence  to  them   than  to  an 
adult."     In   Louisville  &  Frankfort  Railroad  Company  v. 
Milton  (decided  in  the  year  i8!53)  53  Ky.  75,  58  Am.  Dec.  647, 
it  was  held  that  there  was  no   liability  on   the  part  of  a  rail- 
road company  for  stock  killed  by  its  trains,  unless  the  animal 
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destroyed  was  observed  in  safiBcient  time  to  enable  those  in 
charge  of  the  train  to  avoid  the  injury  by  ordinary  care. 
This  was  followed  in  Louisville  &  Franfoit  Railway  Company 
V.  Ballard  (decided  in  the  summer  of  1859)  59  Ky.  177,  and 
in  O'Bannon  v.  Louisville,  etc..  R.  R.  Co.  (decided  in  1871) 
71  Ky.  349.  It  remained  the  law  of  the  state  until  changed 
by  the  statute  declaring  railroad  companies  responsible  for 
all  cattle  negligently  injured  by  them,  and  making  the  injury 
of  the  stock  prima  facie  evidence  of  negligence.  As  to  cat- 
tle straying  on  the  track,  railroad  companies  are  liable,  under 
the  statute,  if  ordinary  care  is  not  observed  to  discover  them. 
But  there  has  been  no  change  by  statute  as  to  persons  tres- 
passing on  the  track,  and  the  liability  of  railroads  for  injuries 
to  persons,  whether  adult  or  infant,  must  depend  on  common- 
law  principles,  for  the  statute  simply  makes  them  liable  for 
injuries  to  cattle,  and  to  construe  such  language  to  create  a 
liability  for  injuries  to  small  children  would  be  unwarranted. 
True,  a  child  under  seven  is  conclusively  presumed  incapable 
of  crime,  but  a  like  prima  facie  presumption  attends  him 
from  seven  to  fourteen;  and,  if  appellant  is  responsible  when 
the  child  is  under  seven,  then  it  would  be  a  question  for  the 
jury,  if  he  was  between  seven  and  fourteen,  whether  he  had 
sufficient  capacity  to  be  responsible.  Neither  an  infant  un- 
der three  years  old  nor  an  idiot  can  be  held  liable  for  a  tres- 
pass or  charged  with  contributory  negligence.  If  either  of 
them  strays  on  the  premises  of  another,  no  blame  attaches  to 
him;  but  if,  while  there,  and  at  a  place  where  the  preseuce 
of  strangers  is  not  to  be  anticipated,  he  gets  hurt,  the  owner 
of  the  premises  is  not  responsible  for  his  injury,  when  he 
does  not  know  of  his  danger  in  time  to  avoid  it  by  the  exer- 
cise of  ordinary  care  after  his  peril  is  discovered.  HeJs  not 
chargeable  with  negligence  in  not  maintaining  an  outlook, 
for  this  is  not  required  if  the  presence  of  others  is  not  to  be 
anticipated.  If  the  defendant  here  were  a  farmer  or  a  man- 
ufacturer, and  a  three  year  old  child  had  strayed  upon  the 
premises  at  a  point  where  the  presence  of  others  was  not  to 
be  looked  for,  and  had  been  run  over  because  he  was  discov- 
ered too  late,  would  it  not  be  conceded  that  this  was  simply 
an  unfortunate  accident,  or  would  it  be  maintained  that  a 
recovery  should  be  had  because  a  lookout  was  not  kept?  A 
railroad  company  has  the  exclusive  possession  of  its  right  of 
way,  and  stands  just  as  the  owner  of  any  other  premises,  so 
far  as  strangers  coming  upon  it  are  concerned.  At  ordinary 
places  along  the  track  the  presence  of  persons  on  the  right 
of  way  is  not  to  be  anticipated,  and  therefore  no  lookout  for 
them  need  be  maintained.  Every  action  of  negligence  rests 
on  a  breach  of  duty.  If  there  has  been  no  duty  broken,  there 
is  no  wrong,  and  there  can  be  no  recovery.  An  infant  three 
years  old  or  an  idoit  can  no  more  recover  than  an  adult,  uc- 
less  there  has  been  a  breach  of  duty  on  the  part  of  the  de- 
fendant; and  he  can  no  more  complain  than  an  adult  that  a 
12  R  R  R~41 
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lookout  was  not  kept  at  a  place  where  the  presence  of  persons 
was  not  to  be  anticipated.  If  infanta  were  made  an  excep- 
tion to  the  role«  and  railroad  companies  were  required  to 
keep  a  lookout  for  them  at  all  places  along  their  track,  on 
account  of  their  helplessness,  the  same  principle  would  have 
to  be  applied  to  idiots,  lunatics,  epileptics,  the  deaf,  the  blind, 
and  the  like.  This  would  destroy  the  rule  and  make  it  in- 
consistent with  itself,  for,  if  the  presence  of  no  persons  is  to 
be  looked  for  on  the  track,  the  presence  of  persons  ^  infirm 
or  unable  to  take  care  of  themselves  is  not  to  be  anticipated, 
and  the  defendant  cannot  be  required  to  guard  against  a 
danger  which  is  not  to  be  anticipated  by  a  person  of  ordi- 
nary prudence.  The  rule  announced  by  this  court,  that  the 
company  is  not  responsible  for  the  injury  of  an  infant  from 
failure  to  maintain  a  lookout  where  no  lookout  is  required, 
as  the  presence  of  persons  is  not  to  be  anticipated,  is  a  neces- 
sary corollary  of  the  rule  laid  down  more  than  50  years  ago, 
and  consistently  maintained  since,  until  changed  by  the 
statute,  that  the  company  is  not  liable  for  injury  to  stock 
because  no  lookout  is  kept.  The  rule  so  long  maintained  is, 
under  the  principle  of  stare  decisis,  the  law  of  the  s^ate. 
It  is  also  in  accord  with  the  weight  of  American  authority. 
Morrissey  v.  Eastern  Railroad  Company,  30  Am.  Rep.  686; 
Cauley  v.  Pittsburg,  etc..  Railroad  Company,  40  Am.  Rep. 
664;  McMuUen  v.  Pennsylvania  Railroad  Company,  132  Pa. 
107,  19  Atl.  27,  19  Am.  St.  Rep.  $91;  Thomas  v.  Chicago, 
etc.,  Railroad  Company  (Iowa)  61  N.  W.  967;  Matson  v.  Port 
Townseod  Railroad  Company  (Wash.)  37  Pac.  705;  Railway 
Company  v.  Todd,  54  Kan.  558,  38  Pac.  804;  Alabama  Great 
Southern  Railroad  Company  v.  Moorer  (Ala.)  22  South,  goo; 
Ward  V.  Southern  Pacific  Railroad  Company  (Or.)  36  Pac. 
166,  23  L.  R.  A.  715;  Felton  V.  Aubrey,  74  Fed.  350,  20  C.  C 
A.  436;  2  Shearman  &  Redfield  on  Negligence,  §  481a,  and  notes. 

()n  the  facts  shown  by  the  plaintifi,  the  court  should   have 
instructed  the  jury  peremptorily  to  find  for  the  defendant. 

The  former  opinion  (78  S.  W.  409,  25  Ky.  Law  Rep.  1656) 
is  withdrawn. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  herewith. 

NUNN  and  SETTLE.  JJ.,  dissent. 


SIMPSON  V.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island,  June  4,  1904.) 

[58  Atl.  Rep.  658.] 

Injury  to  Insane  Pedestrian  on  Street  Car  Track—- Ric^t  of  Motor- 
man  to  Assume  That  Person  on  Track  Will  Avoid  Danger.* — ^Where 

♦See  foot-note  appended  to  Clegg  v.  Southern  Ry.  Co.  (N.  Car.), 
11  R.  R.  R.  737,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  737;  foot-note  appended 
to  Petty  V.  St.  Louis,  etc.,  R.  Co.  (Mo.)>  11  R.  R.  R.  263,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  353. 
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a  person  of  full  age  and  apparently  possessed  of  his  faculties  was  seen 
on  the  track  by  a  street  railway  motorman,  the  latter  was  entitled 
to  assume  that  such  person  was  actually  of  sound  mind,  and  to  act 
on  such  presumption. 

Same — Contributory  Negligence  of  Custodian. — In  an  action  for 
death  of  plaintiff's  husband,  who  was  insane,  bv  his  being  struck  by 
a  street  railway  car  while  he  was  at  large  and  unattended,  the  fact 
that  he  was  so  at  large  did  not  necessarily  constitute  contributory 
negligence  on  the  part  of  the  custodian. 

Action  by  Teresa  Simpsoo  against  the  Rhode  Island  Com- 
pany.    On  demurrer  to  the  declaration.     Overruled. 

Argued  before  TILLINGHAST,  DOUGLAS,  and  BLOD- 
GETT,  JJ. 

Leon  L.  Mott,  for  plaintiff. 

Henry  W.  Hayes,  Frank  T.  Easton,  and  LefFerts  S.  Hoff- 
man, for  defendant. 

PER  CURIAM.  The  action  given  by  section  14  of  chap- 
ter 233  of  the  General  Laws  is  to  reimburse  the  husband  or 
widow  and  children  or  the  next  of  kin  of  a  person  who  has 
been  killed  by  the  tort  of  another  for  the  pecuniary  loss  oc- 
casioned by  such  death.  This  action  is  brought  by  a  widow 
for  the  loss  of  a  husband  who  was  of  unsound  mind  and  re- 
quired constant  supervision.  The  declaration  does  not  set 
out  any  peculiar  circumstances  which  show  any  substantial 
pecuniary  loss  from  this  death.  Negligence  is  alleged  on 
the  part  of  the  defendant's  servants,  but  it  is  not  clearly  stated 
in  what  that  negligence  consisted.  In  approaching  a  person 
on  the  track,  of  full  age  and  apparently  possessed  of  his  fac- 
ulties, the  motorman  would  be  required  to  take  such  precau- 
tions only  as  if  the  person  were  actually  of  sound  mind.  But 
the  demurrer  is  based  only  upon  the  ground  that  the  declara- 
tion shows  contributory  negligence  on  the  part  of  the  plain- 
tiff. The  only  fact  from  which  this  might  be  inferred  is  that 
the  insane  person  was  at  large.  This  does  not  necessarily 
show  negligence  on  the  part  of  his  custodian.  Nellis,  Street 
R.  R.  Accident  Law,  413. 

The  demurrer  must  be  overruled,  and  the  case  remanded 
to  the  common  pleas  division  for  further  proceedings. 


OMAHA  ST.  RY.  CO.  v.  LARSON. 

(Supreme    Court   of   Nebraska,   Dec.   16,   1903.) 

[97  N.  W.  Rep.  824.] 

Accident  at  Street  Railway  Crossing; — Contributory  Negligence  and 
Negligence   after  Discovery   of   Peril.* — Negligence   of   plaintiff  in 

*As  to  the  combined  effect  of  contributory  negligence  and  negli* 
gence  after  the  discovery  of  plaintiff's  peril,  see  foot-note  appended 
to  Richmond  Passenger  &  Power  Co.  v.  Gordon  (Va.),  11  K.  R.  R. 
260,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  260;  foot-note  appended  to  Har- 
rington V.  Los  Angeles  Ry.  Co.  (Cal.),  9  R.  R.  R.  191,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  191. 
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driving  across  a  street  railway  track  without  stopping  to  look  and 
listen  will  not  excuse  the  company  from  its  duty  to  use  reasonable 
diligence  to  stop  its  car  after  discovering  the  perilous  situation,  and,, 
if  its  failure  to  do  so  after  seeing  the  danger  directly  and  immediately 
causes  an  injury  to  him,  the  company  may  be  held  liable  for  such 
injury. 

Proximate  Cause. — Where  the  evidence  is  fairly  conflicting,  the 
<luestion  as  to  the  direct  and  proximate  cause  of  an  alleged  injury 
is  one  of  fact,  for  the  determination  of  the  jury. 

Evidence — Experiments. — Proof  of  an  experiment,  without  estab- 
lishing the  fact  that  the  person  who  made  the  experiment  is  com- 
petent to  do  so,  and  that  the  apparatus  used  was  of  the  kind  and  in 
a  condition  suitable  for  the  experiment,  and  that  it  was  honestly  and 
fairly  made,  is  without  probative  force. 

Speed — Evidence.t — A  witness  who  sees  a  moving  car,  and  pos- 
sesses a  knowledge  of  time  and  distance,  is  competent  to  express  an 
opinion  as  to  the  rate  of  speed  at  which  the  car  was  moving. 

Negligence— Speed  in  Violation  of  Ordinance4 — Evidence  of  an 
ordinance  of  a  city  regulating  the  rate  of  speed  of  street  railway  cars 
is  admissible  under  a  general  averment  of  negligence. 

(Syllabus  by  the  Court) 

Commissiooers'  Opinion.  Department  No.  i.  Error  to 
District  Court,  Doaglas  County;  Jessen,  Judge. 

Action  by  Nels  Larson  against  the  Omaha  Street  Railway 
Company.  Judgment  for  plaintiS.  Defendant  brings  error. 
Affirmed. 

John  L.  Webster,  for  plaintiff  in  error. 
Gaines,  Kelby  &  Story,  for  defendant  in  error. 

OLDHAM,  C.  This  is  an  action  to  recover  damages  al- 
leged to  have  been  sustained  by  reason  of  the  negliij^ence  of 
the  Omaha  Street  Railway  Company.  The  allegations  of 
the  petition  that  are  material  to  an  understanding  of  this 
controversy  are:  ''On  September  i6,  1899,  plaintiff,  with 
his  horse  and  wagon,  was  driving  northward  on  Military 
avenue,  in  Omaha,  and  when  about  half  way  between  Parker 
and  Decatur  streets  in  Said  city,  on  the  east  side  of  Military 
avenue,  desiring  to  cross  to  the  west  side  of  said  Military 
avenue,  turned  his  horse  to  do  so,  but,  as  the  horse  stepped 
between  the  two  east  rails  of  defendant's  tracks  on  said 
street,  a  motor  cir  belonging  to  defendant,  propelled  by  elec- 
tricity, and  running  at  a  dangerously  and  negligently  high 
rate  of  speed,  and  without  any  warning  to  plaintiff,  negli- 
gently ran  into  and  struck  plaintiff's  horse  which  was  hitched 
to  the  wagon  in  which  plaintiff  was  riding,  and  said  horse 
became  entangled  in  the  fender  on  the  front  end    of  defend- 

tAs  to  what  evidence  is  admissible  to  show  the  rate  of  speed  of  a 
train  or  car,  see  foot-note  appended  to  Mathiesen  v.  Omaha  St.  Ry. 
Co.  (Neb.),  11  R.  R.  R.  777,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  777,  where 
all  the  preceding  authorities  in  this  series  are  collected. 

JAs  to  whether  the  violation  of  an  ordinance  limiting  speed  of  trains 
is  negligence,  see  Smith  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.), 
9  R.  R  R.  218,  32  Am.  &  Eng  R.  Cas.,  N.  S.,  218;  foot-note  appended 
to  Mathiesen  v.  Omaha  St.  Ry.  Co.  (Neb.),  11  R.  R.  R.  777,  34  Am. 
&  Eng.  R.  Cas.,  N.  S.,  777,  where  all  the  preceding  authorities  in  this 
'«eries  are  collected. 
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ant's  said  motor  car.  Plaintiff  says  that,  when  defendant's 
motor  car  struck  his  horse  as  aforesaid,  the  motorman  io 
charge  of  said  car,  both  seeing  and  knowing  the  imminent 
danger  in  which  plaintiff  was  placed  by  the  negligence  of 
said  defendant,  and  having  the  power  to  stop  said  car,  in 
absolute  disregard  of  defendant's  duty  to  stop  said  car  and 
avoid  injury  to  plaintiff  negligently  failed  even  to  diminish 
the  speed  of  said  car,  but,  on  tbe  contrary,  said  motoiman 
continued  to  run  said  car  at  great  speed  for  about  the  total 
distance  of  a  block,  pushing,  dragging,  and  carrying  plain- 
tiff's horse  and  wagon,  for  the  entire  distance.  Plaintiff  says 
that,  after  defendant's  motor  car  struck  his  horse  as  aforesaid, 
defendant's  motorman  who  was  in  charge  of  said  car,  and 
who  could  have  stopped  said  car,  and  whose  duty  it  was  to 
stop  said  car,  negligently  continued  to  run  it  at  great  speed. 
whereby  plaintiff  was  greatly  and  seriously  injured,  without 
the  fault  of  plaintiff,  for,  after  defendant's  motor  had,  as 
aforesaid,  pushed,  dragged  and  carried  plaintiff's  said  horse 
and  wagon  for  about  one  hundred  and  twenty  feet,  plaintiff 
was  forcibly  and  violently  thrown  from  his  wagon  and  burled 
to  the  pavement,  and  was  seriously  and  severely  cut,  injured, 
and  bruised  about  his  head,  back,  spine,  and  legs,  his  right 
leg  being  so  badly  broken  that  it  was  necessary,  in  order  to 
save  plaintiff's  life,  to  amputate  his  leg,  which  was  accordingly 
done,  whereby  the  plaintiff  was  made  to  suffer  great  pain  and 
physical  and  mental  anguish,  and  has  become  a  cripple  for 
life,  and  plaintiff  still  suffers  from  the  injuries  sustained  by 
bim  in  his  head  and  spine."  Defendant  answered  with  a 
general  denial,  coupled  with  a  plea  of  contributory  negli- 
gence. The  reply  was  a  general  denial.  There  was  a  trial 
to  a  jury,  verdict  for  plaintiff,  judgment  on  the  verdict,  and 
the  defendant  brings  the  case  to  this  court  on  error. 

It  will  be  observed  that  the  charge  of  negligence  in  the  pe- 
tition was  the  failure  of  the  defendant  to  check  the  speed  of 
the  car  and  stop  it  after  the  impact  of  the  car  with  the  horse 
and  wagon,  and  that  by  its  want  of  care  in  this  particular 
the  injury  was  occasioned.  This  is  the  sole  issue  of  negligence 
tendered  by  the  petition.  At  the  outset  it  is  insisted  by  the 
defendant  street  railway  company  that  plaintiff  has  no  right 
to  maintain  an  action  for  defendant's  failure  to  use  diligence 
in  stopping  its  car,  without  showing  himself  free  from  neg- 
ligence in  going  on  the  track;  that  the  subsequent  negligence, 
if  any,  of  the  company,  is  indivisible  from  the  negligence  of 
Larson  in  the  first  instance,  and  if,  as  alleged  by  defendant, 
he  drove  on  the  track  without  stopping  to  look  and  listen, 
such  contributory  negligence  on  his  part  constitutes  a  com- 
plete defense  to  the  action.  On  the  question  as  to  whether 
the  defendant  used  ordinary  diligence  in  attempting  to  stop 
the  car  after  the  impact  with  defendant's  horse  and  wagon, 
the  testimony  is  fairly  conflicting.  Plaintiff's  evidence  tends 
to  show  that  defendant  was  dragged  about  ii6  feet  after  the 
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impact  before  the  vehicle  was  overturned  and  the  injary  in- 
flicted. Defendant's  testimony,  on  the  other  band,  tended 
to  show  that  the  injury  was  inflicted  within  a  few  feet  of  the 
place  of  contact,  and  that  reasonable  efforts  were  used  to 
stop  the  car  after  the  collision.  The  question  then  arises  as 
to  whether  plaintiff's  evidence  tends  to  show  an  intervenini: 
efficient  cause,  which  of  itself  directly  and  immediately  oc- 
casioned the  injury.  The  test  is,  was  the  failure  to  stop  the 
car  a  new  and  independent  force,  acting  in  and  of  itself  in 
causing  the  injury?  If  so,  it  superseded  the  alleged  contrib- 
utory negligence  complained  of,  so  as  to  make  plaintiff's 
want  of  proper  care  in  driving  on  the  track  remote  in  the 
chain  of  causation.  This  view  is  supported  by  numerous  de- 
cisions of  this  court.  In  Dailey  v.  Railway  Co.,  58  Neb.  396^ 
78  N.  W.  722,  the  court,  speaking  through  Harrison,  C.  J., 
says:  ''It  is  a  well  established  doctrine  that,  notwithstand- 
ing a  person  may  have  so  placed  himself  as  to  be  liable  to 
injury,  yet,  if  another,  after  knowledge  of  the  fact,  inflict  in- 
jury because  of  the  failure  of  the  latter  to  exercise  ordinary 
care  to  avoid  it,  the  former  may  recover  damages.  The  same 
doctrine  is  announced  in  Ry.  Co.  v.  Mertes,  3;  Neb.  204 
[52  N.  W.  1099];  Ry.  Co.  V.  Hedge,  44  Neb.  448  [62  N.  W. 
887];  Ry.  Co.  V.  Martin,  48  Neb.  65  [66  N.  W.  1007]."  The 
petition  is  framed  in  accordance  with  this  doctrine,  and,  in 
our  view,  states  a  good  cause  of  action;  and  whether  or  not 
the  failure  to  use  diligence  in  stopping  the  car  after  the  colli- 
sion was  the  direct  cause  of  the  injury  was  a  question  of  fact 
to  be  determined  by  the  jury.  Ry.  Co.  v.  Hedge,  supra; 
Ry.  Co.  V.  Kellog,  94  U.  S.  469,  24  L.  Ed.  256;  Purcell  v. 
Ry,  Co.,  48  Minn.  134,  50  N.  W.  1034,  16  L.  R.  A.  203;  Ry. 
Co.  V.  Kassen,  49  Ohio  St.  230,  31  N.  £.  282,  16  L.  R.   A. 

674. 
It  is  further  urged  by  the  company  that  the  court  erred  in 

refusing  to  permit  it  to  prove  the  result  of  an  experiment 
made  in  stopping  this  same  car  at  the  place  of  the  accident. 
This  experiment  was  made  by  one  Rollo  during  the  first  trial 
of  this  case.  Rollo  was  not  offered  as  a  witness  to  prove  this, 
but  the  company  offered  to  prove  the  result  of  this  experi- 
ment by  onlookers.  While  experiments  are  sometimes  ad- 
mitted to  illustrate  a  given  subject,  we  are  not  aware  of  any 
rule  that  permits  onlookers  to  testify  as  to  the  result  without 
laying  the  foundation,  and  showing  that  the  result  of  the  ex- 
periment can  be  relied  on  as  a  substantive  fact.  This  means 
that,  as  a  foundation  for  this  testimony,  it  must  be  shown 
that  the  person  who  makes  the  experiment  is  competent  to 
do  so,  that  the  apparatus  used  was  of  the  kind  and  in  the 
condition  suitable  for  the  experiment,  and  that  the  experi- 
ment was  honestly  and  fairly  made.  Without  these  facts 
established,  the  result  is  without  probative  force. 

It  is  claimed  that  the  court  erred  in  permitting  plaintiff's 
witosisei  to  testify  as  to  the  speed  the  car  was  running.     The 
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objection  is  based  upon  the  theory  that  tbey  were  incompe- 
tent»  (or  lack  of  experience  in  such  matters.  We  think  that  a 
witness  who  sees  a  moving  car,  and  possesses  a  knowledge  of 
time  and  distance,  is  competent  to  express  an  opinion  as  to 
the  rate  at  which  the  car  is  moving.  In  Detroit  &  Milwaukee 
R.  Co.  V.  Steinburg,  17  Mich.  99,  Cooley,  J.,  in  rendering  the 
opinion,  says:  ''The  point  to  which  the  attention  of  the 
witness  was  directed  was  the  speed  of  the  passing  object. 
The  motion  of  a  train  was  to  be  compared  to  the  motion  of 
any  other  moving  thing,  with  a  view  of  obtaining  the  judg- 
ment of  the  witness  as  to  its  velocity.  No  question  of  science 
was  involved,  beyond  what  may  have  been,  had  the  object 
been  a  man  or  a  horse.  It  was  not,  therefore,  a  question 
for  experts.  Any  intelligent  man  who  has  been  accustomed 
to  observe  moving  objects  may  be  able  to  express  an  opinion 
of  some  value  upon  it  the  first  time  be  ever  saw  a  train  in 
motion.  The  opinion  would  not  be  so  material  and  reliable 
as  that  of  one  accustomed  to  observe,  with  timepeace  in 
hand,  the  motion  of  an  object  of  such  size  and  momentum ; 
but  this  would  go  to  the  weight  of  the  testimony,  and  not 
to  its  admissibility.  Any  one  possessing  the  knowledge  of 
time  and  distance  would  be  competent  to  express  an  opin- 
ion upon  the  subject."  Chapman  v.  Ry.  Co.,  12  Utah,  68, 41 
Pac.  562;  Walsh  v.  Ry.  Co.,  102  Mo.  582,  14  S.  W.  873.  I5 
S.  W.  757;  Covellv.  Ry.  Co.,  82  Mo.  App.  187. 

It  is  also  contended  that  the  trial  court  erred  in  admittiog 
in  evidence  an  ordinance  of  the  city  of  Omaha  limiting  the 
speed  of  street  cars  upon  certain  streets  of  the  city,  includ- 
ing Military  avenue.  This  is  objected  toon  two  grounds: 
(i)  That  it  was  not  pleaded  in  the  petition  that  the  car  was 
being  run  in  violation  of  the  ordinance;  and  (2)  that  it  was 
immaterial  under  the  issues. 

As  to  the  first  ground  of  objection,  we  think  that  evidence 
of  an  ordinance  and  its  violation  is  admissible  under  a 
general  averment  o(  negligence,  where  this  question  is  ma- 
terial in  a  case.  The  reason  is  stated  in  Faber  v.  Ry.  Co., 
29  Minn.  465,  13  N.  W.  902:  ''The  fact  that  the  rate  of  speed 
at  which  the  train  was  run  was  prohibited  by  the  munici- 
pal law  was  competent  evidence  going  to  prove  negligence, 
and,  being  evidence  of  the  fact  pleaded,  it  might  be  proved, 
although  the  existence  of  the  ordinance  bad  not  been  alleged 
in  the  complaint.''  Ry.  Co.  v.  Rassmussen,  2$  Neb.  810,  41 
N.  W.  778,  13  Am.  St.  Rep.  527;  Ry.  Co.  v.  Duvall,  40 
Neb.  29,  58  N.  W.  531;  Davis  v.  Guarnieri,  45  Ohio  St.  470,  15 
N.  E.  3$o,  4  Am.  St.  Rep.  548;  Watson  on  Damages  &  Per- 
sonal Injuries,  §  277. 

This  brings  us  to  the  second  ground  of  objection.  As  a 
matter  of  fact,  the  speed  at  which  the  car  was  running  before 
it  struck  the  wagon  has  nothing  to  do  with  this  case,  except 
as  a  circumstance  tending  to  show  a  want  of  proper  care  in 
stopping  the  car.     The  only  act  of  negligence  charged  was 
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the  failore  to  check  the  speed  and  stop  the  car  after  the  car 
had  struck  the  horse  and  wagon,  and  for  this  reason  this 
evidence  had  only  an  indirect  bearing  on  the  issue ;  and  in 
the  very  able  brief  of  the  eminent  counsel  for  the  company 
there  is  nothing  pointed  out  that  suggests  prejudice  to  de- 
fendant in  its  admission.  The  law  does  not  condemn  error 
in  the  abstract,  but  only  such  as  is  prejudicial. 

The  defendant  company  also  complains  of  instructions 
numbered  i,  s,  6,  and  7  given  by  the  court  on  its  own  mo- 
tion. The  principal  objection  to  each  of  these  iostructions 
is  that  they  were  drafted  upon  the  theory  that  the  plaiotifi 
could  recover  if  the  motorman  was  negligent  in  not  stoppioK 
the  car  after  it  had  struck  the  horse  and  wagon,  notwithstand- 
ing the  fault  of  plaintiff  in  negligently  driving  upon  the  track 
of  the  company.  What  has  already  been  said  disposes  of 
these  objections.  We  think  the  instructions,  as  a  whole,  fairly 
and  fully  directed  the  jury  on  each  material  fact  at  issue, 
and  were  as  favorable  to  defendant  as  the  law  and  evidence 
warranted. 

There  is  no  dispute  as  to  the  extent  of  the  injury,  nor  is 
there  any  claim  that  the  damages  awarded  are  excessive. 

We  find  no  prejudicial  error  in  the  record,  and  it  is  there- 
fore recommended  that  the  judgment  of  the  district  court  be 
afiBrmed. 

AMES  and  HASTINGS,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  afiBrmed. 


POLAND  V,  UNION  R.  CO, 
(Supreme  Court  of  Rhode  Island,  June  14,  1904.) 

[58  Atl.   Rep.  653.] 

Street    Railways— Injury    to    Child — Contributory    NegUgence.* — 

A  child  eight  years  old,  accustomed  to  being  on  the  street  alone, 
who,  seeing  an  approaching  street  car,  starts  to  run  across  the  street 
in  a  diagonal  direction,  when,  to  get  across  the  car  track  ahead  of  the 
car,  she,  if  going  in  the  most  direct  line,  must  go  16  feet  before  the 
car  goes  85  feet,  at  most,  is  guilty  of  contributory  negligence. 

♦For  illustrations  showing  whether  children  were,  or  were  not, 
guilty  of  contributory  negligence,  see  McDermott  v,  Boston  Ele- 
vated Ry.  Co.  (Mass.),  9  R.  R.  R.  379,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
379  (not  negligence,  as  matter  of  law,  for  child  six  and  one-half  years 
of  age  to  cross  street  car  tracks);  Campbell  v.  St.  Louis  &  Suburban 
Ry.  Co.  (Mo.),  9  R.  R.  R.  248,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  248 
(contributory  negligence  was  a  question  for  the  jury  where  boy  was 
injured  while  crossing  street  car  tracks);  Anderson  v.  Central  R.  Co. 
of  New  Jersey  (N.  JO,  7  R.  R.  R.  51,  30  Am.  &  Eng.  R.  Cas...  N.  S., 
51  (direction  of  verdict  for  defendant  because  of  contributory  negli- 
gence, in  action  for  injuries  sustained  by  boy  at  crossing);  Citizens' 
St.  R.  Co.  V.  Hamer  (Ind.),  2  R.  R.  R,  9,  25  Am.  &  Eng.  R.  Cas.,  N. 
S.,  9  (contributory  negligence  of  child  seven  years  old  injured  by 
street  car  while  trying  to  avoid  another  car);  Rowe  v.  Central  of 
Georgia  Ry.  Co.  ((5a.),  4  R.  R.  R.  937,  27  Am.  &  Eng.  R.  C^as.,  N.  S., 


Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S       649 

Poland  V.  Uoion  R.  Co 

Trespass  od  the  case  by  Margaret  Poland  against  the  Union 
Railroad  Company.  Defendant  petitions  ior  a  new  trial. 
Jodgnaent  for  defendant. 

Argned  before  STINESS.  C.  J.,  and  TILLINGHAST  and 
BLODGETT,  JJ. 

Cooney  &  Cabill,  for  plaintiff. 

Henry  W.  Hayes,  Frank  T.  Easton,  and  Lefierts  S.  Hoff- 
man, for  defendant. 

BLODGETT,  J.  The  plaintiff,  at  the  time  of  the  injury 
of  which  she  complains,  was  a  girl  of  eight  years  of  age.  It 
appears  from  the  testimony  that  she  had  lived  at  her  then 
residence,  on  Friendship  street,  in  Providence,  for  a  year, 
and  had  continuously  attended  school  for  about  three  years, 
and  had  been  sent  habitually  by  her  mother  for  some  time 
on  errands  on  Chestnut  street,  on  which  she  was  injured,  as 
well  as  elsewhere.  On  the  day  in  question,  shortly  after  I2 
o'clock  noon,  she  was  sent  by  her  mother  to  purchase  a  spool 
of  thread,  and  was  injured  by  a  car  of  the  defendant  coming 
from  Weybosset  street  and  passing  down  Chestnut  street 
while  the  plaintiff  was  crossing  the  latter  street.  After  ver- 
dict for  the  plaintiff,  the  defendant  has  brought  the  case  to 
this  court  on  exceptions  and  petition  for  a  new  trial;  alleging, 
among  other  grounds,  that  the  verdict  is  contrary  to  the  law 
and  the  evidence. 

937  (effect  of  contributory  negligence  of  children  at  crossings); 
Oxsher  v.  Houston,  E.  &  W.  T.  Ry.  Co.  (Tex.),  3  R.  R.  R.  727,  26 
Am.  &  Eng.  R.  Cas.,  N.  S.,  727  (contributory  negligence  of  boy, 
assisting  passenger,  in  jumping  from  moving  train);  Todd  v.  Phila- 
delphia &  R.  Ry.  Co.  (Pa.),  2  R.  R.  R.  37,  25  Am.  &  Eng.  R.  Cas., 
N.  S.,  37  (contributory  negligence  of  boy  ten  years  old  in  attempting 
to  climb  over  train  obstructing  crossing);  Fezler  v.  Willmar  &  S.  F. 
Ry.  Co.  (Minn.),  1  R.  R.  R.  174,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  174 
(contributory  negligence  of  boy  in  running  along  side  of  train); 
Benedict  v.  Minneapolis  &  St.  L.  R.  Co.  (Mmn.),  3  R.  R.  R.  701,  26 
Am.  &  Eng.  R.  Cas.,  N.  S.,  701  (sufficiency  of  evidence  to  show  con- 
tributory negligence  of  youth  sixteen  years  of  age  riding  with  head 
extended  from  side  of  moving  train);  Citizens*  St.  R.  Co.  v.  Haraer 
(Ind.),  2  R.  R.  R.  9,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  9  (the  fact  that 
a  street  car  could  have  been  seen  by  child  seven  years  old  injured 
by  it  was  one  to  be  considered  in  determining  the  question  of  con- 
tributory negligence);  note,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  99  (play- 
ing on  turntables);  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  818  (running 
in  front  of  street  car);  Crawford  v.  Southern  Ry.  Co.  (Ga.),  16  Am. 
&  Eng.  R.  Cas.,  N.  S.,  829;  Cronan  v.  Crescent  City  R.  Co.  (La.), 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  225;  Fox  r.  Oakland  Consol.  St.  Ry. 
Co.  (Cal.),  9  Am.  &  Eng.  R.  Cas^  N.  S.,  825;  Hedin  v.  City  & 
Suburban  R.  Co.  (Ore.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  265;  Illinois 
Cent.  R.  Co.  v.  Jones  (C.  C.  A.),  15  Am  &  Eng.  R.  Cas.,  N.  S.,  16; 
Johnson  v.  Reading  City  Pass.  R.  Co.  (Pa.),  1  Am.  &  Eng.  R.  Cas.. 
N.  S.,  264;  Kreuzer  v.  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  (Ind.),  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  343;  Mitchell  v.  Tacoma  R.  &  M.  Co. 
(Wash.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  264;  Moss  v.  Philadelphia 
Traction  Co.  (Pa.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  690;  Riley  v.  Salt 
Lake  R.  T.  Co.  (Utah),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  264;  Smith  v. 
Pittsburgh  &  W.  Ry.  Co.  (Ohio),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  716; 
Swack  V.  New  York,  L.  E.  &  W.  R.  Co.  (N.  Y.),  16  Am.  &  Eng.  R. 
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The  plaintifi's  account  of  the  accident  is  as  follows:  '^Q. 
22.  You  caine  down  on  the  right  band  of  Friendship  street? 
A.  Yes,  until  I  came  to  Chestnut  street;  and,  when  I  came  to 
Chestnut,  I  turned  around  Chestnut,  until  I  got  opposite  the 
dry  goods  store.  Q.  23.  When  you  came  opposite  the  dry 
goods  store? .  A.  I  stood  on  the  curbing,  and  looked  up  and 
down  the  street.  The  car  was  at  the  Chestnut  House,  and  I 
thought  I  had  plenty  of  time  to  cross  (he  street,  and  I  went 
across  the  street,  and  before  I  knew  anything  the  car  knocked 
me  down.  Q.  24.  Where  was  the  car  when  you  first  saw  it? 
A.  At  the  Chestnut  House.  Q.  25.  Was  it  coming  toward 
you?  A.  Yes,  sir  Q.  26.  What  direction  was  it  coming? 
A.  It  was  coming  from  Weybosset  street.  Q  27.  How  many 
cars  did  you  see  that  day?  A.  One  car.  Q.  28.  Was  this 
the  one  that  was  coming  from  Weybosset  street?  A.  Yes, 
sir.  Q.  29.  Before  you  started  to  cross  Chestnut  street? 
A.  Yes,  sir.  *  *  *  Q.  119.  When  you  started  to  cross 
from  the  right-hand  side  of  Chestnut  street  to  the  left-hand 
side  of  that  street,  how  did  you  cross  that  street — do  yon 
know?  A.  I  went  in  a  slanting  direction.  *  *  *  C.  Q. 
133-  You  knew  Friendship  street  pretty  well,  didn't  you? 
A.  Yes,  sir.     C.  Q.  134.  And    Chestnut  street   pretty   well? 

A.  Yes,  sir.  C.  Q  13;.  You  hid  been  there  more  than 
a   year,    hadn^t   you?     A.    Yep,  sir.     C.  Q.  139.     Then   you 

Cas.,  N.  S.,  609;  West  Chicago  St.  Ry.  Co.  v.  Scanlan  (III.),  9  Am.  & 
Eng.  R.  Cas.,  N.  S.,  482;  Anderson  v.  Union  Terminal  R.  Co.  (Mo.), 
20  Am.  &  Eng.  R.  Cas.,  N.  S.,  834  (age  of  boy  nine  years  old  making 
his  contributory  negligence  in  stumbling  over  cinders  piled  near 
track  a  question  for  the  jury);  Fletcher  r.  Scranton  Traction  Co. 
(Pa.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  715  (child  killed  on  track); 
Harkins  v.  Pittsburgh,  A.  &  M.  Traction  Co.  (Pa.),  3  Am.  &  Eng. 
R.  Cas.,  N.  S.,  302;  San  Antonio  &  A.  P.  R.  Co.  v.  Bergsland  (Tex.), 
3  Am.  &  Eng.  R.  Cas.,  N.  S.,  304  (children  run  over  by  street  car); 
Carmer  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  331  (climbing  over  train);  Illinois  Cent.  R.  Co.  v. 
Wilson  (Ky.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  644  (effect  of  con- 
tributory negligence  of  boy  nine  years  of  age  in  playing  on  hand 
car);  Schmitt  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  216  (effect  of  contributory  negligence  of  boy  ten  years 
of  age  in  walking  on  track,  in  action  for  his  death  based  on  violation 
of  ordinance  requiring  bell  to  be  rung);  Tully  v.  Philadelphia,  W.  & 

B.  R.  Co.  (Del.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  322  (fact  that  an 
eight  year  old  boy  would  not  have  been  injured  had  he  not  been  a 
trespasser  was  not  conclusive  evidence  of  contributory  negligence); 
Graney  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.),  8  Am.  &  Eng.  R. 
Cas.,  N.  S.,  187  (question  for  the  jury);  Macon  v.  Paducah  St.  Ry. 
Co.  (Ky.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  614  (question  for  jury 
whether  boy  twelve  years  of  age  was  guilty  of  contributory  negli- 
gence in  takirig  hold  of  electric  wire  after  being  warned  of  danger); 
Consolidated  City  &  C.  P.  Ry.  Co.  v.  Carlson  (Kan.),  7  Am.  &  Eng. 
R.  Cas.,  N.  S.,  274  (the  court  wall  not  declare  that  a  boy  ten  years 
old  who  crosses  a  street  car  track  in  a  crowd  of  school  children  just 
released  from  school,  is,  as  matter  of  law,  culpably  negligent  because 
he  fails  to  see  a  street  car  coming  towards  him,  at  a  high  rate  of 
speed,  without  ringing  of  any  bell  or  other  warning);  (Goodrich  v. 
Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  3  Am.  &  Eng  R.  Cas.,  N.  S., 
620   (degree  of  care  required  of  children  at   crossings);  Trudell  v. 
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had  been  down  Chestnut  street,  down  Friendship  street,  down 
to  Weybosset  street,  a  good  many  times,  hadn't  you?  A.  Yes, 
sir.  *  *  *  C.  Q.  i86.  You  went  down  to  opposite  the 
dry  goods  store?  A.  Yes,  sir.  C.  Q.  187.  Then  you  started 
across  the  street?  A.  Yes,  sir.  C.  Q.  188.  Was  that  the  place 
that  you  looked  up  the  street  to  see  if  the  car  was  coming? 
A.  Yes,  sir.  C.  Q.  189.  Then  you  had  gotten  out  on  the 
edge  of  the  curbstone  when  you  looked  up?  A.  Yes,  sir.  C. 
Q.  igo.  You  were  just  about  to  cross?  A.  Yes,  sir.  C.  Q. 
191.  Did  you  start  to  run  across  or  walk  across?  A.  Started 
to  run  across." 

The  testimony  shows  that  the  width  of  Chestnut  street  at 
the  point  opposite  the  dry  goods  store  referred  to  is  23.18 
feet  between  curbs,  and  that  a  single  line  of  track  is  laid  in 
the  center  of  the  street  at  that  point  5  feet  i  inch  between 
the  rails,  and  9. 12  feet  from  the  curb  on  which  plaintifi  stood 
to  the  nearjer  rail.  The  distance  of  the  car  when  at  the 
Chestnut  Street  House  obviously  depends  upon  the  point 
from  which  the  measurement  is  taken,  and  counsel  for  plain- 
tifi contends  in  his  brief  that  this  distance  may  be  either  58 
or  88  feet  from  the  plaintiff's  location  just  before  she  at- 
tempted to  cross  the  street.  To  clear  the  car,  then,  it  is 
obvious  that  the  plaintiff  must  traverse  9.12  feet  to  the  track, 

5  feet  I  icch  between  the  rails,  and  a  sufficient  distance  to 
clear  the  overhang  of  the  car,  or  not  far  from  16  feet  in  a 
right  line,  and  a  still  greater  distance  if  crossing  the  street 
obliquely,  before  the  car  could  travel  88  feet,  at  most,  or  58 
feet  if  the  shorter  distance  be  taken. 

^  The  state  of  facts  thus  presented  by  the  plaintifi  is  prac- 
tically identical  with  the  state  of  facts  presented  in  the  re- 
cent case  of  Weiss  v.  Metropolitan  St.  Ry.  Co.,  33  App.  Div. 
221,  53  N.  Y.  Supp.  449,  and  affirmed  by  the  Court  of  Appeals 
in  165  N.  Y.  66s,  59  N.  E.  1132  (1901),  in  which  the  com- 
plaint was  dismissed  on  the  conclusion  of  the  plaintifi's 
case,  and  a  motion  for  a  new  trial  was  denied.  There  the 
plaintifi  was  a  girl  of  eight  years.  The  hour  was  between  12 
and  I  o'clock.     The  plaintiff  had  an   unobstructed  view,  and 

Grand  Trunk  Ry.  Co.  (Mich.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  316 
(contributory  negligence  of  children  on  railroad  tracks);  Becker  v. 
Louisville  &  N.  R.  Co.  (Ky.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  803 
(boy  was  not  guilty  of  contributory  negligence  in  incurring  danger 
to  rescue  girl). 

As  to  the  degree  of  care  required  of  children  for  their  own  protec- 
tion, see  foot-note  appended  to  Mitchell  v.  Illinois  Cent.  R.  Co. 
(La.),  9  R.  R.  R.  240,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  240,  where  all 
the  preceding  authorities  in  this  series  are  collected;  Dubiver  v.  City 

6  S.  Ry.  Co.  (Ore.),  10  R.  R.  R.  660,  33  Am.  &  Eng.  R.  Cas.,  N.  S., 

C60  (it  cannot  be  held,  as  matter  of  law,  that  because  a  minor  is 
sui  juris  he  should  exercise  the  same  degree  of  prudence  and  judg> 
ment  as  an  adult). 

As  to  whether  young  children  can  be  chargeable  with  contributory 
negligence,  see  foot-note  appended  to  O'Brien  v.  Wisconsin  Cent. 
Ry.  Co.  (Wis.),  9  R.  R.  R.  462,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  462, 
where  all  the  preceding  authorities  in  this  series  are  collected. 
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did  view^from  the  carbstone'aa  approaching  car  then   more 
than  100  feet  away.     And  the  coart  says:    ^4t  is  not  even 
sugeested  that  her  movements  towards  the  track  after  leaving 
the  curbstone  were  impeded  in  any  way,  that  her  vision  was 
obscured,  that  her  attention   was  distracted,  or,  indeed,  that 
anything!  occurred  that  could  have  prevented  her  seeing  the 
approaching  car  and  avoiding  the  accident,  had  she  exercised 
any  care  whatever.     We  have  thus  presented  this  state  of 
f  icts:    A  child  eight  years  and  four  months  old,  of  ordinary 
intelligence,  good  eyesight  and   hearing*  accustomed  to  go 
upon  tde  street  unattended,  regarded  by  her  father  as  entirely 
competent  to  take  care  of  herself,  was  observed  21  feet  from 
the  track  upon  which  she  was  killed,  looking  in  the  direction 
of  an  approaching  car  then  over   100  feet  away,  on  a   bright 
day,  with  nothing  to  obstruct  her  view  or  prevent  her  seeini^: 
the  car.     She  is  also  observed   to  start  towards  the  track, 
and  is  struck  and  killed  by  the  car  just  as  she  steps  upon  the 
first  rail,  or  else  in  the  middle  of  the  track.     If  it   be  con- 
ceded that  the  defendant  was  negligent  in  not  controlling  the 
car  in  such  a  way  as  to  prevent  the  accident,  the  facts  which 
establish  its  negligence  also  establish  the  negligence  of  the 
deceased.     No  other  conclusion  can  be  reached.     The  child 
aad  car  were  both  approaching  the  same  point  on  the  track. 
The  car  had  100  feet  to  go,  and  the  child  21.     The  child 
traveled  the  21  feet  in  the  same  space  of  time  that  the  car 
traveled  the  100  feet.     She  had  the  same  opportunity  of  ob- 
serving the  movements  of  the  car  as  the  gripman  did   her 
movements.     If  the  gripman,  therefore,  was  negligent  in  not 
seeing  her  and  stopping  the  car,  and  thus  avoiding  the  acci- 
dent, she  was  equally  negligent  in  not  seeing  the  car,  or  in 
stepping  in  front  of  it.    The  defendant  was  under  no  more  obli- 
gation to  exercise  care  to  prevent  injury  to  her  than  she  was 
to  exercise  care  to  prevent  injury  to  herself.     It  is  true,  on 
account  of  her  age,  she  was  not  required  to  exercise  that  same 
degree  of  care  which  an  adult  would  be  required  to  exercise. 
Nevertheless  she  was  bound  to  exercise  some  care — care  at 
least    couiimensurate   with   her  age  and  intelligence.     The 
rule  seems  to  be  well  settled  that  an  infant,  whatever  his 
age  may  be,  is  not,  in   law,  excused   from  exercising  some 
rare  in  approaching  and   passing  known  places  of  danger. 
*    *    *    The  case  at  bar  is  much  like  Fenton  v.   Second 
Avenue  Railroad,  126  N.  Y.  62s,  26  N.  E.  967,  where  a  boy 
nearly  ten  years  old  was  killed,  and  the  observation  made  by 
the  Court  of  Appeals  in  that  case  in  reversing  the  judgment 
i3  quite  applicable  here.     'There  was    nothing,'   says  the 
court,  'requiring  this  boy  to  run  across  the  track  at  this  par- 
ticular place  and  time.     If  he  had  walked  he  probably  would 
not  have  fallen,  and  if  he  had  waited  two  or  three  seconds 
the  car  would  have  passed,  and  he  could  then  have  gone  over 
the  street  in  safety.'     *     *    *     It  would   seem,  that  the  de- 
ceased either  did  not  look  to  see  whether  a  car  was  approach- 
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ing,  or,  if  she  did,  then  she  blindly  aod  heedlessly  walked  in 
front  of  it.  In  either  case  one  is  irresistibly  led  to  the  con- 
clusion that  her  death  resulted  in  part,  at  least,  from  her 
own  negligence." 

So  in  the  case  of  Brady  v.  Consolidated  Traction  Co. 
(1899)  63  N.  J.  Law,  25,  42  Atl.  1054,  the  court  say  of  the  boy 
of  ^ years  of  age :  ''As  was  said  in  West  Jersey  Railroad 
Co.  V.  McEwan,  55  N.  J.  Law,  574,  576,  27  Atl.  1064,  io6s, 
'there  is  a  substantial  difference  between  being  surprised  by 
an  unforeseen  peril  and  being  overtaken  by  one  apprehended 
and  recklessly  incurred.*  This  difference  is  of  special  impor- 
tance in  dealing  with  children,  for,  to  expect  a  danger  where 
none  is  seen,  requires  a  larger  experience  and  the  exercise 
of  abler  deductive  faculties  than  do^s  the  appreciation  of 
manifest  peril.  The  case  in  hand  presents  the  latter  condi- 
tion. The  plaintiff  saw  the  car  approaching,  and  there  was 
no  element  of  danger  which  he  did  not  perceive,  or  which  a 
boy  of  his  years  was  not  capable  of  fully  appreciating.  He 
chose  to  run  in  front  of  the  car,  on  his  judgment  that  he 
could  cross  before  it  reached  him,  in^  spite  of  the  evident 
danger  of  the  attempt,  and  we  think  it  should  be  held  that 
he  took  the  risk  of  failing  in  the  effort  which  he  designedly 
made.*'  And  thereupon  the  court  granted  the  defendant 
a  new  trial.  Thereafter  the  jury  rendered  a  second  verdict 
in  favor  of  the  plaintiff,  and  the  case  came  again  before  the 
court  in  64  N.  J.  Law,  373,  45  Atl.  805  (1900);  the  plaintiff 
changing  his  evidence  as  follows:  "The  evidence  given  by 
the  plaintiff  on  the  second  trial  is  in  absolute  contradiction 
of  that  given  by  him  on  previous  trial.  Before  he  repeatedly 
swore  that  he  beard  the  gong  of  the  car  ring  and  saw  the 
car  approaching  before  he  went  on  the  track.  Upon  this 
trial  he  swore  that  he  neither  heard  the  car  nor  the  gong,  and 
that  he  did  not  see  the  car  until  he  was  struck.  He  admitted 
that  he  had  sworn  differently  at  the  former  trial,  and  gave  as 
the  only  reason  that  he  did  not  understand.  The  plaint  ff 
was  a  foot  passenger  crossing  a  street  containing  a  car  track. 
A  duty  devolved  upon  him  before  crossing  to  use  his  powers 
of  observation  to  observe  approaching  cars  which  are  within 
a  distance,  if  run  at  lawful  speed,  to  put  him  in  danger. 
Newark  Passenger  Railway  Co.  v.  Block,  55  N.  J.  Law,  605, 
27  Atl.  1067,  22  L.  R.  A.  374.  Such  a  duty  devolved  upon  an 
intelligent  youth  who  was  sui  juris,  as  plaintiff  is  admitted  to 
be.  Sheets  v.  Connolly  Railroad  Co.,  54  N.  J.  Law,  518,  24 
Atl.  483;  North  Hudson  Railway  Co.  v.  Flanagan,  57  N.  J. 
Law,  696,  32  Atl.  216.  The  duty  of  observation  required  from 
children  may  differ  in  extent  and  degree  from  that  required 
from  an  adult.  Judgment  which  a  jury  might  find  lacking  in 
prudence  if  formed  by  a  person  of  mature  years  might  per- 
haps be  found  not  to  be  lacking  in  prudence  if  formed  by  a 
child,  but  the  child  is  not  excused  from  some  duty  of  obser- 
vation.    Had  plaintiff  performed  this  duty  in  the  very  slight- 
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est  degree,  be  woald  have  perceived  the  approachiog  car  in 
time  to  avoid  it,  for  there  was  admittedly  no  obstacle  in  the 
way  to  obstract  his  view.  That  he  did  oot  see  the  car  estab- 
lishes the  fact  that  he  did  not  look,  as  reqaired  even  o(  a 
child.  Pennsylvania  Railroad  Co.  v.  Rigbter,  42  N.  J.  Law, 
180.  The  case  was  tried  on  the  theory  that  no  negligence 
was  chargeable  to  a  child  of  plaintiff's  age  in  playing  upon 
a  public  street,  and  running  in  play,  as  plaintiff  did,  across 
the  street.  It  is  unnecessary  to  determine  whether  that 
theory  is  correct,  because  a  verdict  attributing  to  plaintiff 
the  exercise  of  the  care  proper  for  a  boy  of  his  age,  and  find- 
ing no  negligence  in  running  across  the  street  without  any 
observation  as  to  approaching  cars,  is  a  verdict  against  evi- 
dence."    And  thereupon  the  verdict  was  set  aside. 

In  Morey  v.  Gloucester  Street  Railway  Company  (1898) 
171  Mass.  164,  50  N.  E.  530,  the  court  sustained  the  direc- 
tion of  a  verdict  for  the  defendant  in  a  similar  case,  brought 
by  a  boy  of  eight  years,  saying:  ^'The  evidence  was  undis- 
puted, and  the  fact  cannot  be  doubted  that  the  car  could  be 
seen  for  a  considerable  distance  as  it  was  approaching.  The 
boy*s  view  was  unobstructed,  and  the  sound  of  the  coming 
car  could  be  plainly  heard.  The  railway  had  but  a  single 
track,  and  the  distance  from  the  curbstone  of  the  narrow 
sidewalk  to  the  nearest  rail  was  only  about  twelve  feet.  Ac- 
cording to  the  testimony  of  one  of  the  plaintiff's  witnesses, 
the  boy  'darted  right  out  quickly — as  quickly  as  most  boys  of 
his  age  are  able  to  go ;  that  it  did  not  take  more  than  a  sec- 
ond to  go  the  ten  feet  from  the  sidewalk  to  the  rail;  that  it 
all  happened  in  the  twinkling  of  an  eye.'  The  language  used 
by  the  other  witnesses  was  similar,  and  there  was  no  dispute 
that  he  ran  rapidly  from  the  walk  to  the  track  in  front  of  the 
car.  The  evidence  discloses  no  reason  or  excuse  for  his 
going,  and  we  are  of  opinion  that  his  conduct,  judged  by  the 
standard  of  the  care  of  boys  of  common  prudence,  was  such 
as  would  generally  be  condemned  as  careless." 

And  in  Henderson  v.  Citizens'  St.  R.  Co.  (1898)  116  Mich. 
368,  74  N.  W.  525,  a  judgment  in  favor  of  a  boy  of  eight  years 
was  reversed,  the  court  saying:  ''It  is  evident  that  this  ver- 
dict cannot  stand,  but  the  more  doubtful  question  is  presented 
as  to  whether  the  first  request  of  defendant,  to  wit,  under 
the  pleadings  and  proofs,  the  plaintiff  cannot  recover,  should 
have  been  given.  In  my  opinion,  upon  this  record,  it  should 
have  been.  See  Ecliff  v.  Railway  Co.,  64  Mich.  196,  31  N. 
W.  180.  The  plaintiff  himself  testified  that  this  boy  had  in- 
telligence enough  to  appreciate  the  danger.  He  placed  the 
boy  on  the  stand,  and  he  so  testified.  The  evidence  clearly 
shows  that  there  was  nothing  except  this  wagon  and  the  east- 
bound  car  to  obstruct  the  vision.  Witnesses  for  the  plaintiff 
state  that,  if  the  boy  had  looked  in  the  direction  of  the  car, 
he  could  have  seen  it.  It  was  but  common  prudence,  in 
crossing  such  a  thoroughfare,   to  look  not  only  for  the  car. 
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bat  for  any  vehicle  which  might  be  coming.  Injury  would 
have  occurred  from  collision  with  an  ordinary  wagon  just  as 
surely  as  from  running  into  this  car,  and,  from  the  testimony 
of  the  lad  himself,  he  had  intelligence  enough  at  the  time 
to  know  this.  Why,  then,  should  it  be  left  for  the  jury  to 
say  that  he  had  not?" 

And  see  Ryan  v.  La  Crosse  City  R.  Co.  (1900)  108  Wis.  122, 
83  N.  W.  770;  Wills  V.  Ashland  Light,  Power  &  Street  R.  Co., 
108  Wis.  264,  84  N.  W.  998 

Upon  both  principle  and  authority,  therefore,  we  are  of 
opinion  that  this  plaintiff  was  guilty  of  contributory  negli- 
gence, under  the  circumstances  of  this  case,  and  that  she  is 
not  entitled  to  recover. 

Case  remitted  to  common  pleas  division,  with  direction  to 
enter  judgment  for  defendant. 

TILLINGHAST,  J.  I  concur  in  the  foregoing  opinion  in 
so  far  as  it  states  the  general  rule  of  law  applicable  to  the 
case,  and  also  in  so  far  as  it  holds  that  the  verdict  was 
against  the  evidence.  But  I  think  that  a  new  trial  should  be 
granted,  which  is  all  the  defendant  asks  for,  instead  of  direct- 
ing judgment  for  the  defendant. 


WEST  V.  NORTHERN  PAC.  RY.  CO. 
(Supreme  Court  of  North  Dakota,  June  14,  1904.) 

[100  N.  W.  Rep.  254.] 

Accident  at  Crossing — Speed — ^Absence  of  Signals — Contributory 
Negligence.* — Failure  to  give  the  statutory  signals,  and  running  the 
train  at  too  rapid  a  rate  of  speed,  does  not  excuse  negligence  on  the 
part  of  one  in  charge  of  a  team  killed  at  a  railroad  crossmg. 

Same — Contributory  Negligence.t — Plaintiff's  servant  approached 
a  railroad  crossing  with  which  he  was  familiar,  with  his  horses  on  a 
trot,  knowing  that  a  train  was  apprpaching  at  a  high  rate  of  speed 
and  very  near  to  the  crossing,  and  that  a  view  of  the  train  was 
obstructed  by  buildings  and  cars  from  a  point  127  feet  back  from  the 
track  until  he  arrived  within  8  feet  thereof.    But  for  the  noise  of  his 

♦Contributory  negligence  as  affected  by  failure  to  give  crossing 
signals,  see  extensive  note  appended  to  Macon,  D.  &  S.  R.  Co.  v, 
McLendon  (Ga.),  11  R.  R.  R.  153,  34  Am.  &  Eni  R.  Cas.,  N.  S.,  153; 
foot-note  appended  to  Gosa  v.  Southern  Ry.  (S.  Car.),  11  R.  R.  R. 
693,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  693. 

tAs  to  the  duty  to  stop,  look,  and  listen  before  driving  across 
railroad  tracks,  see  foot-note  appended  to  Stoy  r.  Louisville,  etc., 
R.  Co.  (Ind.),  11  R.  R.  R.  825,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  825; 
foot-note  appended  to  Sulder  v.  Pennsylvania  R.  Co.  (N.  J.),  11  R. 
R.  R.  823,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  823;  Diele  v.  Erie  R.  Co. 
(N.  J.),  11  R.  R.  R.  797,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  797;  foot-note 
appended  to  Fleschhut  v.  Lehigh  Valley  R.  Co.  (Pa.),  11  R.  R.  R. 
755,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  755;  foot-note  appended  to  Rich- 
mond Passenger  &  Power  Co.  v.  Gordon  (Va.),  11  R.  R,  R.  260,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  260;  foot-note  appended  to  Baltimore  & 
O.  R.  Co.  V.  McClellan  (Ohio),  11  R.  R.  R.  800,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  800. 
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wagon,  he  could  have  heard  the  train  in  time  to  have  avoided  a 
collision  with  it.  Under  these  circumstances  he  was  guilty  of  negli- 
gence, preventing  a  recovery,  first,  for  attempting  to  drive  in  front 
of  a  rapidly  moving  train  in  close  proximity  to  the  crossing,  whereby 
his  team  was  struck  and  killed  by  the  cars;  and,  seconc^  for  not 
stopping  and  thus  quieting  the  noise  of  his  own  vehicle,  and  thereby 
enabling  himself  to  hear  the  train  before  getting  upon  the  track  in 
front  of  it. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Coort,  Eddy  County ;  Glaspell,  J. 

Action  by  P.  H.  West  against  the  Northern  Pacific  Railway 
Company.  Judgment  for  plaintiff.  Defendant  brings  error. 
Reversed. 

C.  J.  Madduz»  M.  Conklin,  and   Ball»   Watson  &    Maclay» 
for  appellant, 
a  P.  M.  Mattson  and  S.  E.  Ellsworth,  for  respondent. 

COCHRANE,  J.  Defendant  appeals  from  an  order, 
denying  its  motion  for  judgment  notwithstanding  the  verdict 
or  for  a  new  trial.  The  plaintiff  recovered  the  value  of 
a  team  killed  at  a  railroad  crossing.  The  point  for  consider- 
ation is,  whether  or  not,  under  the  evidence,  plaintiff's  driver 
was  guilty  of  negligence  proximately  causing  the  injury,  or 
of  contributory  negligence  as  a  matter  of  law. 

The  accident  occurred  on  Lamborn  avenue,  in  New 
Rockford,  where  the  appellant's  main  track  crosses  such 
street  at  right  angles.  Lamborn  avenue  runs  east  and  west, 
the  railroad,  north  and  south.  There  is  a  side  track  on  the 
west  side  of,  parallel  with,  and  distant  eight  feet  from  the 
main  line  track.  On  the  west  side  of  this  side  track,  and 
north  of  Lamborn  avenue,  are  certain  elevators  and  struc- 
tures extending  for  several  hundred  feet  along  the  side  track. 
The  east  line  of  such  structures  is  8  feet  from  the  center  of 
the  side  track,  and  30  feet  8  inches  from  the  center  of  the 
main  track.  These  structures  varied  in  height,  and,  with 
cars  on  the  side  track  near  the  elevators,  obstructed  the  view 
of  the  track  to  the  north,  on  the  part  of  one  approachinir 
from  the  west  on  Lamborn  avenue,  until  within  eight  feet 
of  the  track.  Chicago  avenue  runs  north  and  south,  west  of 
and  parallel  with  the  railroad.  It  is  127  feet  from  the  west 
side  of  Chicago  avenue  to  the  center  of  the  main-line  track, 
and  1,380  from  Lamborn  avenue  north  to  the  water  tank. 
From  the  west  side  of  Chicago  avenue  a  train  could  be  seen 
if  north  of  the  water  tank. 

Frank  Haas,  the  driver  of  this  team,  lived  in  New  Rockford, 
and  had  been  employed  as  a  driver  upon  a  dray  (or  several 
months  prior  to  the  accident.  He  was  familiar  with  the 
crossing  on  Lamborn  avenue  and  the  conditions  above  de- 
scribed. On  the  evening  of  the  accident,  October  8,  1902, 
between  6  and  6:30  o'clock  p.  m.,  but  before  dark,  Haas  was 
in  front  of  plaintiff's  house,  one  block  west  of  the  railroad 
tracks  on  Lamborn  avenue.     He  saw  a  train  approaching  on 
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the  main  track  aboot  li  miles  north.  He  went  into  the 
honse,  stopped  there  not  over  a  minute,  came  out  to  the 
street,  where  his  team  was  standing,  turned  it  around,  and 
started  east  toward  the  track.  He  drove  the  team  on  a  trot 
clear  down  and  onto  the  track.  \When  he  crossed  the  west 
side  of  Chicago  avenue  he  looked  north,  but  did  not  see  the 
train.  If  it  had  been  north  of  the  water  tank  he  could  have 
seen  .it.  He  knew  when  he  could  not  see  it  that  it  was  very 
close  to  the  crossing;  knew  it  had  not  passed  the  crossing; 
knew  it  was  approaching;  but  thought,  from  where  he  had 
first  seen  the  train,  he  had  time  to  get  over  the  crossing,  and 
so  did  not  slacken  the  horses*  speed  at  all  until  they  struck 
the  track.  As  he  was  driving,  he  looked  and  listened  for  the 
train.  The  wagon  he  was  driving  was  an  ordinary  lumber 
wagon.  It  made  some  noise.  Haas  testified:  '^I  could  have 
heard  the  train  ifl  had  not  been  making  an  unusual  noise 
myself."  He  saw  the  train  when  50or6o  feet  from  him, 
and  when  his  horses  were  on  the  track  he  tried  to  back  them 
ofi,  but  the  team  was  struck  by  the  engine  and  killed. 

The  negligence  of  defendant  is  alleged  to  have  consisted 
in  its  running  the  train  into  the  town  and  across  this  street 
at  a  high  rate  of  speed,  without  sounding  the  whistle  or  ring- 
ing the  bell.  There  is  a  conflict  in  the  evidence  both  as  to 
the  speed  of  the  train  \n  approaching  the  crossing  and 
as  to  the  warnings  given.  There  was  evidence  in  the  case 
that  the  train  approached  the  crossing  at  a  speed  of  30 
miles  an  hour,  and  that  the  whistle  was  not  sounded  or  bell 
rung  within  80  rods  of  the  crossing.  For  the  purposes  of 
this  decision,  the  evidence  will  be  considered  in  its  most  fav- 
orable aspect  toward  plaintifi.  Haas  testified  that  if  the 
trainmen  had  rung  the  bell  or  blown  the  whistle  within  80 
rods  of  the  crossing,  or  if  the  bell  had  been  rung  continuously 
within  a  block  of  the  crossing,  or  if  the  train  had  been  going 
at  the  rate  of  <speed  that  trains  usually  run  through  the  town, 
he  could  have  avoided  the  accident;  that  he  was  depending 
upon  the  sound  of  the  whistle  or  the  bell  to  warn  him  of  its 
approach.  It  is  plain  that  Haas  was  guilty  of  gross  negli- 
gence, and  that  his  negligence  was  the  direct  cause  of  the 
accident,  and  that  the  negligence  of  the  appellant's  trainmen 
in  the  particulars  mentioned  could  furnish  no  excuse  or 
justification  for  the  reckless  act  of  Haas  in  attempting  to 
cross  in  front  of  the  approaching  train.  From  the  time 
Haas  crossed  Chicago  avenue  until  he  reached  the  track  he 
knew  all  view  of  the  train  would  be  obstructed,  and  that 
he  could  not  gauge  its  exact  distance  through  the  sense  of 
sight,  but  .must  rely  upon  the  sense  of  hearing  alone. 
When  127  feet  from  the  crossing,  with  his  mind  and  attention 
fixed  upon  the  fact  that  the  train  was  approaching;  with 
ocular  proof  that  it  had  traveled  from  a  point  li  miles  north 
to  a  point  less  than  1,380  feet  from  the  crossing  since  he  had 
first  seen  it,  less  than  3  minutes    before,  and '  if  the   rate  of 
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speed  was  maintained  it  would  be  on  the  street  ahead  of  him 
in  less  than  i  minute;  with  knowledge  that  he  could  not  see 
the  train  again  until  it  emerged  from  behind  the  buildings 
and  appeared  at  the  crossing  toward  which  both  the  train 
and  his  team  were  hurrying;  that  a  stop  of  a  minute  at  most 
would  let  it  pass;  with  full  knowledge  of  the  danger  of  at- 
tempting to  drive  across  in  front  of  a  train  approaching  at 
such  a  rapid  speed,  and  dangerously  near — he  took  no  pre- 
cautions for  his  safety,  but  hastened  on  as  if  in  a  race  to  see 
which  could  first  pass  the  point  of  intersection. 

The  trains  were  not  accustomed  to  stop  at  the  crossing. 
He  knew  this,  because  he  relied  upon  the  bell  or  whistle  to 
warn  him  when  the  train  would  get  to  the  crossing.  The 
erections  which  obstructed  his  view  of  the  train  also  pre- 
vented the  train  crew  seeing  him.  It  was  impossible,  and 
he  knew  it  would  be  impossible,  for  the  train  crew  to  see  him 
on  the  crossing  in  time  to  stop  the  train  and  avoid  a  col- 
lision. As  between  himself  and  the  train,  the  train  was  en- 
titled to  precedence  and  the  right  of  way,  because,  from  the 
very  nature  of  the  business,  the  character  and  momentum 
of  a  railroad  train,  and  the  requirements  of  public  traffic  by 
means  thereof,  it  cannot  be  expected  that  it  shall  stop  and 
give  precedence  to  an  approaching  wagon  to  make  the  cross- 
ing first.  It  is  the  duty  of  the  wagon  to  wait  for  the  train. 
Continental  Improvement  Co.  v.  Stead,  9S  U.  S.  i6i,  24  L. 
Ed.  40S;  Gahagan  v.  Ry.  Co.  (N.  H.)  50  Atl.  146,  55  L.  R. 
A.  434.  Haas  voluntarily  and  unnecessarily  put  himself  and 
team  in  a  place  of  known  danger  on  the  track  in  front  of  the 
train,  and  by  so  doing  took  the  risk  of  accident.  The  con- 
sequent injury  was  directly  attributable  to  his  want  of  ordi- 
nary care,  and  not  to  the  negligence  of  the  railway  company. 
The  object  of  requiring  the  whistle  to  sound  or  the  bell  to 
ring  80  rods  before  reaching  a  crossing,  and  thereafter  until 
the  crossing  is  passed  (section  2976,  Rev.  Codes  1899),  is  to 
notify  the  traveler  so  that  he  can  look  out  for  his  safety,  and 
allow  the  train  to  pass  the  crossing  before  he  exposes  himself 
to  danger  by  a  possible  collision.  Warner  v.  Ry.  Co.,  44  N. 
Y.  47a 

When,  as  in  the  case  at  bar,  the  person  in  charge  of  a  team 
had  actual  knowledge  of  the  train's  approach  :n  ample  time 
to  have  permitted  the  train  to  pass,  and  knew,  without  sound 
of  bell  or  whistle*  all  that  he  could  have  known  had  the 
alarm  been  sounded,  it  cannot  be  said  that  the  failure  to  ring 
the  bell  or  sound  the  whistle  was  the  cause  of  the  accident. 
Burnett  V.  Ry.  Co.  (N.  J.  Snp.)  39  AtL  663;  Chicago,  etc., 
Ry.  Co.  V.  BelK  70  111.  102;  Pakalinsky  v.  Ry,  Co.,  82  N. 
Y.  434;  Chicago*  etc,  Ry.  Co.  v.  Houston,  95  U.  S  702, 24 
L.  Ed.  S43;  Blake  v.  Receiver,  30  N.  J.  Eq.  243;  Helm  v. 
Ry.  Co,  (Ky.)  33  S.  W.  396;  Bertelson  v.  Ry.  Co.,  5  Dak. 
313,  40  N.  W.  531;  State  v.  Ry.  Co.,  76  Me.  357.  49  Am.  Rep. 
623;    McDonald  v.  Ry.  Co.  (Tez.  Snp.)  22  S.  W.  942,  40  Am. 
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St.  Rep.  803;  McManamee  v.  Ry.  Co.  (Mo.)  37  S.  W.  119; 
Fletcher  v.  Ry.  Co.,  64  Mo.  484.  In  Burnett  v.  Ry.  Co.  (N. 
J.  Sap.)  39  Atl.  663,  it  is  said:  ''Irrespective  of  the  quea- 
tioo  of  negligence  in  attempting  to  cross  a  railroad  track  in 
front  of  a  train  kno\vn  to  be  near  at  hand,  the  very  moment 
that  it  appears  that  the  person  injured  had  knowledge  that 
the  train  was  approaching  the  crossing,  the  nonliability  of 
the  railroad  company  for  the  injury  is  established.  The  only 
ground  upon  which  it  can  be  held  responsible  is  that  it  failed 
in  the  discbarge  of  the  duty  which  it  owed  to  the  person  in- 
jured, namely,  the  giving  him  timely  warning  of  the  approach 
of  its  train,  and  that,  by  its  failure,  it  caused  the  accident 
which  produced  the  injury.  But  if  the  injured  person  dis- 
covers for  himself  what  the  railroad  company  should  have 
informed  him  of — that  its  train  was  approaching  the  crossing 
— it  is  quite  clear  that  the  negligence  of  the  company  in 
failing  to  warn  him  had  no  part  in  the  bringing  about  of  the 
accident.'*  In  Chicago,  etc.,  Ry.  Co.  v.  Houston,  95  U.  S. 
702,  24  L.  Ed.  543,  it  is  said:  ''The  failure  of  the  engineer 
to  sound  the  whistle  or  ring  the  bell,  if  such  were  the  fact, 
did  not  relieve  the  deceased  from  the  necessity  of  taking 
ordinary  precautions  for  her  safety.  Negligence  of  the  com- 
pany's employees  in  these  particulars  was  no  excuse  for  negli- 
gence on  her  part.  She  was  bound  to  listen  and  to  look, 
before  attempting  to  cross  the  railroad  track,  in  order  to 
avoid  an  approaching  train,  and  not  to  walk  carelessly  into 
the  place  of  possible  danger.  Had  she  used  her  senses,  she 
coald  not  have  failed  both  to  hear  and  to  see  the  train  which 
was  coming.  If  she  omitted  to  use  them,  and  walked 
thoughtlessly  upon  the  track,  she  was  guilty  of  culpable  neg- 
ligence, and  so  far  contributed  to  her  injuries  as  to  deprive 
her  of  any  right  to  complain  of  others.  If,  using  them,  she 
saw  the  train  coming  and  yet  undertook  to  cross  the  track, 
instead  of  waiting  for  the  train  to  pass,  and  was  injured,  the 
consequences  of  her  mistake  and  temerity  cannot  be  cast 
upon  the  company.  No  railroad  company  can  be  held  lia- 
ble for  a  failure  of  experiments  of  that  kind.  If  one  chooses, 
in  such  a  position,  to  take  risks,  he  must  bear  the  possible 
consequences  of  failure." 

It  is  urged  that  respondent  had  a  right  to  depend  upon  the 
trainmen  performing  their  statutory  duty,  and  that,  if  the 
bell  had  rung  or  whistle  sounded  continuously  as  the  train 
approached  the  crossing,  he  could  have  measured  its  exact 
location  by  the  sound,  and  so  stopped  before  getting  onto 
the  track;  that  it  was  properly  a  question  for  the  jury 
whether  he  was  in  the  exercise  of  ordinary  care  under  the 
circumstances.  He  had  actual  knowledge,  when  he  crossed 
Chicago  avenue,  that  the  train  was  within  less  than  80  rods 
of  the  crossing,  and  that  it  had  not  sounded  the  whistle  or 
bell,  and,  as  he  covered  the  intervening  127  feet,  he  had 
every  reason  to  believe  the  train  was  moving  at  10  times  thfe 
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speed  of  his  team  and  every  second  drawing  nearer  the  point 
of  danger,  that  it  was  not  sounding  the  bell  or  whistle,  and 
■  that  he  cauld  not,  therefore,  rely  upon  these  warnings.  The 
ordinary  precaution  required  of  one  approaching  a  railroad 
crossing,  when  he  has  no  knowledge  of  the  close  proximity 
of  the  train,  is  that  he  look  and  listen  and  make  a  diligent 
use  of  all  his  faculties  to  inform  himself  and  avoid  a  collision. 
Where  a  view  of  the  track  in  either  direction  is  obstructed 
before  reaching  the  point  of  danger,  extra  precaution  is  re- 
quired to  ascertain  danger  through  the  sense  of  hearing. 
When  the  exercise  of  these  ordinary  precautions  would  have 
avoided  the  accident,  negligence  is  conclusively  established. 
Haas'  rapid  driving  and  the  noise  of  his  wagon  prevented 
his  hearing  the  rumbling  of  the  train — the  only  means  he  had 
of  measuring  its  exact  distance.  Had  he  stopped  and  lis- 
tened, he  would  have  heard  the  train.  It  was  his  duty  to 
stop  and  listen,  under  the  circumstances,  before  venturing 
onto  the  track.  His  failure  to  do  so  was  negligence  as  a 
matter  of  law.  Haines  v.  Ry.  Co.,  41  Iowa,  228;  Ry.  Co.  v. 
Hunter,  33  Ind.  364,  5  Am.  Rep.  ioi;  Ernst  v.  Ry.  Co.,  39 
N.  Y.  58,  100  Am.  Dec.  40*;;  Baxter  v.  Ry.  Co.,  41  N.  Y. 
502;  Salter  V.  Ry.  Co.,  75  N.  Y.  273;  Lake  Shore,  etc.,  Ry. 
Co.  V.  Miller,  25  Mich.  274;  Pyle  v.  Clark,  79  Fed.  745,  25 
C.  C.  A.  190;  Pakalinsky  v.  Ry.  Co.,  82  N.  Y.  424. 

If  the  failure  of  the  engineer  to  continuously  ring  the  bell 
was  negligence  as  to   Haas,  and  in  any  way  contributed  to 
the  accident,  the  case  falls  within  the  rule:    "Where   both 
parties  are  guilty  of  negligence,  and  the  injury   is  due  to  the 
negligence  of  both,  no  recovery  can  be  had."     Nashua   Iron 
&  Steel  Co.  V.  Ry.  Co.,  62  N.  H.  159;  Gahagan  v.  Ry.  Co. 
fN.  H.)  50  Atl.  146.  55   L.    R.  A.   434;  Holland  v.   Ry.  Co. 
(C.  C.)  18  Fed.  243;  Fletcher  v.  Ry.  Co.,  64  Mo.  484;  Gor- 
ton V.  Ry.  Co.,  45  N.  Y.   662;  Lake  Shore,  etc.,   Ry.  Co.   v. 
Miller,  2;  Mich.  274.    In  Haas  v.  Ry.  Co.,   47  Mich.  407,  11 
N.  W.  219,  it  was  said:    |'To  move  forward  briskly,  as  the 
decedent    did,  from  a  point    whence  an    approaching  train 
would  not  be  seen,  at  a  time  when   it  was  known  by  him 
that  a  train  was  due,  and  not  to  pause    until  the  train  was 
encountered,  was  so  far  from  being  ordinary  prudence  that 
it  approached   more   nearly  to  absolute  recklessness."     In 
Schaefert  v.  Ry.  Co.,  62  Iowa,  624,  17  N.   W.  893,  similar  to 
this  case  upon  the  facts,  the  team  was  trotted  onto  the  track 
where  the  accident  occurred.     It  was  there  said:    ''Under 
the  circumstances  stated,  ordinary    care  required    that  the 
deceased  should  have  stopped  and  listened  at  some  place  be- 
fore reaching  the  track.     There  was  nothing  to  prevent  his 
doing  so,  and  nothing  to  distract  his  attention."   In  Chicago, 
etc.,  Ry.  Co.  v.  Crisman,  19  Colo.  30,  34  Pac.  286,  it  is  said: 
''Where  one  approaching  a  railroad  crossing  neglects  to  avail 
himself  of  every  opportunity  to  look  and  listen,  and  carelessly 
ventures  upon  the  track  and   is  injured,   such  conduct  is  of 
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itself  suCBcient  to  defeat  a  recovery.*'  In  Merkle  v.  Ry.  Co.» 
49  N.  J.  Law,  473,  9  Atl.  680.  a  person  drove  a  wagoo  loaded 
iwitb  boxes  and  empty  bottles  across  a  railroad  track  at  a 
point  where  it  was  impossible  to  perceive  an  approaching 
train  till  within  six  or  eight  feet  of  the  track.  The  noise  of 
the  bottles  prevented  his  hearing  the  noise  of  the  train* 
The  court  said:  ''Inasmuch  as  he  could  not  see  an  approach- 
ing train  at  any  considerable  distance  from  the  track,  ordi- 
nary prudence  required  him  to  stop  when  he  was  near  enough 
to  the  railroad  to  ascertain,  at  least  by  listening,  whether 
there  was  any  danger  or  not/'  To  the  same  effect  is  Keyley 
V.  Ry.  Co.  (N.  J.  Err.  &  App.)  45  Atl.  811.  Judge  Thomp- 
son, in  his  work  on  Negligence,  vol.  2,  §  1670,  says:  ''As  to 
the  duty  of  one  approaching  a  crossing,  if  his  view  alone  is 
obstructed,  the  exercise  of  ordinary  prudence  will  plainly 
require  him  to  stop  so  that  the  noise  of  his  vehicle  will  not 
prevent  him  from  hearing  any  train  that  may  be  approach- 
ing." In  the  aspect  of  the  evidence  most  favorable  to  plain- 
tiff, be  should  have  been  nonsuited. 

Defendant  moved  the  court  for  judgment  notwithstanding 
the  verdict,  or  for  a  new  trial.  The  particular  ground  upon 
which  it  demanded  a  new  trial  was  the  insufficiency  of  the 
evidence  to  sustain  the  verdict.  The  motion  for  judgment 
notwithstanding  the  verdict  was  properly  overruled.  At  the 
close  of  the  testimony  defendant's  counsel  did  not  move  for 
a  directed  verdict.  Ward  v.  McQueen  (just  decided)  100  N. 
W.  253.  Such  motion  is  a  necessary  preliminary  to  a  motion 
for  judgment  notwithstanding  the  verdict.  Chapter  63,  p. 
74,  Laws  1901;  Johns  v.  Ruff,  12  N.  D.  — ,  95  N.  W.  440. 
But  the  motion  for  a  new  trial  was  improperly  overruled. 
The  verdict  is  contrary  to  and  is  not  supported  by  the  evi- 
dence. 

The  order  appealed  from,  in  so  far  as  it  denied  defendant's 
motion  for  a  new  trial,  is  reversed,  and  a  new  trial  ordered. 
All  concur. 
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(Supreme  Court  of  Indiana,  April  6,  1904.) 

[70  N.  E.  Rep.  526.] 
Crossings — Care  Required  of  Travelers.* — Railroad  crossings  are 


places  of  extraordinary  danger,  in  passinp^  over  which  all  persons 
competent  to  exercise  care  for  their  protection  and  safety  are  required 
by  law  to  use  their  faculties  of  sight  and  hearing,  when  such  use  is 
possible,  and  to  act  upon  the  presumption  that  engines  or  trains  may 
be  expected  to  pass  at  any  moment. 

Contributory  Neeligence. — ^The  rule  is  without  exception  that,  where 
an  injury  is  not  willfully  inflicted,  the  injured  person  must  himself  be 
without  fault  contributing  to  the  accident,  in  order  to  hold  the  one 
inflicting  the  injury  liable. 

Same — Accident  at  Crossing. — A  pedestrian  who  stood  on  or  near 

*See  foot-note  appended  to  preceding  case. 
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a  railroad  track  at  a  crossing  at  which  there  were  two  or  more 
tracks,  and,  while  awaiting  the  passing  of  a  train  on  one  of  the  other 
tracks,  was  struck  by  another  train  moving  toward  the  crossing  on 
the  track  upon  or  near  which  he  was  standing,  and  which,  while  in 
plain  view,  he  failed  to  observe,  although  he  had  ample  time  to  do  so, 
because  of  watching  the  movements  of  the  other  train,  and  of  the 
fact  that  the  air  was  full  of  dust,  was  guilty  of  such  contributory 
negligence  as  to  preclude  a  recovery  for  his  injuries. 

Appeal  from  Circuit  Court,  Jay  County;  John  M.  Smiths 
Judge. 

Action  by  Barton  W.  Quinn»  administrator  of  the  estate 
of  Robert  A.  Boblett,  deceased,  against  the  Chicago  &  Erie 
Railroad  Company.  From  a  judgment  for  defendant,  plain- 
tifi  appeals.  Transferred  from  the  Appellate  Court  under 
Burns*  Ann.  St.  1901,  §  1337U.     ACBrmed. 

D.  B.  Ninde,  D.    B.  Erwin,  and  Headington  &  Whiteman* 
for  appellant. 

W.  O.  Johnson,  Adair  &  La  Follette,  A.  P.  Beatty,  and 
L.  J.  Hackney,  for  appellee. 

DOWLING,  J.  This  action  was  brought  by  the  adminis- 
trator of  the  estate  of  Robert  A.  Boblett,  deceased,  against 
the  Chicago  &  Erie  Railroad  Company,  to  recover  damages 
on  account  of  injuries  resulting  in  the  death  of  Boblett,  al- 
leged to  have  been  caused  by  the  negligence  of  the  railroad 
company.  Thecomplaint  wasin  a  single  paragraph,  and  the 
answer  a  general  denial.  The  cause  was  tried  by  a  jury, 
who  returned  a  general  verdict  for  the  plaintiff,  with  answers 
to  numerous  questions  of  fact.  The  court  sustained  defend- 
ant's motion  for  judgment  in  its  favor  on  the  answers  of  the 
jury  to  the  questions  submitted  to  them.  The  plaintiff  ap- 
peals, and  the  ruling  on  the  motion  for  judgment  is  the 
error  assigned. 

Omitting  its  formal  parts,  the  complaint  stated  the  follow- 
ing facts:  On  August  5,  i8q9»  and  for  more  than  one  year 
previous  to  that  date,  the  appellee  owned  and  operated  a  line 
of  railroad  extending  from  Chicago,  111.,  to  and  through  De- 
catur, Ind.  Said  railroad  passed  through  the  city  of  Decatur 
from  east  to  west,  intersecting  a  public  street  of  said  city 
running  from  north  to  south,  and  known  as  ''Third  Street.'^ 
In  addition  to  its  main  track  so  intersecting  said  street,  the 
appellee  maintained  a  side  track  on  the  south  side  of  the 
main  track,  and  parallel  with  it,  running  across  said  street 
eastward  to  appellee's  freighthouse  in  said  city.  On  said 
day,  while  appellant's  decedent  was  passing  northward  along^ 
the  sidewalk  on  the  west  side  of  said  Third  street,  and  south 
of  said  side  track,  a  train  of  freight  cars,  with  an  engine  at- 
tached to  the  east  or  far  end  of  said  train,  was  standing  on 
said  side  track  east  of  said  Third  street,  and  10  feet  distant 
therefrom.  Said  train  was  standing  still,  without  sign  or 
signal  that  it  would  he  moved,  except  upon  due  notice  to 
passers-by.     As  the  decedent  approached  the  said  crossing^ 
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he  carefully  watched  for  dangers  which  might  arise  from 
moviog  trains  upon  said  railroad,  and  took  notice  of  said 
train  so  standing  on  said  side  track.  When  he  was  about  to 
step  upon  said  track,  appellant's  east-bound  freight  train 
approached  said  crossing  from  the  west,  and  the  decedent 
then  and  there  stopped  to  await  the  passing  of  said  through 
freight  train  on  said  main  track.  While  he  was  waiting  for 
the  passing  of  said  train,  appellee's  servants  negligently, 
and  without  notice  or  warning  to  the  decedent  by  bell  or 
whistle  or  otherwise,  moved  the  said  freight  train  before  that 
standing  on  said  side  track.  By  a  reason  of  the  passing  of 
said  freight  train  on  the  main  track,  and  the  noise  and  dust 
occasioned  thereby,  the  decedent  was  unable,  by  the  exercise 
of  the  utmost  care  and  diligence,  to  hear  or  become  aware  of 
the  approach  of  said  freight  train  on  said  side  track,  and  he 
had  no  knowledge  of  its  approach.  In  consequence  of  the 
negligence  of  the  appellee  in  failing  to  warn  him  of  the  ap- 
proach of  said  train  on  said  side  track,  the  decedent  was 
struck  by  the  west  end  of  said  train,  and  sustained  injuries 
from  which  he  died  on  the  same  day.  Said  injuries  were 
occasioned  entirely  by  the  negligence  of  the  appellee,  and 
without  faalt  on  the  part  of  the  decedent. 

The  answers  of  the  jury  to  the  questions  submitted  to  them 
established  these  facts:  Third  street  was  one  of  the  public 
streets  of  the  city  of  Decatur,  and  was  6o  feet  wide.  Two 
tracks  of  the  appellee's  railroad,  described  as  the  main  track 
and  the  side  track,  crossed  Third  street  at  right  angles.  On 
August  S,  1899,  between  10  and  11  o'clock  in  the  forenoon, 
the  day  being  clear,  the  decedent  came  along  Third  street, 
carrying  a  basket  of  clothes  on  his  right  shoulder,  and  ap- 
proached the  tracks.  He  was  acquainted  with  the  railroad 
crossing  at  Third  street,  and  possessed  ordinary  intelligence. 
His  eyesight  and  hearing  were  good.  When  he  arrived  at 
the  crossing,  a  through  freight  train  on  the  main  track  was 
moving  toward  Third  street.  When  he  was  from  60  to  80 
feet  south  of  the  side  track,  appellee's  freight  engine,  with 
two  loaded  cars,  went  east  on  the  side  track,  and,  when  he 
reachedthe  crossing  at  Third  street,  this  engine  and  these 
cars  were  standing  still  near  Winchester  street,  which  was 
about  315  feet  east  of  Third  street. '  The  engine  and  two  cars 
were  then  from  250  to  260  feet  east  of  the  crossing.  The 
east  end  of  that  portion  of  the  train  on  the  side  track  which 
had  been  cut  ofi  from  the  two  cars  was  about  600  feet  west- 
ward from  the  crossing.  The  decedent  stopped  near  the 
south  rail  of  the  side  track,  and  remained  on  or  near  the 
track  about  two  minutes,  watching  the  through  freight  train 
on  the  main  track,  which  passed  in  front  of  him,  and  only 
a  few  feet  away,  at  a  speed  of  from  eight  to  ten  miles  ner 
hour.  No  obstruction  prevented  him  from  seeing  the  engine 
and  two  cars  on  the  side  track,  and,  if  he  had  looked  east- 
ward, he  could  have  seen  them  when  they  were  standing 
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still,  or  after  they  started  westward*  when  they  were  ap- 
proaching him.  While  decedent's  attention  was  directed  to 
the  train  on  the  main  track,  the  local  freight  engine  and  the 
two  cars  were  ran  back  westward  at  a  speed  of  about  four 
miles  per  hour,  and  struck  the  decedent  while  he  was  stand- 
ing on  or  near  the  side  track. 

Counsel  for  appellant  say  in  their  brief:  ''These  findings, 
taken  in  connection  with  the  allegations  of  the  complaint 
and  the  evidence  which  could  have  been  introduced  under 
th^  issues  as  joined,  raise  the  flat  and  simple  question 
whether  there  can  be  a  recovery  when  a  foot  traveler  no  a 
public  street,  approaching  a  railroad  crossing  where  there 
are  two  tracks,  sees  a  train  standing  motionless  on  the  track 
nearest  him,  and  goes  upon  or  near  that  track,  and  stands 
there,  awaiting  the  passing  of  a  train  upon  the  further  track, 
to  which  his  attention  is  directed,  and  while  so  standing, 
with  his  attention  directed  to  the  passing  train,  is  struck  by 
the  train  upon  the  first  track  backing  noiselessly  down  upon 
him,  without  signal  or  warning  of  any  kind  being  given  him 
of  its  approach.'' 

The  effect  of  the  general  verdict  is  that  the  railroad  com- 
pany was  negligent  in  moving  its  train  westward  on  the  side 
track,  and  that  no  signal  of  the  starting  or  approach  of  said 
train  was  given  by  the  ringing  of  the  bell,  the  sounding  of 
the  whistle,  or  otherwise.  The  only  question  is  whether 
negligence  on  the  part  of  the  decedent  contributed  to  produce 
the  injury  complained  of.  In  other  words,  do  the  answers  of 
the  jury  show  that,  as  a  matter  of  law,  the  decedent  himself 
was  negligent,  and  that  his  want  of  care  for  his  own  safety 
was  one  of  the  causes  of  the  accident  and  injury? 

Railroad  crossings  on  streets  and  highways  have  always 
been  recognized  as  places  of  extraordinary  danger,  and,  when 
passing  over  the  intersecting  tracks,  all  persons  competent 
to  exercise  care  for  their  own  protection  and  safety  are 
required  by  the  law  to  use  their  faculties  of  sight  and  hearing, 
when  such  use  is  possible,  and  to  act  upon  the  presumption 
that  engines  or  trains  may  be  expected  to  pass  in  either 
direction  at  any.  moment.  It  is  also  a  matter  of  cemmon 
knowledge  that  trains  are  often  moved  backward  along  the 
track,  and  that  when  running  slowly  they  make  but  little 
noise.  The  place  of  danger  at  a  street  crossing  is  upon  the 
track,  and  within  a  short  distance  outside  the  rails.  If  a 
traveler  voluntarily  or  without  reasonable  cause  stops  on 
the  track,  or  so  near  it  as  to  expose  himself  to  injury  by  pass- 
ing trains,  and,  while  in  such  a  position  of  danger,  fails  to 
look  in  both  directions  and  to  listen  for  the  noises  which  or- 
dinarily indicate  the  approach  of  a  train,  and  is  struck  by  a 
locomotive  or  car  negligently  run  upon  the  track,  his  own 
want  of  care  must  be  held  to  be  one  of  the  causes  of  the  acci- 
dent, and  there  can  be  no  recovery  for  the  injury.  In  this 
state  the  rule  is  without  exception,   where  the  injury  is  not 
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willfully  inflicted,  that  the  injured  person  must  himself  be 
without  fault  contributing  to  the  production  of  the  accident, 
if  the  defendant  is  to  be  held  liable.  The  Bellefontaine  Ry. 
Co.  V.  Hunter,  Adm'r,  33  Ind.  335,  356-366,  5  Am.  Rep.  201; 
The  Ohio,  etc.,  Ry.  Co.  v.  Hill,  Adm'r,  117  Ind.  56,  18  N.  E. 
461;  Chicago,  etc.,  Ry.  Co.  v.  Hedges,  Adm'r,  118  Ind.  5,  20 
N.  E.  530;  The  Pennsylvania  Co.  v.  Meyers,  Adm'x,  136  Ind. 
242,  36  N.  E.  32;  Morford  v.  Chicago,  etc.,  .Ry.  Co.,  158 
Ind.  4SM,  498,  499,  63  N.  E.  857;  Baltimore,  etc.,  R.  Co.,  v. 
Talmage,  15  Ind.  App.  203,  43  N.  E.  1019;  Smith  v.  Wabash 
R.  Co.,  141  Ind.  92,  40  N.  E.  270;  Pittsburgh  R.  Co.  v.  Fraze, 
150  Ind.  576,  50  N.  E.  576,  65  Am.  St.  Rep.  377. 

In  the  present  case  the  tracks  of  the  appellee  were  straight, 
and  the  view  from  the  point  where  the  decedent  stood  was 
unobstructed  for  more  than  300  feet  eastward,  and  upwards 
of  600  feet  westward.  While  standing  still,  the  western  end 
of  the  train  which  afterwards  struck  the  decedent  was  about 
250  feet  eastward  from  him,  and  was  in  plain  view  all  the 
time.  When  it  started  toward  him,  at  a  speed  of  four  or  five 
miles  per  hour,  if  the  decedent  had  looked  in  its  direction, 
be  must  have  seen  it  before  it  reached  Third  street,  and 
ample  time  would  have  been  afforded  him  to  get  ofi  the  track. 
The  circumstance  that  bis  attention  was  directed  to'  a  train 
passing  on  the  north  track  constituted  no  excuse  for  his  fail- 
ore  to  observe  the  train  approaching  him  on  the  south  track, 
nor  for  his  negligence  in  standing  upon  the  south  track,  or 
very  near  to  it.  If  the  movement  of  the  train  on  the  north 
track  filled  the  air  with  dust,  thereby  obscuring  the  view  up 
and  down  the  south  track,  this  was  but  an  additional  reason 
for  the  exercise  of  greater  vigilance  on  the  part  of  the  dece- 
dent. Oleson  V.  Lake  Shore,  etc.,  R.  Co.,  143  Ind.  405,  42 
N.  E.  736,  32  L.  R.  A.  149;  Cincinnati  R.  Co.  v.  Duncan,  143 
Ind.  524,  42  N.  E.  37.  If  this  condition  existed,  common 
prudence  required  that  the  decedent  should  get  off  of  and 
away  from  the  track.  The  decedent  had  a  basket  of  clothing 
on  his  right  shoulder,  and  this  probably  prevented  him  from 
seeing  the  train  as  it  came  toward  him.  Had  he  turned  his 
face  eastward,  or  if  he  had  put  the  basket  down  when  he  went 
upon  the  track,  he  must  have  discovered  the  coming  train, 
and  could  instantly  have  stepped  aside  into  a  place  of  safety. 
He  failed  to  take  this  natural  and  reasonable  precaution,  and 
his  want  of  care  for  his  own  safety  certainly  contributed  in 
some  degree,  and,  as  we  think,  in  a  very  considerable  degree, 
to  occasion  the  accident  and  injury. 

The  answers  of  the  jury  established  the  fact  of  contribu- 
tory negligence  on  the  part  of  the  decedent.  This  being  so, 
there  could  be  no  recovery  by  the  plaintiff,  and  the  court  did 
not  err  in  rendering  judgment  for  the  defendant.  Judgment 
affirmed. 


666       Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S 


CROMLEY  V,  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  Pennsylvania,  March  14,  1904.) 

[57  Atl.  Rep.  832.] 

Crossings — Stop,  Look,  and  Listen.* — ^Where  a  person,  before  ap- 
proaching a  railroad  crossing,  stopped,  looked,  and  listened,  the 
question  whether  he  should  have  stopped  again  at  another  place  was 
for  the  jury. 

Same — Contributory  Negligence. — In  an  action  to  recover  for  death 
of  plaintiff's  husband  at  a  railroad  crossing,  held  that  the  question  of 
his  contributory  negligence  was  for  the  jury. 

Appeal  from   Court  of  Common   Pleas,  Montour  County. 

Action  by  Sarah  C.  Cromley  against  the  Pennsylvania  Rail- 
road Company.  From  an  order  refusing  to  take  ofi  a  non- 
suit, plaintiff  appeals.     Reversed. 

Argued  before  FELL.  BROWN,  MESTREZAT,  POT- 
TER, and  THOMPSON,  JJ. 

Edward   Sayre  Gearhart,  James  Scarlet,   and  William  J. 
Baldy,  for  appellant. 
H.  M.  Hinckley  and  L  X.  Grier,  for  appellee. 

FELL,  J.  The  plaintiff's  husband  and  her  son,  five  years 
of  age,  were  killed  by  an  express  train  at  a  diagonal  grade 
crossing  in  the  borough  of  Watsontown.  The  train  was  run- 
ning south  on  the  westernmost  of  the  three  tracks  of  the 
defendant's  road.  The  deceased  were  riding  in  a  sled  drawn 
by  two  horses  on  the  main  street  of  the  borough,  and  going 
in  a  easterly  direction.  As  they  approached  the  crossing  at 
an  acute  ansile  they  had  a  clear  view  of  the  track  south  for  a 
distance  of  i,8oo  feet.  The  view  to  the  north  was  obstructed 
by  dwellings  and  the  station  house  until  a  point  near  the 
tracks  was  reached.  At  20  feet  from  the  tracks  there  was  a 
clear  view  north,  in  the  directon  from  which  the  train  came, 
for  the  distance  of  about  soo  feet.  This  view  was  enlarged  as 
the  tracks  were  approached,  and  ^t  a  point  close  to  them  it 
was  extended  to  3.  $00  feet,  and  on  them  to  a  mile  or  more. 
The  train  was  running  rapidly,  probably  50  or  60  miles  an 
hour,  and  was  on  the  track  nearest  the  horses.  It  struck  the 
front  part  of  the  sled. 

There  was  only  one  witness  to  what  occurred  before  the 
horses  reached  the  crossing.  He  was  standing  on  a  bank 
near  the  tracks  north  of  the  crossing,  and  testified  that  he 
saw  the  horses  stop  when  within  ''twenty  or  ten  feet"  of  the 
tracks,  and  then  go  on.  and  he  saw  them  rear  just  before 
the  engine  reached  the  crossing.  The  stop  was  only  for  an 
instant,  &nd  was  thus  described  by  the  witness:  ''It  was  a 
stop  and  a  start;  the  team  stopped  and  started."  There  was 
evidence  that  the  train  was  to  some  extent  enveloped  in  a 
cloud  of  dust  and  snow,  and  in  the  argument  stress  is  laid  on 

♦See  foot-note  appended  to  preceding  case. 
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this  fact  as  proof  of  a  condition  that  interferred  with  a  veiw 
of  the  train.  This  is  of  slight  importance,  however,  because 
it  was  not  shown  that  loose  snow  was  thrown  by  the  pilot  so 
as  to  obstruct  a  view  of  the  train.  Dost  and  snow  and  loose 
papers  were  drawn  to  the  track  and  whirled  about,  but  not  to 
a  greater  extent  than  is  usual  in  the  case  of  fast  trains,  and 
they  obscured  a  side  view  only.  The  only  witness  who  had 
a  front  view  of  the  engine  was  north  of  the  crossing,  and  saw 
the  train  when  it  was  2,800  feet  north  of  his  position,  and  he 
observed  the  accident  1,100  feet  south  of  where  he  stood  and 
through  whatever  dust  and  snow  enveloped  the  train  saw 
the  horses  walk  on  the  track  and  rear  just  before  they  were 
struck  by  the  engine.  The  street  at  the  side  of  the  tracks 
was  muddy,  and  gravel  and  ciders  were  mixed  with  the  snow, 
making  the  passage  of  a  sled  over  it  more  di£Bcult  than  it 
otherwise  would  have  been.  There  was  evidence  that  the 
whistle  was  blown  when  the  engine  was  3,000  feet  from  the 
crossing,  and  only  negative  evidence  that  it  was  not  bloi^n 
afterwards.  If  there  was  any  negligence  on  the  part  of  the 
defendant  shown,  it  was  in  the  failure  to  give  warning  of  the 
approach  of  the  train  that  was  adequate  in  view  of  the  excep- 
tional danger  of  the  situation.  A  nonsuit  was  entered  on  the 
ground  of  contributory  negligence. 

The  facts  to  be  considered  are.  these:  The  plaintifi's  hus- 
band stopped  for  a  moment  at  what  was  apparently  the 
proper  place  to  stop,  from  which  place  he  could  have  seen 
the  train  if  it  had  been  within  $00  feet  of  the  crossing.  He 
drove  on  at  a  walk,  his  view  of  the  tracks  extending  as  he 
advanced,  and  was  struck  on  the  nearest  track  after  he  had 
gone  20  or  30  feet.  The  condition  of  the  street  at  the  side  of 
the  tracks  made  the  passage  of  a  sled  difficult,  and  the  horses 
reared  an  instant  before  the  collision.  These  facts  give  rise 
to  two  questions:  Did  he  comply  with  the  rule  of  law  that 
one  about  to'  cross  a  railroad  track  must  stop,  look,  and  lis-* 
ten?  If  be  did  this,  did  he  go  on  in  the  face  of  a  manifest 
danger  that  he  saw  or  should  have  seen? 

The  first  question  is  readily  resolved  in  favor  of  the  appel- 
lant. In  the  absence  of  all  evidence  on  the  subject,  the  pre- 
sumption is  that  he  stopped,  looked,  and  listened.  The 
testimony  shows  that  he  did  stop  at  the  first  place  near 
the  tracks  from  which  he  could  obtain  a  view  of  them,  and  the 
presumption  is  that  he  looked  and  listened.  The  act  of 
stopping  shows  that  he  was  exercising  care,  and  whether  he 
should  have  stopped  at  another  and  better  place,  or  have 
stopped  longer,  or  have  stopped  again,  were  questions  for 
the  jury.  Ely  v.  Pittsburgh,  etc..  Railway  Co.,  158  Pa.  233, 
27  Atl.  970. 

The  second  question  is  not  so  free  from  doubt,  but  the 
principles  applicable  to  it  are  well  defined.  If  the  appellant's 
husband  saw  the  train  or  should  have  seen  it,  there  could  be 
no  doubt  of  his  negligence,  because  he  either  went  on  in  the 
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presence  of  an  obvious  danger,  or  failed  to  observe  the  dan- 
gler when  he  had  an  opportunity  to  do  so.  In  either  eveot 
he  was  negligent.  Bat  the  rule  stated  in  Carroll  v.  Pennsyl- 
vania R.  Co.,  12  Wkly.  Notes  Cas.  348,  and  the  long  line  of 
decisions  that  have  followed  it,  is  in  its  nature  applicable 
only  to  clear  cases,  and  if  there  is  a  reasonable  doubt  as  to 
the  (acts  or  the  inferences  to  be  drawn  from  them  the  case 
must  go  to  the  jury.  McNeal  V.Pittsburgh,  etc.,  Ry.  Co.« 
131  Pa.  184,  18  Atl.  1026;  Muckinhaupt  V.  ErieR.  R.  Co.,  196 
Pa.   213,   46  Atl.   364;    Doud  V.    Delaware,  etc.,  R.  R.  Co., 

203  Pa.  227,  52  Atl.  249.  In  this  case  it  cannot  be  said  that 
the  driver  saw  the  tram  or  should  have  seen  it,  because  it 
may  have  come  into  view  in  the  500  feet  to  which  his  line  of 
vision  was  at  first  limited,  after  he  bad  looked  and  started  to 
cross.  It  was  probably  moving  20  times  as  fast  as  he  was,  and 
after  coming  into  view  would  cover  the  distance  to  the  cross- 
ing before  he  could  reach  a  place  of  safety.  Nor  can  it  be 
said  by  the  court  that  he  was  negligent  in  not  seeing  and 
avoiding  the  train  if  it  came  into  his  view  after  he  had  started 
on.  True,  it  was  his  duty  to  continue  to  look  as  he  ap- 
proached the  track,  but  he  may  have  been  delayed  by  the 
condition  of  the  crossing  and  by  the  rearing  of  his  horses. 
Allowance  must  be  made  for  these  facts  and  for  bis  bewilder- 
ment of  mind  if  when  committed  to  the  act  of  crossing  he 
was  suddenly  confronted  with  an  unexpected  and  alarming 
danger. 

In  Gangawer  v.  P.  &  R.  R.  Co.,  168  Pa.  265,  32  Atl.  21, 
relied  on  by  the  appellee,  it  was  undisputed  that  the  driver 
of  the  team  could  have  seen  the  train  and  stopped  in  safety 
if  be  had  looked  when  within  15  or  20  feet  of  the  (rack,  and 
this  distinction  will  be  found  in  all  cases  that  have  been  de- 
cided on  the  principles  stated  in  Carroll  v.  Pennsylvania  R. 
Co.,  supra.     The  question  in  Kinter  v.  Pennsylvania  R.  Co.« 

204  Pa.  497,  54  Atl.  276,  93  Am.  St.  Rep.  79$,  was  the  ade- 
quate performance  of  the  duty  to  stop,  look,  and  listen  by 
one  who  stopped  where  because  of  an  obstruction  he  could 
see  only  240  feet  of  the  track,  when  by  going  forward  to  within 
5  feet  of  the  track  he  could  have  seen  half  a  mile,  and  would 
have  observed  the  coming  train. 

The  judgment  is  reversed,  with  a  procedendo. 


LOUISVILLE  RY.  CO.  r.  COLSTON. 

(Court  of  Appeals  of  Kentucky,  March  4,  1904.) 

[79  S.  W.  Rep.  243.] 

Injury  to  Pedestrian  on  Track — Negligence — ^Failure  to  Signal — 
Knowledge  of  Danger.* — ^The  failure  of  a  motorman  to  sound  a  gong 

♦See  foot-note  appended  to  Gosa  v.  Southern  Ry.  (S.  Car.),  11  R. 
R.  R.  693,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  693,  where  all  the  preceding 
authorities  in  this  series  are  collected. 
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is  not  negligence,  in  reference  to  a  pedestrian  who  sees  or  knows  of 
the  proximity  and  approach  of  the  car. 

Same— Rights  of  Street  Railways  and  Other  Users  of  Streets.t— 

While  pedestrians  have  an  equal  right  with  others  to  use  streets  in 
the  ordinary  manner,  they  must  do  so  with  respect  to  the  rights  of 
other  travelers  and  street  cars;  and,  as  the  latter  must  run  on  their 
tracks,  and  cannot  give  way  or  stop  so  easily  as  pedestrians,  they 
should  reasonably  yield  the  right  of  way  ak>ng  the  track. 

Same — Contributory  Negligence  and  Negligence  after  Discovery  of 
Peril4 — However  unjustifiable  the  conduct  of  a  pedestrian  in  disre- 
garding the  rights  of  a  street  railway  to  its  tracks  ma^  be,  the  motor- 
man  on  a  street  car  must  exercise  every  care  withm  his  power  to 
avoid  injuring  such  pedestrian,  where  he  has  notice  of  the  latter's 
peril. 

Same — Same — Instruction — Applicability. — In  an  action  against  a 
street  railway  for  injuries  to  a  pedestrian,  where  the  evidence  showed 
that  plaintiff  had  seen  the  car  approaching,  and  had  signaled  to  the 
motorman  her  desire  to  get  on  it,  but,  without  looking  back  or  paying 
further  heed  to  the  approaching  car,  continued  her  course  across  the 
tracks,  so  as  to  get  on  the  proper  side  to  board  the  car,  aiid  was 
struck  while  so  crossing,  a  charge  on  discovered  peril  was  improper 
and  misleading,  as  there  was  nothing  in  plaintiff's  actions  to  indicate 
to  the  motorman  that  she  would  not  stop  for  the  car  to  pass  and 
cross  behind  it,  as  was  the  usual  custom  o!  intending  passengers. 

Appeal  from  Circuit    Court,  Jefferson    County,   Common 
Pleas  Division. 
**To  be  officially  reported." 
Action  by  Mary  L.  Colston  against  the  Louisville  Railway 
Company.     From  a  judgment  for  plaintiff,   defendant  ap- 
peals.    Reversed. 

Fairleigh,  Straus  &  Fairleigb,  for  appellant. 
O'Neal  &   O'Neal,  A.  E.  Willson,  and  R.  T.    Colston,   fcr 
appellee. 

O'REAR,  J.  Appellee  was  injured  while  crossing  the  in- 
tersection of  Bismark  and  Twenty-Eighth  streets  by  one  of 
appellant's  cars  running  against  her.  She  was  crossing  the 
intersection  diagonally,  so  as  to  reach  the  opposite  side  and 
corner  to  take  passage  on  the  car.  She  had  seen  the  car 
approaching,  and  had  motioned  to  the  motorman  that  she 
wanted  to  get  on  it.  The  motorman  saw  her,  and  understood 
her  signal.  There  were  other  passengers  waiting  at  the  cor- 
ner for  the  car.  Without  looking  back  or  paying  further 
heed  to  the  approaching  car,  appellee  continued  her  course. 
As  she  stepped  upon  the  track,  the  car  struck  her.  The  mo- 
torman saw  her  plainly.  But  although  she  was  going  at  an 
angle  intersecting  the  track  at  a  point  in  advance  of  the  car, 
he  thought  that  she  would  pause  long  enough  lo  let  the  car 
pass,  and  then  cross  behind  it,  as  is  usual.  Instead,  she 
stepped  upon  the  track  too  late  for  him  to  stop  the  car  before 

tSee  foot-note  appended  to  Hayden  v.  Fair  Haven  &  W.  R.  Co. 
(Conn.),  10  R.  R.  R.  32,  33  Am.  &  Eng.  R.  Gas,,  N.  S.,  32,  where  all 
the  preceding  authorities  in  this  series  are  collected  or  referred  to. 

tSee  foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Vanarsdell's 
Adm'r  (Ky.),  10  R.  R.  R.  1,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  where 
all  the  preceding  authorities  in  this  series  are  collected. 
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Btriking  her.  It  is  complained  that  he  neither  sounded  his 
gong,  nor  gave  other  signal  of  his  approach.  The  purpose 
of  sounding  gongs  on  street  cars  is  to  notify  persons  on  or 
about  to  cross  the  track  that  the  car  is  approaching,  so  that 
they  may  govern  their  actions  with  safety.  Where,  how- 
ever, the  pedestrian  sees  the  car,  and  knows  of  its  approach, 
every  purpose  of  the  rule  for  sounding  the  gong  has  been 
fulfilled.  The  failure,  therefore,  of  the  motorman  to  sound 
the  gong,  is  not  negligence  to  such  pedestrian,  if  the  latter 
sees  or  knows  of  the  proximity  and  approach  of  the  car. 

The  instructions  fairly  state  the  law  of  the  case,  except  in 
qualifying  the  defendant's  right  to  rely  on  plaintiff's  contrib- 
utory negligence.  The  jury  were  told  that  if  the  plaintiff  was 
herself  negligent  in  going  upon  the  track,  and  that  but  for 
her  negligence  she  would  not  have  been  injured,  the  jury 
should  find  for  the  defendant,  although  defendant's  servant  in 
charge  was  negligent  as  charged,  unless  they  further  found 
from  the  evidence  that  defendant  knew  of  her  peril,  or  by  or- 
dinary care  might  have  discovered  it,  in  time  to  have  avoided 
injuring  her  by  the  use  of  ordinary  care.  This  rule  of  quali- 
fication has  been  approved  and  applied  in  certain  cases 
where  it  was  the  duty  of  the  railway  company  to  be  on  the 
lookout  for  persons  rightfully  using  its  tracks  at  the  point  of 
injury.  But  we  are  of  opinion  that  the  instruction  had  no 
place  in  this  case.  Plaintiff  was  not  in  apparent  peril  until  the 
moment  she  stepped  upon  the  track,  or  showed  her  intention 
to  do  so.  Being  close  to  the  track  did  not,  alone,  constitute 
peril.  It  was  impossible  for  the  motorman  to  know  what 
was  in  her  mind,  or  that  she  intended  doing  such  an  unusual 
and  hazardous  thing  as  to  step  in  front  of  a  car  which  she 
had  just  seen,  and  which  he  knew  she  had  seen,  and  which 
she  knew  was  passing  over  the  track  to  the  usual  and  known 
stopping  place  at  the  corner.  It  is  common,  and  very  com- 
mon, for  persons  to  cross  the  street  railway  tracks  at  other 
points  than  regular  crossings,  especially  in  crossing  street 
intersections  diagonally.  The  motorman's  duty  is  then  to 
warn  the  pedestrians  of  the  car's  approach.  If,  every  time 
a  motorman  sees  a  pedestrian  leave  the  sidewalk  and  approach 
the  track,  he  must  stop  his  car,  such  traffic  would  have  to 
yield  to  the  pedestrians  entirely.  While  pedestrians  have  an 
equal  right  with  others  to  use  the  streets  in  the  ordinary 
manner,  yet  they  must  do  so  with  respect  to  the  rights  of 
other  travelers,  including  the  street  cars.  As  the  latter  are 
bound  to  go  on  their  tracks  alone,  and  cannot  give  way  or 
stop  so  easily  as  the  pedestrian,  the  latter  reasonably  should 
yield  the  right  of  way  along  the  track.  This  is  both  custom- 
ary and  necessary,  and  must  be  known  alike  to  the  motorman 
and  pedestrian.  Each  should  govern  his  actions  accordingly^ 
unless  he  has  notice  that  the  other  is  about  to  disregard  the 
rule  and  his  own  safety.  In  that  event,  however  unjustifia- 
ble the  other  may  be,  every  care  then  within  the  motorman*s 
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power  to  avoid  injuring  the  other  must  be  observed.  Appel- 
lee may  have  been  in  peril,  in  one  sense,  from  the  moment  she 
started  from  the  sidewalk  toward  the  track.  But  aside  from 
her  having  for  the  moment  lost  thought  of  the  danger  to  her- 
self, and  therefore  determined  to  continue  her  course  across 
the  track  ahes^d  of  tbe  approaching  car,  she  was  not  appar- 
ently in  peril.  To  the  mind  of  the  motorman,  she  was  not 
in  peril  unless  by  her  actions  he  could  see  that  she  was  obliv- 
ious of  the  nearness  of  the  car,  and  intended  to  continue  her 
course  without  regard  to  it.  But  there  was  nothing  in  the 
evidence  in  this  case  that  would  reasonably  indicate  that  to 
the  motorman.  The  qualification  of  the  instruction  as  given 
was  misleading. 

Reversed  and  remanded  for  a  new  trial  under  proceedings 
not  inconsistent  herewith. 


MONEHAN  V,  SOUTH  COVINGTON  &  C.  ST.  RY.  CO. 
(Court  of  Appeals  of  Kentucky,  March  3,  1904.) 

[78  S.  W.  Rep.  1106.] 

Injuiy  to  Child — ^Trespassers  on  Cars — Care  Due.* — A  child,  though 
non  sui  juris,  riding  on  the  step  of  the  rear  platform  of  a  street  car, 
on  the  side  which  is  not  in  use,  and  across  which  is  a  closed  gate,  is 
a  trespasser,  to  whom  the  street  railroad  and  those  in  charge  of  the 
car  owe  no  duty  of  discovering  his  peril. 

Same — Same — Evidence. — In  an  action  to  recover  for  injurjr  to  a 
child  trespassing  on  the  rear  step  of  a  street  railway  car,  testimony 
that  the  point  where  plaintiff  got  on  the  car  was  a  thickly  settled 
portion  of  the  city,  and  that  many  children  congregated  thereabouts, 
and  had  often  trespassed  on  defendant's  cars  theretofore  with  the 
knowledge  of  the  employees,  was  properly  excluded. 

Appeal  from  Circuit  Court,  Campbell  County. 

*'To  be  officially  reported.*' 

Action  by  June  Monehan,  by  his  next  friend,  against  the 
South  Covington  &  Cincinnati  Street  Railway  Company. 
From  a  judgement  for  defendant,  plaintiff  appeals.     Affirmed. 

C.  L.  Raison,  Jr.,  Geo.  H.  Ahling,  and  A.  M.  Caldwell,  for 
appellant. 
L.  J.  Crawford,  for  appellee. 

BARKER,  J.  The  appellee  is  a  corporation  operating  an 
electric  railway  over  the  streets  of  the  city  of  Newport,  Ky. 
The  appellant,  at  the  time  of  the  injury  of  which  he  com- 
plains, was  between  six  and  seven  years  of  age.     At  the   in- 

■  »■■■■■■■■■  »■■  .  I.      ■■— ^—       ■■    ■-  I       ■■■    ■■  ■  ■         ■    ^  I   ■»        ■      ■,  mt      11  ^1^^— ^^ 

♦As  to  the  care  due  trespassers  on  cars,  see  generally,  foot-note 
appended  to  Harris  v.  Southern  Ry.  Co.  (Ky.),  8  R.  R.  R.  753,  31  Am. 
&  Eng.  R.  Cas.,  N.  S.,  753,  where  all  the  preceding  authorities  in  this 
series  are  collected. 

As  to  the  duty  to  lookout  for  trespassing  children  on  or  about  cars, 
see  foot-note  appended  to  Wagner  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa),  11  R.  R.  R.  789,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  789,  where  all 
the  preceding  authorities  in  this  series  are  collected. 
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tersection  of  Eleventh  and  Patterson  streets,  in  the  city 
named,  one  of  appellee's  cais  had  stopped  for  the  purpose  of 
receiving  and  discharging  passengers.  On  the  rear  platform 
of  the  car  were  steps,  so  arranged  that  passengers  could  get 
on  or  off  from  either  side;  but  appellee  only  permitted  this 
to  be  done  on  one  side  at  a  time,  and,  for  the  purpose  of  pre- 
venting ingress  and  egress  to  and  from  the  car  on  more  than 
one  side,  it  had  a  small  iron  wicket  gate  across  the  side  not 
in  use.  This  was  movable,  so  that  it  could  be  transferred 
from  one  side  to  the  other,  as  the  necessities  of  the  case 
required.  Appellant,  and  a  companion  about  the  same  age» 
while  the  car  was  standing  at  the  intersection  mentioned, 
got  upon  the  lower  step  of  the  side  of  the  rear  platform  which 
was  not  being  used  for  the  purpose  of  taking  on  or  letting 
off  passengers,  and,  taking  hold  of  the  iron  gate  with  their 
hands,  stood  on  the  step  until  the  car  started.  The  car 
seems  to  have  soon  attained  a  rapid  rate  of  speed,  and  ap- 
pellant was  jolted  off,  falling  into  the  street,  and  receiving 
injuries  about  the  head,  to  recover  damages  for  which  this 
action  was  instituted.  Upon  the  trial  of  the  case,  after  the 
close  of  appellant's  (plaintiff's)  testimony,  the  court,  on  mo- 
tion, awarded  appellee  (defendant)  a  peremptory  instruction 
to  the  jury  to  find  for  it,  which  was  done;  and  of  this,  appel- 
lant is  here  complaining. 

The  question  involved  is  whether  or  not,  under  appellant's 
own  testimony,  appellee  owed  him  any  duty*  other  than  to 
avoid  injuring  him,  if  that  could  have  been  done,  by  the  ex- 
ercise of  ordinary  care,  after  his  danger  was  discovered.  It 
is  not  pretended  that  appellant  was  a  passenger  upon  the  car, 
nor  can  it  be  denied  that  he  was  a  trespasser.  The  evidence 
does  not  show  that  the  conductor,  who  was  appellee's  agent 
in  charge  of  the  car,  saw  him;  but  it  is  contended  that  the 
officer,  by  the  exercise  of  ordinary  diligence,  could  and  should 
have  seen  him  before  he  received  his  injury,  and  have  pre- 
vented it,  and  this  question,  he  claims,  should  have  been  sub- 
mitted to  the  jury.  Upon  this  claim  arises  the  crucial 
question  of  this  case — whether  or  not  appellee  owed  appellant 
any  active  duty  in  order  to  discover  his  peril.  If  so,  then 
the  peremptory  instruction  should  not  have  been  granted. 
In  favor  of  this  proposition,  appellant's  counsel  cites  two 
cases:  L.  &  N.  R.  Co.  v.  Thornton  (Ky.)  58  S.  W.  796,  and 
Vanarsdall's  Adm'r  v.  L.  &  N.  R.  Co.  (Ky.)  65  S.  W.  858.  In 
the  first  of  these,  the  court  said:  ''The  theory  upon  which 
this  case  is  based,  and  the  recovery  had — for  it  is  carried  into 
the  instruction  given  supra — is  that  appellant  owed  to  ap- 
pellee a  duty  to  prevent  him  getting  off  the  moving  train 
after  those  agents  knew  or  had  reasonable  grounds  to  believe 
he  was  about  to  jump  from  the  moving  train.  We  are  of 
opinion  that  the  instruction,  supra,  given,  is  erroneous. 
There  can  be  no  negligence  in  failing  to  do  unless  there  was 
a  duty  to  do.     Appellee,  a  boy  seventeen  years  of  age,  and  of 
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reasonable  intelligence,  as  shown  by  his  testimony,  is  on  a 
freight  train  by  invitation  o{  the  fireman.  He  is  not  a  pas- 
senger. The  appellant  owed  him  no  contract  doty.  The 
train  is  not  engaged  in  carrying  passengers.  Under  these 
circumstances,  it  is  clear  that  appellee  was  a  mere  licensee, 
if  not  a  trespasser,  and  appellant  owed  him  no  duty,  unless 
his  danger  was  discovered  in  time  to  have  prevented  an  in- 
jury by  some  agent  of  appellant.  Dalton's  Adm'r  v.  L.  &  N. 
R.  Co.  (Ky.)  56  S.  W.  657,  and  cases  cited."  In  the  second 
of  these  cases,  the  facts  were  these:  The  decendent,  Mary 
Vanarsdall,  was  a  little  girl,  !2  years  of  age.  At  the  time  of 
the  accident  she  was  walking  over  one  of  appellee's  railroad 
bridges.  Before  she  could  get  ofi,  she  was  run  over  and  killed. 
In  the  opinion  this  court  said :  ''It  must  be  conceded  that 
the  intestate  was  a  technical  trespasser,  or,  in  other  words, 
she  bad  no  lawful  right  to  use  the  bridge  as  a  passway,  and 
that  appellee  was  under  no  obligations  to  look  out  to  see  if 
she  was  upon  the  bridge.  But  it  is  also  a  well-settled  rule  of 
law  that  if  the  defendant,  its  agents  or  employees  in  charge 
of  the  train,  discovered  the  peril  or  danger  of  the  intestate^ 
it  was  its  duty  to  use  all  reasonable  efforts  to  avoid  injuring 
her,  and,  if  they  failed  so  to  do,  the  plaintiff  would  be  enti- 
tled to  recovery.  If,  however,  the  defendant  used  all  reason- 
able efforts  to  avoid  injury  after  discovering  her  peril,  the 
verdict  should  have  been  for  the  defendant."  We  are  not 
able  to  recall  any  opinion  of  this  court  wherein  the  opposite 
principle  to  that  contended  for  by  appellant  has  been  more 
clearly  or  definitely  decided  than  in  these  two  cases. 

The  question  of  appellant's  infancy  is  immaterial,  until  it 
has  been  established  that  appellee  owed  him  an  active  duty^ 
as  opposed  to  the  passive  duty  of  not  injuring  him  after  his 
peril  was  discovered.  An  infant  of  tender  years  may  not  be 
able  to  be  guilty  of  contributory  negligence,  and  in  that  re- 
spect his  position  is  superior  to  that  of  one  who  has  reached 
years  of  discretion.  But  contributory  negligence  presup- 
poses the  existence  of  negligence,  and  never  becomes  a  factor 
in  the  problem  until  the  defendant's  duty,  and  his  breach  of 
it,  have  been  established.  If  the  defendant  owed  the  appel- 
lant no  duty,  then  the  question  of  his  infancy  is  immaterial. 
Appellant  was  a  mere  trespasser  upon  the  rear  steps  of  ap- 
pellee's car,  and  those  in  charge  of  it  did  not  owe  him  any 
duty  of  discovering  his  peril.  In  the  case  of  Jackson^s  Adm'r 
V.  L.  &  N.  R.  Co.  (Ky.)  46  S.  W.  5,  the  decedent  was  a  boy 
seven  years  of  age,  who  was  trespassing  in  the  yard  of  the 
railroad  corporation,  where  be  was  run  over  and  killed.  It 
was  held  that  the  corporation  owed  the  decedent  no  active 
duty,  and  the  judgment  of  the  lower  court,  awarding  the 
peremptory  instruction,  was  affirmed.  In  the  case  of  Brown's 
Adm'r  v.  L.  &  N.  R.  Co.,  97  Ky.  228,  30  S.  W.  639,  the  doc- 
trine that  the  corporation  owed  a  trespasser  upon  its  tracks 
no  lookout  duty  is  fully  maintained.     See,  also,   Kentucky 

12  R  R  R— 43 
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Central  Railroad  Co.  v.  Gastineaa's  Adm'r,  83  Ky.  119; 
CoDley's  Adm'r  v.  Cincinnati  Railroad  Co.,  89  Ky.  402,  12 
S.  W.  764;  McDermott  v.  Kentucky  Central  Railroad  Co.,  93 
Ky.  408.  20  S.  W.  380;  and  L.  &  N.  R.  R.  Co.  v.  Hunt  (Ky.5 
13  S.  W.  275. 

We  do  not  think  the  court  erred  in  excluding  the  proffered 
testimony  that  the  intersection  of  Eleventh  and  Patterson 
streets  was  in  a  thickly  settled  portion  of  the  city  of  Newport; 
that  many  children  congregated  thereabouts,  and  theretofore 
they  had  often  trespassed  upon  appellee's  cars,  with  the 
knowledge  of  the  employees  in  charge  thereof;  and  the  cases 
of  Shelby's  Adm'r  v.  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific Railroad  Co.,  85  Ky.  224,  3  S.  W.  157,  and  Louisville  & 
Nashville  Railroad  Co.  v.  Popp,  96  Ky.  99,  27  S.  W.  992, 
do  not  support  this  proposition.  In  the  first  of  these  cases, 
the  infant  decedent  was  killed  by  a  backing  car  while  he 
was  on  the  defendant's  switch,  where  he  had  the  right  to 
be;  and  the  court  found,  as  a  matter  of  fact,  that  be  was  not 
a  trespasser,  but,  on  the  contrary,  said:  ''In  our  opinion, 
therefore,  he  had  a  lawful  right  to  go  upon  the  track  at  that 
place,  and  the  company  owed  to  him  a  dnty  of  active  vigi- 
lance." In  the  second  case  there  is  some  general  languag^e 
which  seems  to  give  color  to  appellant's  position  with  refer- 
ence to  the  admissibility  of  this  evidence,  but  an  analysis 
of  the  opinion  shows  that  the  servants  of  the  defendant  cor- 
poration knew  the  appellee  and  his  companions  were  in  its 
switchyard  and  about  its  cars;  and  the  case,  after  all,  was 
made  to  turn  upon  the  knowledge  that  the  injured  boy  and 
bis  companions  were  in  and  about  the  cars,  by  the  backing  of 
which  without  notice  the  plaintiff  was  injured.  In  the  action 
of  Louisville  &  Nashville  Railroad  Co.  v.  Webb,  99  Ky.  335, 
35  S.  W.  1 120,  on  the  subject  of  testimony  of  this  character 
it  was  said:  **Over  the  objections  of  the  counsel  for  appel- 
lant, testimony  was  admitted  to  prove  what  was  said  by  the 
conductor  to  the  boys,  including  the  infant  appellee,  about 
helping  to  take  freight  from  the  train  and  riding  from  the 
tank  on  dayfl  previous  to  the  day  on  which  the  accident  hap- 
pened. This  testimony  ought  to  have  been  rejected.  The 
case  was  between  the  infant  appellee  and  appellant,  and 
the  subject  of  the  investigation  was  what  occurred  on  the 
day  the  injury  was  inflicted,  and  what  occurred  on  previous 
days  had  no  necessary  connection  with,  and  was  in  no  sense 
a  part  of,  the  transactions  of  that  day.  For  this  reason, 
also,  the  court  properly  refused  to  allow  proof  to  be  made  in 
behalf  of  the  appellee  of  what  it  was  alleged  the  conductor 
and  trainmen  said  to  the  boys  on  the  occasion  before  that 
day  about  swinging  on  the  ladders  attached  to  the  side 
of  the  car.  and  telling  them  to  do  this  in  order  to  learn  to  be 
^hoppers,'  and  the  like,  and  that  the  boys  were  in  the  habit 
of  practicing  in  that  way  on  previous  occasions  when  they 
rode  to  the  tank."  This,  we  think,  states  the  sound  rule  on 
this  subject. 
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Appellee,  although  it  was  a  common  carrier  of  passengers^ 
owed  the  infant  appellant  no  difierent  duty  than  was  owed 
him  by  the  owner  of  any  other  vehicle  plying  the  streets  of 
Newport.  As  he  had  a  right,  in  common  with  the  general 
public,  to  use  the  public  highways,  appellee,  in  common  with 
all  other  owners  of  vehicles,  owed  him  the  active  duty  of 
-exercising  ordinary  diligence  not  to  run  over  him ;  but  neither 
it  nor  they  were  under  any  duty  of  anticipating  his  trespass- 
ing on  the  rear  end  of  the  vehicles  while  they  were  hewg 
-driven  or  propelled  along  the  streets.  Suppose  a  private 
carriage  is  being  driven  along  the  street;  must  the  driver 
maintain  a  lookout  to  see  that  small  boys  are  not  stealing  i 
ride  by  climbing  up  in  the  rear  of  the  vehicle,  and  thereby 
placing  themselves  in  positions  of  danger?  Surely  not,  and 
yet  it  will  be  difficult  to  draw  a  distinction  between  the  case 
at  bar  and  that  supposed.  The  fact  that  there  was  a  con- 
ductor on  appellee's  car  would  not  alter  the  case.  The  con- 
ductor's duty  is  primarily  to  attend  to  his  passengers,  not  to 
look  out  for  trespassers;  and,  while  the  presence  of  the  con- 
ductor would  necessarily  increase  the  chances  of  the  actual 
discovery  of  the  infantile  trespasser,  it  would  not  add  the 
duty  of  an  active  vigilance  to  make  the  discovery  of  his 
presence  and  danger. 

Jndgment  affirmed. 


KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v.  MATSON. 

(Supreme  Court  of  Kansas,  Feb.  6, 1904.) 

[75  Pac  Rep.  503.] 

Attracting  Children — ^Wood  Pile  Near  Track — Injury  Resulting 
from  Jar  from  Train — Liability — Question  for  Jury. — ^Testimony  that 
a  pile  of  wood  was  allowed  to  stand  in  a  place  attractive  to  children, 
within  two  feet  of  a  railroad  track,  in  a  thickly  populated  district;  that 
the  ground  was  susceptible  to  jar  from  the  passage  of  trains;  that 
children  had  been  allowed  to  play  on  the  wood  pile,  with  the  knowl- 
edge of  the  railroad,  for  a  year  or  more;  and  circumstantial  evidence 
warranting  an  inference  that  plaintiff,  a  boy  of  five  years,  was  shaken 
from  the  wood  pile  by  the  passing  of  a  train — ^was  sufficient  to  author- 
ize its  submission  to  the  jury  in  an  action  against  the  railroad  for 
plaintiff's  injuries. 

Same — Same — Same — Same.* — Where  a  railroad  knows  the  danger- 
ous situation  of  a  wood  pile  attracting  children  near  its  tracks,  it  is 

♦See  Wilson  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  6  R.  R.  R.  664,  20 
Am.  &  Eng.  R.  Cas,,  N.  S.,  664  (liability  for  injury  to  trespassing  boy. 
injured  in  jumping  from  train,  as  affected  by  failure  of  trainmen  to 
remonstrate  with  boys  in  the  habit  of  boarding  and  jumping  from 
trains) ;  Chicago,  B.  &  Q,  R.  Co.  v.  Krayenbuhl  (Neb.),  5  R.  R.  R.  35, 
28  Am.  &  Eng.  R.  Cas.,  N.  S.,  36  (care  required  in  securing  turntables) ; 
St.  Louis  S.  W.  Ry.  Co.  v.  Abernathy  (Tex.),  4  R.  R.  R.  246,  27  Am. 
&  Eng.  R.  Cas.,  N.  S.,  246  (duty  to  warn  children  of  danger  of  going 
on  trains);  Alabama  G.  S.  R.  Co.  v.  Crocker  (Ala.),  1  R.  R.  R.  800» 
24  Am.  &  Eng.  R.  Cas.,  N.  S.,  800  (turntables) ;  Thomason  v.  Southern 
Ry.  Co.  (C.  C.  A.),  1  R.  R.  R.  804,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  804 
(maintenance  of  turntable  not  negligence  per  se);  Edgington  v.  Bur- 
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liable  for  injuries  to  a  child  proximately  caused  by  its  negligence  in 
leaving  it  there,  irrespective  of  the  ownership  of  the  ground  on  which 
the  wood  was  placed,  or  the  concurring  negligence  of  some  other 
party. 

Error  from  District  Court,  Wyandotte  County;  E.  L.. 
Fischer,  Judge. 

Action  by  Johnnie  Matson,  a  minor,  etc,  against  the  Kan- 
sas City,  Ft.  Scott  &  Memphis  Railroad  Company.  There 
was  judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Pratt,  Dana  &    Black  and  L.    F.  Parker,  for    plaintiff  in 
error. 
Getty,  Hutchings  &  Dean,  for  defendant  in  error. 

PER  CURIAM.  Judgment  was  recovered  against  the  rail- 
road company  for  cutting  off  the  foot  of  Johnnie  Matson« 
a  minor,  about  five  years  old.  The  negligence  was  in  allow- 
ing a  pile  of  logs,  boards,  timbers,  and  wood  to  be  placed 
and  to  remain  in  proximity  to  the  railroad  tracks,  which 
were  laid  in  a  thickly  populated  district,  called  the  ''Patch"; 
that  this  pile  attracted  the  children  in  the  neighborhood,  and 
on  which  they  played  with  the  knowledge  of  the  railroad 
company;  that  the  ground  of  the  Patch  was  close  to  the 
river,  was  of  a  loose,  spongy  character,  and  when  heavy 
trains  ran  over  it  the  ground  was  shaken  so  that  the  children 
on  the  pile  were  liable  to  be  shaken  off.  On  a  certain  day 
Johnnie,  and  other  children  were  playing  on  this  pile,  when 
a  locomotive  and  a  number  of  cars  ran  along  the  track,  close 
to  the  pile,  shaking  it  and  causing  the  boy  to  (all  under  the 
train. 

The  principal  question  was  raised  on  a  demurrer  to  the 
evidence,  and  the  court  held  that  it  was  sufficient.  There  is 
testimony  tending  to  show  the  dangerons  location  of  the 
pile  of  wood;  that  the  ground  was  susceptible  to  movement 

lington,  C.  R.  &  N.  Ry.  Co.  (Iowa),  4  R.  R.  R.  249,  27  Am.  &  Eng. 
R.  Cas.,  N.  S.,  249  (leaving  turntable  insecurely  fastened);  note,  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  327;  note,  11  Am.  &  Eng.  R.  Cas^  N.  S., 
305  (turntables);   Savannah,  F.  &  W.  Ry.  Co.  v.  Beavers  (Ga.),  21 
Am.  &  Eng.  R.  Cas.,  N.  S.,  646  (duty  to  guard  excavation  likely  to 
attract  children);  Missouri,  K.  &  T,  R.  Co.  v,  Edwards  (Tex.),  5  Am. 
&  Eng.  R.  Cas.,  N.  S.,  343  (dangerous  premises);  Kramer  v.  Southern 
Ry.  Co.   (N.  Car.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  329  (liability  for 
injury  to  boy  playing  on  cross  ties  piled  in  public  street);  Dobbins  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex.),  8  Am.  &  Eng.  R.  Cas.,  N. 
S.,  179  (liability  where  child  fell  into  excavation  on  right  of  way,  and 
was  drowned);  Delaware,  I.  &  W.  R.  Co.  v.  Reich  (N.  J.),  11  Am.  & 
Eng.  R.  Cas.,  N.  S.,  313;  Tures  v.  New  York,  S.  &  W.  R.  Co.  (N.  J.),  11 
Am.  &  Eng.  R.  Cas.,  N.  S.,  297  (turntables,  implied  invitation);  East 
Tennessee  &  W.  N.  C.  R.  Co.  v.  Cargille  (Tenn.),  19  Am.  &  Eng.  R. 
Cas.,  N.   S.,  282  (leaving  turntables  unsecured);  foot-note  appended 
to  Wagner  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  11  R.  R.  R.  789.  34 
Am.  &  Eng.  R.  Cas.,  N.  8.,  789,  where  all  the  preceding  authorities  in 
this  series  on  the  subject  of  the  duty  to  lookout  for  trespassing  chil- 
dren on  or  about  cars  are  collected. 
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or  jar  from  the  passage  of  trains  near  it;  that  children  had 
been  allowed  to  play  upon  this  pile  of  wood,  with  the  knowl- 
edge of  the  railroad  company,  for  a  year  or  more;  and  testi- 
mony, somewhat  circumstantial,  it  is  true,  but  from  which 
the  jury  might  fa<tly  infer  that  the  boy  was  shaken  from  this 
pile  of  wood  by  the  passing  of  the  train,  and  that  he  was  not 
hurt,  as  the  railroad  contended,  while  attempting  to  climb 
upon  the  train.  There  is  little  to  contend  over  as  to  whether 
the  place  was  attractive  to  children,  since  it  was  shown  that 
It  had  existed  in  this  place,  within  two  feet  of  the  railroad 
track,  for  a  long  time,  and  that  the  children  had  played 
thereon  with  the  knowledge  of  the  railroad  company.  The 
wood  pile,  away  from  the  tracks,  would  not  be  dangerous  in 
itself,  yet,  when  placed  so  close  to  the  tfack,  on  shaky  ground* 
it  became  a  dangerous  place  when  trains  passed  near  it. 
From  the  testimony,  it  must  be  inferred  that  the  company 
knew  the  character  of  the  ground,  and  the  jarring  effect  of 
trains  in  passing  over  it.  It  is  immaterial  who  owned  the 
ground  on  which  the  pile  of  wood  was  placed,  as  the  railroad 
company  was  aware  of  the  situation  and  the  danger.  Even 
if  the  injury  was  the  result  of  the  concurrent  negligence  of 
two  parties,  the  railroad  company  would  be  responsible, 
where  its  negligence  was  a  proximate  cause  of  the  injury. 

The  questions  to  law  were  fairly  submitted  by  the  charge 
of  the  court  of  the  jury,  and  we  find  nothing  in  the  rulings  on 
the  instructions  which  approaches  error,  or  furnishes  any 
reasonf  for  extended  comment.  The  judgment  of  the  district 
conrt  will  be  affirmed. 


ARKANSAS  CENT.  R.  CO.  v,  STATE. 

(two  cases). 

(Supreme  Court  of  Arkansas,  Feb.  27,  1904.) 

[79  S.  W.  Rep.  773.] 

Crossings — Failure  to  Give  Signals — Penal  Statute — ^Receivership — 
Xriability  of  Railroad.* — Where  a  railroad  company  was  in  the  hands 
of  a  receiver,  who  had  exclusive  possession  and  control  of  the  opera- 
tion of  its  locomotives,  cars,  and  trains,  the  railroad  company  was  not 
subject  to  a  penalty  for  the  failure  of  the  receiver's  employees  to 

S've  signals  at  a  public  road  crossing,  as  required  by  Sand.  &  H. 
ig.  §  6196. 

Pleading — Motion  to  Make  More  Specific — Review — ^Bill  of  Excep- 
tions— New  Trial. — Where  a  motion  to  require  plaintiff  to  make  its 
complaint  more  definite  and  certain,  which  was  denied,  was  not  made 
a  part  of  the  record  by  a  bill  of  exceptions,  and  was  not  urged  as  a 
ground  for  a  new  trial,  it  cannot  be  reviewed  on  appeal. 

Appeal  from  Circuit  Court,  Sebastian  County;  Styles  T. 
.Rowe,  Judge. 

Actions  by  the  state  against  the  Arkansas  Central  Railroad 

♦Liability  for  torts  committed  during  receiverships,  see  foot-note 
appended  to  Tobin  v.  Central  Vermont  Ry.  Co.  (Mass.)»  11  R.  R.  R. 
196,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  196,  where  all  the  preceding  author- 
ities in  this  series  are  collected. 
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Company.    From  judgments  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

Oscar  L.  Miles,  for  appellant. 

Geo.  W.  Murphy,  Atty.  Gen.,  for  the  State. 

BATTLE,  J.  In  these  two  cases  the  state  of  Arkansas 
sought  to  recover  of  the  Arkansas  Central  Railroad  Company 
a  penalty  of  $200  on  account  of  failure  to  give  signals  by 
ringing  a  bell  or  whistling  at  a  crossing  of  a  public  road 
by  its  railroad  in  Sebastian  county,  according  to  section  6196, 
Sand.  &  H.  Dig.  In  each  case  the  failure  to  ring  a  bell  or 
whistle  was  alleged  and  proved  to  have  occurred  in  tbe 
month  of  November,  1899.  At  that  time  the  locomotives, 
cars,  and  trains  of  the  defendant  were  in  the  exclusive  pos- 
session of  a  receiver,  placed  there  by  an  order  of  a  court  of 
competent  jurisdiction;  the  defendant  having  no  control  over 
tbe  same. 

The  state  recovered  a  judgment  against  the  defendant  for 
the  penalty,  and  it  appealed. 

The  possession  of  the  receiver  was  not  the  possession  of 
the  appellant,  but  was  antagonistic  thereto,  and  it  (appellaDt> 
had  no  right  to  possess,  control,  or  manage  its  trains  to  any 
extent  and  in  any  manner  while  in  the  hands  of  the  receiver^ 
and  consequently  it  was  not  responsible  for  the  negligence 
of  the  receiver  and  his  servants  or  agents  in  operating  the 
railroad,  and  their  failures  to  ring  a  bell  or  whistle  at  public 
crossings.  Memphis  &  Little  Rock  Railway  Co.  v.  String- 
fellow,  44  Ark.  322,  SI  Am.  Rep.  598. 

Appellant  filed  a  motion  to  require  the  appellee  to  make 
its  complaint  more  definite  and  certain,  and  the  court  refused 
to  sustain  it.  As  tbe  motion  was  not  made  a  part  of  the 
record  by  bill  of  exceptions  (Line  v.  State,  131  Ind.  468,  30 
N.  E.  703,  and  Arnold  v.  Arnold,  140  Ind.  199,  39  N.  E.  862), 
and  the  overruling  of  it  was  not  made  a  ground  of  the  motion 
for  a   new  trial,  we  cannot  consider  it. 

The  judgment  of  the  trial  court  is  therefore  set  aside,  and 
a  judgment  for  appellant  upon  the  merits  is  rendered    here. 


GALOW  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit,  April  12,  1904.) 

[131  Fed.  Rep.  242.] 

Master  and  Servant — Injuries  to  Servant — ^Defective  Appliances.* — 
Where  a  partition  made  of  planks  nailed  to  piles  under  a  railroad 
trestle  was  temporarily  erected  to  separate  piles  of  broken  stone  and 
sand  dumped  under  the  trestle,  to  be  used  in  making  certain  concrete 
foundations,  and  such  partition  was  put  up,  taken  down,  and  trans> 
f erred  as  the  work  progressed  by  the  workmen  themselves,  the  master 

♦As  to  the  duty  of  a  master  to  furnish  safe  place  to  work,  see 
generally,  foot-note  appended  to  Scott  v.  Seaboard  Air  Line  Ry.  Co. 
(S.  Car.),  9  R.  R.  R.  148,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  148. 
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was  not  liable  for  injuries  to  a  servant  caused  by  his  being  struck  by 
three  of  the  planks  which  fell  from  the  top  of  the  partition  by  reason 
of  their  being  insufficiently  secured. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  action  in  the  Circuit  Court  was  to  recover  for  personal 
injuries  sustained  by  plaintiff  in  error,  while  at  work  on  the 
railway  tracks  of  the  defendant  in  error,  near  Janesville, 
Wisconsin.  The  substantial  facts  brought  to  the  attention 
of  the  court  and  jury  were  without  dispute. 

The  tracks  of  the  defendant  in  error  entering  Janesville, 
Wisconsin,  pass  over  a  high  trestle  on  wooden  piles.  At  the 
time  of  the  injury  complained  of,  the  defendant  in  error  was 
engaged  in  constructing  concrete  piers  to  support  the  tracks 
at  their  under  crossings,  in  which  work  a  large  force  of  men 
was  employed.  To  carry  on  this  work,  crushed  stone  and 
sand  was,  from  time  to  time,  unloaded  from  cars,  on  the  tres- 
tle to  the  ground  below;  and  to  separate  the  stone  from  the 
sand,  a  temporary  wooden  partition  about  sixteen  feet  high 
bad  been  put  up.  The  partition  consisted  of  planks  laid  on 
edge  crosswise  of  the  trestle,  and  nailed  to  the  upright  piles. 
The  partition  was  put  up  by  the  men  themselves.  At  times 
the  stone  heap  lying  on  one  side  of  the  partition  would  rise 
in  the  middle  to  a  height  of  twenty  feet;  the  sand  heap  on 
the  other  side  being  somewhat  lower;  but  both  the  stone 
heap  and  the  sand  heap  were  in  constant  change,  as  stone 
and  sand  was  being  carried  of!  by  the  workmen,  in  the  prog- 
ress of  the  work. 

Plaintiff  •  in  error  was,  at  the  time  of  the  injuries, 
engaged  with  others  in  wheeling  stone  from  the  pile 
to  a  mixer  near  by.  Nearly  all  the  stone  had  been  re- 
moved«  but  the  partition  still  remained.  In  this  state  of 
things,  while  engaged  in  loading  a  wheelbarrow,  three  of  the 
top  planks  fell  from  the  partition  upon  the  back  of  the  plain- 
tiff in  error,  inflicting  the  injuries  for  which  the  action  was 
brought. 

The  further  facts  are  stated  in  the  opinion  of  the  court. 
At  the  close  of  all  the  evidence,  the  court,  on  motion,  di- 
rected a  verdict  for  the  defendant,  and  from  the  judgment 
entered  on  such  verdict,  the  writ  of  error  -is  prosecuted. 

Richard  Fischer  for  plaintiff  in  error. 
Charles  B.  Keeler,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit 
Judges. 

GROSSCUP,  Circuit  Judge,  after  the  foregoing  statement 
of  facts,  delivered  the  opinion  of  the  court. 

It  is  clear  that  the  partition  fence  was  of  the  simplest  kind 
of  construction,  requiring  no  skill^^a  mere  temporary  appli- 
ance to  the  work  being  done.     It  was  put  up,  taken  down, 
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and  transferred,  as  the  work  prosjessed,  and  the  piles  of  sand 
on  one  side,  and  of  stone  on  the  other,  rose  or  fell  away 
from  day  to  day. 

It  is  equally  clear  that  the  erection,  maintenance,  and  re- 
moval of  the  fence,  was  one  of  the  details  of  the  work  neces- 
sarily entrusted  to  the  workmen  themselves.  To  the  mere 
adjustment  of  such  appliances,  and  their  maintenance  in  a 
safe  condition,  the  responsibility  of  the  master  to  give  a  safe 
place  in  which  to  work,  does  not  extend.  Armour  v.  Haho, 
III  U.  S.  318,  4  Sup.  Ct.  433.  28  L.  Ed.  440;  Butler  v. 
Townsend,  126  N.  Y.  112,  26  N.  E.  1017.  This,  indeed,  is  not 
a  case  where  the  master  failed  to  give  the  servant  a  safe  place 
in  which  to  work.  It  is  a  case,  rather,  in  which  a  servant 
in  the  performance  of  his  work,  was  overtaken  by  an  accident, 
due  to  the  giving  away  of  an  appliance  for  the  strength  and 
safety  of  which  he,  along  with  the  other  workmen,  was 
sponsible. 

The  judgment  will  be  affirmed. 


DENVER  &  R.  G.  R.  CO.  v.  ARRIGHI. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  March  18,  1904.) 

[129  Fed.  Rep.  347.] 

Master  and  Servant — Railroads — ^Injuries  to  Servant — Coupling  Cars 
—Statutes — Assumption    of    Risk — Contributory    Negligence.*— Act 

March  2,  1893,  c.  196,  §  8,  27  Stat.  532  [3  U.  S.  Comp.  St.  1901, 
p.  3176],  providing  'that  any  employee  of  any  interstate  carrier  who 
may  be  injured  by  any  car  used  in  interstate  traffic  by  reason  of  the 
same  not  having  been  equipped  with  an  automatic  coupler  device 
coupling  by  impact  shall  not  be  deemed  to  have  assumed  the  risk 
thereby  occasioned,  though  continuing  in  the  employment  of  the 
carrier  after  the  unlawful  use  of  the  car  had  been  brought'  to  his 
knowledge,  did  not  relieve  an  employee  injured  by  a  car  not  so 
equipped  from  liability  for  his  own  contributory  negligence. 

Same — Evidence. — Plaintiff,  a  skilled  switchman,  was  injured  while 
attempting  to  couple  two  cars  equipped  with  link  and  pin  couplings, 
with  which  he  was  perfectly  familiar.  The  engineer  was  under  his 
direction  at  the  time,  and  backed  the  train  so  slowly  that  it  barely 
moved.  Plaintiff  took  hold  of  the  link  of  the  approaching  car  with 
his  left  hand  to  guide  it,  and,  having  done  so,  left  his  hand  between 
the  drawheads  until  his  fingers  were  crushed  by  the  impact.  Held, 
that  under  the  particular  facts  appearing  in  the  case  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado. 

Arrighi,  the  plaintiff  below,  was  a  switchman  in  the  service 
of  the  railroad  company  in  its  yards  at  Salida,  Colo.  The 
railroad  company  was  a  common  carrier  engaged  in  inter- 
state commerce  as  well  as  in  commerce  within  the  state.  On 
the  evening  of  November  19,  190T,  Arrighi  was  injured  while 

♦See  foot-note  appended  to  Chicago,  etc.,  Ry.  Co.  v.  Voelker  (C. 
C.  A.),  11  R.  R.  R.  515,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  515. 
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endeavoring  to  efiect  a  coupling  of  two  narrow-gauge  freight 
cars,  one  of  which  was  at  the  time  employed  in  moving  in- 
terstate traffic.  Neither  car  was  equipped  with  couplers 
coupling  automatically  by  impact.  The  drawbars  of  each  were 
equipped  with  old-style  link  and  pin  couplings.  It  therefor 
became  necessary  for  Arrighi  to  go  between  the  ends  of  the 
cars  in  the  performance  ot  his  duty.  In  making  the  coupling 
his  left  hand  was  crushed  between  the  drawheads,  resulting 
in  the  loss  of  the  first  three  fingers  theieof  and  the  corre- 
sponding metacarpal  bones.  He  brought  suit  against  the 
railroad  company,  and  at  the  trial  rested  his  right  to  recover 
solely  upon  the  failure  of  the  defendant  to  comply  with  the 
provisions  of  the  act  of  Congress  of  March  2,  1893,  c.  196 
(27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174]).  requiring  the 
equipment  of  cars  used  in  moving  interstate  traffic  with 
couplers  operating  automatically.  He  recovered  a  judgment ' 
for  $10,000,  and  the  defendant  prosecuted  a  writ  of  error 
from  this  court. 

Wm.  W.  Field  (Wolcott,  Vaile  &  Waterman  and  E.  N. 
Clark,  on  the  brief),  for  plaintiff  in  error. 

Harvey  Riddell  (William  L.  Dayton,  on  the  brief),  for 
defendant  in  error. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK.  Cir- 
cuit Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  trial  court  denied  a  request  of  the  defendant  that  the 
jury  be  instructed  to  return  a  verdict  in  its  favor  for  the 
reason  that  the  plaintiff  was  guilty  of  negligence  contribut- 
ing to  his  injury.  The  action  of  the  court  in  that  respect  is 
assigned  as  error.  Prior  to  the  time  when  the  act  of  Con- 
gress became  fully  operative,  the  employees  of  a  railroad 
company  subject  to  its  provisions,  engaged  in  coupling  cars 
used  in  moving  interstate  traffic,  but  not  equipped  with  au- 
tomatic couplers,  assumed  the  ordinary  risks  and  hazards  of 
that  employment,  and  the  company  was  not  liable  to  them 
for  injuries  resulting  therefrom.  The  common-law  doctrine 
of  the  assumption  of  risk  was  then  applicable.  But  a  new 
rule  is  prescribed  by  the  act.  It  specifically  provides  that 
the  employees  shall  no  longer  rest  under  the  burden  of  that 
assumption  in  respect  of  any  car  used  contrary  to  its  pro- 
visions. While  this  is  true,  the  railroad  company  is  not 
thereby  deprived  of  the  defense  of  contributory  negligence. 
With  an  exception,  unnecessary  to  be  noted  here,  the  risks 
and  dangers  of  an  employment  which  at  common  law  are 
assumed  by  the  employee  are  not  those  which  arise  from  the 
negligence  of  either  party.  And  when  the  burden  of  those 
assumed  risks  and  dangers  were  lifted  from  the  employee  by 
statutory  enactment,  and  cast  upon  the  railroad  company, 
there  was  not  transferred  ^herewith  a  responsibility  for  the 
negligence  of  the  employee  himself.     The  rationale  of  the  doc- 
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trioe  of  assamption  of  risk  is  not  that  which  supports  the 
rule  of  contributory  negligence.  They  operate  differently, 
and  are  dependent  upon  widely  different  principles.  Rail- 
road Company  v.  McDade,  24  Sup.  Ct.  24,  48  L.  Ed.  — ;  St. 
Louis  Cordage  Company  v.  Miller  (C.  C.  A.)  126  Fed.  495. 
It  cannot  be  assumed  that  by  the  passage  of  a  salutary  laiP^ 
designed  for  the  protection  of  those  engaged  in  a  hazardous 
occupation  Congress  intended  to  offer  a  premium  for  careless- 
ness, or  to  grant  immunity  from  the  consequences  of  negli- 
gence. The  reasonable  conclusion  is  that  the  defense  of 
contributory  negligence  is  as  available  to  a  railroad  company 
after  as  before  the  passage  of  the  act  of  Congress,  although  it 
has  not  complied  with  is  requirements. 

The  undisputed  facts  in  this  case  are  as  follows:    The 
plaintiff  was  a  skillful  workman  in   his  calling,  having  had 
.about  II  years'  experience  in  railroading.     He  was  thoroughly 
acquainted  with  the  old-style  link  and  pin  couplings  and  the 
method  of  operating  them.     He  knew  that  the  cars  which 
he  sought  to  couple  were  so  equipped.     There  was  no  defect 
in  the  couplings  which  contributed  to  the  accident.     The 
engine  which  was  moving  the  car  up  to  make  the  conplinc: 
was  being  directed  by  him,  and  they  came  up  so  slowly  as  to 
be  barely  moving.     Not  a  single  fact,  circumstance,  or  condi- 
tion appeared  in  connection  with  the  cars,  their  surroundings, 
equipment,  or  operation   which  was    exceptional,   or  which 
seemed  in  any  way  to  contribute  to    the  accident.     The 
plaintiff  adopted  the  most  dangerous  method  of  performiDg 
bis  duty.     He  took  bold  of  the  link  of  the  approaching  car 
with  his  left  hand  to  guide  and  direct  it,  and,  having  done  so» 
he  simply  left  his  hand  between  the  drawhead  until  bis  fingers 
were  crushed  by  the  impact.     His  attention  was  not  momen- 
tarily distracted;  the  moving  car  did  not  approach    more 
rapidly  than  he  calculated;  he  did  not  stumble  or  lose  his 
balance,  nor  was  he  unable  to  see  clearly;  he  was  not  unfamil- 
iar in  any  degree  with  the  character  of  the  appliances  about 
which  he  was  engaged ;  and  it  does  not  even  appear  that 
be  endeavored  to  remove  his  hand.     In  fact,  if  the  plaintiff 
had  declared  that  he  made  no  effort  to  remove  his  hand  from 
between  the  drawheads,  be  would  not   have  added   much  to 
the  force  of  the  facts  and  circumstances  shown  by  the  record. 
The  plaintiff  himself  was  the  principal  witness  in  his  own 
behalf,  and  the  conditions  which  we  have  recited  were  shown 
almost  wholly  by  his  own  testimony.    The  conclusion  is  irre- 
sistible that  the  plaintiff's  injury  was  caused  by  his  own  want 
of  proper  care,  and  was  not  the  result  of  the    ordinary  and 
usual  risks  and  dangers  of  his  employment.     Bearing  in  mind 
the  limitations  upon  the  power  of  the  trial  court  in  respect 
of  the  defense  of  contributory  negligence,  we  are  neverthe- 
less of  the  opinion  that  upon  the  evidence  then  before  it  the 
instruction  requested  should  have  been  given. 
'  The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 
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ILLINOIS  TERMINAL  R.  CO.  v,  THOMPSON. 

(Supreme  Court  of  Illinois,  June  23,  1904.) 

[71  N.  E.  Rep.  328.] 

Injury  to  Brakeman — Negligence — Proximity  of  Telegraph  Pole  to 
Tracks-* — ^Thc  facts  that  a  railroad  permitted  a  telegraph  pole  to  stand 
in  the  space  between  tracks  in  switching  yards,  so  that  the  top  of  a 
passing  freight  car  was  only  from  10  to  14  inches  distant  from  the 
pole,  for  some  four  years,  and  that  it  also  had  actual  notice  of  its 
dangerous  proximity  to  the  track  and  the  cars,  tend  to  show  negli- 
gence, in  an  action  by  a  brakeman  for  injuries  sustained  by  being 
thrown  from  a  freight  car  by  coming  in  contact  with  such  pole. 

Same — Same — Same — Ownership  of  Premises. — Where  a  railroad 
was  in  possession  of  tracks,  and  of  the  yard  in  which  they  were  laid, 
and  was  engaged  in  switching  cars  upon  such  tracks,  it  was  responsi- 
ble to  a  brakeman  injured,  while  performing  his  duties  in  switching 
cars,  by  coming  in  contact  with  a  telegraph  pole  permitted  to  remain 
in  dangerous  proximity  to  the  tracks,  regardless  of  whether  the  rail- 
road owned  the  premises  on  which  the  tracks  were  laid,  or  was  in 
possession  of  them  as  a  lessee  or  licensee,  or  of  the  fact  that  they 
were  in  fact  owned  by  another  party,  which  had  erected  the  telegraph 
poles. 

Appeal — Variance. — A  party,  in  order  to  avail  himself  on  appeal  of 
a  variance,  must  show  from  the  record  that  the  alleged  variance  was 
specifically  called  to  the  attention  of  the  trial  court. 

Injury  to  Brakeman — Proximity  of  Telegraph  Pole  to  Tracks — 
Sufficiency  of  Declaration. — In  an  action  for  m juries  to  a  railroad 
brakeman,  a  declaration  alleging  that  a  telegraph  pole  with  which  he 
came  in  contact  stood  so  near  the  track  that  it  was  highly  dangerous 
to  defendant's  servants  in  operating  its  cars,  was  sufficient,  without 
making  any  reference  to  the  person  or  corporation  who  originally 
erected  the  telegraph  pole. 

Same — Same — Variance. — In  an  action  for  injuries  to  a  railroad 
brakeman  caused  by  being  thrown  from  a  car  by  contact  with  a  tel- 
egraph pole  placed  dangerously  near  the  track,  proof  showing  that  the 
telegraph  pole  was  erected  by  a  corporation  other  than  the  railroad 
which  was  the  owner  both  of  the  tracks  and  of  the  switchyard  where 
the  accident  occurred  did  not  constitute  a  variance  from  the  declara- 
tion, which  alleged  that  defendant  had  permitted  the  pole  to  be 
erected  on  the  south  side  of  its  main  switch  track  in  its  switchyard. 

Same — Same — Contributory  Negligence. — A  railroad  brakeman  in- 
jured by  contact  with  a  telegraph  pole  placed  between  the  tracks 
could  not  be  charged  with  contributory  negligence,  where  he  had  no 
notice  of  the  dangerous  proximity  of  the  pole  to  the  track. 

Samer— Same — Same. — In  an  action  for  injuries  to  a  railroad  brake- 
man  caused  by  contact  with  a  telegraph  pole,  evidence  held  to  make 
a  question  for  the  jury  as  to  whether  plaintiflF  had  notice  not  merely 
of  the  position  of  the  telegraph  pole  near  the  track,  but  of  the  danger 
to  himself  which  resulted  from  its  position,  so  as  to  charge  him  with 
a  failure  to  exercise  ordinary  care  for  his  own  safety. 

Assumption  of  Risks  by  Servants.f — While,  when  a  servant  enters 
into  a  contract  of  employment,  he  assumes  the  natural  and  ordinary 

♦See  monograph  appended  to  Louisville  &  N.  R.  Co.  v.  Hall  (Ky.), 
8  R.  R.  R.  541,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  541;  McDanald  v.  Wash- 
ington &  C.  R.  Ry.  Co.  (Wash.),  8  R.  R.  R.  593,  31  Am.  &  Eng.  R. 
Cas.,  N.  S.,  593  (negligence  in  placing  post  of  cattle  guard  near  track, 
question  for  jury);  Texas  &  P.  Ry.  Co.  v.  Swearingen  (C.  C.  A.), 
8  R.  R.  R.  348,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  348  (negligence  to  place 
structures  too  near  track). 

fFor  the  general  principles  involved  in  the  doctrine  of  assumption 
of  risks  by   railroad   employees,   see   Bradburn  v,   Wabash   R.   Co. 
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risks  of  the  business  in  which  he  engages,  he  does  not  assume  ex- 
traordinary risks,  or  risks  not  necessarily  incidental  to  his  emplqv- 
ment,  unless  such  risks  are  known  to  him,  and  he  voluntarily 
continues  in  the  employment  after  such  knowledge. 

Injury  to  Brakeman — ^Telegraph  Pole  Near  Track — ^Assumption  of 
Risk4 — In  an  action   for  injuries  to  a  railroad  brakeman,  whether 

(Mich.),  9  R.  R.  R.  556,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  556  (the  question 
of  assumption  of  risk  is  independent  of  those  of  negligence  and  con- 
tributory negligence,  and  applies  only  to  risks  of  dangers  obviously 
incident  to  the  employment,  which  dangers  the  employee  knows  or 
should  know);  Alabama  Great  Southern  R.  Co.  v.  Brooks  (Ala.),  6 
R.  R.  R.  375,  29  Am.  &  Eng,  R.  Cas.,  N.  S.,  375  (employee  does  not 
assume  risks  created  by  employer's  negligence);  Scott  v.  Seaboard 
Air  Line  Ry.  Co.  (S.  Car.),  9  R.  R.  R.  148.  32  Am.  &  Eng.  R.  Cas., 
N.   S.,  148   (negligence  of  other  employees);   Simmons  v.  Southern 
Traction  Co.  (Pa.),  10  R.  R.  R.  362,  33  Am.  &  Eng.  R.  Cas.,  N.  S.. 
.'^62  (obvious  danger  from  hazardous  work);  Rosemand  v.  Southern 
Ry.  (S.  Car.),  8  R.  R.  R.  531,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  531  (ordi- 
nary duties);  Pennsylvania  Co.  v.  McCurdy  (Ohio),  3  R.  R.  R.  381,  26 
Am.  &  Eng.  R.  Cas.,N.  S.,  381  (experienced  employee  conclusively  held 
to  appreciate  dangers  from  defects  of  which  he  is  chargeable  with 
notice);  Choctaw,  O.  &  G.  R.  Co.  v.  Holloway  (C.  C.  A.),  4  R.  R.  R. 
75,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  75;  Johnson  v.  Southern  Pac.  Co. 
(C!.  C.  A.),  5  R.  R.  R.  n,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  11;  Southern 
Indiana  Ry.  Co.  v.  Moore  (Ind.),  3  R.  R.  R.  251,  26  Am.  &  Eng.  R. 
Cas.,  N.  S.,  251  (general  rule);  Voelker  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Iowa),  4  R.  R.  R.  509,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  509;  Dolan  r. 
Sierra  Ry.  Co.  of  California  (Cal.),  2  R.  R.  R.  875,  25  Am.  &  Eng.  R. 
Cas.,  N.  S.,  875  (whether  knowledge  on  part  of  employee  essentiaO; 
Ladd  V.  Brockton  St.  Ry.  Co.  (Mass.),  1  R.  R.  R.  342,  24  Am.  &  Eng. 
R.  Cas.,  N.  S.,  342  (obvious  dangers);  note,  11  Am.  &  Eng.  R.  Cas., 
N.  S.,  484;  Alabama  G.  S.  R.  Co.  v.  Carroll  (C.  C.  A.),  9  Am.  &  Eng. 
R.  Cas.,  N.  S.,  759;   Cleveland,  etc.,  Ry.  Co.  v.  Kernochan   (Ohio), 
7  Am.  &  Eng.  R.  Cas.,  N.  S.,  774;  Chicago,  R.   I.  &  P.  R.  Co.  v. 
McCarty  (Neb.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  507;  Chicago,  etc.,  Ry. 
Co.  V.  Soderburg  (Neb.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  761;  Durand 
V.  N.  Y.  &  L.  B.  R.  Co.  (N.  J.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  203; 
Huffman  v.  Mich.  Cent.  R.  Co.  (Mich.),  5  Am.  &  Eng.  R.  Cas.,  N.  S., 
542;  McGhee  v.  Bell  (Ky.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  345;  Missouri, 
etc.,  R.  Co.  V.  Spellman  (Tex.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  438; 
Narramore  v.  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  (C.  C.  A.),  17  Am. 
&  Eng.  R.  Cas.,  N.  S.,  502;  Oliver  v.  Ohio  River  R.  Co.  (W.  Va.), 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  783;  Reese  v.  Wheeling,  etc.,  R.  Co. 
(W.  Va.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  783;  Rittenhouse  v.  Wilming- 
ton St.  Ry.  Co.  (N.  Car.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  783;  Southern 
Kan.  Ry.  Co.  v.  Michaels  (Kan.),  8  Am.  &  Euk.  R.  Cas.,  N.  S.,  761; 
Stockwell  V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  570;  Texas  Central  Ry.  Co.  v.  Lyons  (Tex.  Civ.  App.). 
3  Am.  &  Eng.  R.  Cas.,  N.  S.,  316;  Williams  v.  Delaware,  L.  &  W. 
R.  Co.  (N.  Y.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  147;  Winkler  v.  St. 
Louis  Basket,  etc.,  Co.   (Mo.),  7  Am.   &  Eng.  R.  Cas.,  N.  S.,  774; 
Worlds  V.  Georgia  R.  Co.  (Ga.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  514; 
Hollenbeck  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  3  Am.  &  Eng.  R.  Cas., 
N.  S.,  350  (unknown  dangers);  Pennsylvania  Co.  v    Ebaugh  (Ind.\ 
14  Am.  &  Eng.  R.  Cas.,  N.  S.,  701;  Missouri  Pac.  Ry,  Co.  v.  Lyons 
Web.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  610  (ordinary  dangers);  St 
Louis,  I.  M.  &  S.  R3^  Co.  v.  Tuohey  (Ark.),  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  453   (general  rule);   Bonnet  v.  Galveston,  H.  &  S.  A.  R.  Co. 
rTex.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  437  (risk  n^  ordinarily  incident 
to  employment). 

tStructures  near  track,  contributory  negligence  and  assumption  of 
irsk,  see  foot-note  appended  to  Coles  v.  Union  Terminal  R.  Co. 
Howa),  11  R.  R.  R.  392,  34  Am.  &  Eng.  R.  Cas..  N.  S..  392;  foot-note 
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plaintiff  assumed  the  risk  of  heing  struck  by  a  telegraph  pole  placed 
in  dangerous  proximity  to  the  tracks  held,  under  the  evidence,  a 
question  for  the  jury. 

Same — Liability — Instniction. — In  an  action  for  injuries  to  a  serv- 
ant, an  instruction  to  find  defendant  guilty  if  plaintiff  was  injured 
in  consequence  of  defendant's  negligence,  "as  charged  in  the  declara- 
tion," was  not  open  to  objection. 

Damages — Instruction. — In  an  action  for  injuries,  a  charge  that  the 
jury  should  assess  plaintiff's  damages  "in  such  amount  as  they  may 
believe,  from  the  preponderance  or  the  evidence,  he  has  sustained," 
was  correct. 

Same — Same. — In  an  action  for  injuries,  a  charge  that  the  jury 
should  assess  plaintiff's  damages  at  such  sum  as  the  evidence  might 
show  he  had  actually  sustained  as  the  direct  or  proximate  result  of 
his  injury,  taking  into  consideration  his  loss  of  time,  his  pain  and 
suffering,  his  necessary  and  reasonable  expenses  in  being  cured,  and 
also  the  question  whether  or  not  his  injuries  were  permanent,  etc. — 
thus  directing  the  jury's  attention  to  the  elements  of  damage — cured 
any  defect  that  there  might  have  been  in  a  general  instruction  to 
assess  plaintiff's  damages  in  such  amount  as  the  jury  might  believe, 
from  the  preponderance  of  the  evidence,  that  he  had  sustained. 

Instructions. — A  party  is  not  injured  by  the  refusal,  whether  erro- 
neous or  not,  of  instructions,  the  substance  of  which  were  embodied 
in  instructions  given  for  such  party  at  its  request. 

Maintenance  of  Telegraph  Pole  Near  Track — Instruction. — An  in- 
struction asked  by  defendant,  and  given  for  it,  which  left  it  to  the 
jury  to  determine  whether  defendant  maintained  a  certain  telegraph 
pole,  or  "permitted  it  to  exist,"  in  its  yard,  estopped  defendant  from 
insisting  on  appeal  that  it  was  necessary  for  plaintiff  to  prove,  in 
order  to  escape  the  consequences  of  a  variance,  that  defendant  had 
erected  the  telegraph  pole,  or  had  permitted  it  to  be  erected. 

Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  David  R.  Thompson  against  the  Illinois  Termi- 
nal Railroad  Company.  From  a  judgment  of  the  Appellate 
Court,  afBrming  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  in  case,  brought  on  May  6,  1902,  in  the 
circuit  court  of  Madison  county  by  appellee  against  appellant 
to  recover  damages  for  injuries  received  by  the  appellee  on 
February  8,  1902,  while  appellee  was  in  the  service  of  the 
appellant.  A  plea  of  general  issue  of  not  guilty  was  filed  bv 
the  appellant.  The  jury  returned  a  verdict  in  favor  of  the 
appellee  for  $8,875.  Appellee  entered  a  remittitur  for  $2,875; 
and,  a  motion  by  the  appellant  for  a  new  trial  having  been 
overruled,  judgment  was  entered  on  the  verdict  for  $6,oco. 
An  appeal  was  taken  to  the  Appellate  Ccuit,  which  has 
affirmed  the  judgment  of  th^  rircuit  court.  The  present  ap- 
peal is  prosecuted  from  such  judgment  of  affirmance. 

The  declaration  consisted  of  three  counts:  The  first  count 
alleged  that  "the  defendant  on  the  8th  day  of  February,  A. 
D.  1902,  was  po?ses<;ed  o(  and  using  and  operating  a  certain 
railroad  in  said  Madison  countv,  together  with  certrjin 
switches  and  a  switchyard  in  the  city  of  Al*on,  in  said  county, 
and  had  or  had  permitted  to  be  erected  on  the  south  ?ide  of  its 

aopended  to  HofFmeier  v.  Kansas  City,  L.  R.  Co.'  (Kan.).  11  R.  R.  R. 
207,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  207. 
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main  switch  track  in  its  said  switchyard  in  said  city  of  Alton 
a  certain  telegraph  pole,  which  said  telegraph   pole  was  not 
placed  and  erected  at  a  sufficient  distance  from  defendant's 
said  main  switch  track  in  said  switchyard,  and  trains  pass- 
ing thereon,  so  that  persons  operating  said  trains  conld  safely 
pecform  their  duties  in  said  work  while  passing  over    and 
upon  said  railroad  at  said  place,  and  that  said  telegraph  pole 
standing  near  said  track  was  highly  dangerous  to  the  servants 
of  said  railroad  in  Operating  its  cars  and  trains  thereon  while 
periorming  their  ordinary  duties;  that  on  the  8th  day  of  Feb- 
nary,  A.  D.  1992,  aforesaid,  the  plaintiff,  while  in  the  em- 
ploy   of  the  defendant  as  brakeman,  was    then   and  there 
engaged  in  assisting  in  the  operating  and  running  of  a  freight 
train  in  the  switchyard  aforesaid   for  the  defendant,  and   in 
the  exercise  of  due  car  and  caution  for  his    own  safety,  and 
without  any  knowledge  of  the  proximity  of  said  pole  to  the 
said  main  switch  track,  was  struck  by  said  telegraph   pole 
while  said  train  was  in   motion,  and   was  then   and    there 
thrown  from  the  said  train  to  the  ground  with  great  force  and 
violence,  and  was  run  over  by  said  cars,  and  his  ribs  broken, 
his  body  bruised,  and  his  right  arm  so  injured  that  the  same 
had  to  be  amputated."     The  second  count  is  like  the  first, 
except  that  it  avers  that  the  pole  was  a  telephone  pole,  and 
omits  the  averment  that  the    plaintiff  was    ''without  knowl- 
edge of  the  proximty  of  said  pole  to  said  main  switch  track," 
and  avers  that  plaintiff  was  permanently  injured.     The  third 
count  is  like  the  second,  except  that  it  charges  that  the  de- 
fendant had  or  had  permitted  to  be  erected  a  certain   pole, 
20  feet  high,  and  8  inches  in  diameter. 

The  appellee  had  been  in  the  employ  of  appellant  as  brake- 
man  for  about  a  week  or  ten  days.  He  worked  for  the  ap- 
pellant about  seven  days  in  its  yards,  which  were  located  in 
the  inclosure  of  the  Illinois  Glass  Company's  plant  in  Alton, 
and  at  the  end  of  that  time  was,  on  February  8,  1902,  engaged 
as  a  member  of  a  train  crew  assisting  in  hauling  freight  cars 
out  of  appellant's  yard  in  the  glass  company's  inclosure. 
Appellant  did  a  switching  business  in  Alton,  and,  in  the 
prosecution  thereof,  made  up  trains,  moved  cars,  and  deliv- 
ered the  same  to  the  various  connections  required.  In  the 
yard  in  question  were  two  tracks,  running  east  and  west,  of 
which  the  north  track  was  called  the  ''house  track,"  and  the 
south  track  was  called  the  "scale  track."  The  distance  be- 
tween the  south  rail  of  the  house  track  and  the  north  rail 
of  the  scale  track  is  Si  feet,  and  the  pole  in  question  was 
in  the  center  of  the  distance  between  the  two  tracks.  The 
pole  in  question  was  one  of  a  line  of  telegraph  or  telephone 
poles  standing  between  the  two  tracks,  and  rising  some  10 
or  12  feet  above  the  tops  of  the  cars  when  passing.  On  the 
north  side  of  the  house  track,  opposite  the  pole  in  question, 
was  a  house  called  the  "batchhonse."  This  batchhouse  was 
so  near  the  house  track,  that  there  was  not  more  than  6  or  7 
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inches  between  it  and  the  roof  of  box  cars  standing  on  the 
track.  East  of  the  batchhonse  and  north  of  the  house  track 
is  a  building  called  the  ''warehouse/'  and  between  the  batch- 
house  and  the  warehouse  on  the  east  is  a  space  51  feet  wide, 
through  which  a  wagonway  runs.  There  is  a  plank  crossing 
over  the  two  tracks,  between  the  east  end  of  the  batchhouse 
and  the  west  end  of  the  warehouse,  about  16  feet  wide.  The 
pole  in  question  was  about  46  feet  west  of  the  plank  cross- 
ing, or  of  the  east  end  of  the  batchhouse.  Appellee,  on  the 
day  in  question,  a  little  after  5  o'clock  in  the  evening,  was 
climbing  up  the  ladder  on  the  side  of  a  freight  box  car — one 
of  a  moving  train  of  cars  going  west  from  the  warehouse, 
which  was  some  200  or  300  feet  east  of  the  point  where  the 
injury  occurred.  The  object  of  the  appellee  in  climbing  the 
ladder  on  the  side  of  the  box  car,  near  the  rear  end  of  the  for- 
ward car  of  the  train,  was  to  reach  the  top  of  the  car,  so 
as  to  let  off  the  brakes,  to  do  which  was  a  part  of  his  duty. 
When  near  the  top  of  the  car  he  came  in  contact  with  the 
telegraph  pole  in  question,  standing  between  the  tracks, 
and  was  knocked  off,  and  fell  to  the  ground,  and  received  the 
injuries  for  which  this  suit  is  brought.  The  proof  tends  to 
show  that  the  distance  between  the  pole  and  the  roof  of  the 
car  was  some  10,  12,  or  14  inches;  the  distance  between  the 
pole  and  the  car  near,  the  bottom  being  greater  than  at 
the  top,  because  the  cornice  or  roof  of  the  car  extended  out 
some  3  or  4  inches.  The  appellee,  while  the  cars  were  mov- 
ing west  on  the  house  track,  was  between  the  house  track 
and  the  scale  track,  at  a  distance  of  some  30  or  40  feet  east 
of  the  pole,  at  the  time  when  he  started  to  climb  the  ladder. 
Besides  the  freight  car  attached  to  one  of  appellant's  engines, 
there  were  10  other  freight  cars  being  drawn  by  the  engine. 
The  only  way  in  which  appellee  could  climb  to  the  top  of 
the  car,  so  as  to  get  upon  the  same,  was  upon  the  side  of  the 
car  where  he  made  the  attempt,  because  on  the  other  side 
of  the  track  the  roof  of  the  batchhouse  left  a  space  of  only 
6  or  7  inches  between  the  roof  thereof  and  the  roof  of  the 
freight  car. 

Henry  S,  Baker  and  Travous,  Warnock  &  Burroughs,   for 
appellant. 
John  J.  Brenholt  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts).  At  the  close 
of  the  evidence  for  appellee,  and  again  at  the  close  of  all 
the  evidence,  appellant  requested  an  instruction  to  find  the 
defendant   not  guilty,  and    each    instruction  was    refused. 

I.  The  first  question  is  whether  or  not  the  appellant  was 
guilty  of  negligence  in  permitting  the  telegraph  or  telephone 
pole,  upon  which,  with  other  pules  in  a  line  with  it,  electric 
wires  were  strung,  to  be  so  near  the  track  upon  which  the 
cars  were  passing  as  to  injure  appellee  while  engaged  in  the 
performance  of  his  duties.     In  Chicago  &  Iowa  Railroad 
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Co.  V.  Russell,  91  111.  298*  33  Am.  Rep.  54,  where  the  facts 
showed  that  in  descending  the  ladder  of  a  car  a  brakeman 
was  struck  by  a  telegraph  pole  standing  only  18  inches  from 
the  car,  and  knocked  between  the  cars  and  killed,  and  where 
the  facts  showed  that  the  railroad  company  had  permitted  the 
telegraph  pole  to  stand  where  it  was  for  a  period  of  some 
three  years,  this  court  said  (pacre  303,  91  111.,  33  Am.  Rep. 
54):  ''It  certainly  was  culpable  negligence  in  the  raihroad 
company  to  permit  for  so  long  a  time  such  an  obstructioo 
to  be  in  such  close  proximity  to  its  track  that  an  operative 
oi  the  road  should  come  in  contact  with  the  obstruction  and 
be  killed  when  on  a  car,  engaged  in  the  necessary  perform- 
ance of  his  duties  in  the  management  of  the  train."  In  Illi- 
nois Central  Railroad  Co.  v.  Welch,  52  111.  183,  4  Am.  Rep. 
S93*  it  was  held  that  it  was  negligence  in  a  railroad  company 
to  allow  the  edge  of  an  awning  to  its  station  house  to  be  at 
a  distance  of  18  inches  from  its  track.  In  Chicago,  Burling- 
ton &  Quincy  Railroad  Co.  v.  Gregory,  58  111.  226,  it  was 
held  to  have  been  negligence  in  a  railroad  company  to  have 
a  mail  catcher  in  dangerous  proximity  to  its  track,  by  means 
of  which  a  fireman  on  the  locomotive  of  the  company,  while 
passing  a  station  in  the  nighttime,  was  struck  and  killed.  To 
the  same  effect  is  North  Chicago  Street  Railroad  Co.  v.  Wil- 
liams, 140  111.  275,  29  N.  E.  672.  In  the  case  at  bar  the  facts 
show  that  the  telegraph  pole  which  Caused  the  injury  to  the 
appellee  had  stood  where  it  was  some  four  years;  and  there 
is  evidence  tending  to  fihow  that,  besides  the  constructive 
notice  implied  from  the  length  of  time  during  which  it  had 
stood  where  it  was,  the  appellant  company  had  had  actual 
notice  of  its  dangerous  proximity  to  the  track,  and  to  the  cars 
passing  on  the  track.  The  facts  tend  to  show  that  the 
appellant  company  was  guilty  of  negligence  in  permitting 
the  telegraph  or  telephone  pole  to  remain  dangerously  near 
the  track  for  so  long  a  time. 

2.  Appellant  lays  stress  upon  the  fact,  shown  by  the  evi- 
dence, that  the  yards  in  question  were  owned  by  the  Illinois 
Glass  Company,  and  not  by  the  appellant  company,  and  that 
the  Illinois  Glass  Company  had  erected  the  telegraph  poles 
between  the  two  tracks.  The  contention  is  that  for  these 
reasons  the  appellant  company  was  not  responsible  for 
the  cause  of  the  injury,  as  it  bad  not  itself  erected  the  pole 
in  question.  This  is  an  immaterial  consideration.  The  ap- 
pellant was  in  possession  of  the  tracks  and  of  the  yard,  and 
was  engaged,  in  the  operation  of  its  business,  in  switching 
cars  upon  such  tracks.  It  makes  no  difference  whether  the 
appellant  company  owned  the  premises  in  fee,  or  was  in  pos- 
session of  them  as  a  lessee  or  licensee.  The  appellee  was 
in  the  employment  of  the  appellant  company,  and  was  en- 
gaged in  the  business  of  helping  it  to  switch  its  cars  in  the 
yards  in  question  with  the  means  furnished  to  him  by  the 
appellant.     It  was  his  duty  to  climb  up  the    side  of  the  car 
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apon  the  ladder  wfaicb  was  there,  and  to  ascend  to  the  top  of 
the  car  to  control  the  brakes  thereon.  While  he  was  engaged 
in  the  performance  of  this  duty,  it  was  the  daty  of  the  appel- 
lant to  furnish  him  a  safe  place  in  which  he  could  do  the 
work  required  of  him.  The  evidence  tends  to  prove  that  the 
appellant  knowingly  permitted  the  pole  to  remain  in  its  posi- 
tion of  dangerous  nearness  to  the  track. 

In  this  connection  it  is  charged  by  the  appellant  that  there 
was  a  variance  between  the  allegatiqn  in  the  declaration  and 
the  proof  upon  this  subject.  Counsel  for  appellant  construed 
the  allegation  in  the  declaration  to  the  effect  that  appellant 
''had  or  had  permitted  to  be  erected  on  the  south  side  of  its 
main  switch  track  in  its  said  switchyard  *  *  *  a  certain 
telegraph  pole,  which  said  telegraph  pole  was  not  placed  and 
erected  at  a  sufiBcient  distance  from  defendant's  said  main 
switch  track,  and  trains  passing  thereon,  so  that  persons  oper- 
ating said  trains  could  safely  perform  their  duties,"  to  mean 
that  appellant  had  erected  the  pole,  or  had  permitted  it  to 
be  erected,  and  also  to  mean  that  the  switch  track  and  the 
switchyard  belonged  to,  and  were  the  property  of,  the  appel- 
lant. It  is  said  that  the  proof  does  not  sustain  these  allega- 
tions, because  the  proof  showed  that  the  Illinois  Glass  Com- 
pany erected  the  telegraph  pole,  or  permitted  it  to  be  erected, 
and  that  the  Illinois  Glass  Company,  and  not  appellant,  was 
the  owner  both  of  the  tracks  and  of  the  switchyard. 

In  the  first  place,  it  is  a  sufiBcient  answer  to  this  contention 
that  counsel  for  the  appellant  did  not  specifically  call  the 
attention  of  the  trial  court  to  the  variance  in  question  when 
the  evidence  was  introduced.  A  party,  in  order  to  avail 
himself  of  a  variance  between  the  proof  and  the  declaration 
in  a  court  of  review,  must  show  from  the  record  that  the  al- 
leged variance  was  specifically  called  to  the  attention  of  the 
trial  court,  so  that  thereby  the  opposite  party  could  have  an 
opportunity  to  amend  his  pleading.  Wight  Fireproofing  Co. 
V.  Poczekai,  130  111.  I39«  22  N.  £.  543;  Chicago,  Rock  Island 
&  Pacific  Railway  Co.  v.  Clough,  134  111.  586,  25  N.  E.  664, 
29  N.  £.  184;  Chicago  &  Grand  Trunk  Railway  Co.  v. 
Spurney,  197  111.  47i>  64  N.  E.  302;  Traders'  Mutual  Lifeln5>. 
Co.  V.  Johnson,  200  111.  359,  65  N.  E.  634;  Illinois  Life  Ass'n 
v.  Wells,  200  111.  445f  65  N.  E.  1072;  Chicago  &  Eastern 
Illinois  Railroad  Co.  v.  Filler,  195  III.  9,  62  N.  E.  919;  Lake 
Shore  &  Michigan  Southern  Railway  Co.  v.  Ward,  135  III. 
511,  26  N.  E.  520. 

Independently,  however,  of  the  failure  to  call  the  atten- 
tion of  the  trial  court  to  the  variance,  we  do  not  think  that 
there  was  such  a  variance  as  is  insisted  upon  by  counsel  for 
appellant.  The  language  used  in  the  declaration,  while  not 
strictly  accurate,  can  be  construed  to  mean,  and  evidently 
does  mean,  that  the  appellant  had  a  certain  telegraph  pole, 
or  permitted  it  to  be  where  it  was.  It  is  not  necessary  to 
construct  the  language  used  so  strictly  as  to  make  it  mean 
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that  the  appellant  company  bad  erected  the  telegraph  poIe« 
or  permitted  it  to  be  erected.  It  was  sufficient  that  the  ap- 
pellant, which  was  using  the  switchyard  and  the  tracks  for 
the  purposes  of  its  own  business,  sufiered  and  permitted  the 
telegraph  pole  to  remain  where  it  was.  The  declaration 
charges  that  the  pole  was  not  placed  at  a  sufficient  distance 
from  the  track,  and  trains  passing  thereon,  so  as  to  enable 
persons  operating  the  trains  to  perform  their  duties  safely. 
Inasmuch  as  it  was  placed  in  dangerous  proximity  to  the 
track,  it  made  no  diilerence  whether  the  appellant  company 
placed  it  there,  or  whether  the  Illinois  Glass  Company,  by 
whose  permission  appellant  was  using  the  switchyard,  placed 
it  there.  Appellant  was  responsible  for  the  fact  that  it  con- 
tinued to  be  there  and  was  suffered  to  remain  there  while 
appellant's  employees  were  engaged  in  the  performance  of 
their  duties.  The  declaration  alleges  that  the  telegraph  pole 
stood  so  near  the  track  that  it  was  highly  dangerous  to  the 
servants  of  the  appellant  in  operating  its  cars  and  trains 
thereon,  and  this  allegation  was  sufficient,  without  reference 
to  the  person  or  corporation  who  originally  placed  the  tele- 
graph poles  where  they  were.  In  regard  to  the  other  allega- 
tion complained  of,  it  is  not  alleged  that  the  appellant  com- 
pany was  the  owner  of  the  track  and  the  switchyard,  bat  that 
the  appellant  had  or  permitted  the  telegraph  pole  to  be  ^'on 
the  south  side  of  its  main  switch  track  in  its  said  switchyard." 
The  use  of  the  possessive  word  ''its"  does  not  necessarily 
indicate  ownership  in  fee.  For  the  purposes  of  this  case,  it 
is  sufficient  that  the  appellant  was  operating  the  switch  cars 
upon  a  switch  track  and  in  a  switchyard  which,  by  arrange- 
ment with  the  Illinois  Glass  Company,  it  had  a  right  to  use, 
and  the  possessive  word  'Mts"  may  as  well  designate  such 
right  to  use  the  track  and  switchyard  as  an  absolute  owner- 
ship thereof.  For  the  reasons  stated,  we  are  of  the  opinion 
that  the  objection  upon  the  ground  of  variance  is  not  well 
taken.  As  is  well  said  by  the  Appellate  Court  in  its  opinion: 
''If  by  contract  the  glass  company  had  control  of  the  con- 
struction, repairs,  and  general  supervision  and  control  of  the 
yard  and  appurtenances,  and,  of  its  own  motion  and  right, 
put  up  the  pole  in  controversy,  the  defendant  would  not 
thereby  be  relieved  of  any  duty  which  it  owed  to  the  plain- 
tiff." In  Chicago  &  Iowa  Railroad  Co.  v.  Russell,  supra, 
this  court  said  (page  301,  gi  111.,  33  Am.  Rep.  54):  "It  is 
said  there  is  a  failure  of  proof  that  the  telegraph  pole  was 
placed  near  the  track  by  the  railroad  company,  its  agents  or 
servants,  or  that  the  company  had  any  knowledge  or  notice 
thereof.  It  was  not  essential  to  the  liability  of  the  railroad 
company  that  it  should  itself  have  placed  the  telegraph  pole 
where  it  was.  It  was  sufficient  that  the  company  should 
have  suffered  it  to  be  and  remain  in  such  dangerous  proxim- 
ity to  the  track.  It  is  true,  there  is  no  direct  evidence  that 
the  company  had  actual  knowledge  or  notice  of  the  position 
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of  the  telegraph  pole.  *  *  *  This  court  has  often  de- 
cided that  notice  of  a  defect  or  obstruction  will  be  presumed 
after  the  lapse  of  a  sufficient  time." 

3.  It  is  claimed  on  the  part  of  the  appellant  that  the  ap- 
pellee was  not  in  the  exercise  of  due  care  for  his  own  safety 
at  the  time  when  he  came  in  contact  with  the  telegraph  pole. 
The  appellee  cannot  be  charged  with  contributory  negligence 
if  he  did  not  have  notice  of  the  dangerous  proximity  of  the 
telegraph  pole  to  the  track  and  the  cars  passing  upon  the 
track.  There  is  evidence  in  the  record  tending  to  show 
that,  while  the  appellee  may  have  seen  these  poles  which  were 
erected  between  the  north  and  south  tracks  in  the  yard,  y^ 
that  he  had  no  notice  of  the  fact  that  the  pole  which  caused 
the  injury  was  not  within  a  safe  distance  from  the  north 
track,  and  from  the  cars  which  might  pass  upon  the  north 
track.  There  was  evidence  tending  to  show  that  this  par- 
ticular pole  had  swayed  towards  the  track,  so  that  it  was 
nearer  than  if  it  had  occupied  a  perfectly  upright  position. 
There  is  also  evidence  tendidg  to  show  that  some  of  the  cars 
which  passed  upon  the  switch  track  were  wider  than  other 
cars.  The  appellee  himself  says  in  his  testimony:  ''I  was 
working  as  a  brakeman  for  the  company,  and  the  last  work  I 
was  to  do  there  with  this  train  was  to  get  up  on  top  of  the 
cars  and  let  off  the  brakes,  and,  as  I  was  climbing  up,  this 
post  knocked  me  off  the  side  of  the  car.     *    *  I  think 

there  were  eight  or  nine  handles  to  run  on.  It  was  my  duty 
to  go  up  on  the  car  and  let  off  the  brakes.  The  engine  was 
behind  the  cars,  and  was  pushing  them  out  towards  the  town 
and  the  Illinois  Terminal  Depot.  I  never  had  any  knowl- 
edge of  the  proximity  of  this  pole.  I  never  had  any  notice 
of  the  pole  being  there.  When  »\  passed  it  before  that,  I 
must  have  been  on  top  of  the  box  car."  The  evidence  tends 
to  show  that  appellee  had  not  passed  by  the  place  where  this 
post  stood  more  than  three  times  before  he  was  injured,  and 
that  be  was  then  on  the  top  of  a  car.  There  is  also  evidence 
tending  to  show  that,  at  the  time  when  this  injury  occurred, 
it  was  snowing,  and  the  atmosphere  was  obscured  by  smoke 
from  the  engines  of  the  glass  company's  plant,  and  from  those 
of  a  certain  box  factory  located  there.  Under  all  these  cir- 
cumstances, it  was  a  question  for  the  jury  to  decide  whether 
the  appellee  had  such  notice,  not  merely  cf  the.  position  of 
the  telegraph  pole,  but  of  the  danger  to  himself  resulting 
from  its  position,  as  to  charge  him  with  a  failure  to  exercise 
ordinary  care  for  his  own  safety.  North  Chicago  Street 
Railroad  Co.  v.  Dudgeon,  184  III  477,  54  N.  E.  796.  Appel- 
lee had  a  right  to  presume  that  reasonable  care  had  been  used 
to  make  the  place  where  he  was  to  do  his  work  reasonably 
safe  for  that  purpose.  He  could  not  be  held  to  watchfulness 
and  precautions  made  necessary  by  the  negligence  of  defend- 
ant, and  growing  out  of  a  danger  for  which  the  appellant  was 
responsible,  and  of  which  he  had  no  knowledge.  Himrod 
Coal  Co.  V.  Clark,  197  III  514,  64  N.  E.  282. 
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4.  The  appellant  invokes  the  doctrine  of  assumed  risk,  and 
claims  that  the  appellee  assumed  the  risk  of  injury  from  the 
proximity  of  this  telegraph  pole  by  continuing  in  the  em- 
ployment of  the  appellant.  It  is  true  that,  when  a  servant 
enters  into  a  contract  of  hire  with  the  master,  he  assumes  the 
natural  and  ordinary  risks  of  the  business  in  which  he  en- 
gages; that  is  to  say,  he  assumes  all  the  risks  ordinarily 
incident  to  the  employment,  and  is  presumed  to  have  con- 
tracted with  reference  to  such  risks.  Pullman  Palace  Car 
Co.  V.  Laack,  143  HL  242,  32  N.  E.  28^,  18  L.  R.  A.  215; 
Consolidated  Coal  Co.  v.  Haenni,  146  111.  614,  35  N.  E.  162. 
This  assumption  of  risk  by  the  employee  has  been  held  to 
arise  out  of  contract.  Chicago  &  Eastern  Illinois  Railroad 
Co.  v.  Heerey,  203  111.  492.  68  N.  E.  74.  The  servant  does 
not  assume  extraordinary  risks,  or  risks  not  necessarily  inci- 
dental to  his  employment,  unless  such  risks  are  known  to 
him;  and  he  voluntarily  continues  in  the  employment  after 
such  knowledge.  Upon  this  subject  we  concur  in  the  follow- 
ing language  used  by  the  Appellate  Court  in  their  opinion: 
*4n  this  case  the  proximity  of  the  telegraph  pole  to  the 
track  was  a  highly  dangerous  obstruction.  *  *  *  It  may 
not  be  contended  that  the  danger  from  this  obstruction  was 
incidental  to  the  business,  and  a  risk  assumed  by  the  plain- 
tiff, unless  it  is  shown  by  the  evidence  that  the  plaintiff  knew 
and  understood  the  danger  to  which  he  was  exposed, 
^^hether  he  had  such  knowledge,  and,  as  a  consequence, 
whether  he  assumed  the  risk,  was  a  question  of  fact,  which 
the  jury  found  adversely  to  the  defendant."  In  McCormick 
Machine  Co.  v.  Burandt,  136  111.  170,  26  N.  E.  588,  it  was 
held  that  an  employee  assumes  the  ordinary  perils  of  the 
work  in  which  he  is  engaged,  provided  he  knew  of  the  dan- 
gers, or  by  the  exercise  of  ordinary  care  might  have  known  of 
them.  In  Chicago  &  Alton  Railroad  Co.  v.  Stevens,  189  IlL 
226,  59  N.  E.  577,  it  was  held  that  knowledge  of  the  danger 
from  the  close  proximity  of  a  coal  chute  to  the  tracks  Is  not 
necessarily,  as  a  matter  of  law,  chargeable  to  an  employee, 
from  the  mere  facts  that  he  had  frequently  passed  the  chute, 
that  his  train  had  stopped  there  twice  or  more  for  coal,  and 
that  there  was  a  rule  of  the  company  requiring  employees  to 
descend  ladders  of  freight  cars  on  the  opposite  side  from  such 
structures;  and  in  the  latter  case  we  said  (page  231,  i8q  111., 
page  579,  59  N.  E.):  ''The  material  consideration  is,  did 
the  employee  have  knowledge  of  the  danger,  or  was  he,  under 
all  the  facts  and  circumstances  of  the  case,  chargeable  with 
knowledge  of  such  danger?  And  this  is  necessarily  a  ques- 
tion of  fact  to  be  determined  from  the  proofs.  No  presump- 
tion of  such  knowledge  can  be  indulged.  If  it  be  conceded 
that  there  was  evidence  before  the  jury  in  this  case  from 
which  they  might  reasonably  have  found  that  deceased  knew 
or  ought  to  have  known  of  the  dangerous  proximity  of  the 
structure  to  the  ladders  upon  freight  cars,  still  it  cannot. 
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from  that  evidence,  be  said  that  be  was  cbargeable  with  such 
knowledge,  as  a  matter  of  law."  In  Chicago  &  Alton  Rail- 
road Co.  V.  Johnson,  ii6  111.  206,  4  N.  E.  381,  it  was  held 
that  the  law  does  not  require  that  a  brakeman  upon  a  freight 
train  shall  absolutely  know  all  of  the  defects  of  construction 
and  all  the  obstructions  there  may  be  along  the  line  of  rail- 
road, and  that  he  shall  neglect  the  performance  of  his  duties 
as  a  brakeman  to  be  on  the  constant  lookout  for  such  ob- 
structions and  structures  which  may  be  dangerous.  The 
risks  assumed  by  a  servant  are  such  only  as  cannot  be  obvi- 
ated by  the  master's  employment  of  reasonable  measures  of 
precaution.  Chicago  &  Grand  Trunk  Railway  Co.  v.  Spur- 
ney,  supra.  Whether  or  not  the  appellee  assumed  the  risk  in 
question  was  a  matter  to  be  determined  by  the  jury,  and  the 
jury  have  found  that  the  plaintiff  did  not  assume  the  risk. 
The  instructions  asked  by  the  appellant  and  given  for  the 
appellant  left  it  to  the  jury  to  determine  this  question. 

S.  The  appellant  complains  of  the  rulings  of  the  trial  court 
in  regard  to  the  instructions.  It  is  said  that  the  trial  court 
erred  in  giving  to  the  jury  the  first  and  second  instructions 
which  were  given  for  the  appellee.  The  first  instruction  told 
the  jury  that  if  they  believe  from  the  preponderance  of  the 
evidence  that  the  plaintiff,  while  in  the  exercise  of  due  care 
and  caution  for  his  own  safety,  was  injured  by  and  in  conse- 
quence of  the  negligence  of  the  defendant,  as  charged  in 
the  declaration,  then  the  jury  should  find  the  defendant 
guilty.  The  objection  made  to  this  instruction  is  the  use  of 
the  words  ^'as  charged  in  the  declaration."  Instructions  of 
this  character  have  been  approved  by  this  court,  and  it  is  not 
necessary  to  repeat  the  views  of  the  court  upon  this  question. 
Chicago  &  Alton  Railroad  Co.  v.  Harrington,  119  111.  9,  61  N. 
E.  622.  The  objection  made  to  this  instruction  involves  the 
same  considerations  which  have  been  already  discussed  in 
connection  with  the  subject  of  variance,  and  what  is  there 
said  disposes  of  the  complaint  made  against  the  first  instruc- 
tion given  for  appellee. 

The  objection,  made  to  the  second  instruction  given  for 
the  apoellee  is  based  upon  the  fact  that  the  instruction  con- 
tains the  following  words:  ''The  jury  will  find  the  defendant 
guilty,  and  assess  the  plaintiff's  damages,  if  any,  in  such 
amount  as  they  may  believe,  from  the  preponderance  of  the 
evidence,  h^  has  sustained."  It  is  said  that  this  instruction 
left  it  to  the  discretion  of  the  jury  to  impose  whatever  dam- 
ages they  might  choose,  even  to  the  extent  of  allowing  puni- 
tive damages,  and  that  the  jury  were  not  informed  by  the 
instruction  what  the  proper  elements  of  damage  were,  which 
they  were  entitled  to  consider  in  arriving  at  their  verdict. 
The  instruction  authorizes  the  jury  to  award  such  damages 
as  the  appellee  ''sustained."  This  was  correct,  under  the 
ruling  of  this  court  in  Waldron  v.  Marcier,  82  111.  550.  The 
instruction  authorized  the  jury  to  find  the  amount    of  dam- 
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asea  '^Irom  the  preponderance  of  the  evidence/'  This  was 
correct,  under  the  rule  announced  by  this  court  in  City  of 
Preeport  v.  Isbell,  83  111.  440,  25  Am.  Rep.  407.  If  the  in- 
struction had  permitted  the  jury  to  allow  such  damages  as  they 
believed  the  appellee  was  entitled  to,  without  reference  to 
the  amount  of  damages  which  appellee  had  '^sustained/' 
and  without  relying  upon  the  ^'evidence"  to  determine  the 
amount  of  the  damages,  it  would  have  been  incorrect.  Muren 
Coal  &  Ice  Co.  v.  Howell,  204  111.  515,  68  N.  E.  456. 

But  the  third  instruction  given  for  the  appellee,  read  io 
connection  with  the  second,  cured  whatever  defect  there 
may  have  been  in  the  second  instruction,  because  the  third 
instruction  directed  the  attention  of  the  jury  to  the  elements 
constituting  the  damage  which  they  were  to  take  into  con- 
sideration. That  instruction  told  the  jury  that  they  must 
assess  the  appellee's  damages  at  such  sum  as  the  evidence 
might  show  he  had  actually  sustained  as  the  direct  or  prox- 
imate result  of  such  injury,  taking  into  consideration  his  loss 
of  time,  his  pain  and  suffering,  his  necessary  and  reasonable 
expenses  in  being  cured  or  attempting  to  be  cured,  and  also 
the  question  whether  or  not  his  injuries  were  permanent, 
etc. 

Appellant  complains  of  the  refusal  of  the  court  to  give  the 
second  instruction  asked  by  it  This  instruction  relates  to 
the  question  of  assumed  risk,  and,  whether  its  refusal  was 
erroneous  or  not,  appellant  could  have  suffered  no  injury 
thereby,  because  its  substance  was  embodied  in  instructions 
which  were  given  for  appellant,  and  at  its  request.  The 
court  gave  tor  the  appellant  the  following  instruction:  ''The 
court  instructs  the  jury  that,  before  the  plaintiff  can  recover 
in  this  case,  he  must  prove  (i)  that  the  defendant  maintained 
or  permitted  to  exist  in  its  railroad  yards  in  the  city  of  Alton 
a  telegraph  pole  which  was  not  placed  a  sufficient  distance 
from  the  switch  track  in  said  yard,  and  that  the  proximity  of 
said  pole  to  said  track  made  or  rendered  the  place  a  danger- 
ous one  for  persons  operating  cars  in  said  yard;  (2)  that  the 
defendant  had  notice  or  knowledge  of  such  dangerous  situa- 
tion, or  by  the  exercise  of  ordinary  care  could  have  known 
the  same;  (3)  that  the  playitiff  himself  did  not  know  of 
the  danger,  and  by  the  exercise  of  ordinary  care  could  not 
have  known  the  same.  Now,  if  you  believe  from  the  evidence 
that  the  plaintiff  did  know  of  the  danger  by  reason  of  the 
closeness  or  nearness  of  said  telegraph  pole  to  said  switch 
track,  or  that  bv  the  exercise  of  due  care  he  could  have  known 
of  the  danger  of  working  in  said  yard  at  the  time  of  his  in- 
jury, and  continued  to  work  and  remained  at  his  work  with- 
out notifying  the  defendant  of  such  danger,  and  without  any 
promise  on  the  part  of  the  defendant  to  remove  such  danger, 
then  the  plaintiff  cannot  recover,  and  you  should  find  the 
defendant  not  guilty."  In  addition  to  the  foregoing  instruc- 
tion, the  court  gave  to  the  jury  another  instruction  at  the 
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request  of  the  appellant,  which  was  modified  in  an  immate- 
rial respect,  in  which  the  jury  were  instructed  as  iollows: 
''If  the  jury  believe  from  the  evidence  in  this  case  that,  while 
the  plaintiff  was  working  as  a  switchman  or  brakeman  for 
the  defendant,  he  knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  of  the  alleged  dangerous  condition  of 
the  yards  in  which  he  was  working,  and  that  said  telegraph 
pole  was  in  dangerous  proximity  to  the  switch  track,  and 
that  with  such  knowledge  he  continued  at  his  work  without 
notifying  the  defendant  of  the  danger,  and  without  any  prom- 
ise on  the  part  of  the  defendant  to  remove  it,  then  the  plain- 
tiff assumed  the  risk  of  injury  thereby,  and  the  jury  should 
find  the  defendant  not  guilty.''  It  will  be  noted  that  the  in- 
structions above  quoted  not  only  left  it  to  the  jury  to  deter- 
mine whether  or  not  the  risk  was  assumed  by  the  appellee, 
but  they  referred  it  to  the  jury  to  determine  whether  appel- 
lant maintained  the  telegraph  pole,  or  permitted  it  to  exist, 
in  the  railroad  yard.  This  instruction  interprets  the  declara- 
tion to  mean  what  it  has  been  hereinbefore  held  to  mean, 
and  therefore  the  appellant  is  estopped  from  insisting  that  it 
was  necessary  for  the  appellee  to  prove,  in  order  to  escape 
the  consequences  of  a  variance,  that  the  appellant  had 
erected  the  telegraph  or  telephone  pole,  or  had  permitted  it 
to  be  erected.  Under  the  terms  of  the  instruction  asked  by 
the  appellant,  and  given  for  it,  it  was  sufficient  if  the  jury 
should  find  that  appellant  permitted  the  telegraph  or  tele- 
phone pole  to  exist  in  the  railroad  yards. 

After  a  careful  examination  of  the  record,  we  find  no  error 
which  would  justify  us  in  reversing  the  judgment.  Accord- 
ingly the  judgment  of  the  Appellate  Court  is  affirmed.  Judg- 
ment affirmed. 

SOUTHERN  RY.  CO.  v,  OLIVER 
(Supreme  Court  of  Appeals  of  Virginia,  June  16,  1904.) 

[47  S.  E.  Rep.  862.] 

Special  Jury. — Under  C^de  1887,  §  3158,  authorizing  a  special  jury, 
the  discretion  of  the  trial  court  in  refusing  one  cannot  be  interfered 
with  on  appeal,  wh*»re  there  was  no  showing,  in  support  of  the  request, 
that  the  facts  alleged  therein  were  true,  and  it  is  not  made  to  appear 
on  appeal  that  any  prejudice  resulted  from  the  refusal. 

Injury  to  Brakeman  Working  under  Train  in  Yard — Collision — 
Yard  Conductor's  Duty  to  Know  That  Train  Had  Not  Been  Flagged— 
Sufficiency  of  Evidence. — In  an  action  against  a  railroad  company  for 
injuries  to  a  brakeman  caused  by  the  collision  of  an  incoming  train 
with  the  train  under  which  plaintiff  was  working  in  a  switchyard,  the 
evidence  showed  that  a  fellow  servant  of  plaintiff  had  been  sent  out 
by  order  of  the  yard  conductor  to  flag  an  incoming  train,  and  had 
done  so,  returning  on  the  train.  The  rules  of  the  railroad  company 
required  brakemen  sent  out  under  such  circumstances  to  stay  out 
until  recalled  by  the  yard  whistle,  and  provided  that  the  brakemen 
must  be  instructed  in  the  rules,  furnished  with  time-tables,  and  carry 
watches,  but  there  was  evidence  that  the  brakeman  who  went  out  to 
flag  the  incoming  train  had   not  been  instructed  in  the  rules   and 
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carried  no  watch,  and  that  the  rule  as  to  remaining  out  until  recalled 
did  not  apply  to  yard  brakemen.  When  this  brakeman  returned  he 
was  seen  by  the  yard  conductor  and  put  to  work  by  him  on  the  same 
train  under  which  plaintiff  was  working  at  the  time  he  was  injured. 
Held,  that  there  was  sufRcient  basis  in  the  evidence  for  an  instruction 
that,  if  the  yard  conductor  could  have  known  by  reasonable  diligence 
that  the  brakeman  had  returned  without  flagging  the  train  which 
injured  plaintiff  in  time  to  have  had  that  train  flagged,  they  should 
find  for  plaintiff. 

Evidence — Review. — In  reviewing  the  evidence  to  determine 
whether  it  affords  sufficient  basis  for  an  instruction,  it  is  not  to  be 
considered  as  upon  a  demurrer  to  the  evidence,  but  the  question  is 
whether  there  is  evidence  upon  which  to  rest  the  instruction,  or  to 
which  it  is  referable. 

Instructions — Harmless  Error. — ^When  it  clearly  appears  from  a 
consideration  of  the  instructions  as  a  whole  that  the  jury  could  not 
have  been  misled  by  them,  the  judgment  should  not  be  reversed, 
though  as  abstract  propositions  they  may  not  accurately  state  the  law. 

Same — Same. — Where  it  can  be  seen  from  the  whole  record  that, 
even  under  instructions  in  all  respects  correct,  a  different  verdict 
could  not  have  been  rightly  found,  the  court  will  not  reverse  the 
judgment  for  error  in  instructions. 

Jurors  Having  Claims  Against  Railroad  Not  Disqualified. — ^In  an 
action  against  a  railroad  company  for  personal  injuries,  a  juror  is 
not  disqualified  by  reason  of  the  fact  that  he  has  a  claim  against  the 
company  for  personal  injuries,  which  he  intends  to  prosecute. 

Excessive  Verdict. — A  negro  brakeman  24  years  of  age,  strong, 
healthy,  and  industrious,  in  the  line  of  promotion,  having  a  wife  and 
two  children  to  support,  and  earning  from  $1  to  $1.50  a  day,  was  in- 
jured so  as  to  necessitate  the  amputation  of  a  foot.  Held,  that  a 
verdict  for  $5,000  was  not  excessive. 

Error  to  Corporation  Court  of  Danville. 

Action  by  James  Oliver  against  the  Southern  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  brings 
error.     Affirmed. 

Berkeley  &  Harrison,  for  plaintiff  in  error. 
Cabell  and  Custer,  for  defendant  in  error. 

CARDWELL,  J.  James  Oliver,  plaintiff  in  the  court  be- 
low, received  injuries  while  in  the  service  of  the  Southern 
Railway  Company  on  its  yards  in  the  city  of  Danville,  Va., 
and  brought  this  action  in  the  corporation  court  of  the  said 
city  to  recover  damages  therefor,  and  upon  the  trial  judg- 
ment was  rendered  on  the  verdict  of  the  jury  against  the 
defendant  company  for  $5,000. 

The  circumstances  under  which  the  plaintiff  was  injured 
are  as  follows:  There  are  three  tracks  of  the  defendant  com- 
pany in  front  of  its  passenger  depot  in  the  city  of  Danville, 
and  at  about  4  o'clock  on  the  morning  of  March  10,  1903, 
passenger  train  No.  11,  from  Richmond,  was  standing  on  th« 
outer  track,  heading  south.  Passenger  train  No.  34  had  just 
come  in  from  the  south,  and  was  standing  on  the  middle 
track,  heading  north,  while  No.  39  was  standing  on  the  main 
track  next  to  the  depot,  heading  south.  Just  before  train 
No.  39  from  the  north  arrived  in  front  of  the  depot,  and  while 
passenger  train  No.  40,  from  the  south,  was  standing  00   the 
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main  track  next  to  the  depot,  John  Baize,  yard  flagman,  was 
sent  out  by  John  Willard,  yard  conductor,  to  flag  train  No. 
34,  then  overdue  and  coming  from  the  south,  with  instruc- 
tions, as  Baize,  who  was  examined  as  a  witness  for  defend- 
ant, swears,  to  flag  No.  34  and  come  in  on  it.  It  was  while 
Baize  was  out  on  his  instructions  irom    Willard  that  No.  40 

{>roceeded  north,  passing  No.  39  at  North  Danville,  and  the 
atter  train  came  in  and  occupied  the  main  track  next  to  the 
depot.  Baize  did  flag  No  34  and  came  in  on  it  to  the  yard, 
and  was  at  once,  as  he  testifies,  set  to  work  by  Willard  to  aid 
in  taking  cars  from  No.  11  and  coupling  them  to  Irain  No. 
39.  When  Baize  returned  from  flagging  train  No.  34,  Oliver 
was  coupling  cars  to  and  under  No.  39,  under  the  immediate 
orders  of  Willard,  the  yard  conductor.  No.  32  was  expected 
from  the  south,  but  trains  about  that  time  were  running 
irregularly,  and  No.  40  had  come  in  to  the  depot  on  No.  32*8 
time,  and  no  one  seemed  to  know  exactly  when  No.  32  would 
be  in,  as  will  be  seen  from  the  evidence.  While  Oliver  was 
under  one  of  the  cars  of  No.  39,  train  No.  32  rushed  swiftly 
into  the  depot  yard  and  collided  with  train  No.  39,  under 
which  Oliver  was  engaged,  knocked  the  engine  and  train  of 
No.  39  back  some  distance,  throwing  Oliver  down,  several  car 
wheels  passing  over  him,  and  so  mashing  and  manglipg  his 
foot  and  ankle  that  they  had  to  be  amputated  below  the  knee. 

Oliver,  Baize,  and  John  Waddill  were  all  brakemen,  mem- 
bers of  the  yard  crew,  and  Willard  was  the  yard  conductor  in 
charge  of  these  brakemen,  and  this  crew  worked  under  Yard- 
master  Pierce  in  the  day,  and  his  assistant,  P.  H.  Gilliland, 
at  night,  the  latter  being  in  charge  the  night  of  the  accident. 
It  was  the  duty  o{  this  crew  to  make  up  the  trains,  taking 
cars  from  one  train  and  putting  same  on  to  another,  coup- 
ling hose,  etc.,  and  also  to  flag  incoming  trains,  so  as  to  pro- 
tect trains  standing  at  the  station,  when  instructed  so  to  do 
by  Willard,  the  yard  conductor,  or  either  of  the  yardmasters. 
Oliver  and  Baize  were  of  course  in  the  same  grade,  and 
worked  under  the  same  conductor,  with  exactly  the  same 
duties;  and  the  trial  of  this  case  proceeded  upon  the  theory 
throughout  that,  if  the  injuries  to  Oliver  were  caused  by  the 
negligence  of  Baize,  Oliver  could  not  recover;,  as  they  were 
to  be  regarded  as  fellow  servants;  but  if  the  proximate  cause 
of  the  injuries  was  the  negligence  of  Yard  Conductor  Wil- 
lard, or  any  other  officer  or  agent  of  a  higher  grade  of  em- 
ployment with  the  defendant  company  than  that  of  Oliver, 
the  fellow  servant  doctrine  did  not  apply.  Constitution  of 
Virginia,  8  162;  Acts  1901-02,  p.  335,  c.  322. 

There  is  no  controversy  as  to  its  being  Willard's  duty  to 
control  and  direct  the  general  and  immediate  work  of  Oliver, 
and  also  that  of  Baize,  working  in  the  same  crew  with  Oliver. 
We  are  asked  to  reverse  the  judgment  of  the  lower  court 
upon  the  following  grounds,  viz. :  (i)  The  refusal  of  the  court 
to  order,  on  the  motion  of  the  defendant  company,  a  special 
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jury;  (2)  the  giviDg  of  plaiotifi's  instruction  No.  2;  (3)  the 
refusal  of  the  court  to  set  aside  the  verdict  because  counsel 
for  the  defendant  company  made  alBBdavit  that  they  had 
heard  that  Crews,  one  of  the  jurors,  had  been  in  a  collision 
on  the  defendant  company's  road,  and  intended  to  make 
claim  or  sue  the  company;  (4)  that  the  verdict  was  contrary 
to  the  law  and  the  evidence;  and  (5)  that  the  damages 
awarded  by  the  jury  are  excessive. 

The  reason  urged  why  a  special  jury  should  be  allowed  was 
that  "a  collision  had  taken  place  before  day  break  between 
two  passenger  trains,  two  men  bad  been  killed  and  several 
wounded,  and  much  feeling  aroused  adverse  to  the  defend- 
ant, in  addition  to  the  unfortunate  prejudice,  especially  in 
Danville,  against  this  company." 

There  is  nothing  whatever  in  the  record  to  sustain  this  con- 
tention, or  to  show  that  the  corporation  court  did  not  exer- 
cise a  sound  discretion  in  refusing  a  special  jury.  It  could 
not  assume,  in  the  absence  of  any  proof  to  that  effect,  that 
the  conditions  existed  that  counsel  suggested. 

In  Atlantic  &  Danville  R.  Co.  v.  Peake,  87  Va.  133,  12  S. 
E.  .^48,  a  motion  was  made  for  a  special  jury,  on  the  ground 
that  the  case  was  one  "involving  questions  in  which  a  whole 
magisterial  district  was    interested,  and  that  it    would  be  | 

almost  an  impossibility  to  draw  from  the  'jury  box'  a  jury 
that  would  not  contain  some  name  or  names  from  that  dis-  I 

trict,  and  that  there  was  much  prejudice  in  that  district 
against  the  defendant  company."  But  there  being  produced 
no  evidence  or  affidavits  to  prove  the  grounds  of  the  motion, 
it  was  overruled,  and  this  court  approved  the  action  of  the 
drcuit  court.  The  opinion  by  Lewis,  P.,  in  disposing  of  the 
question,  virtually  presented  whether  the  allowance  of  a 
special  jury  is  or  is  not  a  matter  of  right,  and,  after  quoting 
the  statute  (section  3158  of  the  Code  of  1887),  and  remarking 
that  the  statute  left  the  question  as  to  whether  or  not  a 
special  jury  should  be  allowed,  as  at  common  law,  to  the  dis- 
cretion of  the  court — ''a  discretion,  it  is  true,  not  arbitrary, 
but  a  sound  judicial  discretion,  to  be  governed  by  settled 
principles,  and  reviewable,  when  exercised,rby  the.  appellate 
court"— says:  ''Each  case,  therefore,  must  stand  on  its  own 
circumstances,  and,  where  it  appears  from  a  survey  of  the 
record  that  injustice  has  not  been  done,  the  judgment  of  the 
trial  court  will  not  be  reversed,  although  the  appellate  court 
may  be  of  opinion  that,  upon  the  showing  made,  a  special 
jury  ought  to  have  been  allowed.  In  such  a  case  the  error  is 
not  to  the  prejudice  of  the  party  complaining."  And  in 
Goodell's  Ex'rs  v.  Gibbons,  91  Va.  608,  22  S.  E.  504,  it  is 
held  that  a  motion  for  a  special  jury  is  addressed  to  the  sound 
discretion  of  the  court,  and  its  judgment  will  not  be  reversed 
unless  it  plainly  appears  that  the  discretion  has  been  improp- 
erly exercised. 

As  there  is  nothing  in  the  record  to  indicate  that  this  dis- 
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cretioii  has  been  abased,  or  to  show  that  the  party  asking  a 
special  jary  to  try  the  cause  has  been  prejudiced  by  its  re- 
fusal, this  court  is  not  authorized  to  reverse  the  judgment  of 
the  trial  court.  '«.  ZH^ 

At  the  trial  the  three  instructions  asked  by  the  Tdefendant 
company  were  given,  and  no  objection  is  urged  as  to  Nos.  i 
and  3  given  at  the  instance  of  the  plaintiff.  The  objection 
made  to  plaintiff's  instruction  No.  2  is  that  it  nullified  the 
instructions  Nos.  i  and  2  given  for  the  defendant  company, 
and  misled  the  jury.     It  is  as  foUo^vs: 

''The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  yard  conductor,  Willard,  was  an  employee 
of  the  defendant  company  having  the  right  or  charged  with 
the  duty  to  control  or  direct  the  general  services  or  the 
immediate  work  of  the  plaintiff,  ordered  John  Baize,  a  cc- 
employee  of  the  plaintiff,  to  flag  tiain  No.  34  only,  and  did 
not  order  him  to  flag  train  No.  32,  and  that  the  injury  to  the 
plaintiff  was  caused  by  the  failure  to  flag  No.  32,  or  if  they 
believe  from  the  evidence  that  the  said  Willard  ordered  the 
said  Baize  to  flag  both  trains  No.  34  and  32,  and  that  the 
said  Willard  knew,  or  could  have  known  by  reasonable  dili-. 
gence,  that  the  said  Baize  had  returned  without  flagging  train 
No.  32  in  time  to  have  the  said  latter  train  flagged  before  the 
collision,  they  should  find  for  the  plaintiff." 

The  defendant  company's  instructions  Nos.  i  and  2  told  the 
jury  that  if  Baize's  neglect  caused  the  accident  the  plaintiff 
could  not  recover,  and  it  is  argued  that  plaintiff's  instruction 
No.  2  holds  that  Willard  was  bound  to  specify  and  name  the 
trains  to  be  flagged;  that  when  he  sent  Baize  out  to  flag,  to 
protect  the  station  filled  with  trains,  and  told  him  to  look  out 
for  No.  34,  but  did  not  name  No.  32,  although  Baize  knew 
No.  32  was  coming,  and  although  the  rules  required  he  should 
stay  out  until  called  in,  yet  because  Willard  did  not  designate 
the  train,  and  Baize  forgot  it,  that  makes  Willard,  and  not 
Baize,  the  faulty  party  whereby  defendant's  instructions 
were  nullified.  ^ 

Had  plaintiff's  instruction  No.  2  omitted  the  words  ''cr 
could  have  known  by  reasonable  diligence,"  so  that  it  would 
have  simply  read  that  if  Willard  ordered  Baize  to  flag  train 
No.  34  only,  and  did  not  order  him  to  flag  train  No.  32,  and 
that  the  injury  to  the  plaintiff  was  caused  by  the  failure  to 
flag  No.  32,  and  that  Willard  knew  that  Baize  had  returned, 
without  flagging  train  No.  32,  in  time  to  have  had  the  latter 
train  flagged  before  the  collision,  the  jury  should  find  for  the 
plaintiff,  there  could  be  no  doubt,  we  think,  as  to  the  correct- 
ness of  the  instruction.  The  words  ''or  could  have  known 
by  reasonable  diligence"  should  not  have  been  inserted  in 
the  instruction  without  evidence  in  the  record  tending  to 
prove  a  state  of  facts  or  circumstances,  brought  home  to  Wil- 
lard, sufficient  to  put  him  on  inquiry  as  to  whether  or  not 
train  No.  32  had  been  flagged,  and  which  inquiry,  prosecuted 
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with  reasonable  diligence,  would  have  enabled  bim  to  have 
ascertained  the  fact  that  it  had  not  been  flagged,  and  in  time 
tor  bim  to  have  had  it  flagged,  and  thereby  prevented  the 
collision.  In  reviewing  the  evidence  in  connection  with  an 
instruction  given  or  refused,  the  rule  requiring  that  it  shall 
be  considered  as  upon  a  demurrer  to  evidence  does  not  ap- 
ply. The  question  is  whether  there  is  evidence  upon  which 
to  rest  the  instruction,  or  to  which  it  is  referable.  In  this 
case,  although  the  jury  might  have  believed  that  Baize  was 
told  to  flag  No.  33,  or  that  it  was  his  duty  to  have  done  so 
under  the  rules  of  the  company,  yet  with  those  words,  ''or 
could  have  known  by  reasonable  diligence"  that  he  had  not 
done  so — that  is  to  say,  that  Willard  could  have  known  by 
reasonable  diligence  that  fact — still  they  might  have  been 
misled  by  this  expression  in  the  instruction,  even  though 
there  was  no  evidence  to  justify  its  insertion  therein.  But 
let  us  examine  the  evidence  on  this  point. 

Baize,  the  defendant  company's  witness,  as  will  be  remem- 
bered, says  he,  Waddill,  and  the  plain tifi  made  up  the  yard 
crew,  and  worked  directly  under  the  orders  of  Willard,  yard 
conductor,  and  that  Willard  was  under  Pierce,  the  yardmas- 
ter,  in  the  day,  and  his  assistant,  Gilliland,  at  night;  that  it 
was  the  duty  of  the  yard  conductor  and  his  crew  to  make  np 
trains,  taking  cars  from  one  train  and  putting  them  on  an- 
other, and  also  to  flag  incoming  trains,  so  as  to  protect  those 
on  the  yard,  if  and  when  ordered  by  the  yard  conductor,  and 
to  do  only  as  ordered,  and  that  the  yard  conductor  controls  by 
oral  and  not  written  orders.  Tunstall,  the  yard  engineer  on 
duty  the  night  of  the  accident,  and  who  was  a  witness  for  the 
plaintiff,  corroborates  Baize.  Baize  further  testifies  that 
the  defendant  company's  rules  99  and  100,  as  to  flagging 
trains,  did  not  apply  to  the  crew  of  the  yard,  and  that  they 
were  governed  by  oral  orders  of  the  yardmaster,  his  assist- 
ant, or  the  yard  conductor.  He  was  asked  the  question 
whether  the  yard  brakeman  flagged  by  said  rules,  and  his 
reply  is,  **We  don't  flag  that  way  on  the  yard."  He  further 
states  that  he  was  told  by  Willard  to  go  out  and  flag  No.  34, 
and  come  in  on  it;  that  he  carried  out  the  instructions  given 
him  by  Willard  absolutely  that  night,  as  he  had  done  before, 
and  as  was  ordinarily  done  on  the  yard ;  and  that  both  Gilliland 
and  Willard  knew  that  he  had  gone  out  to  flag  No.  34,  and  had 
returned  upon  that  train,  and  that  they  united  in  putting  him 
to  work  en  the  train  No.  39,  which  plaintiff  was  coupling  up 
after  his  (Baize's)  return  on  No.  34.  This  latter  statement 
is  nowhere  denied  in  the  record,  but  is  corroborated,  we 
think,  as  will  presently  be  seen,  by  Willard.  Further,  this 
witness  says  that  there  was  plenty  time  after  he  came  in  on 
No.  34,  and  after  he  was  seen  by  Willard  and  put  to  work,  to 
have  bad  No.  32  flagged,  thus  preventing  the  collision  with 
No.  39;  and  that  he  had  neither  watch  nor  time-table,  and 
that  the  officers  under  whom  he  worked  knew  it.    True,  he 
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says  he  knew  No.  32  was  a  scheduled  traiD,  but  he  did  not 
know  whether  it  was  on  time  or  not,  and  as  a  matter  of  fact  it 
was  behind  time.  It  was  sought  to  make  the  witness  say 
that  he  forgot  No.  32,  but  he  emphatically  denies  that  he  did 
forget  it,  and  insisted  that  he  was  not  instructed  to  flag  No. 
32,  and  that  he  did  as  he  was  instructed.  A  rule  of  the  com- 
pany required  that  Baize,  and  other  employees  of  the  defend- 
ant company  working  in  the  grade  that  he  was,  should  be 
instructed  in  the  rules  of  the  company,  and  be  furnished  with 
a  time-table,  and  be  required  to  have  a  watch;  but  it  clearly 
appears  that  he  had  not  been  instructed  in  the  rules,  nor 
furnished  with  a  time-table,  nor  had  a  watch,  and  that  the 
ofiBcers  of  the  defendant  company  under  whcm  he  worked 
knew  these  facts.  Gilliland,  called  as  a  witness  for  the  de- 
fendant company,  testifies  that  Baize  was  not  to  his  knowl- 
edge instructed  in  the  rules  of  the  company,  and  that  he  did 
not  know  whether  any  one  performed  this  duty  or  not;  be 
conld  not  say  whether  he  had  been  furnished  with  a  time-table 
or  had  a  watch,  as  the  rules  of  the  company  required,  or  not, 
and,  while  he  says  that  the  yard  flagmen  have  their  duties 
made  out  just  as  well  as  the  yardmaster,  he  admitted  that 
they  go  wholly  by  the  instructions  as  to  what  they  are  to  do 
by  the  yardmaster  and  the  conductor.  He  further  says  that 
Willard  was  in  charge  of  the  shifting  of  cars  from  other  trains 
to  train  No.  39  on  the  night  of  the  accident,  and  that  Baize 
told  him  that  he  forgot  No.  32  after  the  accident  occurred ; 
but  he  in  no  way  impairs  the  statement,  made  by  Baize,  that 
he  and  Willard  both  knew  that  Baize  had  come  in  on  No.  34, 
and  by  both  told  to  help  in  the  work  at  which  the  plaintiff, 
Oliver,  was  engaged. 

Willard,  also  examined  as  a  witness  for  the  defendant  com- 
pany, admits  that  he  was  excited  at  the  time  that  he  sent 
Baize  out  to  flag,  as  was  usual  with  him  and  others  on  the 
yard  when  a  number  of  trains  were  standing  in  the  yard  and 
others  expected,  and  he  nowhere  says  that  he  instructed 
Baize  to  flag  No.  32,  nor  does  he  deny  that  he  saw  Baize 
after  he  returned  on  No.  34  and  before  the  collision.  On  the 
contrary,  he  says  that  he  was  superintending,  or  that  he  was 
looking  after,  the  shifting  being  done  by  Oliver,  and  it  clearly 
appears  that  Baize  was  assisting  in  doing  this  work,  and  that 
Baize  cut  the  car  loose  that  was  being  coupled  up  by  the 
plaintiff.  According  to  the  statement  of  both  Gilliland  and 
Willard,  the  latter  was  directing  the  shifting  of  the  cars  from 
other  trains  to  train  No.  39,  and,  if  this  is  true,  the  statement 
of  Baize  that  these  witnesses  saw  him  and  directed  him  to  go 
at  this  work  must  also  be  true,  as  Baize  was  so  engaged  be- 
fore the  collision,  and  cut  loose  the  car  that  plaintiff  was 
coupling  on  to  No.  39  at  the  time  of  the  collision.  Willard 
knew,  as  he  admits,  that  ''No.  32  was  behind,  but  was  ex- 
pected to  arrive  in  a  short  time,  not  over  four  or  five  minutes 
late."     So  that  he  must  have  known  that    Baize  had   not 
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In  considering  whether  the  verdict  in  this  case  was  con- 
trary to  the  law  and  the  evidence,  we  do  not  deem  it  neces- 
sary to  review  farther  the  evidence,  as  we  have  very  fully 
outlined  it  in  considering  the  instructions  to  the  jury,  and  we 
are  of  opinion  that  it  very  clearly  appears  theieby  that  this 
court  could  not  say,  either  that  the  verdict  was  without  evi- 
dence, or  that  the  evidence  was  not  sufficient  to  support  it. 
Nor  would  we  be  justified  in  holding  that  the  damages 
awarded  by  the  jury  are  excessive.  The  suggestion  that 
'Hhe  loss  of  a  foot  to  a  negro  laborer  would  not,  to  a  fair- 
minded  jury,  suggest  a  verdict  of  $5,000,"  could  not  of  itself 
have  any  weight  in  determining  this  question.  As  has  been 
seen,  the  plaintiff  sustained  the  loss  of  his  foot,  amputated 
between  the  ankle  and  the  knee,  and  the  evidence  shows 
that  he  was  24  years  old  when  hurt,  was  in  the  line  of  pro- 
motion, industrious,  strong,  and  healthy;  that  he  had  a  wife 
and  two  children  to  support,  and  contributed  largely  to  the 
support  of  a  mother  and  an  invalid  father;  that  he  was  al- 
ways employed  at  from  $1.50  per  day,  and  was  maimed  and 
disabled  while  in  the  discharge  of  his  duties  under  the  imme- 
diate supervision  of  his  superior  as  an  employee  of  the  de- 
fendant company,  and  without  fault  upon  his  part. 

It  was  said  by  this  court,  in  Richmond  Ry.,  etc.,  Co.  y. 
Garthright,  that  no  method  has  yet  been  devised  nor  scales 
adjusted  by  which  to  measure  or  weigh  and  value  in  money 
the  degrees  of  pain  and  anguish  of  a  suffering  human  beinc^, 
nor  ever  likely  to  be,  and  that  the  verdict  of  the  jury  will  not 
be  disturbed  unless  the  damages  awarded  be  so  great  as  to 
necessarily  have  been  the  result  of  prejudice  or  partiality.  It 
must  be  clearly  shown  in  the  record  that  the  jury  was  actu- 
ated by  prejudice  or  partiality,  otherwise,  under  the  well-set- 
tled rules  of  the  law,  the  verdict  will  not  be  disturbed.  We 
do  not  think  the  record  in  this  case  would  justify  the  re- 
versal of  the  judgment  on  the  ground  that  the  damages 
awarded  the  plaintiff  are  excessive. 

It  follows,  therefore,  that  the  judgment  of  the  corporation 
court  of  the  city  of  Danville  must  be  affirmed. 


RAY  V.  VICKSBURG,  S.  &  P.  RY.  CO. 
(Supreme  Court  of  Louisiana,  June  22,  1904.) 

[37  So.  Rep.  43.] 

Injury  to   Employee — Dangerous   Premises — ^Proximate   Cause.* — 

Though  a  railroad  company  be  remiss  in  failing  to  take  proper  steps 
for  securing  the  safety  of  its  employees  by  blocking  the  guard  rails 
in  a  dangerous  railroad  yard,  that  fact  will  not  warrant  the  court  in 

♦As  to  the  duties  and  liabilities  of  railroad  companies  in  regard  to 
blocking  or  not  blocking  rails,  see  foot-note  appended  to  Birmingham 
Traction  Co.  v.  Reville  (Ala.),  9  R.  R.  R.  524,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  524. 
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rendering  a  judgment  for  damages  against  it  for  personal  injuries 
received,   unless   that   remissness   was   the  proximate  cause   of  the 
injury  received  in  the  particular  case. 
(Syllabus  by  the  Court.) 

Appeal  from  First  Jadicial  District  Court,  Pariah  of  Caddo ; 
Thomas  Fletcher  Bell,  Judge. 

Action  by  Maggie  Ray  agaiost  the  Vicksburg  Shreveport  & 
Pacific  Railway  Company.  Judgment  for  plaintiff.  De- 
fendant appeals.     Reversed. 

Wise.  Randolph  &  Rendall,  for  appellant. 
Sutherlin  &  Barret,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  plaintiff,  in  her  own  right,  as  widow 
of  Charles  A.  Ray,  prays  for  judgment  against  the  defendant 
company  for  $10,136,  with  legal  interest  from  judicial  de- 
mand, by  way  of  damages  which  she  had  suffered  from  the 
death  of  her  husband,  occasioned,  it  is  claimed,  by  its  fault 
and  negligence. 

She  alleges  that  her  husband  was  employed  in  the  month 
of  February,  i(X)3,  by  the  defendant  company,  as  a  night 
switchman  in  its  yards  in  the  city  of  Shreveport.  That  on 
the  night  of  February  5,  i<X>3.  in  the  said  switchyards,  her  hus- 
band, while  in  the  discharge  of  his  duty  in  the  line  of  his  em- 
ployment, was  run  over  and  killed  by  a  switch  engine  of  the 
defendant  company,  through  the  negligence,  fault,  torts,  and 
want  of  skill,  prudence,  and  care  on  the  part  of  the  defend- 
ant, its  officers,  agents,  servants,  and  employees,  and  without 
any  negligence  or  fault  or  want  of  skill,  prudence,  or  care  on 
his  part. 

That  in  the  nighttime  of  the  sth  day  of  February,  1903, 
the  defendant,  through  its  servants,  agents,  and  employees, 
was  using  and  operating  a  swicth  engine  in  said  switchyards 
in  pulling  and  pushing  and  switching  c^rs  from  one  track  to 
another,  and  uncoupling  and  coupling  and  attaching  them 
together  in  making  up  a  train  of  cars,  under  the  direction, 
supervision,  and  control  of  the  yardmaster,  and  that  her  hus- 
band was  there  engaged  at  that  time  as  night  switchman 
with  said  switch  engine  in  the  discharge  of  his  duty  and  in 
the  line  of  his  employment.  That  at  the  place  where  her 
husband  was  so  engaged  with  said  switch  engine  there  were 
several  tracks,  switches,  turnouts,  frogs,  and  guard  rails,  and 
a  puzzle  switch. 

That  when  the  engineer  and  fireman  in  charge  of  and  oper- 
ating said  switch  engine  moved  it  a  short  distance  above  the 
said  switch,  in  order  to  push  or  move  it  onto  another  track, 
her  husband,  as  he  was  required  to  do,  threw  the  switch  or 
adjusted  the  switch  so  as  to  connect  with  another  track,  in 
order  that  the  switch  engine  might  pass  onto  the  same.  That 
when  he  had  so  thrown  or  adjusted  it,  making  the  connec- 
tion of  the  tracks,  he  gave  the  usual  signal  to  the  engineer 
12  R  R  R— 45 
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aad  fireman  in  chari^e  of  and  operating  the  switch  engiae  to 
back,  posh,  pull,  or  move  the  same  in  reverse  direction  onto 
the  track  with  which  the  connection  had  been  so  made,  which 
the  engineer  and  fireman  then  proceeded  to  do.  That,  as  the 
switch  engine  was  slowly  so  proceeding,  he  attempted,  in 
a  prudent^  skillful,  and  cautious  manner,  to  mount  or  step 
upon  the  footboard  of  the  switch  engine — the  place  provided 
thereon  by  defendant  for  the  use  of  switchmen  in  the  opera- 
tion of  the  switch  engine — as  he  was  required  to  do  in  the 
discharge  of  his  duty,  in  the  regular  course  of  his  employ- 
ment, in  order  to  go  down  the  track  on  said  engine  to  couple 
or  connect  it  with  other  cars  in  making  up  said  train. 

That,  when  he  entered  for  such  purpose  upon  the  track 
with  which  such  connection  had  been  made,  his  foot  was 
there  caught,  and  became  fastened  and  jammed  between  the 
main  rail  of  the  track  and  an  adjacent  guard  rail,  and  his 
foot  was  there  held  fast  between  these  two  rails,  in  the  hol- 
low spaces  of  the  rails  below  the  top  or  ball  of  the  said  rails, 
and  he  could  not  unloosen  or  extricate  it  from  its  fasten- 
ings, and  he  was  thereby  dragged  under  the  wheels  of  the 
advancing  switch  engine,  and  he  was  thereby  run  over,  mu- 
tilated, and  killed  while  bis  foot  was  so  held  and  fastened  be- 
tween the  main  rail  and  the  guard  rail.  That  at  that  place 
the  roadbed  of  the  railroad  had  been  imperfectly,  improperly, 
and  unskillfuUy  constructed,  in  this:  that  the  roadbed  bad 
become  wet,  soaked,  and  soft  from  frequent  rains,  and  the 
weight  of  the  engine  and  cars  in  frequently  passing  over 
that  place  had  pressed  the  cross-ties  there  into  the  dirt  or 
soil,  and  that,  in  order  to  obtain  a  pretended  drainage  of  the 
track  or  roadbed  at  that  place,  the  officers,  agents,  servants, 
and  employees  of  the  railroad  company,  shortly  before  the 
death  of  her  husband,  had  entirely  removed  the  dirt  or  soil 
from  the  spaces  between  the  cross-ties  at  that  place  for  the 
fall  depth  of  the  ties,  and  for  the  full  width  of  the  track,  and 
there  was  no  ballast,  dirt,  soil,  or  other  substances  or  filling 
or  protection  between  the  cross-ties  there,  and  the  track  or 
roadbed  there  was  unskillfuUy,  improperly,  and  imperfedlly 
constructed,  and  the  same  was  there  in  bad  condition  and 
state  of  repair,  rendering  the  footing  there  to  night  switch- 
men and  other  employees  and  servants  of  the  defendant  com- 
pany insecure,  unsafe,  and  dangerous. 

That  the  space  there  between  the  main  rail  and  the  guard 
rail,  where  his  foot  was  caught  and  fastened,  was  not  plugged, 
filled,  or  blocked  with  wood  or  other  substance,  or  protected 
or  secured  in  any  way  by  any  other  means  of  device,  and 
that  the  officers,  servants,  agents,  and  employees  of  defendant 
had  failed  and  neglected  to  plug,  fill,  or  block  the  space  be- 
tween the  rails  where  his  foot  was  caught  and  fastened, 
whereby  he  was  killed,  as  stated,  in  order  to  secure  and  pro- 
tect night  switchmen  and  other  employees  of  defendant 
company  working  there  in  said  switchyards  from  stepping 
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into  said  space  between  the  rails  and  getting  a  foot  fastened 
therein,  but  that  the  space  between  the  main  and  gaard  rails 
where  his  foot  was  caught  and  fastened  was  left  by  defend- 
ant, its  officers,  agents,  servants,  and  employees,  open,  unse- 
cured, and  unprotected.  That  it  was  on  account  of  the  torts, 
faults,  and  negligence  of  defendant,  its  officers,  agents,  serv- 
ants, and  employees,  in  improperly  and  unskillfuUy  construct- 
ing said  track  and  roadbed  there,  and  leaving  it  in  a  bad  and 
unsafe  condition  of  repair,  rendering  footing  there  to  night 
switchmen  and  other  servants  of  said  railroad  corporation  in- 
secure, unsafe,  and  dangerous,  and  in  failing  to  plug,  fill,  or 
block,  or  otherwise  secure  and  protect,  the  space  between 
the  main  rail  and  guard  rail,  whereby  his  foot  was  caught 
and  fastened  therein,  that  her  husband  was  run  over  and 
killed  by  the  switch  engine,  and  that  he  was  not  so  killed 
through  any  fault  or  negligence  on  his  part,  and  that  the 
defendant  railroad  corporation  was  liable  to  her  in  damages 
for  the  death  of  her  husband. 

That  the  danger  from  the  imperfect  and  unskillful  con- 
struction of  the  track  or  roadbed  there,  and  its  bad  and  un- 
safe condition  of  repair,  and  frojn  the  facts  that  the  space 
between  the  main  rail  and  the  guard  rail  there  was  not 
blocked,  plugged,  filled,  or  otherwise  secured  and  protected, 
but  left  open  and  unprotected,  were  not  apparent,  obvious, 
or  imminent,  acd  that  said  defendant,  its  officers  and  other 
agents,  servants,  and  employees,  were  fully  informed  of  the 
imperfect  and  unskillful  construction  of  the  roadbed  there, 
and  its  bad  and  unsafe  condition  and  state  of  repair,  but  that 
it  ordinarily  blocked,  plugged,  or  filled,  and  thus  secured  and 
protected,  the  frogs  and  spaces  between  the  main  and  the 
guard  rails  on  the  tracks,  and  in  the  switchyards,  and  that  her 
husband  had  only  been  employed  as  night  switchman  in  the 
switchyards  for  two  days  before  he  was  killed — that  is  to  say, 
he  had  only  worked  as  night  switchman  in  said  switchyards 
for  one  night,  namely,  the  night  previous  to  his  death,  and  on 
the  night  of  his  death  he  had  only  been  at  work  about  one 
hour  when  he  was  killed,  both  of  said  nights  being  dark, 
cloudy,  and  rainy  nights — and  that  he  bad  bad  no  other  ac- 
quaintance with,  or  information  concerning,  or  service  or 
experience  in,  said  switchyard,  or  the  said  track  or  roadbed, 
or  the  environments  and  conditions  there,  and  was  not  in- 
formed, and  had  no  opportunity  to  be  informed,  of  the  imper- 
fect and  unskillful  construction  of  the  track  or  roadbed,  and 
the  bad  and  unsafe  condition  of  repair  thereof,  and  he  was 
not  informed,  and  had  had  no  opportunity  to  be  informed, 
that  the  space  between  the  main  rail  and  the  guard  rail, 
where  his  foot  was  caught  and  fastened,  had  not  been  plugged, 
filled,  or  otherwise  secured  and  protected,  and  he  did  not 
know,  and  had  had  no  opportunity  to  know,  that  the  space 
between  said  rails  where  his  foot  was  caught  and  fastened 
had  been  left  open,  unblocked,  unfilled,  unplugged,  and  unse- 
cured and  unprotected  in  any  way. 
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That  reasonable  prudence,  care,  and  skill  in  the  operatioo 
of  said  railroad  and  the  switchyard  required  the  o£Bcers, 
agents,  servants,  and  employees  of  defendant  company  to  keep 
the  track  and  roadbed  in  a  good  and  safe  condition  and  state 
of  repair,  and  to  keep  the  space  between  the  main  and  guard 
rails,  where  his  foot  was  caught  and  fastened,  blocked,  filled, 
or  plugged,  or  otherwise  secured  or  protected,  as  was  well 
known  to  and  understood  by  the  defendant  company,  its  offi- 
cers, agents,  servants,  and  employees,  as  was  customary  and 
usual  in  the  operation  of  such  railroads  and  such  switch 
yards,  but  that  they  negligently,  and  without  skill,  care,  or 
prudence,  failed  and  omitted  to  do  so. 

That  her  husband  died  without  descendants,  and  that  she 
had  a  r  ght  to  sue  herein  in  her  own  name,  for  her  own  use 
and  benefit,  and  that  her  husband  was  about  40  years  of  age, 
in  good  health,  and  with  sound  constitution,  and  reasonable 
expectancy  of  long  life,  and  a  laboring  man  of  more  than  or- 
dinary skill,  with  an  earning  capacity  of  more  than  $100  per 
month,  and  that  neither  she  nor  her  husband  had  any  means* 
and  that  she  was  entirely  dependent  upon  his  labor  for  sup- 
port, and  that  her  husband's  untimely  and  horrible  death  had 
brought  upon  her  great  grief  and  mental  anguish,  and  that 
she  had  thereby  been  deprived  of  his  comfort  and  companion- 
ship and  means  of  support,  and  that  she  had  been  thereby 
damaged  by  the  said  railroad  company,  by  the  death  of  her 
husband  as  aforesaid,  in  the  sum  of  $10,000,  and  in  the  further 
sum  of  $136.65,  which  she  had  to  pay  for  his  burial  and  funeral 
expenses.     She  prayed  for  judgment  accordingly. 

Subsequently  plaintiff  filed  a  supplemental  petition,  alleging 
that  said  switchyard  and  switch  engine  were  used  and  ope- 
rated jointly  at  the  time  of  the  death  of  her  husband  by  the 
Vicksburg,  Shreveport  &  Pacific  Railway  Company,  and  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  and 
that  at  the  time  of  the  death  of  her  husband  the  switch  en- 
gine was  being  used  in  switching  cars  for  the  latter  company, 
and  that  both  companies  were  therefore  liable  to  her  in  solido 
for  the  damages  claimed;  and  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  was  made  a  party  defendant. 

The  two  defendants,  in  substance,  answered  to  the  same 
effect,  with  a  general  denial,  coupled  with  the  special  defense 
that  the  death  of  plaintiff's  husband  was  caused  through  no 
fault  of  defendants,  but  through  the  fault  and  negligence  of 
plaintiff's  husband  or  of  his  fellow  servants. 

The  jury  returned  a  verdict  by  a  vote  of  ten  to  two,  in 
favor  of  the  plaintiff  against  the  Vicksburg,  Shreveport  & 
Pacific  Railway  Company,  but  rejected  the  demand  against 
the  Missouri,  Kansas  &  Texas  Railway  Company. 

Judgment  was  rendered  accordingly. 

Plaintiff,  without  applying  for  a  new  trial,  appealed  from 
the  latter  judgment,  and  the  Vicksburg,  Shreveport  &  Pacific 
Railway  Company  appealed  from  the  judgment  against  it 
after  an  unsuccessful  application  for  a  new  trial. 
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Opinion* 

The  evidence  shows  that  Charles  A.  Ray,  the  husband  of 
the  plainti£E,  came  to  his  death  while  engaged  in  the  yards 
of  the  Vicksburg,  Shreveport  &  Pacific  Railway  Company  aa 
a  switchman  making  up  a  train  of  cars  for  the  Missouri^ 
Kansas  &  Tesas  Railway  Company.  The  two  companies 
mentioned  had  entered  into  a  contract  for  the  joint  use  of 
the  terminals  of  the  former  corporation  in  the  city  of  Shreve- 
port. The  contract  provided,  on  the  terms  and  conditions 
therein  fixed,  for  the  receiving,  delivering,  and  hauling  and 
switching  of  the  freight  and  passenger  train  engines  of  the 
Missouri,  Kansas  &  Texas  by  the  Vicksburg,  Shreveport  & 
Pacific  Company. 

It  shows  that  at  the  point  where  the  deceased  was  killed 
there  were  a  number  of  tracks,  switches,  turnouts,  frogs,  guard 
rails,  and  a  puzzle  switch,  and  that,  in  the  performance  of 
their  duties,  switchmen  had  to  constantly  pass  along  and 
cross  these  tracks  and  switches.  It  appears  that  on  the 
tracks  at  certain  points  in  the  railroad  yards  there  are  what 
are  called  ^'guard  rails."  These  are  short  rails  laid  near  the 
main  rails,  which  run  for  a  short  distance  parallel  to  the  main 
track,  and  then  curve  inward,  leaving  open  spaces  at  the  ends 
where  these  curves  occur.  Persons  passing  along  or  across 
the  tracks  and  switches  at  those  points  are  liable  to  have 
their  feet  caught  in  these  open  spaces,  and  have  some  di£B- 
culty  in  withdrawing  the  foot  from  them.  Numerous  acci- 
<lents  to  switchmen  and  others  have  resulted  from  the  exist- 
ence of  these  open  spaces,  but  the  danger  arising  from  the 
same  had  been  greatly  lessened,  if  not  entirely  done  away 
with,  by  closing  the  space  with  blocks  of  wood,  or  with  what 
are  spoken  of  as  "iron  fitters.*'  So  many  accidents  have 
arisen  from  these  open  spaces,  that  of  recent  years  different 
Tailroad  companies  have  voluntarily  resorted  to  blocking 
them  systematically,  while  in  some  states  blocking  has  been 
made  imperative  by  statute.  The  open  spaces  at  the  ends  of 
the  guard  rails  in  the  yard  of  the  Vicksburg,  Shreveport  & 
Pacific  Road  at  Shreveport  had  nqt  been  closed  on  the  night 
of  the  5th  of  December,  1903.  On  that  night  it  became 
necessary  to  open  one  of  the  switches  in  that  yard  to  enable 
a  switching  engine  to  pass  through.  The  engine  to  the  west 
t)f  the  switch,  and  heading  east,  had  to  advance  eastward  to 
pass  through  the  switch.  Ray,  on  duty  at  the  switch,  threw 
it,  and  at  once  crossed  to  the  south  of  the  tracks,  cleared 
the  south  rail,  and  signaled  to  the  engineer,  who  was  sitting 
on  the  right-band  side  of  the  cab,  to  move  forward.  The  en- 
gine at  once  started,  went  east  to  a  baggage  car  which  was 
to  be  switched,  coupled  the  car  to  the  engine,  and  started 
hack.  Upon  its  return,  after  it  had  passed  beyond  the  switch, 
it  stopped.  A  switchman,  who  on  the  return  trip  had  been 
-standing  on  the  footboard  of  the  switch  engine,  just  in  front 
of  the  engine,  noticed  an  object  on  the  track  a  few  feet  to  the 
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east  ol  the  switch.  Proceeding  to  the  spot«  he  loand  it  to 
be  the  body  of  Ray,  lyins  with  his  face  upward,  and  partly 
across  the  track,  at  a  point  a  few  feet  to  the  east  of  the 
switch.  Examination  disclosed  that  his  body  was  terribly 
mashed,  and  that  his  left  foot  had  been  cat  ofi  by  the  wheel 
of  the  engine.  The  missing  foot  was  found  a  few  feet  to  the 
west  of  the  point  where  the  body  was  found,  tightly  wedged 
into  the  open  spaces  of  the  guard  rail,  which  was  just  to  the 
east  of  the  switch.  The  toes  of  the  foot  were  at  the  mouth 
of  the  open  space,  and  the  heel  pressed  into  the  narrow  space 
at  the  other  end  so  closely  that  the  foot  was  prized  out  with 
difficulty.  Ray  had  on  at  that  time  a  heavy  overcoat,  which 
kept  the  body  from  otherwise  separating. 

No  one  saw  Ray  at  the  time  he  was  killed.  Plaintiff's 
theory  of  the  case  is  that,  as  Ray  went  diagonally  across  the 
tracks  to  the  point  where  his  foot  was  caught,  he  signaled  the 
engineer  from  that  point  to  come  on,  but  that  he  found  his 
foot  was  caught  in  the  guard  rail,  and  before  he  could  disen- 
gage it  he  was  struck  by  the  advancing  engine,  knocked 
down,  and  the  engine  passed  over  him.  Defendant's  theory 
is  that,  after  going  to  the  south  side  of  the  track  and  signal- 
ing the  engineer,  Ray  got  upon  the  footboard  of  the  eng^ine, 
which  is  just  in  front,  and  slipped  ofi  while  he  was  moving 
across  it  to  the  left  in  order  to  arrange  something  upon  the 
engine.  This  theory  is  supported  by  the  engineer,  Burnett,, 
who  insists  that  he  saw  him  upon  the  footboard  of  the  engine 
after  the  engine  started,  and  saw  him  as  he  moved  to  the 
left.  Two  or  three  witnesses  testify  that  Ray. did  not  cross 
the  tracks  diagonally,  but  went  directly  across  the  track  from 
the  switch  lever  and  signaled  to  the  engineer.  They  testi- 
fied that  after  the  accident  they  noticed,  that  between  a  point 
directly  opposite  to  the  switch  lever  and  the  point  where  the 
foot  was  found  the  ground  between  the  tracks  gave  evidence 
of  something  that  had  been  dragged  over  it,  like  a  body.  It 
is  urged,  therefore,  that  when  be  got  upon  the  footboard  he 
fell  from  it  at  once,  and  was  dragged  by  the  engine  to  the 
point  where  the  body  was  found;  that,  as  the  body  was  pass- 
ing the  guard  rail,  the  foot  dragged  forward  into  the  open 
space  at  the  mouth  of  the  guard  rail,  and  the  wheel  of  the  en- 
gine, passing  along  afterwards,  jammed  or  mashed  the  foot 
into  it.  Plaintiff  assigns  as  a  reason  why  Ray  should  have 
crossed  diagonally-  to  the  south  rail  of  the  track  that  he 
avoided,  by  so  doing,  crossing  a  number  of  intervening  rails, 
and  because  the  ground  between  the  tracks  at  that  point  was 
bad  and  boggy.  This  last  contention  is  disposed  of  by  the 
great  preponderance  of  evidence,  and  there  is  no  testimony 
whatever  adduced  to  show  that  Ray  crossed  to  the  south  rail 
diagonally.  That  claim  rests  entirely  upon  a  supposition 
that  he  may  have  done  so.  We  are  not  warranted,  as  be- 
tween a  supposition  and  direct  testimony  contrary  to  the 
supposition,  to  give  weight  to  the  former.     We  are  obliged 
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to  give  force  to  the  testimony  where  the  veracity  of  the  wit- 
nesses is  not  attacked,  and  it  is  not  attacked  in  this  instance. 
It  is  trae  that  the  witnesses  who  testified  on  this  subject  were 
not  directly  at  the  spot,  and  may,  at  night,  have  been  mis- 
taken, from  the  distance  at  which  they  were,  as  to  how  Ray 
had  made  the  crossing,  but  their  testimony  was  very  direct 
and  certain  on  the  subject.  There  is  one  matter  as  to  which 
we  think  all  parties  agree,  and  that  is  that  Ray  reached  and 
''cleared"  the  south  rail  of  the  track,  and,  after  doing  so, 
signaled  the  engineer.  With  this  starting  point,  plaintiff's 
theory  of  the  situation  would  make  Ray  return  and  place 
himself  completely  inside  of  the  two  tracks,  face  the  ap- 
proaching engine,  and  attempt  to  get  upon  the  footbcaid  by 
jumping  upon  it  as  the  engine,  then  just  in  front  of  him,  was 
moving  upon  him,  instead  of  passing  outside  of  the  south  rail, 
and  getting  upon  the  footboard  from  the  side,  as  would  be 
the  safe  way,  and  which,  we  assume,  must  be  the  usual  way  in 
which  switchmen  get  upon  the  footboard.  To  do  otherwise, 
particularly  at  night,  would  be  to  convict  Ray  of  the  utmost 
recklessness.  As  Ray's  left  foot  was  the  one  which  was 
caught  in  the  guard  rail,  his  body  and  right  foot  must  have 
been  at  the  time  between  the  two  tracks;  and,  as  the  toe  of 
the  left  foot  was  at  the  mouth  of  the  open  space,  pointing  to 
the  west,  he  must  at  the  time  have  been  squarely  facing 
to  the  west,  and  facing  the  engine.  Plaintifi  urges  the  very 
great  improbability  that  the  body  should  have  been  dragged 
by  the  engine,  and  that  the  foot  should  have  been  forced 
and  wedged  into  the  open  space,  with  the  heel  in  front,  while 
it  was  being  so  dragged.  We  were  disposed  at  first  to  agree 
with  counsel  as  to  the  great  improbability  of  such  a  thing 
having  happened,  and  to  discard  the  defendant's  theory  on 
that  point;  but  we  do  not,  on  reflection,  think  it  was  as  un- 
likely to  have  occurred  as  we  imagined  it  was.  That  Ray's 
body  was  dragged  by  the  engine  after  he  fell  has  been  estab- 
lished beyond  question,  for  all  parties  agree  that  the  body 
was  found  to  the  east  of  the  point  where  the  foot  was  wedged 
and  cut  off.  If  the  body  was  dragged  eastward  beyond  that 
point,  there  is  no  good  reason  to  be  suggested  why  it  should 
not  have  been  dragged  from  a  point  directly  opposite  to  the 
switch  lever  to  the  point  where  the  foot  lodged;  and  there 
is  no  reason  why,  as  the  body,  with  the  face  upward  and  the 
head  to  the  east,  was  dragged  to  the  east,  that  and  the  left  leg 
being  dragged  along  the  south  rail,  the  heel  downward,  and  as 
the  heel  passed  into  the  open  space,  it  should  not  have  been 
crushed  and  mashed  in  it  by  the  wheel  of  the  engine,  which 
followed  immediately  behind.  There  is  nothing  before  the 
court  to  establish  the  fact  that  Ray  himself  placed  his  foot 
into  the  guard  rail.  We  could  only  reach  that  conclusion 
because  we  might  not  be  able  in  any  other  satisfactory  way 
to  account  for  its  having  got  there. 
We  cannot  properly  make  conjectural  conclusions  the  basis 
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o(  a  jadgtneot  for  damages.  We  do  oot  think  it  necessary 
to  analyze,  any  further  than  we  have,  the  testimony  in  the 
record.  We  have  considered  and  given  due  weight  to  the 
testimony  of  Marshall  and  of  Burside  as  to  their  not  having 
seen  any  evidence  of  the  body  being  dragged  from  a  point 
west  of  that  where  the  foot  was  found,  and  no  portion  of  the 
body  having  been  found  in  that  space.  We  have  also  con- 
sidered the  criticism  of  the  engineer's  testimony  by  plaintiff's 
counsel,  based  upon  the  claim  that  he  had  prior  to  the  trial 
made  statements  much  less  positive  than  those  which  he  made 
on  the  trial  as  to  having  seen  Ray  upon  the  footboard. 
We  have  given  weight  to  the  verdict  of  the  jury,  and  the  re- 
fusal of  the  distiict  judge  to  set  it  aside,  but  we  cannot  reach 
the  conclusion  that  the  verdict  of  the  jury  and  the  judgment 
of  the  court  thereon  were  sustained  by  the  law  and  the  evi- 
dence. We  agree  with  plaintiff  that  the  defendant  was  re- 
miss in  not  taking  precautions  to  secure  its  employees,  and 
to  guard  against  the  danger  of  getting  their  feet  caught  in  the 
guard  rails  by  blocking  them  at  a  pomt  so  dangerous  as  this 
point  seems  to  have  been;  but,  unless  that  remissness  was 
the  proximate  cause  of  the  damage  in  this  particular  case,  we 
cannot  make  it  the  basis  for  a  judgment  in  favor  of  the  plain- 
tiff. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  ad- 
judged, and  decreed  that  the  verdict  of  the  jury  be  set  aside, 
and  the  judgment  of  the  court  thereon  rendered  be,  and  the 
same  is  hereby,  annulled,  avoided,  and  reversed;  and  it  is 
now  ordered,  adjudged,  and  decreed  that  plaintiff's  demand 
be  rejected,  and  her  suit  dismissed,  with  costs  in  both  courts. 


McMillan  v,  grand  trunk  ry.  co.  of  Canada. 

(Circuit  Court  of  Appeals,  First  Circuit,  July  6,  1904.) 

[130  Fed.  Rep.  827.] 

Master  and  Servant— Death  of  Servant— Railroads— Inexperienced 
Servant— Failure  to  Instruct — Evidence.* — ^Where  plaintiflPs  intestate, 
a  boy  17  years  of  age,  who  had  gone  into  defendant's  railroad  yard 
with  an  experienced  servant  for  the  purpose  of  receiving  instructions 
as  to  the  manner  of  coupling  cars,  was  killed  between  two  cars,  proof 
that  the  servant  who  was  with  the  deceased  was  himself  youn^, 
coupled  with  the  mere  fact  that  deceased  was  injured,  without  evi- 
dence as  to  how  the  injury  occurred,  or  that  there  was  in  fact  s 
failure  to  instruct,  was  insufficient  to  establish  defendant's  negligence. 

Same — ^Violation  of  Orders.t — ^Where  deceased  was  ordered  to  ac- 


*As  to  the  master's  duty  to  warn  and  instruct  ignorant  and  inex- 
perienced railroad  employees,  see  foot-note  appended  to  Central  of 
Georgia  Ry.  Co.  v.  McClifford  (Ga.),  11  R.  R.  R.  457,  34  Am.  &  Engr. 
R.  Cas.,  N.  S.,  457. 

tAs  to  contributory  negligence  and  assumption  of  risk  where  em- 
ployees fail  to  comply  with  rules  or  instructions,  sec  foot-note 
appended  to  Schlemmer  v.  Buffalo,  R.  &  P.  Ry.  Co.  (Pa.),  10  R.  R.  R. 
240,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  240,  where  all  the  preceding  au- 
thorities in  this  series  are  collected. 
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company  an  experienced  servant  into  a  railroad  yard,  to  receive 
instructions  as  to  coupling  cars,  by  defendant's  superintendent,  and 
who  yet  did  not  comply  with  the  instructions  of  the  engineer  with 
whom  he  was  working,  that  he  should  not  go  between  the  cars,  but 
that  he  should  watch  his  instructor  in  the  work,  and  who  received 
the  injuries  from  which  he  died  while  between  two  cars  which  were 
being  coupled— the  engineer  being  without  knowledge  of  his  position 
at  the  time-— defendant  was  not  liable  for  his  death. 
Aldrich,  J.,  dissenting. 

lo  Error  to  the  Circuit  Coart  of  the  United  States  for 
the  District  of  Maine. 

Benjamin  Thompson,  for  plaintiff  in  error. 
Clarence  A.  Hight  (Leroy  L.  Hight,  on  the  brief),  for  de- 
fendant in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  AL- 
DRICH, District  Judge. 

PUTNAM,  Circuit  Judge.  This  writ  of  error  involves  a 
claim  for  damages  arising  out  of  the  death  of  a  boy  em- 
ployed by  the  defendant  corporation,  who,  as  the  plaintiff 
alleges,  was  set  to  work  coupling  freight  cars,  and  was 
fatally  injured  while  coupling  them.  The  learned  judge  in 
the  Circuit  Court  directed  a  verdict  for  the  defendant,  to 
which  the  plaintiff  below,  now  the  plaintiff  in  error,  excepted, 
and  thereupon  brought  her  case  to  us.  In  addition  to  the 
other  issues  which  we  will  state,  the  plaintiff  alleged  in  the 
Circuit  Court  that  the  defendant,  and  the  cars  in  use  at 
the  time  the  injury  occurred,  were  each  engaged  in  interstate 
commerce,  and  that  the  cars  were  not  provided  with  auto- 
matic couplings  as  required  by  the  statutes  of  the  United 
States.  This,  however,  has  disappeared  from  the  case  as 
presented  to  us. 

The  plaintiff's  case  was  perhaps  deficient  in  some  respects 
other  than  in  those  which  we  will  particularly  consider. 
With  reference  thereto,  however,  we  are  not  to  be  under- 
stood as  expressing  any  opinion.  The  intestate  was  John 
McMillan,  aged  17  years.  He  was  to  relieve  temporarily  an- 
other boy,  John  Parker,  who  was  about  to  take  a  vacation, 
and  Parker  had  been  directed  to  instruct  McMillan  in  refer- 
ence to  his  expected  duties.  The  plaintiff's  evidence  de- 
scribes the  automatic  couplers  and  their  operation,  although 
not  very  clearly — probably  in  consequence  of  the  fact  that,  as 
the  record  shows,  a  coupler  was  produced  in  court,  and  its 
operation  exhibited.  However,  we  are  bound  to  assume,  as 
claimed  by  the  plaintiff,  that,  under  the  circumstances  in- 
volved in  the  issue  before  us,  it  was  necessary  or  desirable 
that  whoever  was  attending  the  coupling  should  sometimes 
go  between  the  cars  for  opening  up  what  is  known  as  the 
^'knuckle."  It  must  also  be  assumed  that  coupling  any  cars 
which  are  being  switched  is  of  such  a  character  that  a  boy 
of  tender  age  should  be  instructed  or  cautioned  in  reference 
to  it  before  being  permitted  to  undertake  it.     It  is  not  ques- 
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tioned  that  the  deceased  stood  as  a  servant.     Huntzicker  v. 
lUioois  Cent.  R.  Co.  (C.  C.  A.)  129  Fed.  548. 

It  is  claimed  by  the  plaintiff  that  there  was  safficient  to 
jastify  the  jury  in  finding:  that  the  method  in  which  the  in- 
jury  occurred  was  as  follows;  The  track  on  which  the  cars 
were  being  switched  was  inclined  to  such  an  extent  that  they 
would  sometimes  start  unless  the  brakes  were  set.  At  the 
time  the  locomotive  was  pushing  two  cars,  and  endeavorincr 
to  couple  on  a  third,  the  locomotive  being  headed  towards 
the  cars.  The  third  car  did  not  couple,  but,  instead,  was 
pushed  up  the  track  a  short  distance.  The  car  which  bad 
not  been  coupled  came  back  on  the  track,  and  either  strack 
the  second  car  ahead  of  the  locomotive,  or  came  within  a 
few  inches  of  it;  and  in  consequence  thereof  the  plaintiff's 
intestate,  who  was  between  the  cars  with  Parker,  helping  to 
open  up  the  coupling,  was  caught  and  injured.  The  partic- 
ular fact  to  which  we  call  attention  in  this  statement  is  that 
McMillan  was  between  the  cars,  helping  Parker,  when  he 
was  injured. 

The  pleadings  are  of  a  confused  character.  It  is  difficult  to 
ascertain  precisely  on  what  points  they  rest.  However,  as 
the  case  is  presented  to  us,  everything  sifts  out,  except  the 
proposition  that  the  defendant  was  in  fault  for  not  causing 
McMillan  to  be  properly  instructed  before  he  went  between 
the  cars,  as  claimed  by  the  plaintiff,  for  the  purpose  for 
which  he  is  said  to  have  gone  there.  The  declaration  should 
have  been' properly  purged  on  demurrer,  but,  not  having: 
been,  and  there  being  in  the  record  no  ruling  or  opinion  of 
the  learned  judge  who  presided  in  the  Circuit  Court  showing 
on  what  grounds  the  case  proceeded,  we  are  compelled  to 
resort  to  the  propositions  made  by  the  plaintiff  at  bar  in  order 
to  ascertain  wherein  the  defendant  is  claimed  to  have  been 
chargeable. 

Each  count  alleges  that  the  plaintiff's  intestate  was  caught 
between  two  cars,  which  we  have  already  said  the  plaintiff 
makes  an  emphatic  element  of  her  case,  as  stated  to  us  on 
this  appeal.  Passing  by  the  plaintiff's  propositions  which 
it  is  not  necessary  to  contravene — first,  that  we  should 
not  give  particular  weight  to  the  peremptory  ruling  of  the 
court  below;  second,  that  Vliet,  the  superior  representative  of 
the  defendant  with  reference  to  the  work  to  be  done,  knew 
that  the  plaintiff's  intestate  was  to  assist  in  shifting  during 
Parker's  absence,  and  was  to  be  taken  out  into  the  yard  by 
Parker  for  instruction,  and  that  he  was  out  there  for  that 
purpose;  third,  that,  if  the  defendant  makes  any  claim  of 
contributory  negligence  on  the  part  of  McMillan,  the  burden 
is  on  it  with  reference  thereto;  and,  fourth,  that  the  case 
presents  some  questions  peculiarly  within  the  province  of  the 
jury — we  are  left  only  three  questions.  One  seems  to  be 
based  on  the  sweeping  assertion  that,  in  any  event,  Vliet  was 
guilty  of  negligence  in  employing  McMillan  as  a  substitute 
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for  Parker.  One  cooDt  does  apparently  contain  an  allega- 
tion that  the  plaintiff's  intestate  was  ^'carelessly,  negligently, 
and  improperly  ordered  and  directed  to  go  out  into  the  yards 
and  assist  in  the  shackling";  but  it  fails  to  state  wherein  the 
negligence  consisted,  as  does  also  the  like  proposition  made 
at  bar  by  the  plaintiff.  However,  the  evidence  fails  to  show 
that  McMillan  was  sent  out  into  the  yard  to '^ assist"  in 
shackling.  On  the  other  hand,  it  shows  that,  if  he  was  sent 
out  at  all,  it  was  for  instruction.  The  exact  expression  was, 
"Break  him  in." 

In  this  connection  the  plaintiff  relies  on  Railroad  Company 
V.  Fort,  17  Wall.  553,  21  L.  Ed.  739.  There  the  boy  who 
was  injured,  and  who  had  been  put  to  work  by  his  father, 
was  employed  in  what  was  not  dangerous,  and  was  suddenly 
ordered  to  engage  at  once  in  work  among  rapidly  revolving 
machinery.  It  was  held,  at  page  $$8,  17  Wall.,  21  L.  Ed. 
739,  that  this  was  not  what  his  father  engaged  he  should 
do,  and  that  one  of  his  age  could  not  be  understood  to  know 
the  peril  thereof.  The  case  is  essentially  unlike  that  at  bar, 
in  the  fact  that  the  injured  boy  was  not  sent  out  for  instruc- 
tion, but  to  do  immediately  a  piece  of  work  of  a  dangerous 
character.  There  is  nothing  in  the  record,  or  in  facts  of 
common  knowledge,  which  would  justify  a  jury  in  finding 
that  a  boy  of  McMillan's  age  might  not  properly  be  instructed 
so  as  to  do  with  safety  this  switching,  which  was  of  a  purely 
incidental  character.  On  the  whole,  this  does  not  represent 
any  true  issue  in  the  case. 

The  remaining  propositions  are  essentially  alike:  First, 
that  the  duty  of  instructing  a  green  and  inexperienced  serv- 
ant was  a  personal  obligation  on  the  part  of  the  defendant, 
and  that,  if  Parker  was  delegated  to  perform  that  duty,  and 
failed  10  instruct,  or  was  incompetent  to  do  so,  his  negligence 
or  incompetence  was  the  defendant's  negligence,  which  we 
do  not  question;  and,  further,  that  the  plaintiff's  intestate 
was  in  fact  set  to  work  without  instruction,  and  that  Parker 
was  incompetent  to  instruct,  and  did  not,  in  fact,  instruct. 
The  case  refers  to  the  fact  that  the  track  where  the  switch- 
ing was  being  done  was  not  wholly  at  grade,  but  in  this  there 
was  nothing  unusual.  Neither  is  it  made  the  basis  of  a  sub- 
stantial claim.  It,  of  course,  increased  the  necessity  of  in- 
structing or  cautioning  McMillan,  and  nothing  more. 

Before  proceeding  further,  we  desire  to  make  some  ob- 
servations with  reference  to  a  conversation  which  occurred 
immediately  after  the  accident,  put  into  the  case  by  the  plain- 
tiff, apparently  under  objections  by  the  defendant.  This 
conversation  was  participated  in  by  all  who  were  present  at 
the  time  of  the  injury,  including  the  engineer,  Sloane,  to 
whom  we  will  refer  again,  and  Parker,  who  was  the  only 
one  who  really  knew  how  it  occurred.  Parker  deceased  with- 
out his  evidence  being  taken.  On  what  ground  and  for  what 
purpose  the  plaintiff  was  allowed  to  put  in  this  conversation 
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is  Dot  disclosed.  It  was  first  objected  to  without  any  ground 
of  objection  being  stated,  which,  of  course,  was  insufficient. 
After  some  coaversatioa  between  the  court  and  counsel,  both 
retired  to  chambers,  and,  after  consultation  there,  the  evi- 
dence was  admitted.  The  record  contains  no  statement  on 
the  part  of  the  plaiatifi  why  he  claimed  to  introduce  the  evi- 
decce,  except,  in  a  general  way,  that  it  was  a  part  of  the 
res  gestae,  or  why  the  defendant  objected  thereto,  and  no  rul- 
ing by  the  court  which  enables  us  to  comprehend  its  posi- 
tion. We  are  not  certain,  therefore,  whether  we  would  be 
able  to  regard  this  conversation  if  it  became  essential.  Id 
our  view  of  the  case,  however,  it  did  not,  because  all  it  cov- 
ered was  two  facts — a  statement  by  Parker  that  McMillan 
was  in  the  yard  with  him  while  he  was  switching,  and  that 
Vliet  was  told  that  McMillan  had  been  taken  out  into  the 
yard,  and  Vliet  did  not  remonstrate.  In  our  view  of  the  case, 
the  first  fact,  as  claimed  by  the  plaintifi,  is  immaterial,  and 
the  second  is  both  immaterial  and  inconsequential,  for  the 
following  reason:  The  question  put  to  Vliet  by  the  plaintiff 
was  in  the  following  form:  ''Did  you  make  any  objection  at 
that  time  to  Mr.  Sloane  for  taking  him  out?"  This  was  ad- 
mitted under  a  general  objection  taken  by  the  defendant, 
and  an  exception  allowed.  The  record,  however,  shows  that 
Sloane  had  no  connection  with  taking  the  McMillan  boy 
into  the  yard,  and  did  not  even  know  that  he  was  there. 

In  order  to  understand  the  bearing  of  the  plaintifi 's  propo- 
sitions which  we  have  referred  to,  we  must  develop  her  state- 
ment of  the  case  further.  The  day  before  the  accident,  the 
boy  Parker  asked  Vliet  for  leave  to  go  on  a  vacation,  and 
finally  suggested  McMillan  to  fill  his  place  in  his  absence. 
Vliet  consented,  but  told  Parker  to  take  him  out  the  next 
morning,  which  was  Saturday,  and  ''break  him  in."  Parker's 
vacation  did  not  commence  until  the  following  Tuesday  or 
Wednesday,  so  that  there  were  three  or  four  days  for  instruc- 
ting McMillan.  The  work  of  switching  and  shifting  was  on 
a  siding  connected  with  the  roundhouse,  and  related  mainly 
to  cars  of  merchandise  and  coal  for  use  therein,  cars  loaded 
or  to  be  loaded  with  cinders,  and  all  sent  in  from  the  main 
track.  About  7  o'clock  on  Saturday  morning  there  was  oc- 
casion to  shift  out  a  car  of  oil  and  an  empty  box  car,  and 
Parker  had  McMillan  with  him.  After  this  work  was  finished, 
which  took  from  31;  to  40  minutes,  McMillan  went  back  to  his 
work  in  the  roundhouse,  where  he  had  been  employed  for  a 
few  weeks  as  a  cleaner  of  locomotives.  About  half  an  hour 
later,  Parker  told  Sloane,  the  engineer,  that  a  cinder  car 
needed  to  be  shifted,  and  about  five  minutes  afterwards 
Sloane  took  his  engine  out  for  that  purpose.  In  making  this 
second  shift,  he  never  saw  McMillan  until  after  the  injury. 
He,  however,  communicated  with  Parker  while  shifting. 
He  had  coupled  to  two  cars,  toward  which  his  locomotive 
headed.     The  purpose  was  to  couple    the  cinder  car  at  the 
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tail  of  the  other  cars.     He  called  oat  to  Parker:  ^' Frank,  bow 
are  you  fixed?"     Parker   replied:    *'A11    right,   Jim;  come 
ahead!"    Sloane  came  ahead,  and,  when  the  second  and  third 
cars  came  together,  they  did  not  couple.     The  third  car  went 
up  the  track  a  short  distance,  and  then   Parker  disappeared 
between  the  cars  which  failed    to  couple,  and    Sloane  lost 
sight  of  him.     Parker  came  out  from  between  the  cars,  and 
afterwards  again  disappeared  from  Sloane's  view;  and  at  that 
time  the  third  car,  which    had  failed  to    couple,  came  back, 
and  either  struck  the  second  car,  or  came  within  a  few  inches 
of  it.     At  this  time  the  engineer  saw  an  ash-pit  man   named 
Johnson  give  a  signal.     He  immediately  stopped  his  engine, 
stepped  to  the  fireman's  side  of  the  locomotive,  and   saw 
Parker  on  the  left-hand  side  of  the  track,  between   the  cars 
that  failed  to  couple,  leaning  over  McMillan.     This  was  the 
first  that  Sloane  knew  that  McMillan  was  there,  and  is  all 
the  evidence  which  the  case  discloses  with  reference  to  the 
manner  in  which  McMillan  came  there,  except  so  far  as  the 
conversation  with  Vliet,  already  referred  to,  stated  that  be 
went  out  with  Parker;  and  this,  moreover,  is  all  the  evidence 
as  to  the  way  in  which  the  injury  happened. 
These  statements  are  drawn  almost  entirely  from  the  plain- 
tiff's proofs,  and  all  of  them  are  in  harmony  with  the  position 
which  the  plaintiff  takes.     She  calls  our  attention  to  no  facts 
tending  to  support  any  essential  allegations  beyond  those 
which  we  have  related.     Of  course,  the    plaintiff's    proposi- 
tions involve  the  necessity  of  proving  that   McMillan,   the 
plaintiff's  intestate,  was  injured  in  consequence  of  a  failure 
to  properly  instruct  him.     The  mere  fact  that  Parker  was 
himself  young,  coupled  with  the  other  mere  fact    that   Mc- 
Millan was  injured,  leaves  agap  which  the  plaintiff  has  utterly 
failed   to  fill,  because,  notwithstanding  all    that,  she  must 
show  that  there  was  in  fact  this  failure  to  instruct.     The 
plaintiff  does  not  prove  incompetence  on  the  part  of  Parker 
to  instruct,  nor  inexperience.     On  the  other  hand,  the  record 
shows  beyond  dispute  that  Parker  was  experienced,  and  that 
he  was    trusted  by   his  employers  in  and  about  this    work. 
Indeed,  the  only  evidence  with  reference  to  Parker's  quali- 
fications is  that  he  was  apt.     The  record  fails  to  show  any 
inexperience  or  lack  of  competence  to  instruct  on  the  part  of 
Parker,  or  any  othir  fact  to  justify  the  jury  in  undertaking  to 
assume  a  failure  on  his  part  to  instruct.     Therefore  the  ver- 
dict for  the  defendant  might  be  sustained  because  this  gap 
was  not  supplied,  if  for  no  other  reason. 

However,  we  can  put  the  case  on  a  proposition  which  per- 
haps will  appear  more  just,  because  it  leaves  nothing  to  mere 
presumption  one  way  or  the  other,  but  is  direct  and  conclu- 
sive to  the  point  that  McMillan  was  instructed,  whatever 
Parker  did  or  failed  to  do.  Sloane,  the  engineer,  was  called 
bjr  the  plaintiff,  and  no  effort  was  made  to  impeach  his 
character  or  his  testimony,  and  there  is  no    suggestion  that 
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this  coald  have  been  done.     H^  testified  with  reference  to  the 
first  switching  in  the  early  morning  of  Saturday: 

^'Q.  When  you  went  out  on  the  14th  o(  June,  1902,  who 
went  with  you?    A.  Frank  Parker. 

^'Q.  Anybody  else?    A.  This  boy.  McMillan. 

^'Q.  Did  they  both  get  into  the  cab  with  you?    A.  No,Sir. 

^'Q.  How?  A.  Parker  jumped  on  the  front  ofthe  engine, 
and  I  stopped.  The  first  thing  I  said,  I  says,  'Parker,  where 
is  that  boy  going  to?'  His  place  was  in  the  shop,  and  I  knew 
that.  He  says,  'He  is  going  to  take  my  place.'  I  says, 
'Where  you  going?'  He  says, 'Going  to  Boston.'  I  says, 
'When?'  He  says,  'Tuesday  or  Wednesday  of  next  week.' 
I  says,  'Yuung  man,  come  here.' 

"Q.  Now,  before  you  goon,  is  that  all  the  conversation  you 
had?  A.  Up  to  that  time.  I  says, 'Don't  you  attempt  to 
make  a  coupling.'  I  says,  'You  come  on  the  yard  and  watch 
Parker,  how  the  work  is  done.' 

"Q.  At  that  time,  did  you  have  any  talk  with  him,  as  to 
whose  orders  he  came  out  there  on?  A.  I  says  to  Parker — 
when  I  says,  'Whose  orders?'  he  says«  'The  boss's.' 

"Q.  What  did  you  do  then?  A.  I  jumped  on  my  engine, 
and  went  out  to  the  side  track  and  coupled  on  a  car  of  kero- 
sene oil  and  an  empty  box  car;  and  before  I  startied  to  move 
I  told  this  boy  the  second  time,  I  says:  'Don't  you  attempt 
to  go  in  between  those  cars  at  all.  You  see  Parker  do  the 
work  for  three  or  four  days. '  I  left  then,  those  two  cars — 
placed  one  on  one  track,  and  one  on  the  other,  to  transfer  nine 
barrels  of  kerosene  oil  to  be  shipped  away.  I  told  the  boy 
to  go  back  in  the  shop  after  he  was  done,  probably  for  an 
hour  or  two." 

Therefore,  whatever  McMillan  received  or  failed  to  receive 
from  Parker,  he  had  these  positive  instructions  from  the  en- 
gineer, who  was  the  superior  on  the  ground.  These,  if 
obeyed,  would  have  prevented  the  accident,  which,  in  accord- 
ance with  the  statement  made  by  the  plaintiff  at  bar  and  in 
her  brief,  as  well  as  in  her  pleadings,  to  which  we  have  al- 
ready referred,  occurred  by  his  being  caught  between  the 
two  cars.  There  is  no  way  of  meeting  this,  looking  at  the 
well-known  authority  of  such  an  engineer  over  those  who  are 
working  with  him,  and  his  well-known  right  to  command 
them ;  and  there  can  be  no  question  that  McMillan  was  bound 
to  obey  these  instructions.  These  instructions  were  suffi- 
cient as  against  every  danger,  including  that  arising  from  the 
grades  of  the  track ;  and,  coming  as  they  did  from  the  repre- 
sentative of  the  defendant  corporation  on  the  ground,  they 
meet  and  avoid  every  suggestion  of  negligence. 

It  may  be  thought  that  McMillan  might  assume  that  Vliet 
was  the  superior  over  all,  and  therefore  might  regard  bis 
instructions  to  Parker  to  "break  him  in"  as  superior  to  the 
order  given  him  by  Sloane,  but  it  is  to  be  remembered  that 
the  record  nowhere  shows  that  McMillan  knew    what  Vliei's 
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orders  were.  Tbey  were  communicated  to  Parker,  and  not 
to  him.  However,  the  reasonable  view  of  any  suggestion  of 
that  character  would  be  that»  whatever  orders  Vliet  might 
have  i2[iven  were  necessarily  and  clearly  of  a  general  charac- 
ter, subject  to  be  supplemented  or  modified  by  the  person  in 
charge  on  the  ground  where  the  work  was  being  done,  as 
there  was  occasion  therefor.  The  plantiS  herself  makes  no 
suggestion  of  the  kind  we  have  last  referred  to;  nor  does  she 
make  any  suggestion  with  reference  to  the  orders  which 
Sloane  gave  McMillan,  except  a  general  one  that  the  jury  was 
not  bound  to  accept  the  testimony  of  any  one  witness.  She 
cites  some  authorities  on  this  latter  proposition,  none  of 
which  would  be  questioned,  and  all  of  which  are  remote  from 
the  case  at  bar;  but  she  fails  to  criticise  Sloane's  testimony 
in  any  particular,  or  point  out  anything  in  it  which  would 
justify  the  jury  in  rejecting  it,  or  would  excuse  the  court 
from  setting  aside  the  verdict  if  it  had  done  so,  or  anything 
whatever,  except,  as  we  have  said,  the  citation  of  some  de- 
cided cases,  without  any  attempt  to  show  how  they  apply  to 
the  facts  before  us. 

Independently  of  other  propositions,  we  are  clear  that  the 
judgment  of  the  Circuit  Court  should  be  sustained  by  reason 
of  those  on  which  we  have  enlarged. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  the  de- 
fendant in  error  recovers  its  costs  of  appeal. 

ALDRICH,  J.  (dissenting).  I  incline  to  the  view  that  the 
plantifE  should  have  been  permitted  to  go  to  the  jury  upon 
the  third  count  of  the  declaration,  which  alleges  that  the 
track  was  constructed  on  such  a  grade  that  cars  would  move 
by  gravitation,  unless  trigged,  the  brakes  set,  or  some  other 
provision  made  to  prevent  such  movement,  and  that  an  in- 
experienced boy,  sent  to  perform  work  in  a  dangerous  place 
without  suitable  instructions  as  to  the  manner  in  which  the 
dangers  were  to  be  avoided,  was  caught  between  two  cars 
which  came  together  by  reason  of  such  faulty  construction 
and  grade. 

The  McMillan  boy,  who  was  an  inexperienced  youth,  was 
sent  by  a  foreman  and  superintendent  into  the  railroad  yard,, 
or  a  place  for  hauling,  shackling,  shunting,  and  moving  cars,  to 
be  broken  in  by  a  Parker  boy,  who  had  bad  some  experience. 
It  is  true,  the  engineer  testifies  that  he  told  the  McMillan  boy 
not  to  attempt  to  make  a  coupling,  but  to  watch  Parker  and 
see  how  the  work  was  done;  but,  taking  the  instructions  al- 
together, they  were,  from  the  superintendent,  that  he  should 
go  into  the  yard  to  be  broken  in  by  the  Parker  boy,  and  from 
the  engineer,  not  to  attempt  to  make  a  coupling,  but  to 
watch  how  the  work  was  done. 

Although  it  is  admitted  by  the  defendant's  witnesses  that 
the  track  was  so  constructed  that  cars  kicked  back  or  knocked 
ahead  would,  unless  trigged,  sometimes  return  of  their  own 
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motion,  there  is  no  evidence  that  the  deceased  boy  knew  of, 
or  was  cautioned  against,  snch  danget.  It  appears  from  the 
evidence  of  Sloane  that  cars  attached  to  the  engine  wer<» 
thrown  against  a  car  which  did  not  couple,  and  which  was 
thrown  back  a  few  feet,  and,  recovering  from  the  force, 
moved  back  toward  the  train  of  its  own  motion ;  and,  al- 
though the  witness  says  that  on  its  return  it  did  not  strike 
the  other  car,  it  did  come  within  three  or  four  inches — suffi- 
ciently near  to  crush  the  boy  and  cause  the  injury  complained 
of.  It  is  quite  evident  that  the  McMillan  boy  was  not  killed 
between  the  cars  where  the  Parker  boy  was  coupling,  but  be- 
tween cars  that  failed  to  shackle  and  came  back  again.  This 
appears  from  the  evidence  of  Sloane,  in  his  answers  to  inter- 
rogatories 95,  96,  and  elsewhere. 

The  oral  evidence  as  to  the  particular  manner  in  which 
the  injury  was  sustained  is  very  meager,  but  there  is  nothing 
in  the  case  to  show  that  the  boy  was  killed  while  disobejrins 
the  instructions  of  the  engineer.  The  injury  and  the  danger- 
ous condition  of  the  tracks  being  conceded,  I  think  the  plain- 
tiff was  entitled  to  go  to  the  jury  upon  the  question  whether 
the  injury  was  caused  by  a  creeping  car  on  an  inclined  track 
while  the  boy  was  watching  how  the  work  was  being  done. 
Indeed,  I  think  it  highly  probable  that  the  boy  was  crushed 
by  a  car  which  quietly  came  down  the  track  and  caught  him 
unawares  while  watching  the  work,  the  operations,  and  the 
movements  of  the  train  in  coupling.  The  whole  situation 
tends  to  establish  that  beyond  reasonable  question. 

The  third  count  is  evidently  constructed  upon  the  theory 
that  the  boy  was  caught  between  two  cars  which  came  to- 
gether by  reason  of  the  faulty  and  inclined  condition  of  the 
track.  It  is  true,  the  count  in  question  alleges  that  the  boy 
was  caught  while  coupling  cars;  but,  I  take  it,  recovery  could 
be  had  upon  a  count  so  constructed  if  the  evidence  should 
disclose  that  he  was  injured  by  the  fault  of  the  defendant 
while  not  in  the  act  of  coupling,  but  while  watching  the  work 
which  he  was  learning  how  to  do  under  instructions  to  (bat 
end.  ^ 

Contributory  negligence  being  a  defense  rather  than  an 
element  of  the  plaintiff's  case,  the  plaintiff  was  entitled  to 
go  to  the  jury  upon  the  question  whether  the  injury  resulted 
from  the  boy's  being  involved  in  a  faulty  and  dangerous 
situation,  about  which  he  had  not  been  properly  warned. 
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(Supreme  Judicial  Court  of  Maine,  June  22,  1904.) 

[68  Atl.  Rep.  676.] 

Rules — Protection  of  Employees.* — It  is  the  duty  of  persons  and 
corporations  engaged  in  a  oangerous  and  complex  business  to  adopt, 
promulgate,  and  enforce  such'  rules  and  regulations  for  the  conduct 
of  its  business  and  the  government  of  its  employees  in  and  about  the 
discharge  of  their  duties  as  will  afford  reasonable  protection  to  its 
servants  and  agents  in  the  discharge  of  those  duties. 

Same — Same — Scope  of  Duty*--The  master  is  not  bound  to  make 
or  promulgate  rules  as  to  how  his  servants  shall  conduct  themselves 
outside  the  scope  of  their  employment,  or  as  to  how  business  -shall  be 
carried  on,  or  any  act  done  which  is  not  carried  on  or  done  by  his 
knowledge  and  permission  or  consent,  either  express  or  implied. 

Same — Same— -Same. — When  acting  without  his  employer's  au- 
thority, and  beyond  the  scope  of  his  employment,  the  servant  is  as 
much  a  stranger  to  his  master  as  is  a  third  person,  for  whose  act  the 
master  is  not  responsible,  and  for  whose  government  and  guidance 
he  is  under  no  obligation  to  make  rules  and  regulations. 

Injury  to  Employee — Scope  of  Emplosrment. — Held,  that  the  injury 
which  resulted  in  the  death  of  the  plaintiff's  intestate  was  caused  by 
the  negligence  of  the  defendant's  servant  while  acting  as  a  mere 
volunteer  outside  the  scope  of  his  employment,  contrary  to  the  rules 
and  without  the  authority  of  the  defendant. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court,  Knox  County. 

Action  by  Edward  C.  Moran,  as  administrator,  against  the 
Rockland,  Thomaston  &  Camden  Street  Railway.  Verdict 
for  defendant.     Exceptions  by  plaintiff.  *  Overruled. 

Action  on  the  case  for  alleged  negligence  on  the  part  of 
the  defendant  corporation,  causing  injuries  to  Raymond  E. 
Moran  while  in  its  service,  and  from  which  injuries  he  sub- 
sequently died. 

The  plaintiff  claimed  that  the  accident  was  due  to  the  fail- 
ure of  the  defendant  corporation  to  make  and  enforce  suitable 
rules  and  regulations,  for  the  protection  of  those  in  its  em- 
ploy, regarding  the  runnitig  of  the  cars  over  its  tracks.  He 
averred  that  the  defendant  negligently  and  carelessly  per- 
mitted its  servants  employed  in  the  construction  and  repair 
or  its  machinery,  apparatus,  poles,  and  wires  to  run  cars  at 
will  over  its  track,  without  ordinary  direction  and  control. 

The  defendant  offered  no  evidence,  and  at  the  close  of  the 
plaintiff's  evidence,  the  presiding  justice  instructed  the  jury 
to  return  a  verdict  for  the  defendant.  The  plaintiff  took 
exceptions  to  this  ruling. 

Argued  before  WHITEHOUSE,  STROUT,  SAVAGE. 
POWERS,  and  SPEAR,  JJ. __^ 

*See  foot-note  appended  to  Hill  v,  Boston  &  M.  R.  R.  (N.  H.),  11 
R.  R.  R.  386,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  385. 

12  R  R  R— 46 
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D.  N.  Mortland  and  E.  K.  Gould,  (or  plaintiff. 

Orville  D.  Baker  and  Arthur  S.  Littlefield,  for  defendant. 

POWERS,  J.  Action  on  the  case  for  negligence.  The 
plaintiff  excepts  to  the  ruling  of  the  presiding  justice  direct- 
ing a  verdict  for  the  defendant. 

Moran,  the  plaintiff's  intestate,  was  an  employee  of  the  de- 
fendant at  the  time  of  the  injury.  He  was  employed  as  a 
motorman,  and  was  just  being  taught  his  duties.  At  the  time 
of  the  accident  he  was  taking  charge  as  a  motorman  of  a  pas- 
senger car  running  from  Camden  towards  Rockland,  another 
and  experienced  motorman  being  also  upon  :the  platform 
with  him,  to  oversee  and  instruct  him  in  his  new  duties. 

The*  accident  was  in  the  daytime  and  occurred  by  reason 
of  a  motor  construction-car  with  a  tower  car  attached  being 
taken  out  of  the  upper  car-barn,  placed  upon  the  main  track, 
and  run  in  the  opposite  direction  to  the  intestate's  car  by  one 
Condon  assisted  by  one  Ripley.    Condon  and  Ripley  were 
employed  as  linemen  by  the  defendant.     The  duties  of  a  line- 
man were  to  make  such  repairs  as  were  called  for   and   di- 
rected upon  the  over-head  work  of  the  system,  that  is,  its 
poles  and  wires.     On  the  day  of  the  accident,   Ccndon  as- 
sisted by  Ripley  ran  the  motor  car  out  of  the  upper  car-barn 
and  down  a  spur  track  to  a  junction  with  the  main  line,  and 
then  started  it  towards  Camden,  upon  the  main  line  which  at 
that  point  consisted  of  a  single  track  situated  between  two 
turn-outs,  one  turn-out  at  the  lower  car-barn  and  power-house, 
a  few  hundred  feet  towards  Rockland  from  the  junction  with 
the  spur  track;  the  other  turn-out.   Oakland  Siding,   being 
some  distance  away  towards  Camden  on  the  farther  side  of  a 
hill  which  rose  between  the  junction  and  Oakland  Siding. 
Owing  to  this  hill  and  a  heavy  fog  which  prevailed  at  the  time, 
the  two  cars  did  not  discover  each  other  until  too  late  to 
avoid  collision.     In  the  collision  the  plaintiff  was  injured  and 
subsequently  died  of  the  injuries  received.     The  situation 
may  be  better  understood  perhaps  from  the  following  rough 
sketch : 

(Omitted  as  not  essential.) 

The  plaintiff  claims  that  the  accident  was  due  to  the  fail- 
ure of  the  defendant  corporation  to  make  and  enforce  suita- 
ble rules  and  regulations,  for  the  protection  of  those  in  its 
employ,  regarding  the  running  of  the  cars  over  its  tracks. 
He  avers  that  the  defendant  negligently  and  carelessly  per- 
mitted its  servants  employed  in  the  construction  and  repair 
of  its  machinery,  apparatus,  poles,  and  wires  to  run  cars  at  will 
over  its  track,  without  ordinary  direction  and  control. 

Undoubtedly  it  is  the  duty  of  persons  and  corporations  en- 
gaged in  a  dangerous  and  complex  business  to  adopt,  promul- 
gate, and  enforce  such  rules  and  regulations,  for  the  conduct 
of  its  business  and  the  government  of  its  employees  in  and 
about  the  discharge  of  their  duties  as  will  afford  reasonable 
protection  to  its  servants  and  agents  in  the  discharge  of  those 
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duties.  A  (ailare  to  do  so  is  negligeoce,  and  for  ao  injury  re- 
sulting from  such  failure  the  employer  is  liable.  It  is  not 
necessary  that  sucb  rules  shall  be*  printed.  They  may  be 
simply  oral;  but,  whether  oral  or  prfnted,  it  is  the  duty  of 
the  employer  to  so  promulgate  them  as  to  afford  the  em- 
ployees a  reasonable  opportunity  of  ascertaining  their  terms. 
Knowledge  of  the  rule,  however,  is  su£Bcient.  If  the  servant 
has  such  knowledge,  it  matters  not  how  the  rule  was  promul- 
gated or  the  knowledge  obtained.  Moreover,  the  master,  in 
making  rules,  is  only  held  to  the  exercise  of  ordinary  care. 
He  is  not  bound  to  anticipate  and  guard  against  accidents 
which  cannot  be  foreseen  by  the  use  of  ordinary  prudence. 
He  is  not  called  upon  to  make  or  promulgate  rules  as  to  how 
bis  servants  shall  conduct  themselves  outside  of  the  scope  of 
their  employment,  or  as  to  how  business  shall  be  carried  on, 
or  any  act  done  which  is  not  carried  on  or  done  by  his  knowl- 
edge and  permission  or  consent,  either  express  or  implied. 
It  is  for  the  conduct  of  his  business  and  the  government  of  his 
employees  in  and  about  the  discharge  of  the  duties  of  their 
employment  that  he  is  bound  to  make  rules  and  regulations. 
When  acting  without  his  employer's  authority,  and  beyond 
the  scope  of  his  own  employment,  the  servant  is  as  much«a 
stranger  to  his  master  as  is  a  third  person,  in  regard  to  whose 
conduct,  as  he  has  no  power,  so  he  is  under  no  obligation  to 
make  rules. 

'  Applying  these  principles  to  the  present  case,  we  find  that 
the  defendant  had  printed  rules,  the  adequacy  and  sufficiency 
of  which  are  not  questioned,  for  running  passenger  cars;  but 
it  had  only  oral  regulations  for  the  running  of  its  construction 
cars.  Before  any  question  can  arise  as  to  the  sufficiency  of 
such  rules  or  the  manner  of  their  promulgation,  it  is  incum- 
bent upon  the  plaintiff  to  prove,  as  he  has  alleged,  that  the 
act  of  Condon  in  taking  out  the  motor  construction  car  and 
running  it  over  the  line  on  the  day  of  the  accident  was  done 
by  the  authority,  permission,  and  consent  of  ttae  defendant. 
It  was  not  within  the  scope  of  his  employment.  He  was 
a  lineman  or  helper  to  the  lineman.  His  duties  were,  as 
stated  by  himself,  ^'repairing  wire  and  trolley  and  one  thing 
and  another''  to  keep  the  line  fixed  up  and  in  running  order. 
He  had  nothing  to  do  with  the  running  of  cars.  The  move- 
ment of  cars  upon  the  entire  system  was  under  the  control  of 
Mr.  Chisholm,  the  defendant's  assistant  superintendent, 
from  whom  also  the  linemen  at  this  time  took  their  orders 
as  to  their  work.  When  it  was  necessary  to  transport  the 
tower  car  from  place  to  place  in  the  repair  work  of  the  line- 
men, it  was  done  by  attaching  it  to  a  regular  passenger  car, 
which  did  not  and  could  not  interfere  with  the  running  of  the 
other  cars.  If,  for  any  reason,  this  was  impractical  or  incon- 
venient, the  motor  car  might  be  used,  but  only  by  the  special 
direction  of  Mr.  Chisholm.  There  is  no  evidence  in  the  case 
that  the  linemen  had  any  authority  to  take  out  the  motor 
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car  upon  their  own  judgment,  and  inject  it  at  will  into  the 
transportation  system  of  the  defendant  The  only  other 
time  Condon  ever  took  the  motor  car  oat  npon  the  line  he 
obtained  permission  from  Mr.  Chisholm,  and  followed  his 
specific  directions.  Libby,  who  was  with  him,  and  whose 
employment  covered  a  similar  period  of  time,  never  had  taken 
the  motor  car  out  himself,  and  stated  that  he  had  no  author- 
ity so  to  do,  and  bad  nothing  to  do  with  that  branch  of  the 
business.  Without  stating  the  testimony  further,  it  is  suffi- 
cient to  say  that  a  most  careful  examination  of  it  fails  to 
show  any  authority  on  the  part  of  Condon  or  any  other  line- 
man, resulting  from  their  employment,  to  run  the  motor  car 
over  the  defendant's  track,  except  by  special  ord^  from  Mr. 
Chisholm. 

It  is  not  claimed  that  any  such  order  was  expressly  given 
on  the  day  of  the  accident,  but  it  is  contended  that  authority 
may  be  implied  from  the  attendant  circumstances.  The  acci- 
dent occurred  on  Monday  afternoon.  On  the  Saturday  pre- 
vious, while  Condon  and  Libby  were  out  ^ith  the  tower  car 
attached  to  a  regular  passenger  car,  Mr.  Chisholm  told  Con- 
don to  go  and  fix  some  wires  up  to  the  Highlands.  He  did 
not  have  time  to  do  it  Saturday,  and  on  Monday  afternoon, 
without  any  further  conversation  or  notice  to  Mr.  Chisholm^ 
took  the  motor  out  upon  the  main  line,  and  was  proceeding 
on  his  way  to  make  these  repairs,  when  the  collision  took 
place.  It  is  self-evident  that  notice  to  Chisholm  of  the  move- 
ments of  all  cars  was  necessary  to  the  safety  of  the  defend- 
ant's passengers  and  servants.  The  instruction  given  by 
Chisholm  on  Saturday  to  Condon,  who  was  then  out  making 
repairs  with  the  tower  car  alone  attached  to  a  regular  pas- 
senger car,  can  afford  no  basis  for  any  inference  of  author- 
ity for  Condon  at  some  future  time  to  run  the  motor  car  over 
the  line  without  any  notice  to  Chisholm,  who  had  charge  of 
the  running  of  all  the  cars  upon  the  road.  No  such  author- 
ity could  have  been  intended  to  be  conferred  by  Chisholm, 
and  none  such  could  have  been  understood  to  have  been  re- 
ceived by  Condon,  who  says  that  he  supposed  Chisholm  had 
charge  of  letting  out  cars  and  directing  whether  any  cars 
should  be  put  upon  the  line  outside  of  the  regular  passenger 
cars. 

Condon,  at  the  time  of  the  accident,  was  acting  outside  the 
scope  of  his  employment,  without  the  express  or  implied  au- 
thority of  the  defendant;  a  mere  volunteer,  for  whose  act  it 
was  not  responsible,  and  for  whose  government,  while  so  act- 
ing, it  was  under  no  obligation  to  make  rules  or  regulations. 
It  may  be  observed,  however,  that  the  entire  evidence  con- 
clusively shows  that  the  accident  was  not  due  to  any  failure 
on  the  part  of  the  defendant  to  adopt  and  promulgate  suita- 
ble rules,  but  to  the  failure  of  Condon  and  Libby  to  observe 
and  practice  the  rules,  either  as  to  giving  notice  to  the  pre- 
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ceding  passenger  car  that  the  motor  was  about  to  follow  it,  or 
as  to  taming  on  or  observing  the  signal  lights  which  pro- 
tected this  section  of  the  defendant's  track,  both  of  which 
rules  they  perfectly  knew  and  understood,  aud  the  observance 
of  either  one  of  which  would  have  prevented  the  collision. 

Exceptions  overruled. 


HARRILL  V.  SOUTH  CAROLINA  &  G.  E.  R.  CO.  OF  NORTH 

CAROLINA. 

(Supreme  Court  of  North  Carolina,  May  27,  1904.) 

[47  S.  E.  Rep.  730.] 

Railroads — Partnership — Existence  of  Relation — Question  for 
Jury* — In  an  action  against  a  railroad  company  for  wrongfully  caus- 
ing the  death  of  plaintiff's  intestate,  who  was  alleged  to  have  been 
employed  by  defendant  as  an  engineer,  evidence  considered,  and  held 
to  justify  submission  to  the  jury  of  the  question  whether  defendant 
and  another  corporation  of  the  same  name  were  partners  in  operating 
the  portion  of  the  road  where  deceased  was  killed." 

Same — Same — Same — Same. — ^This  question  was  one  of  fact  for  the 
jury. 

Same— Same— Ultra  Vires— Liability  to  Third  Parties.— That  a  part- 
nership agreement  between  railroads  is  ultra  vires  as  between  the 
public  and  the  corporations  does  not  relieve  the  company  from  con- 
tractual liability  to  third  persons. 

Same — Same — Injuries  to  Employees — Liability. — A  railroad  cor- 
poration operating  a  road  jointly  with  another  corporation  is  responsi- 
ble for  injury  to  its  employees,  as  a  natural  person  would  be  for  the 
liabilities  of  a  firm  of  which  he  is  a  member. 

Death  of  Engineer — Knowledge  of  Defect  on  Part  of  Both  Defend- 
ant and  Deceased — Right  to  Recover — Lex  Loci — Evidence. — In  an 
action  in  North  Carolina  against  a  railroad  company  for  wrongfully 
causing  the  death  of  an  engineer  on  a  part  of  its  road  in  South  Caro- 
lina, an  attorney  from  the  latter  state  testified  that,  under  the  Con- 
stitution of  that  state,  knowledge  by  the  deceased  of  the  dangerous 
condition  of  the  trestle  by  the  falling  of  which  he  was  killed  would 
not  defeat  recovery  for  his  death,  and  cited  South  Carolina  cases  in 
support  of  his  statement.  On  cross-examination,  witness  testified 
that  any  degree  of  contributory  negligence  would  defeat  recovery, 
and  defined  "contributory  negligence.  Held  to  sustain  an  instruction 
that  if  the  trestle  was  defective,  to  the  knowledge  of  defendant,  knowl- 
edge by  deceased  of  its  dangerous  condition  would  not  defeat  re- 
covery. 

Same — Same — Contributory  Negligence — Assumption  of  Risk — In- 
stmction. — ^The  court  charged  that  contributory  negligence  does  not 
apply  to  the  use  by  an  employee  of  ways  known  by  the  company  to 
be  defective,  and  which  the  employee  is  required  to  use  and  can  use 
in  but  one  way,  but  that  an  employee  cannot  hold  his  employer  liable 
for  his  wrongful  acts,  done  contrary  to  his  duty,  so  that  culpable 
negligence  contributing  to  the  injury  would  bar  recovery.  It  was 
further  stated  that  if  the  contributive  fault  was  of  a  negative  char- 
acter, and  would  not  have  existed  but  for  the  primary  wrong,  it  is 
not  to  be  charged  to  the  injured  person,  but  to  the  original  wrong- 
doer. On  the  specific  facts,  the  court  charged  that  if  it  was  pointed 
out  to  deceased  that  the  trestle  was  dangerous,  and  it  was  in  fact 
apparently  so,  and  deceased  went  on  it  without  exercising  ordinary 
prudence,  he  could  not  recover,  but  that  if  he  was  told  to  examine  it. 
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and  did  so,  without  discovering  that  it  was  dangerous,  and  believed 
that  he  could  go  over  it  with  usual  safety,  and  violated  no  rule  of  the 
company,  he  could  recover.    Held  not  erroneous. 
Montgomery,  J.,  dissenting. 

Appeal  from  Superior  Court,   Rutherford    County;  B.   F. 
Long,  Judge. 

Action  by  R.  N.  Harrill,  as  administrator  of  the  estate  of 
Jake  Metcalf»  deceased,  against  the  South  Carolina  &  Geor- 
gia Extension  Railroad  Company  of  North  Carolina.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

See  44  S.  E.  109. 

P.  J.  Sinclair,  G.  W.  S.  Hart,  and  N.  W.  Hardin,  for  ap- 
pellant. 
E.  J.  Justice  and  Busbee  &  Busbee,  for  appellee. 

CONNOR,  J.    The  plaintiff  alleged  that  his  intestate,  Jake 
Metcalf,  was  on  and  before  April  20,  1901,  employed  by  the 
defendant  as  a  locomotive  engineer,  and  was  on  said  day  en- 
gaged in  running  an  engine  carrying  cars  from  Blacksburg,  S. 
C.,  to  Marion,  N.  C. ;  that  while  so  engaged  he  was  killed  by 
the  falling  of  a  bridge  or  treslle,  being  a  part  of  defendant's 
track  over  Buffalo  creek,  in  South  Carolina ;  that  said  trestle 
was  on  said  day,  by  reason  of  defendant's  negligence,   in  a 
defective  and  dangerous  condition,   and,   by  reason  thereof, 
gave  way  and  fell,  causing  the  death  of  his    intestate.     De- 
fendant denied  that  plaintiff's  intestate  was,   on    the  day 
named,  employed  by  or  engaged  for  the  defendant  in  pulling 
a  train  from  the  points  named  in  the  complaint.    The  defend- 
ant also  denied  the  allegation  of  negligence,  and  averred  that 
plaintiff's  intestate  assumed  the  risk  of  crossing  the  trestle^ 
and  was  guilty  of  contributory  negligence.     At  the  conclusion 
of  the  plaintiff's  testimony,  defendant  moved  for  judgment 
of  nonsuit,  for  that  (i)  the  plaintiff  has  failed  to  show  that 
the  defendant  company,  the  South  Carolina  &  Georgia   Ex- 
tension Railroad  Company  of  North  Carolina,  ran  its  train, 
or  built  or  is  required  in  law  to  maintain  the  trestle  over 
Buffalo  creek,  in  South  Carolina,  or  that  the  plaintiff's  intes* 
tate  was    employed  by  defendant  company;  (2)  that  there 
was  no  evidence  of  negligence  on  the  part  of  defendant;  (3) 
that  plaintiff's  evidence  demonstrated  that  his  intestate  was 
not  without  fault,  and  that  he  came  to  his  death  by  his  own 
negligence.    The  motion  was  refused,  and  was  renewed  upon 
the  same  grounds  at  the  conclusion  of  the  entire  testimony, 
and  again  refused,  and  defendant  excepted.    The  court  sub- 
mitted the  following  issues  to  the  jury:   ''(i)  Was  plaintiff's 
intestate  employed  and  sent  by  defendant  on  April  20,  1901, 
as  ensfineer,  for  the  purpose  of  running  an  engine,  and   cars 
attached,   from  Blacksburg,   S.  C,  to    Marion,  N.  C,   over 
Buffalo  creek  trestle,  as  alleged  in  the  compliant?     (2)  Was 
intestate  killed  by  the  wrongful  act  and  negligence  of  defend- 
ant, as  alleged?    (3)  Did  intestate,  by  his  own  negligence^ 
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contribute  to  his  death?    (4)  What  damage,  if  any,  is  plain- 
tiff entitled  to  recover?" 

The  controversy  in  regard  to  the  relation  which  the  plain- 
tiff's intestate  bore  to  the  defendant  company  is  presented  by 
the  first  ground  assigned  for  the  motion  to  nonsuit,  and  cer- 
tain special  prayers  for  instruction  asked  by  defendant.  An 
examination  and  settlement  of  this  question  lies  at  the  thresh- 
old of  the  case.  If  the  plaintiff  has  introduced  no  evidence 
to  sustain  the  allegation  that  his  intestate  was  in  the  employ- 
ment of  the  defendant  company,  and  that  by  the  terms  of  such 
employment  he  was  required  to  run  his  engine  over  and 
across  Buffalo  creek  on  the  day  he  was  killed,  the  motion  for 
nonsuit  should  have  been  allowed.  The  testimony  in  regard 
to  the  status  of  the  defendant,  and  its  relation  to  the  South 
Carolina  corporation  owning  the  railroad  to  the  North  Caro- 
lina line,  is  certainly  unsatisfactory.  To  correctly  under- 
stand the  status  of  the  defendant  corporation,  it  becomes 
necessary  to  state  as  concisely  as  possible  its  history  and  re- 
lation to  certain  other  corporations.  The  General  Assembly  of 
this  state,  at  its  session  of  1887  (page  143,  c.  77),  consolidated 
the  Charleston,  Cincinnati  &  Chicago  Railroad  Company,  a 
South  Carolina  corporation,  with  two  North  Carolina  corpora- 
tions, creating  the  Charleston,  Cincinnati  &  Chicago  Railway 
Company,  a  North  Carolina  as  well  as  a  South  Carolina  cor- 
poration, operating  a  railroad  from  Marion,  N.  C,  to  Blacks- 
burg,  S.  C.  This  railroad,  with  all  of  its  property,  rights, 
franchises,  etc.,  in  both  statef,  was  sold  under  foreclosure  pro- 
ceedings in  the  Circuit  Court  of  the  United  States,  and  was 
by  the  purchaser  incorporated  under  the  corporate  name  of 
the  Ohio  River  &  Charleston  Ry.  Co.  Bradley  v.  Railroad, 
119  N.  C.  918,  appendix.  This  last-named  corporation  exe- 
cuted certain  mortgages,  which  were  foreclosed  pursuant  to  a 
decree  of  the  Circuit  Court  of  the  United  States  for!the  West- 
ern District  of  North  Carolina,  and  the  property,  rights, 
franchises,  etc.,  purchased  by  Samuel  Hunt  and  others.  Pur- 
suant to  sections  697,  698,  and  2005  of  the  Code,  the  pur- 
chasers formed  a  new  corporation  under  the  name  of  the 
South  Carolina  &  Georgia  Extension  Railroad  Company  of 
North  Carolina.  At  tbe  session  of  the  General  Assembly  of 
1899  (Pub.  Laws  1899,  p.  129,  c.  35)  the  Legislature  incorpo- 
rated said  company  under  said  name;  conferring  upon  it  all 
of  the  rights,  powers,  privileges,  franchises,  and  immunities 
that  at  any  time  belonged  to  the  Charleston,  Cincinnati  & 
Chicago  Railroad  Company,  or  to  the  Ohio  &  Charleston 
Railway  Company  of  North  Carolina,  or  to  the  Ohio  River 
&  Charleston  Railroad  Company  or  to  any  or  all  of  their 
predecessors.  The  said  corporation  was  authorized  to  oper- 
ate and  maintain  a  railroad  from  the  said  line,  on  the  county 
line  of  Cleveland  county,  to  the  town  of  Marion,  in  the  state 
of  North  Carolina,  and  was  authorized  and  empowered  to 
assign  or  lease  its  franchises,  rights,  and  property,  and  to  con- 
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solidate  with  any  other  corporation  organized  under  the 
laws  of  this  or  any  other  state.  The  manner  in  which  said 
consolidation  shall  be  made,  and  the  evidence  thereof,  is 
fully  set  forth  in  section  8  of  chapter  35  of  said  act,  which 
was  ratified  January  31,  1899.  On  the  i8th  of  August,  iSgS, 
the  South  Carolina  &  Georgia  Extension  Railroad  Company 
of  South  Carolina  was  chartered,  which  charter  was  confirmed 
by  the  Legislature  of  South  Carolina  on  the  ist  day  of  March, 
1899.  The  same  persons,  except  P.  J.  Sinclair,  are  named 
as  directors  of  the  South  Carolina  corporation.  The  Consti- 
tution of  South  Carolina  forbids  any  foreign  corporation  to 
do  business  there  without  the  consent  of  the  Legislature  of 
that  state.  There  was  no  evidence  that  said  corporation  had 
consolidated  in  accordance  with  the  provisions  of  section  8, 
c.  35.  p.  131.  of  the  Laws  of  1899.  There  was  no  other  line 
of  road  running  from  Marion,  N.  C,  through  Rutherford  and 
Cleveland  county,  to  the  South  Carolina  line,  than  the  one 
which  extends  to  South  Carolina  and  across  to  Blacksburg. 
It  appeared  in  evidence  that  the  intestate  was  employed  by 
the  South  Carolina  &  Georgia  Extension  Railway  Company. 
This  was  shown  by  vouchers  and  checks  issued  to  the  said  in- 
testate, drawn  upon  the  National  Union  Bank,  Rock  Hill,  S. 
C,  the  National  Bank  of  Gafiney,  Gaiiney,  S.  C,  Merchants'. 
&  Planters'  Bank,  Gaffney,  S.  C.,  or  B.  Blanton  &  Co., 
Bankers,  Shelby,  N.  C.  There  was  also  evidence  tending  to 
show  that  the  run  of  said  intestate  was  from  Blacksburg,^  S. 
C,  to  Marion,  N.  C,  and  return;  that  he  had  been  making 
this  run  for  about  two  years;  that  he  was  working  for  the 
same  company  during  this  time.  His  widow  testified  that  he 
was  working  on  the  road  which  operated  trains  in  North  Car- 
olina from  Marion  along  the  line  of  what  is  known  as  the 
^'Three  C.  Road";  that  he  had  the  rulebook  and  time-tables 
issued  by  the  South  Carolina  &  Georgia  Extension  Railroad 
Company.  It  was  in  evidence  on  the  part  of  t^e  defendant 
that  Thomas  A.  Smith  was  a  section  master,  having  under 
his  charge  a  portion  of  the  road  running  from  Blacksburg,  S. 
C,  to  Earle,  N.  C.  It  was  further  in  evidence  on  the  part  of 
said  witness  that  he  had  been  section  master  of  said  road 
eight  or  ten  years;  that  three  miles  of  his  section  was  in 
North  Carolina,  and  three  in  South  Carolina,  including 
Buffalo  creek;  that  it  was  under  one  management,  and  that 
he  was  employed  by  one  company;  that  his  employment 
covered  the  time  of  death  of  plaintiff's  intestate.  Another 
witness  for  the  defendant  testified  that  he  was  employed  on 
said  road,  and  did  not  know  he  was  working  for  but  one 
company.  It  was  further  in  evidence  by  W.  M.  Wilkie  on 
the  20th  day  of  April,  1901,  he  was  employed  in  repairing 
cars  in  the  shop  at  Blacksburg  for  the  South  Carolina  & 
Georgia  Extension  Railroad  Company;  that  he  bad  worked 
on  trestles  from  Blacksburg,  S.  C,  to  Brushy  Creek,  N.  C. ; 
that  Mr.  Tripp  was  superintendent,  Mr.  Maxwell  was  super- 
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visor  of  the  track,  and  Mr.  Nutting  was  supervisor  of  the 
bridges  and  trestles.  There  was  no  evidence  of  the  existence 
of  any  corporation  by  the  name  of  the  Georgia  &  South  Car- 
olina Extension  Railroad  Company. 

The  defendant  denies,  ''on  information  and  belief/'  many 
of  the  allegations  of  the  complaint  in  respect  to  the  relation 
the  plaintifi's  intestate  bore  to  the  corporation.  For  in- 
stance, the  fifth  allegation  of  the  complaint  is  ''that  on  the 
morning  of  April  20,  1901,  the  said  intestate  was  sent  out  by 
defendant  from  Blacksburg,  S.  C,  on  his  regular  run,  with  a 
train  consisting  of  engine  and  tender,  freight  cars,  and  pas- 
senger coach,  as  plaintiff  is  informed  and  believes."  The 
answer  is,  "It  denies  on  information  and  belief  the  statement 
of  facts  in  the  fifth  paragraph  of  the  complaint.*'  It  is  very 
doubtful  whether  this  answer  to  this  very  material  allegation 
raised  an  issue.  Code,  §  243,  requires  the  answer  to  either 
deny  each  allegation,  or  "any  knowledge  or  information 
thereof  sufiBcient  to  form  a  belief. "  However  this  may  be, 
no  question  was  raised  in  regard  to  it  by  the  plaintiff,  and  we 
notice  it  only  as  indicating  the  trend  of  the  defendant's  an- 
swer to  the  vital  question  as  to  its  relation  to  the  employment 
of  the  plaintifi's  intestate.  The  entire  testimony  presents 
the  very  singular  and  anomalous  spectacle  of  a  railroad  track 
originally  built  and  belonging  to  a  corporation  chartered  by 
the  General  Assembly  of  two  states,  running  and  operating 
in  both  states  a  continuous  line,  being  sold,  and  the  pur- 
chasers incorporating  two  companies  of  the  same  name,  ex- 
cept that  one  is  "of  South  Carolina,"  and  the  other  "of 
North  Carolina."  The  two  roads  are  operated  by  persons 
who  adopt  the  name  of  "The  South  Carolina  and  Georgia 
Extension  Railroad  Company."  There  is  no  evidence  of  any 
consolidation  of  the  two  corporations,  or  of  any  lease  of  the 
track  of  one  company  to  the  other.  The  two  roads  are  oper- 
ated by  a  common  set  of  ofiBcers,  the  section  assigned  to  one 
of  the  section  masters  being  one-half  in  each  of  said  states — 
one  superintendent,  one  inspector  of  cars,  and,  in  general, 
one  set  of  employees.  The  checks  given  to  the  plaintifi's 
intestate  indicate  that  the  road  is  operated  from  a  common 
treasury.  There  is  other  testimony  to  the  same  effect. 
There  is  no  more  evidence  that  the  plaintiff's  intestate  was 
employed  by  the  South  Carolina  than  by  the  North  Carolina 
corporation.  If  the  defendant's  contention  be  sustained,  we 
have  the  anomalous  condition  of  employees  operating  a 
railroad  with  no  responsible  head,  and  no  one  responsible  for 
injuries  sustained  by  them,  and  no  one  responsible  to  the 
public  for  breach  of  contracts.  There  must  be  some  explana- 
tion of  this  condition.  The  plaintiff  served  notice  upon  the 
defendant  "to  produced,  in  a  legal  form,  showing  that  it  would 
be  competent  testimony,  the  charter  of  the  South  Carolina 
&  Georgia  Extension  Railroad  Company,  and  states  that  it  is 
alleged  by  the  plaintiff  that  there  is  no  such    legal  charter. 
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and  that  there  was  an  attempt  at  consolidation  of  the  Soatb 
Carolina  &  Georgia  Extension  Railroad  Company  of  Sontb 
Carolina,  and  the  Soath  Carolina  &  Georgia  Extension  Rail- 
road Company  of  North  Caiolina,  which  did  not  have  the 
efiect  of  extinguishing  the  two  former  corporations  and  cre- 
ating a  new  one,  but  which  made  a  partnership  of  the  two 
former,  which  did  business  under  the  name  and  style  of  the 
South  Carolina  &  Georgia  Extension  Railroad  Company;  it 
being  a  partnership,  and  not  a  corporation."  There  was 
no  response  to  this  demand.  There  is  but  one  possible  theory 
upon  which  the  operation  of  these  roads  in  the  manner  testi- 
fied to  by  the  witnesses  for  both  plaintifi  and  defendant  can 
be  explained.  The  plaintiff  contends  that  there  was  testi- 
mony competent  to  be  submitted  to  the  jury  tending  to  show 
that  the  two  corporations  were  running  and  operating  said 
roads  under  an  arrangement  or  agreement  which,  in  law,  con- 
stituted them  partners  under  the  name  of  the  South  Carolina 
&  Georgia  Extension  Railroad  Company,  and  asked  his  honor 
to  submit  this  question  to  the  jury;  the  defendant  objecting 
for  that  there  was  no  evidence  to  sustain  such  instruction. 
His  honor  having  refused  the  motion  for  nonsuit  and  sub- 
mitted the  question  to  the  jury,  the  exception  to  his  refusal 
and  instruction  to  the  jury  raises  the  question  whether  there 
was  any  evidence  to  sustain  it.  Among  other  instructions* 
his  honar  said  to  the  jury:  ''There  is  some  evidence  tending 
to  show  the  corporation  which  is  sued,  and  which  was  char- 
tered by  the  Legislature  of  North  Carolina,  operated  a  rail- 
road in  North  Carolina  in  1899,  1900,  and  1901,  and  that 
trains  operated  over  this  road  at  that  time  passed  into  South 
Carolina  and  over  Buffalo  creek  daily.  Mrs.  Metcalf  testified^ 
as  the  court  recalls,  that  her  husband  was  employed  by  the 
company  so  operating  the  trains  in  this  state,  and  that  he 
was  required,  as  such  employee,  in  the  performance  of  his 
duty,  to  go  on  to  Blacksburg,  and  over  this  trestle.  If  yoo 
find  from  any  evidence  in  this  case  that  the  plaintiff's  intes- 
tate was  employed  by  the  defendant,  and  was  required  to  go 
over  the  trestle  at  Buffalo  creek,  in  South  Carolina,  you  will 
answer  the  first  issue, 'Yes.'  "  The  defendant  excepted  to 
this  instruction.  "The  jury  will  answer  the  first  issue 'Yes^ 
if  they  find  from  the  greater  weight  of  the  evidence  that  the 
South  Carolina  &  Georgia  Extension  Railroad  Company  of 
North  Carolina  and  the  South  Carolina  &  Georgia  Extension 
Railroad  of  South  Carolina,  under  the  name  and  style  of  the 
South  Carolina  &  Georgia  Extension  Railroad  Company, 
jointly  or  by  mutual  consent  employed  plaintiff's  intestate,  and 
made  it  his  duty,  as  an  engineer,  to  run  from  Maiion,  N.  C  , 
to  Blacksburg,  S.  C,  on  April  20,  1901,  and  operated  trains 
over  the  railroad  leading  from  Marion  to  Blacksburg  as 
one  company,  with  a  common  set  of  officers  and  a  common 
treasurer,  when  the  said  South  Carolina  &  Georgia  Extension 
Railroad  Company  had  not  been  incorporated  according  to 
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law,  and  there  bad  been  no  legal  consolidation  of  tbe  said 
two  companies." 

It  is  beld  by  tbis  court  in  Rocky  Mount  Mills  v.  Railroad 
Co.»  119  N.  C.  693,  25  S.  £.  854,  56  Am.  St.  Rep.  682,  that 
where  two  or  more  connecting  roads  have  agreed  among 
themselves  to  conduct  business  through  their  systems  under 
the  name  adopted  by  them,  and  have  so  advertised  to  the 
public,  and  have  so  contracted  with  persons,  that  each  road 
which  is  a  party  to  such  agreement  is  liable  for  the  negli- 
gence of  the  other  roads.  In  that  case  it  appeared  that  cer- 
tain connecting  roads  had  entered  into  an  agreement  to 
receive  and  transmit  freight  under  a  through  bill  of  lading; 
that  they  adopted  the  name  and  style  of  the  Atlantic  Coast 
Dispatch,  and  issued  bills  of  lading  in  that  name.  For  the 
failure  to  promptly  carry  and  deliver  freight,  it  was  held  that 
either  of  the  roads  to  such  agreement  might  be  sued  for  dam- 
ages. The  court,  after  discussing  the  question,  says:  ''Upon 
examination  and  reflection,  we  are  of  the  opinion  that  the 
defendants  and  their  connecting  lines  are  jointly  liable,  each 
for  the  others,  on  the  contract  before  us,  and  that  they  are 
also  entitled  to  the  same  immunity  and  privileges  as  if  the 
contract  had  been  made  by  the  individual  company  sought 
to  be  charged  under  said  contract ;  that  is  to  say,  that  they 
are  engaged  in  business  as  partners  under  the  name  of  the 
Atlantic  Coast  dispatch.  They  are  still  common  carriers — 
none  the  less  so  because  they  have  certain  stipulations. 
Having  jointly  agreed  to  conduct  the  'all-rail  fast  freight 
line*  business,  under  tbe  name  above  stated,  between  the 
terminal  points  of  their  connections  north  and  south,  and 
having  so  informed  the  public  and  so  contracted  with  the 
plaintiff,  their  true  character  is  fixed  by  the  law  according  to 
the  nature  of  their  business,  and  such  character  cannot  be 
thrown  aside  by  any  declarations  in  the  contract  in  relation 
to  the  consequences  of  liabilities  attaching  thereto."  The 
court  again  says:  "Taking  notice,  as  we  are  at  liberty  to 
do,  that  the  numerous  transportation  lines  in  our  country, 
connecting  with  each  other,  constituting  continuous  lines 
between  localities,  are  important  factors  in  the  commercial 
life  of  the  country,  we  can  readily  see  that  if  the  shipper 
should  have  to  go  to  a  distant  state,  and  find,  as  best  he  can, 
the  negligent  party,  and  enforce  his  remedy  against  him  there, 
then  the  expense  and  trouble  would  in  many  cases  be  ruin- 
ous. On  the  contrary,  the  carrier's  remedy  in  a  case  like 
the  present  would  be  easy  and  speedy.^  The  whole  matter  is 
this:  The  defendants  and  their  associates  have  engaged  in 
a  public  business,  in  the  manner  described,  for  mutual  bene- 
fit and  convenience,  and  attempted  to  avoid  the  legal 
consequences  by  adopting  some  fancy  name,  and  by  stipulat- 
ing for  limitations  on  the  liabilities  incurred  in  the  exercise 
of  their  privileges  in  such  business." 

It  would  seem  clear  that  if  two  natural  persons  were  found 
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using  their  common  property  jointly,  permitting  those  in  the 
active  control  and  management  of  it  to  make  contracts,  collect 
money  for  its  use,  and  hold  themselves  out  to  the  public  as 
authorized  to  so  use  it,  the  question  as  to  whether  such  use 
was  the  result  of  some  agreement  or  partnership  would  be 
submitted  to  a  jury.  It  is  difficult  to  conceive  that  the  pres- 
ident and  directors  of  the  two  corporations  would  so  far 
abdicate  their  powers  and  fail  to  perform  their  duties  in 
respect  to  the  property  and  franchises  as  to  permit  strans^ers, 
without  authority,  to  assume  control  of  it,  employ  servants 
and  agents  to  operate  it,  assume  responsible  duties  to  the 
public,  and,  in  short,  to  do  all  such  things  in  respect  to  the 
property  as  the  corporations  were  authorized  to  do.  This 
will  be  the  condition  with  which  we  are  confronted,  unless 
those  who,  under  the  name  and  style  of  the  South  Carolina 
&  Georgia  Extension  Railroad  Company,  have  leased  this 
property  from  the  corporations,  are  operating  it  as  their 
property.  In  view  of  the  entire  evidence,  we  think  that  his 
honor  properly  submitted  the  question  to  the  jury.  It  is  well 
known,  as  a  part  of  the  history  of  this  country,  that  railroad 
companies  do  form  traffic  and  passenger  arrangements,  and 
otherwise  operate  their  property  jointly  for  their  common 
benefit.  Usually  this  is  done  by  virtue  of  special  permission 
granted  by  the  Legislatures  of  the  different  states.  If  it  be 
done  without  such  authority,  and  is  ultra  vires  as  between 
the  corporations  and  the  public,  they  could  not  escape  lia- 
bility to  persons  with  whom  they  had  formed  contractual  re- 
lations by  reason  thereof.  It  does  not  appear  that  the  South 
Carolina  &  Georgia  Extension  Railroad  Company  is  a  legal 
entity,  or  consists  of  anything  more  than  a  corps  of  superin- 
tendents, section  masters,  engineers,  and  other  persons 
employed  in  operating  a  railroad.  Surely  such  a  mythical 
personality  may  not  stand  to  the  front  and  prevent  the  court 
laying  hold  upon  the  real  owners  of  the  property,  as  the  jury 
have  found  real  operators  thereof,  and  fixing  them  with  lia- 
bility for  breach  of  contracts.  It  would  be  but  keeping:  the 
promise  to  the  ear,  and  breaking  it  to  the  hope,  to  say  to  this 
engineer  or  his  personal  representative  that  the  South  Caro- 
lina &  Georgia  Extension  Railroad  Company  is  alone  respon- 
sible for  a  defective  condition  of  the  bridge  by  which  he  lost 
his  life.  Questions  somewhat  analogous  to  this  have  come 
before  the  court,  and  it  has  been  uniformly  held  that  the 
jury  is  the  proper  tribunal  to  pass  upon  and  ascertain  the 
real  facts,  and  fix  real  responsibility.  In  the  case  of  Mus- 
champ  V.  Railroad  Co.,  8  Mees.  &  Wei.  421,  the  question  was 
presented  as  to  the  liability  of  the  defendant  for  loss  of  articles 
shipped  over  its  own  and  other  lines.  Lord  Abinger,  C.  J., 
said:  ''The  whole  matter  is  therefore  a  question  for  the  jury 
to  determine  what  the  contract  was,  on  the  evidence  before 
them."  In  Bradford  v.  So.  Car.  Railroad  Co.,  7  Rich. 
Law,  201,   62   Am.  Dec.  41  ii  the  court  held    that  in  such 
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cases  it  was  a  question  for  the  jury  to  determine.  In  Hart 
V.  Railroad,  8  N.  Y.  37,  S9  Am.  Dec.  447,  the  court  said:  ''I 
am  satisfied  from  this  evidence  that  the  refusal  of  the  judge 
to  nonsuit  the  plaintifi  was  right.  The  court  charged  the 
jury  that  it  was  for  them  to  say  whether  it  was  proved  that 
the  defendant,  by  its  agents,  received  the  baggage,  and  agreed 
to  carry  it  to  Troy,  and  on  the  decision  of  the  motion  for  a 
nonsuit,  after  all  the  evidence  was  given,  the  court  stated  it 
was  a  matter  to  be  left  to  the  jury.  The  court  was  right, 
both  in  the  charge  and  in  the  refusal  to  nonsuit.  There  were 
facts  which  it  was  proper  to  submit  to  the  jury,  who  were 
the  proper  judges  of  the  weight  of  evidence,  and  it  would  have 
been  error  to  have  refused  so  to  submit  them." 

We  think  that  his  honor's  ruling  in  the  matter  was  correct. 
The  jury  having  found,  under  the  instructions,  that  the  de- 
fendant corporation  was,  together  with  the  South  Carolina 
corporation,  operating  the  road  jointly,  of  course  it  becomes 
responsible  for  the  injury  sustained  by  its  employee  in  the 
same  manner  that  a  natural  person  would  be  for  the  liabili- 
ties of  a  partnership  of  which  he  was  a  member.  We  have 
carefully  examined  his  honor's  charge  upon  the  second  issue, 
and  find  no  error  therein. 

The  principal  contention  is  made  upon  the  question  of 
assumption  of  risk  and  contributory  negligence.  In  respect 
thereto  it  is  conceded  that  the  law  of  South  Carolina  prevails. 
Mr.  D.  W.  Robinson,  a  practicing  attorney  residing  in  South 
Carolina,  was  examined  as  a  witness  in  regard  to  the  law  of 
that  state,  and,  after  testifying  in  regard  to  article  9,  §  8, 
of  the  Constitution,  was  asked  the  following  questions:  ''If 
the  jury  should  find  that  the  engineer  of  a  locomotive  engine, 
employed  by  a  railroad  company,  while  running  a  train  across 
a  trestle  on  the  road  of  said  company  in  the  discharge  of  his 
duty  as  such  employee,  had  lost  his  life  by  the  trestle  giving 
way  on  account  of  some  defect  in  the  trestle,  and  the  engine 
falling  through  by  the  breaking  down  of  the  said  trestle, 
would  this,  under  the  laws  of  South  Carolina,  render  the 
railroad  company  liable  in  an  action  by  the  personal  repre- 
sentative of  deceased  for  damages  for  such  death?  Ans.  Yes, 
sir."  ''Under  the  laws  of  South  Carolina,  would  the  defense 
by  a  railroad  company  to  an  action  for  damages  by  reason  of 
the  falling  in  of  a  trestle  along  the  railroad  track,  and  the 
consequent  death  of  the  engineer,  that  the  engineer  knew  of 
the  dangerous  condition  of  the  trestle,  or  had  opportunity  to 
know  it,  avail  the  railroad  company  anything?  If  not,  why 
not?  Ans.  I  do  not  think  the  defense  of  knowledge  and 
assumption  of  risk  in  a  case  of  this  kind  would  avail  the 
defendant,  because;  the  provision  of  the  Constitution  of 
South  Carolina  (article  9,  §15)  makes  this  defense  of  no 
avail,  and  this  seems  to  be  the  construction  placed  upon  this 
provision  by  the  courts  of  South  Carolina."  The  witness 
thereupon  cites  a  number  of  cases  decided  by  the  Supreme 
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Coort  of  that  state;  aod  proceeds  to  say:    ^'But  if  this  case 
is  not  covered  by  the  provision  of  the  Constitation  which  I 
have  above  quoted,  then  the  law  applicable  to  it,  as  con- 
strued in  this  state,  is  that  the  question  whether  or  not  the 
party  is  to  be  deemed  to  have  assumed  the  risk,  from  knowl- 
edge of  the  dangerous  or  defective  character  of  the  appliances, 
machinery,  etc.,  which  he  uses,  is  a  question  for  the   jury. 
The  cases  already  cited  cover  this  doctrine."    The  witness 
was  examined  fully  in  regard  to  the  law  of  South  Carolina, 
and  upon  cross-examination  said:    ^^ Any  degree  of  contrib- 
utory negligence,  as  this  term  is  used  by  the  Supreme  Court 
of  South  Carolina,  and  properly  understood,  will  defeat  a  re- 
covery.   The  meaning  of  'contributory    negligence,' as  de- 
fined by  the  Supreme  Court  of  South  Carolina,  is  that  kind 
of  negligence  of  the  plaintiff  which  is  a  direct  and  proximate 
cause  of  the  injury  combining  and  concurring  with  the  de- 
fendant's negligence  in  the  same  matter,  causing  the  injury. 
Unless  it  is  the  direct  and  proximate  cause,  it  is  not  contrib- 
utory negligence,  within  the  meaning  of  the  term  used  by 
the  Supreme  Court  of  South  Carolina.    The  distinctions  and 
doctrines  applicable  to  a  proper  understanding  of  contribu- 
tory negligence  will  be  found  in  the  Bodie  Case  [Bodie  v. 
Charleston  &  W.  C.  Ry.  Co.  (S.  C.)  39  S.  E.   715,  44  S.  E. 
943].  above  referred  to."     His  honor  read  to  the  jury  the  con- 
stitutional provision,  and  said:    ''If  this  trestle  was  danger- 
ous in  its  construction,  or  in  any  other  manner,  as  alleged 
in  the  complaint,  and  if  the  defendant  company  knew  this, 
and  required  and  permitted  its  engineers,  in  the  performance 
of  the  duties  of  their  employment,  to  pass  over  it,  then  I 
charged  you  that  such  engineers  would  not  be  barred  of  their 
recovery,  in  case  of  injury  to  them,  because  they  knew  the 
trestle  was  thus  defective."    We  think  there  was  evidence  to 
sustain  this  instruction.     In  regard  to  the  issue  of  contribu- 
tory negligence,  his  honorcharged  the  jury  as  follows:  "Con- 
tributory negligence,  in  South  Carolina,  does  not  apply  to  the 
use  of  an  employee  of  a  railroad  company  of  defective  ways 
of  such  company,  when  the  railroad  company  knew  the  ways 
were  defective,  and  the  employee  was  required  by  it  to  use 
such  ways  in  the  performance  of  his  duty,  and  when  there  is 
but  one  manner  or  method  of  using  the  same,  and  the  em- 
ployee is  injured  in  so  using  it.     An  employee  of  a  railroad 
company  cannot  hold  his  employer    liable  for  his  wrongful 
acts  done,  not  in  obedience  to  his  duty  as  such  employee,  but 
contrary  to  it.    The  Constitution  of  South  Carolina  does  not 
go  this  far.     It  is  not  to  be  assumed  that  a  man  in  his  senses 
will  heedlessly  imperil  his  own  life.     Culpable  negligence  of 
the  plaintiff's  intestate,  properly  so  called,  which  contributed 
to  the  injury,  must  always  defeat  the  action.     But  the  nature 
of  the  primary  wrong  has  much  to  do  with  the  judgment, 
whether  or  not  the  contributive  fault  was  of  a  negative  charac- 
ter, such  as  a  lack  of  vigilance,  and  was  itself  caused  by. 
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or  would  not  have  existed  but  for,  the  primary  wrong.  It  is 
not,  in  law,  to  be  charged  to  the  injured  one,  but  to  the  origi- 
nal wrongdoer.  SeeKirby  v.  Railroad  (June  24,  1902,  S.  C.) 
41  S.  £.  774.  If  the  jury  finds  that  when  the  intestate,  Jake 
Metcalf,  on  the  morning  of  April  20,  1901,  arrived  at  Buffalo 
trestle,  and  was  waived  down  by  Tom  Smith,  the  section 
master,  and  they  went  together  out  on  the  trestle,  and  Smith 
pointed  out  to  Metcalf  that  the  track  of  the  railroad  was  out 
of  order,  and  the  trestle  was  dangerous  and  unsafe,  and  waived 
him  not  to  go  over  it,  and  told  the  intestate  that  the  trestle 
was  unsafe,  or  if  it  was  apparently  more  unsafe  and  more 
likely  to  fall  than  usual,  and  this  could  have  been  detected  by 
ordinary  prudence,  and  Jake  Metcalf  did  not  exercise  such 
prudence,  and  was  thereby  injured  as  the  direct  result  thereof, 
you  will  answer  the  third  issue  ^Yes,'  or,  if  he  willfully 
killed  himself,  you  will  answer  the  third  issue 'Yes.'  You 
will  answer  the  third  issue  'No,'  if  you  find  from  the  evidence 
that  when  Jake  Metcalf  at  rived  at  the  trestle  over  Buffalo 
creek  on  the  morning  of  April  20,  1901,  he  was  flagged  down 
by  Tom  Smith,  the  section  master,  and  told  that  the  ^creek 
was  high,  and  that  he  wanted  Metcalf  to  get  out  and  examine 
the  trestle,  and  he  did  so,  and  walked  out  on  the  trestle  with 
Smith,  and  the  track  appeared  to  be  in  alignment  and  sur- 
face, and  there  was  nothing  the  matter  with  the  track  or  tres- 
tle, so^  far  as  appeared  from  examination,  except  the  water 
was  high,  and  came  up  on  the  trestle  as  high  as  is  represented 
by  the  red  line  on  the  picture.  Exhibit  3,  and  that  there  was 
a  raft  above  the  trestle,  and  that  there  was  nothing  further 
unusual  about  the  track  or  trestle,  and  that  Metcalf  was  left 
by  Tom  Smith  to  rely  on  his  own  judgment  as  to  whether  he 
should  go  on  the  trestle,  and  was  not  warned  not  to  go,  and 
Metcalf  believed  he  could  go  over  it  with  as  much  safety  as 
for  some  months  before,  and  a  man  of  ordinary  prudence 
under  like  circumstances  would  have  ordinarily  so  believed, 
and  that  Metcalf  violated  no  rule  or  order  of  his  employer  in 
going  on  or  over  the  trestle."  Defendant  excepted  to  the 
giving  of  these  instructions.  We  think  there  is  no  error  in 
the  instructions  as  given.  The  defendant  asked  for  a  num- 
ber of  special  instructions,  the  larger  part  of  which  were 
given  with  certain  modifications,  which  we  have  carefully 
examined,  and  which  we  think  were  corectly  made.  This 
case  is  before  this  court  for  the  second  time,  and  was  argued^ 
at  the  last  term.  We  have  given  it  a  careful  and  anxious 
consideration.  It  was  argued  with  marked  ability  by  emi- 
nent counsel  on  both  sides.  It  is  not  for  us  to  say  what  the 
verdict  of  the  jury  should  have  been.  We  can  only  pass  upon 
the  exceptions  to  his  honor's  rulings  upon  questions  of  law, 
and  as  to  them,  for  the  reasons  hereinbefore  given,  we  find 
no  error. 
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SOUTHERN  RY.  CO.  v.  BANDY. 

(Supreme  Court  of  Georgia,  June  10,  1904.) 

[47  S.  £.  Rep.  923.] 

Care  Due  in  Discharging  Passengers.* — ^Where  a  carrier  accepts 
fare  to  a  particular  station,  it  is  not  sufficient  that  the  speed  of  the 
train  be  slackened,  but  the  company  is  bound  to  stop  the  train  so  as 
to  afford  the  passenger  an  opportunity  safely  to  alight. 

Right  of  Passenger  to  Relv  on  Conductor's  Instructions^ — A  passen- 
ger cannot  rely  on  the  conouctor's  instructions  as  a  sufficient  excuse 
or  Justification  for  doing  an  act  obviously  dangerous. 

Care  Required  of  Passenger  in  Alighting. — It  is  not  a  want  of  ordi- 
nary care  if  a  passenger  prudently  uses  the  means  which  the  company^ 
affords  him  for  disembarking. 

Right  of  Passenger  to  Leave  Moving  Train.t — If,  under  the  direc- 
tion of  the  conductor,  a  passenger  gets  off  of  a  slowly  moving  train,, 
the  company  is  laible  for  the  consequent  injuries. 

Sufficiency  of  Evidence. — ^The  evidence  was  conflicting,  but  suffi- 
cient to  sustain  the  verdict  for  the  plaintiff. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Coart,  Gordon  Coanty;  A.  W.  Fite». 
Jadge. 

Action  by  A.  L.  Bandy,  by  his  next  friend,  against  the 
Southern  Railway  Company.  Judgment  for  plaintifi,  and 
defendant  brings  error.     Affirmed. 

In  the  case  of  Bandy  against  the  Southern  Railway  Com-* 
pany  the  plaintiff,  a  minor,  testified  that  on  the  night  of 
November  lo,  1901,  he  bought  a  ticket  from  Dalton  to  Mil- 
ler's Station,  and  boarded  the  train,  which  was  then  about  an 
hour  and  a  half  late;  that  just  before  reaching  the  station  the 
conductor  told  him  that  as  they  were  behind  time  he  would 
not  stop,  but  would  only  slow  up,  called  him  to  the  platform^ 
and,  as  the  train  continued  to  slacken  its  speed,  punched 
him,  saying, ''Now  is  the  time  to  get  ofi;"  that  the  speed 
appeared  to  the  plaintiff  sufficiently  slow  to  make  it  reason- 
ably  safe  to  get  off;  that  he  obeyed  the  command,  but  in 
doing  so  stepped  upon  a  rolling  stone,  which  threw  him  vio- 
lently to  the  ground,  occasioning  serious  injuries,  the 
character  of  which  was  testified  to  by  the  plaintifi  and  the 
attending  physician.  The  testimony  of  the  conductor  was  in 
direct  conflict  with  all  the  material  facts  stated  by  the  plain- 
tiff. His  testimony  was  confirmed  by  that  of  the  brakeman 
and  two  passengers.  All  the  witnesses  showed  that  the  train 
did  actually  come  to  a  stop  about  a  car  length  beyond  the 
point  at  which  the  plaintiff  got  off.  ^  There  was  a  verdict  for 
the  plaintiff.  A  motion  for  a  new  trial  on  the  general  grounds 
was  overruled,  and  the  defendant  excepted. 

*As  to  the  care  due  in  discharging  passengers,  see  foot-note  ap- 
pended to  Richmond  Traction  Co.  v.  Williams  (Va.),  9  R.  R.  R.  754, 
32  Am.  &  Eng.  R.  Cas.,  N.  S.,  754,  where  all  the  preceding  authorities 
in  this  series  are  collected. 

fAs  to  whether  it  is  contributory  negligence  to  alight  from  a  mov- 
ing car  or  train,  see  foot-note  appended  to  Richmond  Traction  Co.  v. 
Williams  (Va.),  9  R.  R.  R.  754,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  754. 
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Shumate  &  Maddoz  and  Harkins  &  Dodd,  for  plaintiff  in 
error. 

W.  C.  Martin,  W.  M.  Jones,  and  R.  J.  &  J.  McCamy,   for 
defendant  in  error. 

LAMAR,  J.  The  evidence  was  directly  in  conflict,  bat 
the  testimony  for  the  plaintiff  brou^lht  the  case  within  the 
decision  in  Georgia  Railroad  Co.  v.  McCurdy,  4S  Ga.  288, 
12  Am.  Rep.  577,  where  it  was  held  that,  if  the  company 
accepts  the  fare  to  a  particular  station,  it  is  bound  to  stop, 
and  it  is  not  sufficient  that  the  speed  is  slackened.  If,  under 
the  direction  of  the  conductor,  a  passenger  gets  off  of  a 
slowly  moving  train,  the  company  is  liable  for  consequent  in- 
juries, it  not  being  a  want  of  ordinary  care  if  the  passenger 
prudently  uses  the  means  which  the  company  affords  him 
for  disembarking.  Western  R.  Co.  v.  Young,  51  Ga.  489; 
Central  R.  Co.  v.  Smith,  69  Ga.  273;  Jones  v.  Ry.  Co.,  103 
Ga.  570,  29  S.  E.  927.  In  such  a  case  it  is  immaterial 
whether  the  direction  to  alight  from  the  moving  train  was 
given  while  the  passenger  was  in  the  coach  or  on  the  steps, 
the  length  of  time  between  the  order  and  the  alighting  being 
unimportant.  Of  course,  the  passenger  could  not  rely  on  the 
conductor's  instruction  if  it  was  obviously  dangerous  to  con- 
form thereto;  but  the  evidence  here  was  that  the  train  was 
moving  slowly,  and  the  jury  had  the  right  to  believe  this  state- 
ment and  the  further  testimony  of  the  plaintiff  that  bethought 
it  reasonably  safe  to  obey  the  conductor's  command. 

Judgment  affirmed.  All  the  Justices  concurring,  except 
CANDLER,  J.,  disqualified. 


FELDSCHNEIDER  v.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 
(Supreme  Court  of  Wisconsin,  June  10,  1904.) 

[99  N.  W.  Rep.  1034.] 

Injury  to  Passenger — Parting  of  Train — ^Presumption  of  Negli- 
gence.*— The  mere  fact  that  a  train  parts  in  transit  raises  a  presump- 
tion of  negligence  against  the  carrier. 

Same — Same — Same — Rebuttal---Question  for  Jury.- -In  an  action 
by  a  passenger  to  recover  for  injuries  resulting  ircm  collision  of 
parted  sections  of  the  train,  which  broke  ta  transit,  evidence  exam- 
ined, and  whether  sufficient  to  overcome  the  presumption  of  negli- 
gence on  the  part  of  the  carrier  in  failing  to  discover  the  break  in 
time  to  avoid  the  injury  held  to  be  a  question  for  the  jury. 

Proximate  Cause — Definition-^Instni^tion.— In  ^n  action  by  a  pas- 
senger against  a  carrier  for  personal  injury,  where  Ihe  court  charged 
that  plaintiff  could  not  recover  unless  the  carrier's  negligence  was 
the  proximate  cause  of  the  injury,  and  that  by  proximate  cause  he 
meant  "the  efficient  cause,  that  which  produces  the  injuries  com- 
plained of,  and  which,  in  the  light  of  the  attending  circumstances, 
ought  reasonably  to  have  been  foreseen  by  persons  of  ordinary  intel- 

♦Presumption  of  negligence  from  injury  to  passenger,  see  foot-note 
appended  to  McCord  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.),  10 
R.  R,  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  275. 

12  R  R  R-47 
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ligence  and  prudence,"  an  objection  thereto  that  it  makes  the  element 
of  foresight  apply  to  the  cause  instead  of  the  eflecc  is  hypercritical. 

Same — Same — Same. — In  an  action  by  a  passenger  against  a  carrier 
for  personal  injuries,  a  charge  that  plaintiff  could  not  recover  unless 
the  carrier's  negligence  was  the  proximate  cause  of  the  injury,  and 
that  by  proximate  cause  he  meant  ''the  efficient  cause,  that  which 
produces  the  injuries  complained  of,  and  which,  in  the  light  of  attend- 
ing circumstances,  ought  reasonably  to  have  been  foreseen  by  persons 
of  ordinary  intelligence  and  prudence,"  though  varying  from  the  true 
definition  in  that  the  words  which  characterize  the  injury  as  a  "natural 
and  probable  result"  are  omitted,  and  that  it  requires  that  not  alone 
"some"  injury,  but  the  very  injury  which  resulted,  ought  to  have  been 
foreseen,  the  variation  is  favorable,  and  hence  not  prejudicial  to  de- 
fendant. 

Injury  to  Shipper  Accompanying  Live  Stock — Limiting  Liability — 
Validity  of  Contract.t — Where  a  contract  between  a  carrier  and  a 
shipper  provided  that  the  shipper  might  accompany  his  stock  on  the 
train,  but  that  the  carrier  should  in  no  event  be  liable  for  any  per- 
sonal injury  to  him  on  the  carrier's  cars  or  road  in  an  amount  ex- 
ceeding $500,  the  clause  limiting  the  carrier's  liability  for  personal 
injuries  is  void. 

'Appeal  from  Circuit  Court,  Jefierson  County;  B.  F.  Dan- 
widdie.  Judge. 

Action  by  William  Feldschneider  against  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company.  From  a  judgment  for 
plaintifi,  defendant  appeals.     Affirmed. 

The  plaintiff  was  injured  on  the  night  of  May  6,  1902, 
while  riding  upon  one  of  the  defendant's  freight  trains,  and 
brings  this  action  to  recover  damages  foi  such  injuries.  The 
evidence  upon  the  trial  showed  that  the  plaintifi  was  the 
owner  and  in  charge  of  a  car  of  live  stock  which  was  bein^^ 
transported  from  Watertown,  Wis.,  to  Chicago,  under  a  written 
contract  which  gave  him  the  right  to  travel  upon  said  train; 

tSee  foot>note  appended  to  Northern  Pac.  R.  Co.  v.  Adams  (U.  S.), 
10  R.  R.  R.  575,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  575  (persons  traveling 
on  free  passes);  Peterson  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  9  R. 
R.  R.  286,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  286;  Richmond  v.  Southern 
Pac.  Co.  (Ore.),  2  R.  R.  R.  49,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  49 
(passengers  on  freight  train);  note,  8  Am.  &  Ens.  R.  Cas.,  N.  S.,  420 
(validity  of  stipulation  of  exemption  from  liahilitv  in  consideration 
of  drover's  pass);  note,  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  658;  note,  5 
Am.  &  Eng.  R.  Cas.,  N.  S.,  406;  Williams  v.  Oregon  Short  Line  R. 
Co.  (Utah),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  61  (carrier  cannot  stipulate 
for  exemption  from  liability  for  servant's  negligence);  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Lee  (C.  C.  A.),  14  Am.  &  Ene.  R.  Cas.,  N.  S.,  864; 
Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Voight  (U.  S^,  17  Am.  &  Eng.  R. 
Cas.,  N.  S.,  Ill  (contract  exempting  carrier  from  liability  for  injury 
to  express  messenger  valid);  Russell  v.  Pittsburg,  etc.,  Ry.  Co.  (Ind.), 
23  Am.  &  Eng.  R.  Cas.,  N.  S.,  601  (contract  releasing  carrier  from 
liability  for  negligence  to  employee  of  sleeping  car  company);  Saun- 
ders V.  Southern  Pac.  Co.  (Utah),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  IS 
(drover);  Pittsburg,  C.  C.  &  St.  L.  Ry.  Co.  v.  Mahony  (Ind.),  8  Am. 
&  Eng.  R.  Cas.,  N.  S.,  441  (exemption  from  liability  for  death  of 
passenger);  Starr  v.  Great  Northern  Ry.  Co.  (Minn.),  7  Am.  &  Eng. 
R.  Cas.,  N.  S.,  778  (news  agent);  Doyle  v.  Fitchburg  R.  Co.  (Mass.), 
5  Am.  &  Eng.  R.  Cas.,  N.  S.,  257  (negligence);  Russell  v.  Pittsburgh, 
etc.,  Ry.  Co.  (Ind.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  601  (negligence  to 
employee  of  sleepmg  car  company). 
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that  the  train  left  Watertown  on  the  evening  of  May  6th,  and 
proceeded  without  stop  until  it  reached  a  point  where  the 
caboose  of  the  train  was  about  three-quarters  of  a  mile  west 
of  Brookfield  Junction,  where  the  accident  occurred;  that  the 
train  consisted  of  47  freight  cars,  an  empty  passenger  coach» 
and  a  caboose,  the  caboose  being  at  the  rear,  and  the  coach 
immediately  in  front  of  it;  that  the  train  was  manned  by  a 
crew  consisting  of  the  conductor,  head  brakeman  and  rear 
brakeman,  also  the  engineer  and  fireman  on  the  engine;  that 
at  Duplainville  the  defendant's  road  crosses  the  Wisconsin 
Central  Railway  at  grade,  there  being  no  station  or  town  at 
this  point,  but  simply  a  tower  at  the  intersection  of  the  two 
tracks,  occupied  by  the  man  who  operates  the  interlcckine 
appliances  at  the  crossings;  that  Duplainville  crossing  is  2} 
miles  west  of  Brookfield  Junction,  and  that  the  railroad  track 
is  absolutely  straight  between  the  two  stations;  that  at  some 
point  before  reaching  Duplainville  the  coupling  broke  be- 
tween the  passenger  coach  and  the  balance  of  the  train,  but 
where  this  occurred  is  not  known,  nor  did  the  train  crew 
know  of  it  until  the  accident  occurred;  that  as  the  train 
passed  the  tower  at  Duplainville  at  about  8:15  p.  m.,  it  being 
then  quite  dark,  the  operator  in  the  tower  saw  that  the  train 
was  parted,  and  that  the  gap  between  the  two  sections  was 
about  seven  car  lengths,  and  that  the  two  sections  were  run- 
ning at  about  the  same  rate  of  speed,  being  somewhere 
about  25  or  35  miles  per  hour;  that  the  operator  immediately 
wired  the  agent  at  Brookfield  Junction  and  the  train  dis- 
patcher at  Milwaukee  of  the  fact;  that  as  the  engine  ap- 
proached Brookfield,  and  had  already  begun  to  slow  up,  and 
was  then  from  15  to  25  car  lengths  from  the  station,  the 
agent  at  Brookfield  came  out  upon  the  platform,  and  gave 
the  break-in-two  signal  with  a  lantern;  that  before  this  signal 
the  rear  porton  of  the  train  had  collided  with  the  front  por- 
tion by  reason  of  the  slackening  of  the  speed  of  the  front 
portion,  by  which  collision  the  ends  of  the  two  cars  were 
injured  to  some  extent,  and  the  plaintiff  was  thrown  out  of 
the  bunk  in  the  caboose,  in  which  he  was  sleeping,  and 
serionsly  injured. 

The  complaint  charged  negligence  into  respects:  Firsts 
that  the  coupling  appliances  which  broke  were  defective,  and 
negligently  in  use;  second,  that  the  defendant  negligently 
failed  to  ascertain  that  the  train  was  broken  into  two  parts. 
At  the  close  of  the  testimony  the  defendant  moved  that  a  ver- 
dict be  directed  in  its  favor,  and  also  requested  instructions 
to  the  effect  that  no  negligence  had  been  proven  on  the  part 
of  the  defendant,  which  motion  and  instructions  were  refused. 
The  jury  returned  a  general  verdict  for  the  plaintiff,  assessing 
his* damages  at  $3, 125,  and  also  returned  answers  to  three 
special  questions  submitted  by  the  court  of  its  own  motion, 
by  which  it  found  that  the  coupling  appliances  which  broke 
were  defective,  but  that  there  was  no  negligence  on  the  part 
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of  the  defendant  in  not  discovering  the  condition  of  the  coap- 
ling,  and  that  the  defendant's  employees  were  negligent  in 
not  discovering  that  the  train  had  parted  before  thecollisioo. 
The  defendant  moved  to  set  aside  the  general  verdict  and  the 
answer  to  the  third  question  as  contrary  to  the  evidence,  and 
for  judgaaent  in  its  favor,  and  in  the  alternative  for  a  new 
trial  on  the  same  grounds,  which  motions  were  denied. 
Judgment  being  rendered  for  the  plaintiff  upon  the  verdict^ 
the  defendant  appeals. 

Harlow  Pease  and  H.  H.  Field,  for  appellant. 
Olim  &  Butler,  for  respondent. 

WINSLOW,  J.  (after  stating  the  facts).    The  verdict  of 
the  jury  eliminated  from  the  case  the  claim  of  negligence  in 
failing  to  discover  the  condition  of  the  defective  couplioK, 
thus  leaving  the  failure  to  discover  the  fact  that  the  train  had 
parted  as  the  only  ground  of  negligence  upon  which  the  judg- 
ment can  rest,  and  the  appellant's  main  contention   is  that 
this  latter  ground  of  negligence  is  unsupported  by  the  evi- 
dence.    There  is  little  dispute  in  the  evidence  bearing   on 
this  question.    The  train  in  question  was  composed  of  47 
freight  cars  besides  the  engine  and  tender  and  the  passenger 
coach  and  caboose,  making  its  entire  length  over  one-third 
of  a  mile.     The  passenger  coach  was  next  to  the  caboose,  and 
the  coupling  which  broke  was  the  couph'ng  between  the  pas- 
senger coach  and  the  box  car  immediately  in  front  of  it.     The 
spot  where  the  break  occurred  cannot  be  definitely  ascertained* 
but  it  had  occurred  at  some  point  before  the  train  reached 
the  Duplainville  crossing,  because  the  evidence  of  the  man 
in  charge  of  the  tower  at  that  place  is  undisputed  to  the 
effect  that  the  two  sections  of  the  train  were  then  about  seven 
car  lengths  apart,  and  running  along  at  about  the  same  speed. 
There  is  a  slight  down  grade  from  a  point  about  half  a  mile 
west  of  Duplainville,  which  continues  without  substantial 
interruption  to  Brookfield  Junction.     Such  breaks  are  liable 
to  occur  in  freight  trains,  and  employees  are  obliged    to  be 
watching  for  them.     The  train  crew  consisted  of  an    engi- 
neer and  fireman,  a  conductor,  one  head  brakeman  and  one 
rear  brakeman.     The  night  was  dark,  and  none  of  the  train 
crew  discovered  the  break.     The  engineer  looked  back  as  the 
caboose  passed  Duplainville,  and  saw  the  marker  lights  on 
top  of  the  caboose,  and  supposed  that  all  was  right;  and  he 
testified  that  he  could  not  tell  at  that  distance  whether  there 
was  a  break  of  seven  car  lengths  in  the  train  or  not.     The 
fireman  did  not  look  back  between  Duplainville  and  Brook- 
field  until  the  train  reached  the  switch,  three-quarters  of  a 
mile  west  of  Brookfield.    The  head  brakeman  rode  on  the 
sixth  or  seventh  car  from  the  front  of  the  train,  and  testifies 
that  he  looked  back  at  times  between  Duplainville  and  Brook- 
field, and  saw  the   marker  lights  on  the  top  of  the  caboose^ 
and  also  testifies  that  from  his  position  it  would  be  impossi- 
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ble  to  tell  whether  the  train  was  parted  seven  car  lengths  or 
not.  The  rear  brakeman  was  not  called  as  a  witness,  but 
the  condactor,  who  was  in  the  capola.on  the  caboose  most  of 
the  time,  testifies  that  the  rear  brakeman  was  on  the  caboose 
with  his  lantern,  and  the  head  brakeman  testifies  that  he  saw 
a  lantern  apparently  on  the  caboose  as  it  was  nearing  Du- 
plainville.  The  condactor  was  out  on  the  caboose  from  a 
point  about  three-quarters  of  a  mile  west  of  Duplainville 
until  a  point  about  30  rods  west  of  the  tower,  and  then  went 
in  the  caboose,  and  remained  there  until  reaching  a  point  a 
mile  west  of  Brookfield,  when  he  came  out  for  a  quarter  of  a 
mile,  and  then  went  in  again.  The  conductor  testifies  that 
a  man  standing  on  the  caboose  could  not  discover  that  the 
train  had  separated  for  a  distance  of  seven  car  lengths  on 
account  of  the  darkness,  and  that  the  fact  that  the  passenger 
coach  was  just  ahead  of  the  caboose  made  it  more  difficult  to 
see.  The  man  in  charge  of  the  interlocking  switch  tower 
testifies  that  he  saw  the  train;  that  it  was  broken  in  two; 
that  he  does  not  believe  he  saw  any  man  or  light  on  the  rear 
part,  and  that  the  only  light  he  saw  was  from  the  windows 
of  the  caboose;  that  he  immediately  telegraphed  to  the  agent 
at  Brookfield,  informing  him  of  the  break,  and  received  a 
response  from  the  agent  at  Brookfield  in  less  than  a  minute. 
The  agent  at  Brookfield  gave  the  signal  indicating  a  broken 
train  when  the  engine  was  from  15  to  25  car  lengths  from 
the  station,  and  (as  it  seems)  after  the  collision  had  occurred. 
Certain  rules  of  the  company,  which  were  introduced  in  evi- 
dence, provide  for  signals  when  a  train  has  parted;  also  that 
engine  men  must  look  back  frequently  to  see  that  all  is  right; 
that,  if  a  train  parts  in  motion,  trainmen  must  use  great  care 
to  prevent  collision  between  the  parts;  that  engineers  must 
give  the  signal  for  train  parted,  and  keep  the  forward  part  in 
motion  until  the  detached  portion  is  stopped;  and  that  freight 
conductors  and  brakemen  must  be  out  of  their  trains,  when 
approaching  a  station,  at  least  one  mile  from  the  station. 
It  goes  without  saying  that  a  broken  train  in  motion  is  both 
an  abnormal  and  dangerous  condition  of  things.  The  mere 
fact  that  a  train  is  runninjg:  through  the  country  in  this  condi- 
tion doubtless  raises  a  presumption  of  negligence  on  the  part 
of  defendant,  because,  if  the  equipment  and  management  of 
the  train  were  perfect,  such  a  state  of  things  would  not, 
in  the  ordinary  course  of  events,  be  possible,  except  through 
the  operation  of  some  intervening  cause.  It  is  a  case  of  res 
ipsa  loquitur.  This  presumption  may,  of  course,  be  rebutted 
and  overcome  by  evidence  showing  that  there  was  no  negli- 
gence, and  the  quesJon  whether  it  has  been  overcome  is  the 
question  to  be  considered. 

The  appellant's  claim  is  that  this  presumption  'has  been 
overcome  by  evidence  showing  that  the  train  crew  did  every- 
thing which  they  were  reasonably  required  to  do  in  the  man- 
agement of  the  train,  and  that  their  failure  to  discover  the 
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break  was  simply  because  of  the  darkness  and  the  lenfi^th  of 
the  train.  It  may  be  conceded  that  it  was  shown  without 
substantial  dispute  that  both  brakemen  and  the  engineer 
and  fireman  performed  all  the  duties  required  of  them  by- 
the  company,  and  yet  it  does  not  necessarily  follow  that  they 
performed  all  the  duties  which  they  owed  a  traveler  upon  the 
train.  The  two  things  may  be  very  difierent.  The  company 
may  require  no  safeguards,  or  very  inadequate  safeguatds;^ 
it  may  not  require  the  train  employees  to  exert  any  adequate 
degree  of  diligence  or  care  to  ascertain  the  condition  of  the 
train;  but  the  traveling  public  will  not  be  remediless  in  such 
event  simply  because  the  employees  have  done  all  that  the 
company  required  of  them.  The  traveler  is  entitled  to  have 
reasonable  precautions  taken  for  his  safety,  and  such  precau- 
tious are  not  necessarily  measured  by  the  rules  of  the  com- 
pany. This  must  be  self-evident.  One  way  to  show  that  the 
precautions  taken  by  the  employees  in  the  present  case  were 
sufficient  would  doubtless  be  to  show  that  the  employees 
operated  the  train  in  the  usual  and  customary  way,  and  took 
all  the  precautions  which  trainmen  in  charge  of  such  trains 
usually  take  to  prevent  such  accidents;  but  no  evidence  of 
this  kind  was  introduced,  and  we  are  left  with  simply  the 
rules  of  the  company  and  the  conduct  of  the  trainmen  as 
shown  by  the  evidence  to  consider.  Can  it  be  said  as  matter 
of  law  that  the  presumption  of  negligence  raised  by  the  fact 
of  the  collision  has  been  overcome?  We  think  not.  The 
train  was  more  than  a  third  of  a  mile  long,  was  running  rap- 
idly, and  had  run  many  miles  without  a  stop.  The  night 
was  dark,  and  the  trainmen  knew  (according  to  their  own 
testimony)  that  they  could  not  tell,  by  looking  from  either 
end,  whether  there  was  a  break  of  seven  car  lengths  in  the 
train  or  not,  and  they  knew  that  such  breaks  were  liable  to 
happen,  and  they  must  be  on  the  lookout  for  them.  They 
knew  also  that  there  was  no  brakeman  on  the  central  part  of 
the  train.  The  conductor  and  rear  brakeman  also  knew 
that  the  presence  of  the  long  and  high  passenger  coach  in 
front  of  the  caboose  made  it  more  difficult  to  see  the  condi- 
tion of  the  train  ahead.  The  train  traveled  at  least  three 
miles  (and  how  much  further  cannot  be  determined)  in  this 
broken  and  dangerous  condition,  and  the  trainmen  made  no 
effort  to  ascertain  the  condition  of  the  train  save  to  look  from 
the  ends  of  the  train,  knowing  at  the  time  that  mere  looking 
would  not  disclose  such  a  break  as  in  fact  existed.  We  think 
it  quite  clear  that,  the  accident  being  shown  to  have  occurred, 
these  facts  leave  a  fair  question  for  the  jury  to  determine  as 
to  whether  the  train  employees  were  negligent,  and  hence 
that  the  court  was  right  in  not  directing  a  verdict  or  setting- 
aside  the  verdict  which  was  rendered  on  the  ground  urged. 
The  appellant's  second  contention  is  that  there  was  error 
in  that  part  of  the  charge  defining  proximate  cause.  The 
court,  after  carefully  instructing  the  jury  that  the  plaintiff 
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conld  not  recover  unless  the  oeg]is:eDce  of  the  defendant's 
employees  was  shown,  and  also  that  such  negligence  was 
the  proximate  cause  of  the  injury,  defined  proximate  cause 
as  follows:  ''And  by  proximate  cause  I  mean  the  efiBcient 
cause,  that  which  produces  the  injuries  complained  of,  and 
which,  in  the  light  of  the  atending  circumstances,  ought  rea- 
sonably to  have  been  foreseen  by  persons  of  ordinary  intelli- 
gence and  prudence."  This  definition  is  criticized  in  two 
respects,  and  with  some  reason.  It  is  said  that  it  leaves  out 
the  requirement  that  the  injuries  must  be  the  natural  and 
probable  result,  and  that  it  makes  the  element  of  foresight 
apply  to  the  cause,  instead  of  the  effect.  Taking  up  the  last 
contention  first,  it  must  be  said  that  it  appears  somewhat 
hypercritical.  It  is  true  that  the  sentence  is  not  well  con- 
structed, and  that  it  may  be  read  so  as  to  mean  that  the  cause 
ought  to  have  been  foreseen,  instead  of  the  effect;  but,  on 
the  other  hand,  it  must  readily  be  seen  by  any  reasonable 
mind  that  such  a  requirement  is  simply  nonsense,  while  to 
require  that  the  effect  should  have  been  foreseen  is  reasona- 
ble and  sensible,  and  that  the  language  is  fairly  capable  of 
the  latter  construction.  We  think,  therefore,  that  there  could 
have  been  no  prejudice  in  the  faulty  grammatical  construc- 
tion of  the  sentence,  because  it  could  not  have  been  reason- 
ably understood  as  claimed.  The  objection  that  the  element 
of  natural  and  probable  result  was  omitted  presents  a  more 
serious  question.  After  the  numerous  discussions  of  the 
subject  of  proximate  cause  contained  in  our  recent  reports, 
there  seems  little  excuse  for  failure  to  give  an  accurate  defi- 
nition to  the  jury.  It  was  accurately  defined,  so  far  as  appli- 
cable to  personal  injury  cases,  in  Deisenrieter  v.  Kraus-M. 
Co.,  97  Wis.  279,  72  N.  W.  735,  as  follows:  '*The  efiBcient 
cause;  that  which  acts  first  and  produces  the  injury  as  a 
natural  and  probable  result,  under  such  circumstances  that 
he  who  is  responsible  for  such  cause  as  a  person  of  ordinaiy 
intelligence  and  prudence  ought  reasonably  to  foresee  that 
personal  injury  to  another  may  probably  follow  from  such 
person's  conduct."  The  ideas  here  expressed  may  doubtless 
be  well  expressed  in  other  language,  but  no  reason  for  mate- 
rial variation  from  this  definition  is  perceived,  and  we  can- 
not too  strongly  urge  upon  trial  courts  that  it  be  substantially 
or  literally  followed  in  personal  injury  cases. 

Comparing  the  definition  given  by  the  court  in  this  case 
with  the  definition  just  quoted,  it  will  be  seen  that  it  varies 
therefrom  in  that  the  words  which  characterize  the  injury  as 
a  ''natural  and  probable  result"  are  omitted,  and  that  it  re- 
quires that  not  alone  some  injury,  but  the  very  injury  which 
resulted,  ought  to  have  been  foreseen.  As  this  last  variation 
from  the  rule  is  favorable  to  the  defendant,  it  is  not  error 
which  it  can  take  advantage  of.  Meyer  v.  Mil.  E.  R.  &  L. 
Co.,  116  Wis.  336,  93  N.  W.  6.  Thus  the  question  really  is 
whether  the  omission  of  the  words  describing  the  injury  as 
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^'a  natural  and  probable  resalt"  is  prejudicial  error.  Cer- 
tainly, the  omission  of  that  idea  would  be  prejudicial  error, 
aad  so  the  question  really  is  whether  the  idea  has  been 
omitted.  The  jury  were  told  that  the  injuries  must  be  such 
as«  in  the  light  of  attending  circumstances,  ought  reasonably 
to  have  been  foreseen  by  persons  of  ordinary  intelligence 
and  prudence,  and  the  inquiry  is  whether  this  does  not  cover 
the  idea  of  natural  and  probable  result;  or,  in  other  words, 
what  results  ought  to  be  within  the  foresight  of  such  a  man 
under  the  circumstances.  Certainly  no  legal  principle  would 
require  such  a  man  to  foresee  and  provide  against  unnatural 
or  improbable  results,  and  just  as  certainly  it  would  require 
him  to  foresee  the  natural  and  probable  results,  and  thus  the 
two  clauses  seem  to  cover  the  same  idea;  and,  while  we  are 
not  to  be  understood  as  approving  the  omission  of  the  words 
in  question  from  the  definition  or  as  holding  that  they  may 
be  safely  omitted  in  all  cases  where  the  clause  as  to  fore- 
sight is  correctly  given,  we  are  inclined  to  hold  that  there  is 
no  prejudicial  error  in  their  omission  in  the  present  case. 

Another  contention  is  made  which  requires  attention.  The 
contract  under  which  the  plaintiff  shipped  his  stock  provided 
that  he  might  accompany  his  stock  upon  the  train,  but  that 
the  defendant  should  in  no  event  be  liable  for  any  personal 
injury  to  him  upon  defendant's  cars  or  road  in  an  amount  ex- 
ceeding $soo.  The  trial  court  charged  the  jury,  in  effect, 
that  this  clause  was  ineffective,  and  not  to  be  considered  by 
the  jury,  and  this  ruling  is  attached  as  erroneous.  The  plain- 
tiff, though  nominally  traveling  without  payment  of  fare,  was 
in  fact  a  passenger  for  hire,  the  agreement  for  his  carriage 
being  a  part  of  the  mutual  agreement  for  the  carriage  of  his 
stock  for  hire.  N.  Y.  Cent.  R.  R.  v.  Lockwood,  17  Wall.  357, 
21  L.  Ed.  627;  Davis  v.  C.  M.  St.  P.  Ry.  Co.,  93  Wis.  470,  67 
N.  W.  16,  33  L.  R.  A.  6S4,  57  Am.  St.  Rep.  935.  Being  a 
passenger  for  hire,  a  stipulation  entirely  exempting  the  com- 
pany from  liability  for  injuries  caused  by  the  negligence  of 
its  servants  is  void  as  against  public  policy.  Davis  v.  Ry. 
Co.,  supra.  Astipulation  limiting  the  liability  of  a  carrier 
for  loss  of  personal  property  shipped  to  an  arbitrary  sum, 
not  fixed  with  reference  to  the  agreed  or  maximum  value 
of  the  property,  is  void.  Ullman  v.  C.  &  N.  W.  Ry.  Co.. 
112  Wis.  150,  88  N.  W.  4i»  88  Am.  St.  Rep.  949-  A  fortiori 
a  stipulation  limiting  the  liability  for  injuries  to  a  passenger 
for  hire  to  an  arbitrary  sum  must  also  be  void.  The  question 
would  not  seem  to  be  open  to  serious  discussion. 

Judgment  afiSrmed. 
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R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  June  20,  1904.) 

[68  Atl.  Rep.  311.] 

Cars  of  grain  were  consigned  to  one  Archer  at  Newark.  Prior  to 
their  arrival  he  contracted  to  sell  them  to  different  purchasers,  and 
surrendered  the  bills  of  lading  to  the  local  freight  agent  at  Newark. 
Upon  the  surrender  of  the  bills  of  lading,  he  presented  orders  direct- 
ing delivery  of  the  cars  to  the  several  purchasers,  "or  ourselves  or 
order,  on  presentation  of  this  order."  Upon  these  orders  the  local 
freight  agent  stamped  the  words,  "Car  to  be  delivered  on  this  order, 
same  as  B.  of  L.  B.  of  L.  taken  up  at  Newark."  Archer  retained  the 
orders  thus  certified,  drew  upon  the  purchasers  for  the  price  of  the 
grain  payable  on  arrival,  and  obtained  advances  from  the  plaintiff 
bank  upon  the  drafts  accompanied  by  the  certified  orders.    Held: 

Sale — Executory  Contract — Consignment  of  Grain. — The  contract 
between  the  purchaser  and  Archer  was  an  executory  contract,  and  not 
a  present  bargain  and  sale. 

Transfer  of  Title. — ^The  transaction  with  the  bank  transferred  to 
it  a  title  to  the  ^rain. 

Duty  of  Carrier  to  Deliver  to  Owner.* — A  carrier  must  deliver 
goods  to  the  true  owner,  claiming  under  the  consignee,  when  it  has 
notice  of  the  true  owner's  rights,  and  the  bill  of  lading  has  already 
been  surrendered. 

Same — Notice  to  Carrier. — ^The  certified  order  in  this  case  amounted 
to  notice  of  the  bank's  rights. 

Same — Same. — Notice  of  the  rights  of  a  person  claiming[  title  under 
consignee  to  have  the  goods  delivered  to  him,  when  given  to  the 
agent  of  the  carrier  charged  with  the  duty  of  delivering  freight,  is 
notice  to  the  carrier. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  the  National  Newark  Banking  Company  against 
the  Delaware,  Lackawanna  &  Western  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.     AfiSrmed. 

Robert  H.  McCarter,  for  plaintifi  in  error. 
Richard  V.  Lindabury  and  John  O.  H.  Pitney,  for  defend- 
ant in  error. 

SWAYZE,  J.  This  is  an  action  of  trover.  As  finally  pre- 
sented to  the  trial  court,  the  controversy  was  limited  to  eight 
cars  of  grain,  which  had  been  consigned  to  one  Archer,  trad- 
ing as  A.  E.  Howe  &  Co.  Archer,  in  pursuance  of  a  prac- 
tice continued  for  several  years,  bad  surrendered  the  bills  of 
lading  to  Remer,  freight  agent  of  the  defendant  at  Newark, 
prior  to  the  arrival  of  the  grain,  and  had  received  in  ex- 
change therefor  what  are  called  ''certified  orders."  '  The 
case  turns  upon  the  validity  and  effect  of  these  certified  or- 
ders. They  were  in  the  following  form:  ''Newark,  N.  J. 
Aug.  1 8th,  1902.  Agent  D.  L.  and  VV.  R.  R. :  On  arrival 
of  car  oats  No.  12043,  or  its  transfer,  please  deliver  same  to 
J.  R.  Bradner  &  Son  or  ourselves  or  order,  on  presentation  of 

♦See  note  appended  to  Thomas  v.  Northern  Pac.  Exp.  Co.  (Minn.), 
11  Am.  &  Eng.  R.  Cas.,  N.  S.,  121. 
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this  order.  A.  E.  Howe  &  Co.  Freight  Paid.  Invoice  No. 
47143."  Upon  surrender  of  the  bill  of  lading,  the  cashier  in 
Remer's  office  stamped  across  the  face  of  the  order  the  fol- 
lowing words:  ''Car  to  be  delivered  on  this  order  same  as  B. 
of  L.  B.  of  L.  taken  np  at  Newark.  John  Remer,  Agt,  per 
J.  H.  Barrell,  Cashier."  Archer  had  contracted  to  sell  the 
grain  in  advance  of  its  arrival,  and  the  name  of  the  purchaser 
was  inserted  in  the  order.  After  the  order  was  stamped  by 
Barrell,  Archer  drew  a  draft  on  the  purchaser,  and  upon  these 
drafts,  accompanied  by  the  certified  orders  indorsed  by  Ar- 
cher, obtained  advances  of  money  from  the  bank.  The  prac- 
tice of  issuing  these  certified  orders  in  lien  of  the  bills  of 
lading  arose  from  the  fact  that  Archer  sold  grain  by  the  car 
load  at  points  along  the  line  of  the  railroad  between  Dover 
and  Washington  and  Newark,  and  in  order  to  avoid  having  the 
grain  transported  through  to  Newark,  its  original  destination, 
the  bill  of  lading  was  surrendered,  and  the  car  transferred, 
formerly  at  Dover,  but  later  at  Washington,  and  sent  to  the 
station  at  which  it  was  to  be  delivered  to  the  customer  to 
whom  Archer  had  agreed  to  sell  it.  In  August,  1902,  Archer 
absconded.  The  eight  car  loads  of  grain  now  in  question 
had  then  been  delivered  by  the  railroad  company  to  the  pur- 
chasers from  Archer,  upon  his  written  instructions.  The 
bank  held  the  certified  orders,  and  demanded  delivery  of  the 
grain,  with  which  demand  the  railroad  company  was  unable 
to  comply.  The  terms  of  the  contracts  between  Archer  and 
the  purchasers  of  the  grain  do  not  appear,  but  in  each  case 
the  sale  was  of  grain  en  route,  and  the  drafts  drawn  upon  pur- 
chasers by  Archer  were  payable  upon  arrival  of  the  grain» 
and  the  fair  inference,  in  the  absence  of  proof  to  the  contrary, 
is  that  Archer  was  to  deliver  the  grain  at  Newark.  The  con- 
tracts of  sale  between  Archer  and  the  purchasers  antedated 
the  arrangement  made  by  Archer  with  the  bank,  and  the  ar- 
rangement with  the  bank  antedated  the  arrival  of  the  grain. 
A  verdict  was  directed  for  the  plaintiff  for  the  amount  ad- 
vanced on  the  drafts. 

The  fact  that  the  grain  was  en  route  and  to  be  delivered  by 
Archer  to  his  customers  at  Newark,  in  the  absence  of  other 
proof  as  to  the  terms  of  their  contract,  requires  the  inference 
that  the  title  to  the  grain  did  not  pass  immediately  upon 
the  sale,  i  Benjamin  on  Sales  (Corbin's  Ed.)  333.  The 
contract  between  Archer  and  the  purchaser  was  an  executory 
contract,  and  not  a  present  bargain  and  sale.  The  subse- 
quent arrangement  with  the  bank  passed  title  to  the  grain. 
Whether  it  was  an  absolute  title,  or  by  way  of  pledge,  or  by 
way  of  mortgage,  is,  we  think,  not  material  to  the  present 
case.  The  arrangement  with  the  bank,  by  whatever  name 
it  may  be  called,  was  consummated  by  the  delivery  to  the 
bank  of  the  certified  orders.  The  effect  of  the  certified  orders, 
a<9  between  the  railroad  company  and  the  bank,  is  a  question 
to  be  hereafter  determined  upon  another  branch  of  the  case; 
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bat,  even  if  invalid  against  the  railroad  company,  they  were 
symbots  of  title  as  between  Archer  and  the  bank.  The  rea- 
sons for  holding  that  title  passes  by  a  delivery  of  a  symbol  of 
title  are  well  stated  by  Chief  Justice  Taney  in  Gibson  v. 
Stevens  (1850)  8  How.  384.  at  pages  399,  400,  12  L.  Ed.  1123. 
The  docnments  with  which  he  was  there  dealing  were  two 
bills  for  goods  sold.  To  one  the  sellers  had  added  a  receipt 
stating  that  they  held  the  goods  mentioned  therein  in  store; 
the  other  was  a  mere  receipted  bill.  Upon  these  documents 
the  purchasers  indorsed  orders  for  the  delivery  of  the  goods, 
and  obtained  advances  thereon.  The  Chief  Justice  said: 
''The  delivery  of  the  evidence  of  title  and  the  orders  indorsed 
apon  them  was  equivalent,  in  the  then  situation  of  the  prop- 
erty, to  the  delivery  of  the  property  itself.  This  mode  of 
transfer  and  delivery  has  been  sanctioned  in  analogous  cases 
by  the  courts  of  justice  in  England  and  in  this  country." 
After  citing  cases,  he  adds:  ''The  rule  is  not  confined  to  the 
usages  of  any  particular  commerce,  but  applies  to  every  case 
where  the  things  sold  is,  from  its  character  or  situation  at 
the  time,  incapable  of  actual  delivery.*'  Other  cases  in  point 
are:  Ex  parte  Fitz,  2  Low.  519,  Fed.  Cas.  No.  4,837;  Tu»- 
worth  V.  Moore,  9  Pick.  347,  20  Am.  Dec.  479;  Carter  v.  Wil- 
lard,  19  Pick,  i;  Pratt  v.  Parkman,  24  Pick.  42;  First 
National  Bank  of  Green  Bay  v.  Dearborn,  115  Mass.  219,  15 
Am.  Rep.  92;  Merchants'  Bank  v.  Hibbard,  48  Mich.  118, 
II  N.  W.  834,  42  Am.  Rep.  465;  Whitney  v.  Tibbits,  17  Wis. 
359;  Barber  v.  Meyerstein,  L.  R.  4  H.  L.  317,  39  L.  J.  C.  P. 
187,  4  English  Ruling  Cases,  798;  Young  v.  Lambert,  L.  R. 
3  P.  C.  142,  39  L  J.  P.  C.  21.  It  is  not,  however,  neces- 
sary to  hold  that  the  certified  orders  were  symbols  of  prop- 
erty, so  that  their  transfer  by  indorsment  was  equivalent  to 
an  actual  delivery  of  the  goods.  There  was  certainly  an 
agreement  between  the  bank  and  Archer  by  which  the  bank 
obtained  a  present  right  in  the  grain.  Bryan  v.  Nix,  4 
Meeson  &  W.  775  (Baron  Parke's  opinion,  at  page  790). 
Whether  the  title  of  the  bank  was  absolute,  or  by  way  of 
pledge  or  mortgage,  the  action  is  maintainable,  and  the  meas- 
ure of  damages,  whether  the  property  was  special  or  general, 
is  the  value  of  the  goods.     Luse  v.  Jones,  39  N.  J.  Law,  707, 

71.^. 
The  case  presents  this  situation :    A  consignee  sells  goods  in 

advance  of  arrival,  and  gives  an  order  for  their  delivery,  which 
is  known  to  the  local  freight  agent  of  the  carrier,  and  subse- 
quently orders  the  carrier  to  deliver  the  same  goods  to  an- 
other person,  and  the  carrier  complies  with  the  later  order. 
There  can  be  no  question  that  if  the  carrier  delivers  the 
goods  to  the  true  owner,  claiming  title  under  the  consignee, 
such  delivery  is  a  good  delivery.  The  only  question  that  has 
arisen  as  to  the  carrier's  right  to  deliver  to  the  true  owner 
has  arisen  in  cases  where  a  bailee  has  delivered  to  an  owner 
claiming  adversely  to  the  bailor,  and  it  is  now  well  settled 
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by  many  cases  that  if  the  bailee  has  performed  bis  legal  daty 
by  delivering  the  goods  to  the  trae  owner,  at  bis  demand,  the 
bailee  is  not  answerable  to  his  bailor,  and  this  rale  is  espe- 
cially applicable  to  common  carriers,  who  must  carry  for  all 
who  offer.  Hardman  v.  Willcock,  9  Bingham,  382;  Chees- 
raan  v.  Exall,  6  Excbeqaer,  341;  Sheridan  v.  New  Quay  Co., 
4  C.  B.  CN.  S.)  618;  Biddle  v.  Bond,  6  B.  &  S.  225,  s.  c.  3 
English  Ruling  Cases,  572;  King  v.  Richards,  6  Whart.  418, 
37  Am.  Dec.  420;  Western  Transportation  Co.  v.  Barber,  56 
N.  Y.  S44;  Wells  v.  American  Express  Co.,  55  Wis.  23,  11  N. 
W.  537,  12  N.  W.  411*  42  Am.  Rep.  69$;  Wolfe  v.  Missouri 
Pacific  Railway  Co.,  97  Mo.  473,  11  S  W.  49,  3  L.  R.  A.  539, 
10  Am.  St.  Rep.  331;  Sbellenberg  v.  Fremont,  etc.,  R.  Co., 
4S  Neb.  487,  63  N.  W.  859,  $0  Am.  St.  Rep.  561;  Southern 
Express  Co.  v.  Dickson,  94  U.  S.  549,  24  L.  Ed.  285 ;  Hentz 
V.  The  Idaho,  93  U.  S.  575,  23  L.  Ed.  978. 

If  the  bailee  is  justified  in  recognizing  the  right  of  the  true 
owner  claiming  adversely  to  his  bailor,  much  more  is  here- 
quired  to  recognizs  the  right  of  the  true  owner  claiming 
under  his  bailor,  as  in  this  case  the  bank  claims  under  Archer. 
The  position  of  the  bank  is  not  merely  that  of  the  (rue  owner, 
for  it  has  an  order  of  the  consignee  for  delivery  of  the  grain, 
and  there  can  be  no  doubt  that  the  carrier,  having  in  its  pos- 
session the  bill  of  lading,  if  it  had  not  already  delivered  the 
grain,  must  deliver  upoQ  that  order.  The  qustion  is  whether 
the  carrier  is  protected  by  the  delivery  under  the  later  order. 
AUhough  the  duty  of  the  carrier  requires  a  delivery  to  the 
true  owner  when  known,  it  can  hardly  be  disputed  that,  in 
the  absence  of  notice  of  a  third  person's  rights,  the  carrier 
would  be  justified  in  delivering  to  the  consignee,  who  is  prima 
facie  entitled  to  receive  the  goods;  and,  if  it  would  be  justi- 
fied in  delivering  to  the  consignee,  it  must  be  justified  in  de- 
livering on  the  consignee's  order.  The  rights  of  the  bank 
depend  upon  whether  the  certified  orders  were  orders  for 
delivery  to  the  bank,  and  were  known  to  the  railroad  com- 
pany prior  to  the  delivery  to  the  other  purchasers.  Those 
orders,  when  presented  to  Remer,  directed  a  delivery  either 
to  the  purchaser,  or  to  Archer,  or  to  Archer's  order,  ''on  pre- 
sentation of  this  order."  The  very  fact  that  Archer  had  the 
orders  stamped  with  the  words  ''Car  to  be  delivered  on  this 
order  same  as  B.  of  L,"  and  took  them  away  with  him,  was 
notice  to  Remer  that  some  use  was  to  be  made  of  the  orders, 
other  than  merely  to  direct  a  delivery  by  the  railroad  com- 
pany. Had  such  been  the  only  purpose,  it  would  have  been 
unnecessary  for  Archer  to  have  the  orders  certified  or  to  take 
them  away  with  him.  It  would  have  been  enough  to  leave 
the  bills  of  lading  with  the  company,  and  afterwards  send 
such  instructions  for  delivery  as  Archer  actually  gave  in  favor 
of  the  subsequent  purchasers.  By  certifying  these  orders, 
the  agent  virtually  accepted  them.  If  he  was  authorized  to 
accept  for  the  company,  the  company  became  bound  by  the 
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acceptance.  If  be  was  witfaoat  such  authority,  still  the 
terms  of  the  orders  gave  him  notice  that  the  grain  was  no 
longer  deliverable  merely  to  the  consignee  or  upon  his  order, 
bat  was  deliverable  only  upon  the  presentation  of  the  certi- 
fied orders.  To  that  condition  the  consignee  had  himself 
consented,  and  the  railroad  company  would  have  been  en- 
tirely justified  in  refusing  delivery  on  any  other  terms.  It  is 
true  the  certified  orders  did  not  name  the  persons  who  were 
to  receive  the  goods,  but  they  described  them  in  such  a  way 
that  no  mistake  could  be  made.  The  orders  amounted  to 
saying:  ''Deliver  the  grain  to  the  man  who  presents  this 
order;  it  will  be  either  Bradner  [or  any  other  purchaser], 
ourselves,  or  some  one  with  an  order  from  us."  The  freight 
agent,  when  he  indorsed  the  order,  had  notice  that  the  grain 
might  not  be  deliverable  to  Archer  upon  its  arrival;  he  also 
had  notice  that  it  should  be  delivered  to  some  one  who  would 
be  identified  by  the  possession  of  the  certified  order.  Such 
a  method  of  identification  was  as  safe  for  the  railroad  com- 
pany as  an  identification  by  name.  The  agent  knew  that  the 
person  who  would  be  entitled  to  receive  the  grain  must  an- 
swer two  descriptions:  (i)  He  must  have  the  certified 
order;  (2)  he  must  be  either  the  purchaser  named  in  the 
order,  the  consignee  himself,  or  some  one  with  the  order  of 
the  consignee.  The  bank  complied  with  both  terms  of  the 
description;  it  had  the  certified  order,  and  the  indorsment 
of  Archer  thereon.  Notice  to  the  freight  agent  was  notice 
to  the  railroad  company.  It  was  noticed  to  the  very  person 
who  was  charged  by  the  railroad  company  with  the  duty  of 
delivering  the  grain.  The  bank's  right  does  not  rest  solely 
upon  a  contract  made  by  the  freight  agent  to  deliver  the 
grain  to  the  holder  of  the  certified  order.  Its  right  depends 
upon  the  facts  that  it  was  the  true  owner  of  the  grain,  and  the 
holder  of  the  token  which  the  consignee  had  notified  the  rail- 
road company  was  to  determine  the  question  to  whom  the 
delivery  should  be  made. 

The  question  remains  as  to  the  right  of  the  local  freight 
agent  to  adopt  such  a  method  of  identifying  the  proper  person 
to  receive  the  grain.  As  he  had,  according  to  the  testimony 
of  the  division  freight  agent,  the  whole  charge  of  receiving 
and  delivering  freight,  we  can  see  no  reason  why,  in  the  dis- 
charge of  his  duties,  he  might  not  adopt  any  reasonable 
means  to  identify  the  persons  to  whom  the  goods  should  be 
delivered.  Certainly  he  could  agree  with  the  consignee  that 
the  grain  should  not  be  delivered  to  any  person  other  than 
the  consignee  without  the  consignee's  written  order.  That 
would  be  merely  a  prudent  method  of  protecting  the  railroad 
company  against  imposition.  What  difference  can  there  be 
between  requiring  a  written  order  and  requiring  a  particular 
written  order,  if  the  consignee  assents  to  the  arrangement? 

Whether  the  company  would   have  been   bound   if  Remer 
had  certified  an  order  not  conditioned  upon  the  arrival  of 
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the  car,  and  in  a  case  where  the  grain  never  reached  the  rail- 
road company,  is  a  question  that  does  not  arise.  These 
orders  were  merely  for  the  delivery  of  the  grain  upon  its  ar- 
rival. That  delivery  was  a  part  of  Remer's  ordinary  duties. 
These  considerations  lead  to  an  affirmance  of  the  judg- 
ment. 

We  have  not  found  it  necessary  to  determine  whether  a 
certified  order  issued  in  exchange  for  a  bill  of  lading,  as  yet 
unaccomplished,  is  not  in  effect  a  substituted  b:ll  of  lading, 
as  far  as  the  same  is  a  symbol  of  the  property  and  transfera- 
ble by  indorsement,  nor  whether  the  conrse  of  business  of  the 
railroad  company  did  not  require  an  inference  of  Remer's 
authority  to  issue  such  a  document  of  title. 


CHILES  V.  SOUTHERN  RY.     LITES  v,  SAME.     PRESSLY  v. 

SAME. 

(Supreme  Court  of  South  Carolina,  June  29,  1904.) 

[48  So.  Rep.  252.] 
Evidence. — Secondary  evidence  of  the  contents 


of  railway  tickets  is  admissible  on  proof  that  the  tickets  were  de- 
livered to  the  superintendent  of  a  railroad  company,  and  that  the 
accounting  department  of  the  company  could  not  find  them. 

Tickets — ^Agency — Evidence. — It  is  competent  for  a  general  passen- 
ger agent  of  a  railroad  company  to  testify  that  in  selling  a  ticket  his 
road  acted  as  the  agent  of  another. 

Same — Same — Same. — ^The  acceptance  of  a  ticket  sold  by  one  rail- 
road is  some  proof  that  the  selling  road  acted  in  the  sale  of  the 
ticket  as  agent  of  the  road  accepting  the  same. 

Same — Refusal  to  Accept — Exemplary  Damages.'^ — In  an  action 
against  a  railroad  company  for  refusal  to  accept  a  ticket  from  a  pas- 
senger, evidence  that  the  conductor  knew  that  a  railroad  agent  had 
made  a  mistake  in  the  limit  of  the  ticket,  and  required  the  passenger 
to  pay  additional  fare  under  threat  of  expulsion,  was  sufficient  to  go 
to  the  jury  on  a  claim  for  exemplary  damages. 

Appeal  from  Common  Pleas  Circuit  Court  of  Abbeville 
County;  Dantzler,  Judge. 

Actions  by  J.  H.  Chiles,  T.  C.  Lites,  and  H.  D.  Pressly 
asrainst  the  Southern  Railway.  From  judgments  for  plain- 
tiffs in  all  three  cases,  defendant  appeals.     AfiBrmed. 

♦As  to  the  right  to  recover  punitive,  or  exemplary,  damages  for 
wrongs  to  passengers,  see  foot-note  appended  to  Steedman  v.  South 
Carolina  &  G.  E.  R.  Co.  (S.  Car.),  9  R.  R.  R.  627,  32  Am.  &  Eng.  R. 
Cas.,  N.  S.,  627,  where  all  the  preceding  authorities  in  this  series  are 
collected;  Story  v,  Norfolk  &  S.  R.  Co.  (N.  Car.),  9  R.  R.  R.  631,  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  631  (exemplary  damages  for  exclusion  of 
sober  man  from  train  for  alleged  intoxication);  Yazoo  &  M.  V.  R. 
Co.  V.  Smith  (Miss.),  9  R.  R.  R.  579,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
579  (punitive  damages  for  carrying  beyond  station,  insufficiency  of 
evidence  to  wrarant);  Reeves  r.  Southern  Ry.  (S.  Car.),  10  R.  R.  R. 
531,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  531  (exemplary  damages  for  reck- 
lessly refusing  to  stop  train  at  station,  instruction);  Northern  Cent. 
Ry.  Co.  V.  Newman  (Md.),  10  R.  R.  R.  625,  33  Am.  &  Eng.  R.  Cas., 
N.  S.,  525  (punitive  damages  were  not  recoverable  for  detention  of 
female  passenger  in  effort  to  recover  extra  baggage  charge). 
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T.  P.  Cothran,  for  appellant. 

J.  Eraser  Lyon  and  Wm.  P.  Greene,  for  respondents. 

WOODS,  J.  These  three  cases,  which  were  tried  to- 
gether, depend  on  the  same  facts,  and  involve  the  same  ques- 
tions of  law.  The  following  is  a  statement  of  so  much  of  the 
testimony  on  the  part  of  the  plaintiffs  as  seems  to  be  undis- 
puted: On  May  6,  1902,  the  plantifis  purchased  tickets  from 
the  a^i^ent  of  the  Charleston  &  Western  Carolina  Railway 
Company  at  McCormick,  which  were  understood  by  all  par- 
ties to  be  good  for  a  trip  to  Charleston  and  return  over  the 
Charleston  &  Western  Carolina  Railway  and  the  Southern 
Railway,  within  a  limit  of  three  days.  The  agent  by  mis- 
take indicated  by  his  punch  that  the  tickets  were  limited  to 
the  7th  instead  of  the  9th  of  October.  The  plaintiffs  on  the 
9th  of  October  tendered  the  tickets  to  the  conductor  of  a 
Southern  Railway  train  for  return  passage  from  Charleston 
to  Branchville.  The  conductor,  with  courtesy,  refused  the 
tickets,  and  required  the  plaintiffs  to  pay  regular  fare  and  2$ 
cents  excess;  saying  that  the  agent  at  McCormick  had  made 
a  mistake,  and  that  he  had  no  discretion  to  accept  the  tickets 
held  by  the  plaintiffs,  and  that  he  would  have  to  put  them  off 
if  they  did  not  pay.  The  plaintiffs  alleged  that  the  refusal 
to  accept  their  tickets,  and  the  exaction  of  the  payment  of 
the  regular  fare  and  25  cents  excess  by  the  threat  that  they 
would  be  ejected  unless  the  demand  was  complied  with,  was 
a  willful,  wanton,  and  malicious  violation  of  their  rights. 
The  jury  rendered  a  verdict  of  $500  damages  in  each  case. 

On  the  trial  the  principal  questions  were  whether  the 
Charleston  &  Western  Carolina  Railway  was  the  agent  of  the 
Southern  Railway  in  the  sale  of  the  tickets,  and  sold  them 
for  the  joint  account  of  the  two  roads,  and  whether  there 
was  any  evidence  upon  which  a  verdict  for  punitive  damages 
could  stand.  A  motion  for  nonsuit  was  made  on  the  ground 
that  there  was  a  total  failure  of  proof  on  both  these  issues. 
We  shall  try  to  make  clear  the  questions  involved  in  the 
appeal  without  quoting  the  numerous  exceptions. 

There  was  no  error  in  allowing  parol  evidence  of  the  con- 
tents of  the  tickets.  The  tickets  were  turned  over  to  the 
superintendent  of  the  Charleston  &  Western  Carolina  Rail- 
way, and  its  general  passenger  agents  testified  the  account- 
ing department  of  that  company  had  not  been  able  to  find 
them,  and  that  it  was  probable  they  had  been  destroyed.  It 
is  ordinarily  a  question  for  the  presiding  judge  to  determine, 
in  his  discretion,  when  sufficient  proof  has  been  offered  of 
the  loss  of  a  paper  to  warrant  parol  proof  of  its  contents.  The 
proof  of  loss  in  this  case  seems  as  strong  as  the  plaintiffs 
could  be  expected  to  offer. 

On  the  subject  of  the  agency,  Earnest  Williams,  general 
passenger  agent  of  the  Charleston  &  Western  Carolina  Rail- 
way Company,  testified:  ''In  selling  tickets  at  points  along 
the  line  of  the  Charleston  &  Western  Carolina  Railway  to 
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CharlestOD,  S.  C,  and  return,  in  May,  1902,  via  Augusta* 
Ga.,  and  Sonthern  Railway,  the  Charleston  &  Western  Caro- 
lina Railway  were  acting  as  agents  of  the  Sonthern  Railway 
Company  as  to  passage  between  Augusta  and  Charleston.'* 
This  evidence  was  competent.  Declarations  of  an  alleged 
agent  to  a  third  party  are  not  admissible  to  prove  agency  as 
against  the  principal.  But  a  witness  may  testify  to  his  own 
appointment  to  an  agency,  or  the  appointment  of  the  com- 
pany with  which  he  is  connected.  Connor  v.  Johnson,  S9  S.  C. 
I34«  37  S.  E.  240.  There  was  therefore  evidence  of  agency — 
of  the  authority  of  the  Charleston  &  Western  Carolina  Rail- 
way Company  to  issue  through  its  agent  at  McCormick 
tickets  such  as  the  plaintiffs  contracted  for,  binding  in  all 
respects  on  the  defendant  when  the  plaintiffs  reached  its  road. 
But  aside  from  this,  the  defendant  subsequently  recognized 
the  obligations  assumed  for  it  to  the  plaintiffs  when  the 
tickets  were  issued.  The  motion  for  nonsuit  could  not, 
therefore,  be  sustained  on  the  ground  that  there  was  no  evi- 
dence of  authority  to  the  selling  company  from  the  defendant 
to  bind  it  by  tickets  over  its  road  of  the  kind  here  under 
consideration. 

The  defendant  submits  the  nonsuit  should  have  been 
granted  on  its  fourth  ground,  which  was  as  follows:  ''There 
is  absolutely  no  testimony  of  any  willfulness,  wrongfulness^ 
or  wantonne3s  such  as  would  entitle  the  plaintiff  to  punitive 
damages."  Here  the  proof  was  that  the  conductor  knew  the 
mistake  had  been  made  by  the  agent,  and  that  the  plaintiffs 
were  really  entitled  to  passage  on  their  tickets;  yet,  under 
the  orders  of  the  defendant,  as  laid  down  in  its  rules,  he 
required  of  them  that  they  pay  their  fares  or  leave  the  train. 
The  testimony  was  to  the  same  effect  in  Myers  v.  Ry.  Co.,  64 
S.  C.  514,  42  S.  E.  598.  and  the  court  held  it  sufficient  to  go 
to  the  jury  on  the  claim  for  punitive  damages.  In  that  case 
the  law  is  thus  laid  down:  ''If  defendant's  agent,  conscious 
of  plaintiff's  right  as  passenger,  nevertheless  invaded  that 
right  by  exacting  and  coercing  an  unlawful  payment  of  money 
under  threat  of  expulsion  from  the  train,  his  conduct  was 
willful  or  wanton,  such  as  would  subject  defendant  to  exem- 
plary damages."  The  motion  for  nonsuit  was  therefore 
properly  refused. 

The  presiding  judge  charged  the  jury  the  plaintiffs  could 
not  recover  if  they  found  the  agent  who  sold  the  ticket  was 
not  the  agent  of  the  defendant,  or,  being  such  agent,  he  had 
acted  beyond  the  scope  of  his  agency,  and  therefore  tnere 
is  no  basis  in  the  charge  for  the  alleged  errors  submitted  in 
the  seventh  and  eighth  exceptions. 

In  the  tenth  exception  it  is  alleged  the  circuit  judge  charged 
that  compensatory  damages  may  be  allowed  in  an  action  for 
willful  tort,  though  the  plaintiff  fail  to  establish  that  the  tort 
was  willful.  Oa  this  point  the  presiding  judge  said:  ''If 
you  find  that  the  plaintiffs,  or  either  of  them,  are  entitled  to 
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recover  in  this  case,  while  yoa  can  award  such  an  amount  as 
will  compensate  them  for  any  damage  they  might,  have  sus- 
tained»  but,  to  award  any  punitive  damage,  you  must  first 
conclude  that  the  actd  were  committed  unlawfully,  willfully^ 
wantonly,  and  maliciously.  You  must  determine  that  fact. 
If  you  find  they  were  not,  then  you  cannot  find  for  the 
plaintiffs,  or  either  of  them,  in  this  case.  If  you  find  they 
were,  then  you  can  find  such  damages  as  will  compensate 
them,  or  either  of  them,  for  any  wrong  sustained  by  them,  or 
such  damages  as  will  deter  the  defendant  company  and 
others  from  committing  like  acts,  if  you  find  that  such  acts 
were  committed  as  alleged  in  the  complaint  in  this  action.'' 
We  do  not  think  this  language  can  bejir  the  meaning  placed 
on  it  by  the  defendant.  But  if  thete  was  any  uncertainty  on 
the  point,  it  was  entirely  removed  when  the  circuit  judge 
charged  the  defendant's  first  request,  in  these  words:  ''This 
is  an  action  based  on  an  alleged  willful  toit,  and  recovery  can 
be  bad  only  on. that  basis."  In  this  connection  it  should  be 
stated  that  in  the  case  of  Aaron  v.  Ry.  Co.,  68  S.  C.  98,  46  S. 
£.  556,  the  plaintiff  alleged  a  willful  and  wanton  tort,  but  failed 
entirely  to  prove  the  allegations  of  willfulness  and  wanton- 
ness, and  he  could  not,  therefore,  recover  damages  of  any 
kind.  Hence  the  judgment  of  this  court  sustaining  the  non- 
suit was  right.  The  following  remark,  however,  made  in 
that  case  by  the  writer  of  this  opinion,  is  an  erroneous  state- 
ment of  the  law :  ''The  alleged  wrongful  and  unlawful  acts 
being  described  as  wanton  and  willful,  if  the  plaintiff  could 
recover  at  all,  the  verdict  could  only  embrace  punitive,  and 
not  compensatory,  damages."  It  is  believed  the  inadvertent 
error  was  too  obvious  to  mislead.  It  is  well  established  that» 
under  the  allegation  and  proof  of  a  willful  tort,  compensatory 
as  well  as  punitive  damages  may  be  proved  and  recovered. 

The  point  raised  by  the  eleventh  and  twelfth  exceptions 
has  been  settled  by  numerous  decisions  of  this  court,  from 
Schumpert  v.  Southern  Railway  Company,  65  S.  C.  332,  43 
S.  E.  813,  95  Am.  St.  Rep.  802,  to  Reeves  v.  Southern  Rail- 
way Company,  68  S.  C.  89,  46  S.  E.  543. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


LOGAN  V.  METROPOLITAN  ST.  RY.  Co. 
(Supreme  Court  of  Missouri,  Division  No.  2,  July  2,  1904.) 

[82  S.  W.  Rep.  126.] 

Curing  Error. — Error  in  the  admission  of  evidence  over  objection 
^^as  cured  by  the  court's  subsequently  striking  the  same  and  directing 
the  jury  not  to  consider  it. 

Injury  to  Passenger — Defective  Switch — Evidence. — ^Where,  in  an 
action  for  injuries  to  a  passenger  on  a  street  car  by  reason  of  an 
alleged  defective  switch,  there  was  evidence  that  the  switch  was  in 
the  same  condition  at  the  time  it  was  examined  by  a  witness,  eight 

12  R  R  R-48 


754       Vol  12  R  R  R— Vol  35  Am  ft  Eng  R  Cas,  N  S 

LrOgran  V.  Metropolitan  St.  Ry.  Co 

days  after  the  accident,  as  it  was  at  the  time  of  the  accident,  his 
evidence  as  to  its  condition  when  he  examined  it  was  not  objectionable 
as  too  remote. 

Appeal — Review. — In  the  absence  of  abuse,  the  exercise  of  the 
court's  discretion  in  permitting  the  introduction  of  evidence  in  re- 
buttal which  should  have  been  introduced  in  chief  will  not  be  re- 
viewed. 

Injury  to  Passenger — Derailment — Prima  Facie  Case.* — In  an  ac- 
tion for  injuries  to  a  passenger  by  a  derailment  of  the  car,  caused  by 
a  defective  switch,  proof  of  the  fact  of  derailment  and  of  the  injury 
was  sufficient  to  establish  a  prima  facie  case  of  the  carrier's  negb- 
gence,  which,  unless  explained,  entitled  the  passenger  to  a  recovery. 

Same — Same — Presumption  of  Negligence. — In  an  action  for  in- 
juries to  a  passenger  by  a  derailment  of  the  car,  caused  by  a  defective 
switch,  the  fact  that  the  cause  of  the  accident  was  shown  did  not 
preclude  the  court  from  instructing  the  jury  that  proof  of  the  derail- 
ment and  of  plaintiff's  injury  was  sufRcient  to  create  a  presumption 
of  negligence  on  the  part  of  the  carrier. 

Carriage  of  Passengers — Degree  of  Care — Instruction-t — An  instruc- 
tion that  a  street  railway  company  is  bound  to  exercise  the  highest 
degree  of  care  reasonably  practicable  for  the  personal  safety  of  its 
passengers,  and  that  such  care  should  be  used  for  the  purpose  of 
safely  operating  its  cars  and  trains,  in  having  its  tracks  and  switch 
appliances  kept  in  a  reasonably  good  and  safe  condition,  and  for  such 
purpose  it  was  bound  to  exercise  the  highest  degree  of  care  reason- 
ably practicable  in  inspecting  and  keeping  its  tracks,  switch  appli- 
ances, etc.,  in  good  and  reasonably  safe  working  order  and  position, 
was  not  misleading. 

Same — Same — Same — Curing  Error. — An  objection  that  such  in- 
struction was  general  was  cured  by  other  instructions,  which  limited 
plaintiff's  right  to  recover  to  the  specific  negligence  charged,  and 
instructed  that  plaintiff  could  not  recover  merely  because  he  was  a 
passenger  and  received  his  injury,  if  any,  without  fault  on  his  part. 

Witnesses — Credibility — Instruction  Not  Warranted  by  Evidence.— 
That  a  passenger,  injured  by  a  derailment  caused  by  a  defective 
switch,  testified  that  the  switch  was  defective,  and  on  cross-examina- 
tion admitted  that  he  had  only  casually  observed  the  same  and  could 
not  tell  its  manner  of  operation,  did  not  authorize  an  instruction  as 
to  the  credibility  of  plamtilf's  evidence;  such  statements  not  being 
necessarily  in  conflict. 

Instructions. — ^Where  a  requested  instruction  given  substantially 
covered  other  instructions  requested  and  refused,  such  refusal  was 
not  error. 

Appeal  from  Circuit  Court,  Jackson  County;  Jas.  H. 
Sbver,  Judge. 

Action  by  A.  S.  Logan  against  the  Metropolitan  Street 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     AfiSrmed. 

♦Presumption  of  negligence  from  injury  to  passenger,  see  foot-note 
appended  to  McCord  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.),  10 
R.  R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  where  all  the  pre- 
ceding authorities  in  this  series  are  collected  or  referred  to. 

tAs  to  the  degree  of  care  required  of  a  carrier  of  passengers  with 
respect  to  its  appliances  and  road,  see  foot-note  appended  to  Alabama 
Midland  Ry.  Co.  v.  Guilford  (Ga.),  10  R.  R.  R.  472,  33  Am.  &  Eng. 
R.  Cas.,  N.  S.,  472,  where  all  the  preceding  authorities  in  this  series 
are  collected. 

Degree  of  care,  see  foot-note  appended  to  Palmer  v.  Warren  St 
Ry.  Co.  (Pa.),  10  R.  R.  R.  597,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  597. 
where  all  the  preceding  authorities  in  this  series  are  collected  or 
referred  to. 
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John  H.  Lucas,  for  appellant. 
Cook  &  Gossett,  for  respondent. 

BURGESS.  J.     This  is  an  action  for  $7,ooo  damages  for 
personal  injuries  alleged  to  have  been  sustained  by   plaintiff^ 
a  passenger  upon    defendant's  cars,  by  reason  of  the  care- 
lessness and  negligence  of  defendant,  and  for  $125  alleged  to 
have    been  necessarily    paid  out,  or  by   him  become  liable 
therefor,  for  drugs  and  the  service  of  physicians  in  caring  for 
and  curing  his  said  injuries.     The  petition  alleges  that  plain- 
tiS  was  at  the  time  of  said  injury  riding   upon  one  of  defend- 
ant's cars  upon  said  line  as  a  passenger  for  hire  and   for  a 
valuable  consideration ;  that  while  plaintiff  was  so  thereon, 
and  while  said  car  and  line  of  road  and  track  thereof  were 
under  the  care,  control,  and  management,  and  being  oper  ted 
by  defendant,  by  and  through  its  employees  and  servants  ^the 
same,  said  car,  line  of  road,  and  tracks,   were  carelessly,  and 
negligently  so  managed,  kept,  and  operated,  and  run  b  y  the 
defendant  that  the  said  car  upon  which  plaintiff  was  so  rid- 
ing was,  at  or  near  the  intersection  of  said  Main  and  Nine- 
teenth streets,  in   said  city,   by  the    said    carelessness  and 
negligence  of  defendant,    allowed  and  caused  to   be  run  off 
and  be  thrown  from  the  track  upon  which  the  same  was,  and 
carelessly  and  negligently  allowed  and  caused  to  be  jerked 
and   tossed  about  in  so  violent  a  manner  that    plaintiff  was 
violently  ejected  and  thrown   from  said  car,  and  caused   to 
violently  fall  and  strike  upon  the  ground — that  is,  the  granite 
rock  paved  street  surface — and  thereby  caused  great  bodily  and 
mental  pain  and  anguish.     The  answer  is  a  general  denial. 
The  trial  before  the  court  and  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  $3,000;  from 
which  defendant  appeals. 

The  verdict  was  by  11  jurors.  The  facts  are  substantially 
as  follows:  On  October  6,  1899,  plaintiff  boarded  one  of  de- 
fendant's cars  at  Ninth  and  Main  streets,  in  Kansas  City,  Mo., 
and  while  going  south  on  Main  street  to  where  it  turned  on 
Nineteenth  street,  on  reaching  the  curve  at  that  point,  the 
train  came  to  a  sudden  stop,  by  reason  of  the  grip  car  curv- 
ing naturally  in  a  southwesterly  direction.  This  was  caused 
by  the  block  being  removed  from  the  switch,  in  consequence 
of  which  the  car  ran  off  the  track,  throwing  plaintiff  from*  the 
car  and  injuring  him.  Plaintiff  paid  his  fare,  and  rode  to  the 
beginning  of  the  curve  at  Nineteenth  and  Main  streets.  Just 
before  entering  this  curve  there  is  a  switch,  connecting  this 
track  with  another  track  of  defendant,  branching  off  from  it 
and  Main  street  to  the  street  known  as  ''Southwest  Boule- 
vard,*'  which  at  this  point  is  Nineteenth  street  deflected 
slightly  to  the  southwest.  The  car  upon  which  plaintiff  was 
seated  was  operated  by  a  grip,  attached  to  an  upright  bar, 
running  down,  through  the  floor  of  the  car,  into  and  through 
an  iron-rimmed  slot  in  the  middle  of  the  track,  clamping  the 
moving  cable  in  the  conduit  beneath  the  surface.    The  front 
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wheels  of  the  car  for  some  reason  left  the  Main  street  track 
and  started  out  the  Boulevard  track;  the  snp  bar  necessarily 
continuing  in  the  slot  on  the  Main  street  track  and  into  the 
beginning  of  the  curve  toward  Nineteenth  street.  The  re- 
salt  of  this  was  that  the  front  end  of  the  car  was  first  thrown 
to  the  right,  off  the  Main  street  track,  as  far  as  the  elasticity 
and  movability  sideways  of  the  grip  bar  would  allow,  and 
then  jerked  violently  back  toward  the  Main  street  rails,  and 
suddenly  stopped. 

The  plaintiff  testified  that  the  car  was  off  the  track;  that 
it  stopped  suddenly,  or  jerked  back  suddenly;  and  that  he 
was  thrown  off,  and  after  that  the  next  thing  he  could  recall 
was  that  some  persons  were  putting  him  into  the  coach  car. 
Other  witnesses  testified  that  he  was  thrown  violently  off 
through  the  air  for  several  feet,  ^'shot  out  for  12  feet,'*  turned 
over,  and  hit  on  the  rock-paved  street  on  his  back  and  shoul- 
der. On  the  case  in  chief  the  plaintiff  testified  that  he  was 
a  passenger;  that  the  car  was  derailed  at  the  switch,  and 
that  he  was  thrown  off  and  injured;  and,  without  objection 
by  defendant,  that  he  had  observed  this  switch,  and  that  it 
was  worn  and  different  from  the  model  produced  by  defend- 
ant, and  was  formerly  operated  by  a  ''gypsy"  contrivance. 
Other  witnesses  testified  that  the  switch  was  in  a  bad  fix. 

At  the  request  of  plaintiff,  and  over  the  objections  and  ex- 
ceptions of  defendant,  the  court  instructed  the  jury  as  fol- 
lows: 

''(i)  The  jury  are  instructed  that  by  the  term  'ordinary 
care,'  as  used  in  other  instructions  herein,  is  meant  that 
degree  of  care  and  diligence  an  ordinarily  careful  and  prudent 
person  would  ordinarily. use  under  like  or  similar  circum- 
stances. 

"(2)  The  jury  are  instructed  that  by  the  terms  'highest 
degree  of  care,'  and 'highest  reasonably,  practicable  degree  of 
care,'  and  'care  and  foresight,'  as  used  in  the  other  instruc- 
tions, is  meant  the  reasonable  practicable  degree  of  care  and 
diligence,  in  view  of  all  the  facts  and  circumstances  shown  in 
evidence,  that  a  very  prudent  and  careful  person  engaged  in 
a  like  business  would  ordinarily  and  reasonably  take  and 
exercise,  or  would  be  fairly  and  reasonably  expected  to  use, 
under  like  or  similar  circumstances. 

"(3)  The  jury  are  instructed  that  if  you  believe,  and  find 
from  the  evidence,  that  on  or  about  October  6,  1899,  defend- 
ant was  operating  a  street  railway,  and  engaged  in  the  busi- 
ness of  carrying  passengers  thereon  for  hire;  that  plaintiff 
was  a  passenger,  having  taken  passage  upon  one  of  defendant's 
cars  on  said  road,  and  that  while  he  was  so  a  passenger,  beins: 
carried  thereon  upon  defendant's  road,  the  said  car  was 
thrown  from  or  left  the  track  upon  which  it  was  running,  and 
suddenly  stopped,  at  or  near  the  intersection  of  Nineteenth 
and  Main  streets,  in  Kansas  City,  Missouri;  and  that  plain- 
tiff was  then  himself  exercising  ordinary  care,  and  that  he 
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was  by  such  stopping:  and  derailment  of  the  car  thrown  from 
said  car  and  injured  thereby — then  the  law  presumes  that  such 
injury  to  plaintifi  was  caused  by  defendant's  negligence,  and 
such  facts,  if  proved  by  a  preponderance  of  the  evidence* 
make  out  a  presumptive  case  for  the  plaintifi,  and  you  should 
find  a  verdict  for  the  plaintifi,  unless  you  further  believe  from 
the  evidence  that,  notwithstanding  this  presumption,  the 
defendant  at  the  time  of  the  happening  of  the  injury  in  fact 
had  then  fully  performed,  or  was  then  fully  performing,  its 
duty  as  defined  and  stated  in  other  instructions  herein  to- 
wards plaintifi  as  such  passenger,  or  that  such  injury  to 
plaintifi,  if  any,  did  not  occur  because  of  any  failure  of  the 
defendant  in  such  respect. 

''(4)  The  jury  are  instructed  that  it  is  the  duty  of  a  railway 
company,  such  as  defendant,  engaged  in  the  business  of  op- 
erating a  street  railway  in  the  carnage  and  transportation  of 
its  passengers,  to  have,  take,  and  exercise  the  highest  de- 
gree of  care  reasonably  practicable  for  the  personal  safety 
and  safe  carriage  of  such  passengers,  and  that  this  care  should 
be  used  and  exercised  for  the  purpose  of  safely  operating  its 
cars,  or  trains  of  cars,  in  having  its  tracks  and  switch  appli- 
ances, and  the  connections  of  its  tracks,  constituting  a  part 
of  such  railway,  maintained  and  kept  in  a  reasonably  good 
and  safe  condition,  and  for  such  purpose  to  take  and  exercise 
about  the  same  the  highest  degree  of  care  reasonably  prac- 
ticable in  inspecting  and  keeping  such  tracks,  switch  appli- 
ances, and  connections  and  parts  of  tracks  in  good  and 
reasonably  safe  working  order  and  position. 

'^6)  The  jury  are  instructed  that  ii,  under  the  other  instruc- 
tions and  evidence  herein,  they  should  find  for  the  plaintiff, 
they  will  assess  his  damages  at  such  sum  as  they  may  find 
and  believe,  from  the  evidence,  will  compensate  him,  the 
said  plaintifi,  A.  S.  Logan,  for  his  loss  of  time,  if  any,  prior 
to  December  23,  1899.  naturally  and  proximately  resulting 
from  his  said  injury,  and  for  all  bodily  pain  and  mental  an- 
guish that  they  may  find  and  believe,  from  the  evidence,  he 
has  suffered  as  a  necessary,  natural,  and  proximate  result  of 
his  injuries,  and  will  necessarily  and  inevitably  so  suffer  there- 
from in  the  future,  and  any  permanent  injury  or  incapacity 
they  may  believe,  from  the  evidence,  he  has  sustained  there- 
from, by  way  of  permanent  weakness,  lameness,  or  partial 
loss  of  control  of  plaintiff's  back  and  left  leg,  and  permanent 
rupture  and  tearing  loos^  of  the  muscles  and  ligaments  of 
plaintiff's  back,  if  any,  as  a  necessary,  natural,  and  proximate 
result  of  the  injury  complained  of,  not  exceeding  in  all  the 
sum  of  seven  thousand  dollars  ($7,000)." 

The  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows: 

^'(i)  The  court  instructs  the  jury  that  their  verdict  will  be 
for  the  defendant. 

''(2)  If  you  believe  that  both  parties  were  negligent,  then 
there  can  be  no  recovery  herein. 
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^Hs)  Althousb  you  may  believe  all  the  evidence  to  be  true» 
yoar  findios  must  be  for  the  defendant. 

'^(4)  The  plaintiff,  Logan,  was  a  witness  in  his  own  behalf. 
The  jary  are  the  sole  judges  of  his  credibility.  All  state- 
ments made  by  him,  if  any,  which  are  against  his  own  in- 
terest, must  be  taken  as  true;  but  his  statements  in  his  own 
favor  are  only  to  be  given  such  credit  as  the  jury,  under  all 
the  facts  and  circumstances  in  evidence,  deem  them  entitled 
to. 

'^(5)  Even  though  the  plaintiff,  Logan,  was  hurt  without 
any  fault  upon  his  part,  still  under  no  circumstances  can  a 
verdict  be  rendered  against  the  defendant  unless  the  jury 
find  that  the  train  left  the  track  or  came  to  a  sudden  stop  by 
reason  of  the  negligence  of  defendant's  agents,  servants,  or 
employees.  If  the  train  by  reason  of  an  unavoidable  casualty 
or  accident  got  off  the  tracks  or  came  to  a  sudden  standstill, 
in  that  way  causing  plaintiff's  injury,  if  any,  then  there  was 
no  negligence,  and  your  verdict  must  be  for  defendant. 

^^(6)  Defendant  is  not  required  to  prove  what  caused  the 
train  to  leave  the  tracks  or  come  to  a  standstill,  and  even 
if  the  jury  cannot  find  from  the  evidence  the  exact  cause,  or 
if  such  is  unknown  and  has  not  been  shown,  still  if,  after  con- 
sidering all  the  testimony  in  the  case,  not  only  that  offered 
by  defendant,  but  that  offered  by  plaintiff,  you  find  there 
was  not  any  negligence  on  the  part  of  the  defendant  of  the 
character  submitted  for  your  consideration,  then  defendant 
must  have  the  verdict,  even  though  Logan  was  its  passenger^ 
and  received  his  injury,  if  any,  without  any  fault  upon  his 
part. 

^^(7)  Defendant  was  not  an  insurer  of  the  safety  of  plaintiff^ 
Logan,  nor  was  it  required  to  exercise  any  degree  of  care  or 
foresight  that  was  not  reasonably  practicable.  Therefore 
you  are  instructed  that  the  mere  fact  that  an  accident  oc- 
curred and  plaintiff  was  injured,  if  you  believe  he  was,  does 
not  of  itself  entitle  plaintiff  to  recover  in  this  case;  and  if 
you  find  that  defendant  had  used  all  the  care  and  foresight 
that  were  reasonably  practicable  under  all  the  circumstances,, 
and  that  the  accident  happened  without  negligence  on  the 
part  of  defendant,  then  the  plaintiff  cannot  recover  under 
any  circumstances,  but  your  verdict  must  be  for  defendant. 
^'(8)  If  you  find  and  believe  from  the  evidence  that  the  ac- 
cident happened  by  reason  of  the  grip  car  leaving  the  track 
on  which  it  was  running,  and  that  It  was  caused  to  do  so  by 
reason  of  the  switch  at  the  place  in  question  having  been 
removed  or  interferred  with  by  some  outside  parties  or  party, 
whether  purposely  or  unintentionally,  and  that  defendant 
bad  used  all  the  care  that  was  reasonably  practicable  in  in- 
specting its  track  and  the  switch  in  question,  and  had  not 
discovered  that  said  switch  had  been  changed  or  intetfeied 
with  prior  to  the  accident,  then  you  are  instructed  that  plain- 
tiff cannot  recover,  and  your  verdict  must  be  for  defendant.. 
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**(9)  If  the  jury  believe,  from  the  evidence,  that  the  ioju- 
ries  sustaJDed  by  the  plaintiff  were  merely  the  result  of  acci- 
dent, then  your  verdict  must  be  for  defendant. 

''(lo)  What  the  court  says  in  the  instructions  read  by 
plaintiff's  counsel  as  to  the  burden  being  on  defendant  does 
not  mean  that  you  are  confined  to  the  testimony  offered  by 
defendant  in  determining  whether  the  burden  has  been  es- 
tablished. You  are  to  consider  all  the  facts  and  circum- 
stances in  evidence,  whether  developed  in  the  examination 
of  plaintiff's  or  defendant's  witnesses;  and,  if  you  find  there- 
from that  there  was  no  negligence  of  the  character  submitted, 
then  the  burden  has  been  sustained  by  the  defendant,  and  it 
is  entitled  to  the  verdict,  even  though  you  find  that  Logan 
was  a  passenger,  and  was  injured  without  fault  on  bis  part. 

''(ii)  If  defendant's  servants  and  employees  exercised  all 
the  care  and  foresight  that  was  reasonably  practicable,  then 
thece  was  no  negligence,  and  in  determining  any  issue  as  to 
negligence  on  defendant's  part,  submitted  to  you  in  these  in- 
structions, you  are  instructed  that,  if  there  was  exercised  all 
the  care  that  was  reasonably  practicable,  then  there  was  no 
negligence. 

''(12)  The  jury  are  not  required  to  accept  as  true  the  state- 
ment of  any  person  merely  because  he  was  sworn  to  it;  but 
you  should  consider  the  interest  of  such  person  in  the  case 
and  his  demeanor  on  the  stand,  and  carefully  weigh  the 
statement  in  the  light  of  all  the  facts  and  circumstances  de- 
veloped in  evidence,  giving  it  such  weight,  and  no  more,  as 
you  deem  it  entitled  to.  You  are  the  sole  judges  as  to 
whether  or  not  you  believe  it. 

'^(13)  This  case  should  be  considered  by  the  jury  the  same 
as  if  it  were  a  contest  between  two  persons  of  equal  standing 
in  the  community.  The  fact  that  one  of  the  parties  is  a  cor- 
poration should  not  affect  your  minds  in  any  way;  but  the 
rights  of  the  partie^s  should  and  must  be  determined  upon 
the  evidence  introduced  in  the  case  and  the  instructions  given 
to  the  jury,  which  is  the  law,  and  only  law,  to  guide  you  in 
your  deliberation.  These  instructions,  although  read  to  you 
by  the  lawyers,  are  the  court's  instruction?,  and  must  be 
taken  and  considered  by  the  jury  as  if  they  had  been  read  by 
the  judge  from  the  bench. 

^'(14)  The  court  instructs  the  jury  that,  in  considering  this 
case,  they  should  not  indulge  in  any  mere  suppositions  or 
imaginings  as  to  what  may  or  may  not  have  been  done  or 
occurred  at  the  time  of  the  occurrence,  but  must  decide  the 
case  upon  the  evidence  of  the  witnesses  and  the  instructions 
of  the  court.  And  the  court  further  instructs  the  jury  that 
they  are  the  sole  judges  of  the  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  their  testimony,  and  in  weighing 
the  testimony  the  jury  should  take  into  consideration,  not 
only  what  they  have  testified  to,  but  also  their  manner  of 
testifying,  and  their  bias,  if  any  is  shown,  toward   or  against 
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plaintiff  or  defendant,  their  ability  at  the  time  to  clearly  see 
what  occurred,  and  now  to  clearly  recall  and  relate  the  iacts; 
and  if  the  jury  believe,  from  the  evidence,  that  any  witness 
has  knowingly  sworn  falsely  to  any  material  fact,  then  the 
jary  may  disbelieve  the  whole  or  any  part  of  snch  witness' 
testimony." 

The  court  gave  said  instructions  numbered  5,  6,  7$  9*  10, 
II,  12,  13,  and  14,  and  refused  to  give  said  instructions  num- 
bered I,  2,  3,  4,  and  8  as  asked  by  defendant,  and  to  this 
action,  order,  and  ruling  of  the  court  in  refusing  to  give  said 
last-named  instructions,  and  to  give  each  of  them,  defendant 
at  the  time  duly  excepted. 

The  court  of  its  own  motion,  and  over  the  objection  and 
exception  of  defendant,  instructed  the  jury  as  follows: 

^'(8)  If  you  find  and  believe,  from  the  evidence,  that  the 
accident  happened  by  reason  of  the  grip  car  leaving  the  track 
on  which  it  was  running,  and  that  it  was  caused  to  do  so  by 
reason  of  the  switch  at  the  place  in  question  having  been 
interfered  with  by  some  outside  parties  or  party,  whether 
purposely  or  unintentionally,  and  that  defendant  had  used  all 
the  care  that  was  reasonably  practicable  in  watching  and  in- 
specting its  track  and  the  switch  in  question,  and  had  not, 
and  could  not  by  the  exercise  of  ordinary  care  have,  discov- 
ered that  said  switch  had  been  interfered  with,  if  you  so 
find  the  fact,  prior  to  the  accident,  then  you  are  instructed 
that  plaintiff  cannot  recover,  and  your  verdict  must  be  for 
defendant.  You  are  instructed  that  nine  or  more  jurors  may 
render  a  verdict  in  this  case.  If  all  of  you  agree  upon  a 
verdict,  your  foreman  alone  will  sign  it;  but  if  your  verdict 
is  rendered  by  nine  or  more,  and  less  than  twelve,  jurors,  such 
verdict  must  be  signed  by  all  of  the  jurors  who  agree  to  it." 

Under  the  evidence  and  the  instructions  given  by  the  court, 
the  jury  returned  the  following  verdict,  viz  :  ''We,  the  un- 
dersigned, jurors,  find  the  issues  for  the  plaintiff,  and  do 
assess  bis  damages  at  three  thousand  dollars  ($3,000)." 

In  order  that  the  evidence  may  be  better  understood,  the 
following  plat  is  attached. 

(Omitted  as  not  essential.) 

With  respect  to  the  testimony  of  one  W.  S.  Atley,  a  wit- 
ness for  plaintiff,  as  to  the  condition  of  the  switch  at  the  time 
of  the  accident,  the  following  occurred:  ''Q.  State,  without 
saying  it  was  in  a  bad  condition,  what  you  observed  about 
it.  A.  I  observed  that  the  switch  was  badly  worn.  It  was 
an  old-fashioned  switch,  that  they  have  had  there  a  number  of 
years — an  old  gypsy  switch ;  and  the  car  left  the  truck,  passing 
over  the  point  of  the  switch  about  two  feet  from  the  point  of 
the  switch.  May  be  not  quite  so  much,  but  about  that.  Q. 
Referring  to  this  model  which  is  before  the  jury,  tell  them 
what  you  mean  by  the  switch  A.  I  don*t  know  that  I  can 
tell  them  from  that  switch.  There  was  a  switch  that  came 
down  in  here  (indicating).     This  tongue  was  wedged,  and  the 
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trucks  going  over  here  passed  over  this  corner  of  the  switch, 
I  would  say»  aboat  two  feet  from  this  point.  Q.  Yon  spoke 
of  it  being  worn.  What  part  did  yon  refer  to?  A.  This 
point  here  (indicating).  Q.  You  may  state  to  the  jury  what, 
if  anything,  you  know  about  cars  being  brought  up  there, 
electric  cars  and  others,  from  the  Southwest  Boulevard  track, 
and  shifted  to  this  track  at  that  point.  (Objected  to  by  de- 
fendant as  wholly  immaterial,  and  as  not  tending  to  prove  or 
disprove  any  issue  in  the  case.  The  Court:  He  may  state 
with  reference  to  their  passing  at  that  point.  To  this  ruling 
of  the  court  the  defendant  at  the  time  duly  excepted.)  Q. 
Well,  the  cars  brought  up  from  the  Southwest  Boulevard, 
what  was  done  with  them?  A.  They  jumped  them  over  the 
switch  there.  Q.  How?  A.  Sometimes  they  would  use 
brickbats,  sometimes  fish  plates,  most  anything  they  could 
get  to  raise  them  over  the  switch.  I  have  stood  there  a  num- 
ber of  times  and  watched  them  do  it;  not  that  I  was  particu- 
larly interested,  but  I  happened  to  see  it  done.  Q.  Has  that 
occurred  within  the  time  your  office  was  there,  before  the 
accident?  A.  Yes,  sir.  Mr.  Lucas:  Defendant  moves  to 
strike  out  the  answer  as  incompetent,  irrelevant,  and  imma- 
terial, and  as  not  terding  to  prove  or  disprove  any  issue 
in  controversy.  The  Court:  I  think  it  is  competent  to  show 
how  the  cars  passed  over  there  at  that  point."  To  this 
ruling  of  the  court  defendant  at  the  time  duly  excepted. 

Defendant  insists  that  this  evidence  should  not  have  been 
admitted,  and  that  it  could  have  served  no  other  purpose 
than  to  create  the  impression  in  the  minds  of  the  jury  that 
the  switch  was  defective,  when  in  fact  it  was  so  constructed 
that  one  part  thereof  was  designed  for  cable  and  the  other  for 
electric  cars,  and,  on  account  of  the  nonuser  of  the  electric 
line,  was  blocked  for  the  cable  alone.  There  are  other  rea- 
sons assigned  by  defendant  why  this  evidence  should  not  have 
been  admitted.  Bat  it  will  be  observed  that  objections 
were  only  made  to  two  of  the  questions  stated — one  by 
objecting  to  the  question  at  the  time  it  was  asked,  and  the 
other  by  motion  to  strikeout  the  answer  thereto.  They  were 
both  in  respect  to  cars  brought  up  to  the  switch,  electric 
cars  and  others,  from  the  Southwest  Boulevard  track,  and 
shifted  to  the  track  upon  which  the  car  in  which  plaintiff  was 
riding  at  the  time  of  the  accident;  and,  while  defendant 
objected  to  the  question,  and  the  motion  to  strike  out  was 
overruled,  and  the  matter  was  reconsidered  by  the  court, 
and  the  motion  to  strike  out  was  sustained,  and  the  jury  di- 
rected to  disregard  the  evidence,  and  whatever  error  there 
was  in  the  admission  of  the  evidence  in  the  first  place  cor- 
rected. 

It  is  said  that  the  court  erred  in  permitting  one  Mont- 
gomery G.  West,  a  witness  for  the  plaintiff,  to  testify  to  the 
method  of  transferring  cars  to  the  Southwest  Boulevard,  as 
that  was  not  material  to  any  issue  in  the  case;  but  it  does 
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not  appear  from  the  record  that  there  was  any  valid  objection 
made  at  the  time  to  the  testimony  of  this  witness,  and  hence 
there  is  nothing  before  us  for  review  in  regard  to  it. 

One  Robert  B.  Logan,  son  of  plaintiff  and  witness  for 
him,  was  permitted  to  testify  in  rebuttal,  over  the  objection 
of  defendant,  and  to  present  a  draft,  and  give  evidence  of 
the  condition  of  the  track  and  switch  from  his  examination 
of  them  eight  days  after  the  accident,  and  this  ruling  is  as- 
signed for  error.  The  position  of  defendant  is  that  the  evi- 
dence was  inadmissible,  because  subsequent  to  the  accident 
and  too  remote  in  time.  There  was  evidence,  however, 
that  the  switch  was  in  the  same  condition  at  that  time 
that  it  was  at  the  time  of  the  accident,  and  under  such  cir- 
cumstances there  was  no  error  in  admitting  the  evidence. 
Swadley  v.  Mo.  Pac.  Ry.  Co.,  ii8  Mo.  268,  24  S.  W.  140,  40 
Am.  St.  Rep.  366;  State  v.  Buchler,  103  Mo.  203,  15  S.  W. 
331;  Gatridge  v.   Mo.  Pac.  Ry.  Co.,  105   Mo.  520,  16  S.  W. 

943. 
Complaint  is  made  of  the  action  of  the  court  in  permitting 

plaintifi,  over  the  objection  of  defendant,  to  introduce  evi- 
dence in  rebuttal  that  should  have  been  introduced  in  chief; 
but  this  was  largely  within  the  discretion  of  the  court,  and» 
in  the  absence  of  an  abuse  of  such  discretion  the  judgment 
should  not  be  reversed  upon  that  ground.  Jackson  v.  Grand 
Avenue  Ry.  Co.,  118  Mo.  199,  24  S.  W.  192;  State  v.  Murpby» 
118  Mo.  7,  25  S.  W.  95. 

Defeodant  contends,  first,  that  it  is  not  liable  on  account 
uf  not  having  approved  machinery  and  track,  including 
switch,  with  careful  and  prudent  inspection;  second,  that  the 
block  holding  the  switch  tongue  in  place  had  been  removed 
by  two  boys,  not  five  minutes  before  the  accident,  without 
the  consent  or  knowledge  of  the  defendant.  In  support  of 
these  contentions  the  evidence  adduced  is  as  follows: 

W.  S.  Atley,  plaintiff's  witness,  testified:  '^Q.  Now,  as  I 
understand  you,  these  railroad  men  call  this  a  frog?  A.  Yes, 
sir.  Q.  But  you  and  I  will  call  it  a  block,  the  purpose  of 
which  is  to  hold  that  piece  of  machinery,  whether  of  wood 
or  metal,  in  a  position  of  rigidity?  A.  Yes,  sir.  Q.  Did 
they  have  that  kind  of  a  switch  there?  A.  No,  sir;  this  was 
wedged  over  there,  but  not  with  a  block  like  that.  Q.  Well, 
put  it  this  way:  In  other  words,  did  they  have  the  same  kind 
of  a  piece  of  machinery,  either  wood  or  metal,  the  purpose 
of  which  was  to  hold  that  tongue  rigid?  A.  Not  this  particu- 
lar part  of  it  in  here;  but  there  was  a  block  in  here  (indicat- 
ing). Q.  It  was  a  block?  A.  Yes,  sir.  Q.  And  when  it  got 
to  this  part  it  had  been  pressed  out?  A.  Yes,  sir;  or  it  was 
worn  down  this  way,  to  a  feather  edge.  Q.  And  this  block 
was  standing  in  here?  A.  I  don't  know  about  that.  It  was 
under  the  car,  and  I  could  not  tell  that.  I  am  giving  yon 
what  I  saw  befbre  the  accident  and  afterwards.  Q.  You 
don't  pretend  to  know  whether  the  block  was  there  at  that 
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time  or  not?  A.  No;  I  couldn't  say,  because  the  car  had 
stopped  right  on  there.  Q,  Did  you  go  to  your  ofBce  befoie 
they  moved  the  car?  A.  Yes,  sir.  Q.  You  were  not  there 
when  the  car  was  lifted  up?  A.  Yes,  sir;  but  I  went  to  the 
o£Bce  in  the  meantime.  Q.  I  understood  you  to  say  yon 
think  the  car  had  moved — or  did  you  say — two  feet  or  more? 
A.  The  trucks  passed  about  two  feet  over  the  point  of  the 
switch,  I  think.     Q.  Which  car?    A.  The  grip  car.'' 

Montgomery  G.  West,  plaintiff's  witness,  testified:  ^'Q. 
You  may  state  if  you  noticed  any  disturbance  in  the  car,  as 
to  whether  it  was  on  the  track,  before  it  came  to  this  sudden 
stop.  What  yon  saw  there?  A.  From  appearance  it  was  on 
the  track.  Q.  How  was  it  with  reference  to  the  switch 
where  it  stopped?  Look  at  this  plat.  Assuming  that  that 
is  the  switch  at  that  point  (indicating),  and  the  car  was  go- 
ing south  on  this  track,  state  where  the  car  stopped  with 
reference  to  that  switch  and  the  curve  theie.  How  near 
was  it  to  the  curve  when  you  saw  it  stop?  A.  The  car  was 
right  on  the  curve.  Q.  You  may  state  if  you  noticed  anything 
as  to  the  switch  being  jammed  or  not.  A.  Well,  the  part  of 
the  switch  which  I  would  call  the  frog  was  not  injured;  but 
about  two  feet  further  down  it  was  jammed  and  the  wheels 
probably  had  run  into  it.  Q.  Look  at  this  model  down  here, 
and  state  to  the  jury  just  what  you  mean  by  that.  A.  Well, 
I  should  say  it  was  about  in  here,  about  two  feet  from  the 
point  of  the  switch,  where  there  was  apparently  jammed  and 
cut  into  by  the  wheels.  Q.  Did  you  notice  anythiug  as  to  the 
end  of  his  point?  A.  No,  sir;  I  didn't  notice  anything  as 
to  that.  Q.  Now,  this  track,  which  leads  off  to  the  South- 
west Boulevard,  do  you  know  whether  or  not  that  was  being 
used  by  the  company  for  the  passage  of  cars.  If  so,  what 
cars?  A.  Well,  it  was  used  to  bring  cars  from  the  Southwest 
Boulevard  to  transfer  them  onto  Nineteenth  street.  It  wasn't 
used  regularly  for  passenger  tra£Bc.  Q.  As  I  understand 
you,  the  front  wheels  of  the  grip  car  went  off  on  the  South- 
west Boulevard  track?  A.  Yes,  sir;  they  started  that  way. 
Q.  And  there  was  no  slot  in  that  track?  A.  No,  sir.  Q. 
And  that  pulled  the  grip  car  over  towards  the  west?  A.  Yes, 
sir;  on  account  of  the  car  going  west  on  the  Boulevard  track." 

D.  F.  Brightwell:  ^^Q.  State  what  examination  you 
made?  A.  We  went  back  and  looked  at  the  switch,  in  oider 
to  see  what  was  wrong  with  it.  Q,  What  did  you  ascertain? 
A.  I  found  out  the  reason.  The  switch  was  out  of  fix.  Q. 
How?  Described  it  to  the  jury.  A.  Well,  the  switch  tongue 
was  bent  about  a  quarter  of  an  inch.  Q.  Did  you  examine 
the  switch  to  see  if  there  was  any  marks  on  it?  A.  Yes,  sir. 
Q.  What  did  you  find?  A.  The  switch  tongue  stood  just  about 
like  this  (indicating),  and  it  kept  spread  like  this,  and  when 
the  car  came  down  it  struck  on  the  point  of  the  switch,  and 
came  straight  down  here,  and  went  out  the  Southwest 
Boulevard.     Of  course,  the  grip  followed  the  slot  on  the  line. 
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Q.  What  do  yon  know  as  to  that  switch  being  blocked  at  that 
time?  A.  It  had  not  been  blocked  since  they  took  the  weight 
out  of  there,  when  they  quit  pulling  the  Boulevard  cars." 

The  version  of  the  defendant  and  its  evidence  showed  that 
the  accident  was  occasioned  by  the  unauthorized  removal  of 
the  block  that  held  the  switch  tongue  in  its  place. 

Mrs.  Carrie  G.  Johnson:  '^Q.  What  is  your  name?  A. 
Mrs.  Carrie  G.  Johnson.  Q.  Are  you  married  or  single?  A. 
Married.  Q  Did  you  live  in  Kansas  City,  Missouri,  on  Oc- 
tober 6,  1899?  A.  I  did;  Kansas  City  is  still  my  home.  0. 
Did  you  see  an  accident  which  occurred  on  Nineteenth  and 
Main  street  on  October  6,  1899?  A.  I  did.  Q.  What  did 
you  see?  A.  I  saw  a  car  which  was  south  and  east  bound 
on  Main  street  appear  to  jump  off  the  track  there  at  Nine- 
teenth and  Main,  and  saw  an  old  gentleman  thrown  from  the 
front  part  of  the  grip  car.  Q.  Did  both  cars  jump  the  track? 
A.  No;  it  appeared  to  me  that  the  wheels  of  the  grip  car, 
only,  left  the  track.  Q.  Where  were  you  when  the  accident 
occurred?  A.  Standing  on  the  southeast  corner  of  Nine- 
teenth and  Main  streets,  with  Mr.  Scales.  He  is  my  daugh- 
ter's husband.  I  was  intending  to  take  the  car  which  met 
with  the  accident.  Q.  Do  you  know  what  caused  the  car  to 
leave  the  track?  A.  Bsfore  the  cars  come  to  Nineteenth  and 
Main  street  I  noticed  two  boys — one  a  white  boy  and  a  negro 
— take  something  out  of  the  track  right  at  the  point  where 
the  track  comes  in  there  from  the  Southwest  Boulevard. 
The  white  boy  had  a  stick,  looked  to  me  like  a  broom  handle, 
and  he  seemd  to  be  prying  something  out  from  between  the 
rails  at  the  switch.  When  he  got  it  out  the  other  boy  picked 
it  up.  It  looked  to  me  like  a  small  piece  of  dark  wood  or 
iron,  from  where  I  was.  After  examining  it,  the  boy  threw  it 
down  again.  Both  boys  then  went  west  from  the  track,  and 
into  a  vacant  lot,  or  a  yard  right  next  to  the  house  or  store 
on  the  northwest  corner  of  Nineteenth  and  Main  streets.  Q. 
How  long  was  this  before  the  accident?  A.  I  should  say  not 
over  five  minutes.  We  had  to  wait  a  little  longer  than  usual 
for  the  car  that  time,  I  thought,  and  it  may  have  been  a  little 
more." 

Jno.  T.  Mathis:  ''Q.  What  is  your  business?  A.  I  am  at 
present  with  the  Metropolitan  Street  Railway  Company.  Q. 
In  what  department?  A.  In  the  claim  department.  Q.  What 
business  were  you  engaged  in  on  the  6th  of  October,  1899? 
A.  In  the  claim  department  of  the  Metropolitan;  law  depart- 
ment. Q.  State  whether  or  not  you  were  at  Nineteenth  and 
Main  streets  on  the  day  the  accident  occurred  in  which  Mr. 
Logan  was  hurt.  A.  Yes,  sir.  Q.  What  time  were  yon 
there?  A.  I  got  there  about  three  or  four  minutes  after  the 
accident  took  place.  Q.  Where  did  you  come  from?  A. 
Nineteenth  and  Grand  avenue.  Q.  Tell  these  gentlemen 
whether  you  looked  to  see  what  caused  the  accident.  A. 
Yes,  sir.    Q.  Tell  them  what  it  was.     *    *    *    Q.  Well,  yon 
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may  look  at  that  model,  and  see  whether  that  represents  the 
froK  and  switch  there.  A.  Yes,  sir.  Q.  Did  you  see  a  block 
like  that  in  the  frog  at  that  time?  A.  It  was  not  in  the  frog. 
Q.  Did  yon  see  the  block  at  all?  A.  Yes,  sir.  Q.  Tell 
these  gentlemen  where  it  was.  A.  It  was  picked  up  between 
the  tracks,  on  the  east  side  of  the  soath-bound  track.'' 

It  is  said  for  defendant  that  instruction  No.  3  given  for 
plaintiff  is  erroneous,  in  that  it  authorizes  a  recovery  by  the 
plaintiff  in  the  mere  fact  of  accident  and  injury,  when  the 
real  cause  thereof  was  shown  by  the  evidence  to  have  been 
either  a  failure  to  block  the  switch  or  a  removal  of  the  block 
by  some  unauthorized  person.  If  there  is  anything  well  set- 
tled by  the  courts  of  this  state,  it  is  that,  where  a  passenger 
for  hire  upon  a  train  oi  cars  is  injured,  the  fact  of  the  derail- 
ment of  the  cars  and  his  injury  makes  out  a  prima  facie  case 
of  defendant's  negligence,  which,  unless  explained,  entitled 
him  to  a  recovery;  and  in  order  to  overcome  this  prima  facie 
case  and  right  to  recover  it  devolves  upon  the  carrier  to  ex- 
plain how  these  things  occurred,  in  someway  not  inconsistect 
with  its  duties  to  the  plaintiff  as  such  carrier.  In  other  wordf , 
when  a  passenger  for  hire  shows  the  derailment  of  the  train 
upon  which  he  is  traveling,  and  as  a  result  thereof  he  is  in- 
jured, he  makes  out  a  prima  facie  case,  and  the  burden  then 
rests  upon  the  carrier  to  explain  how  these  things  occurred, 
and  in  a  way  not  inconsistent  with  its  duty  to  the  plaintiff 
as  a  passenger. 

In  the  case  of  Furnish  v.  Mo.  Pac.  Ry.  Co.,  102  Mo.  438,  13 
S.  W.  1044,  22  Am.  St.  Rep.  781,  it  is  said:  ''Regarding  the 
instruction  (marked 'D')  placing  the  burden  of  proof  upon 
defendant  to  show  that  the  injury  did  not  occur  through  any 
omission  to  discharge  its  legal  duty  in  the  premises,  it  should 
be  remarked  that  the  same  instruction  first  required  plain- 
tiff to  establish  that  the  car  in  which  she  was  a  passenger  'ran 
off  the  track  of  defendant's  railroad  and  fell  down  the  em- 
bankment thereof,'  and  that  she  was  thereby  injured.  Thus 
framed,  the  instruction  correctly  expressed  the  law  on  the 
subject.  The  mere  injury  of  plaintiff  while  a  passenger  did 
not  call  for  explanation  or  proof  from  defendant.  It  first  de- 
volved on  plaintiff  to  sho.w  some  fact  with  reference  to  it  from 
which  negligence  on  defendant's  part  as  a  carrier  might  be 
fairly  inferred.  Here  it  was  shown  that  the  car  ran  off  the 
track  and  over  the  embankment.  The  condition  of  the  road- 
way at  that  point  warranted  the  inference  that  the  injury 
was  occasioned  thereby.  In  that  state  of  the  case,  if  the 
jury  found  that  plaintiff  had  been  injured  by  the  derailment 
of  the  car  and  her  fall  down  the  embankment,  it  then  de- 
volved on  defendant  to  explain  how  these  things  occurred 
without  breach  of  its  duty  to  plaintiff  as  a  carrier.  This  is 
what  the  court  said  in  effect,  and  it  committed  no  error  in 
so  doing.  Hipsley  v.  Railroad,  27  Am.  &  Kng.  R.  Cas.  287, 
88  Mo.  348;  Breen  v.  Railroad,  109  N.  Y.  297,  16  N.  E.  60,  4 
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Am.  St.  Rep.  450;  Seybolt  v.  Railroad,  9$  N.  Y.  562,  47  Am. 
Rep.  7$.  It  may  not  l>e  entirely  in  accord  with  technical 
nicety  to  instruct  that  the  harden  of  proof  shifts  to  defendant 
in  the  coarse  of  sach  a  trial.  It  might  be  more  accurate  to 
say  (in  proper  form  for  the  purposes  of  a  jary  trial)  that  the 
facts  of  the  derailment  of  the  cars  and  of  plaintiff's  injury 
thereby  make  out  a  prima  facie  case  of  defendant's  negli- 
gence, which,  unexplained,  would  justify  a  recovery;  but,  in 
the  ordinary  coarse  of  administering  law,  it  has  become  usual 
to  declare  that  on  a  certain  showing  by  plaintiff  in  such 
cases  the  burden  of  proof  then  rests  on  defendant  to  prove 
that  it  has  not  been  negligent."  Olsen  v.  Citizens'  Ry.  Co., 
152  Mo.  426,  54  S.  W.  470;  Clark  v.  Railway  Co.,  127  Mo. 
197,  29  S.  W.  1013. 

We  are  unable  to  appreciate  the  contention  of  defendant 
that,  as  the  cause  of  the  accident  was  known,  it  was  error 
to  instruct  the  jury  concerning  the  presumption  arising 
from  the  relation  of  passenger  and  carrier.  Because  of  that 
relation  between  plaintiff  and  defendant  at  the  time  of  the 
injury,  when  he  showed  that  fact,  the  derailment  of  the  car, 
and  his  injury,  he  made  out  a  prima  facie  case,  while  under 
any  other  circumstances  the  burden  would  have  been  upon 
him  to  show  negligence,  or  circumstances  from  which  negli- 
geuce  might  be  inferred,  in  order  to  entitle  him  to  recover; 
and  it  must  logically  follow  that,  when  plaintiff  showed  those 
facts,  the  presumption  was  that  the  injury  was  occasioned 
by  the  negligence  of  the  defendant.  If  the  law  raises  such  a 
presumption,  it  would  seem  not  improper  to  so  state  in  an 
instruction. 

It  is  claimed  that  instruction  No.  4  given  for  plaintiff  is 
erroneous,  and  should  have  been  refused,  because  it  tended 
to  confuse  and  mislead  the  jury,  enlarged  the  issue  in  the 
cause,  and  exacted  of  defendant  a  higher  degree  of  care  than 
required  by  law.  That  this  instruction  is  not  as  clear  as  it 
should  be  must  be  conceded;  but  when  fairly  construed,  and 
taken  in  connection  with  defendant's  instructions,  we  are 
not  prepared  tp  say  that  it  misled  the  jury.  By  the  use  of 
the  words  ''and  this  care  should  be  used  and  exercised  for 
the  purpose  of  safely  operating  its  cars  or  train  of  cars,  in 
having  its  tracks  and  switch  appliances  and  the  connection 
of  its  tracks  constituting  a  part  of  such  railway  maintained 
and  kept  in  a  reasonably  safe  condition,"  evidently  meant 
at  the  place  of  the  accident;  for  there  is  no  pretense  that  the 
condition  of  the  track  at  any  other  point  had  anything  to  do 
or  connection  with  the  accident,  and  no  other  conclusion  can 
fairly  be  drawn  from  the  use  of  this  language. 

The  same  may  be  said  with  respect  to  the  duty  of  defend- 
ant in  inspecting  and  keeping  such  tracks,  switch  appliances, 
and  connections  and  parts  of  tracks  in  good  and  reasonably 
safe  working  order  and  position.  It  clearly  has  reference  to 
the  place  of  the  accident,  and  this,  we  think,  is  clearly  con- 
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ceded  by  the  eighth  instruction  given  for  defendant,  by  the 
use  of  the  words,  ''and  that  defendant  had  used  all  the  care 
that  was  reasonably  practicable  in  inspecting  its  track  and 
the  switch  in  question,  and  had  not  discovered  that  said 
switch  had  been  changed  or  interfered  with  prior  to  the 
accident,  then  plaintifl  could  not  recover."  While  an 
instruction  should  not  be  broader  than  the  issues  raised  by 
the  pleadings  and  evidence,  whatever  doubt  may  have  ex- 
isted, if  any,  as  to  the  meaning  of  this  instruction,  is  dis- 
pelled when  read  in  connection  with  the  instruction  given 
for  defendant.  The  evidence  shows  that  the  accident  was 
caused  by  the  derailment  of  one  of  defendant's  cars  in  which 
plaintiff  was  riding  as  a  passenger,  and  that  the  derailment 
was  caused  by  a  defective  switch;  and  there  is  nothing  in 
the  case  to  indicate  that  the  jury  could  have  found  that  the 
accident  was  attributable  to  any  other  cause.  As  was  said 
in  substance  by  Marshall,  J.,  in  Johnson  v.  St.  Louis  &  Sub. 
Ry.  Co.,  173  Mo.  307,  73  S.  W.  173 '•  **And  whatever  generality 
the  instruction  complained  of  contained  was  cured  by  the  in- 
structions of  defendant  which  limited  plaintiff's  right  to  re- 
cover to  the  specific  negligence  charged  in  the  petition,  and 
told  the  jury  that  plaintiff  was  not  entitled  to  recover  merely 
because  plaintiff  was  its  passenger  and  received  his  injury, 
if  any,  without  any  fault  upon  his  part.  Chambers  v.  Ches- 
ter, 172  Mo.  461,  72  S.  W.  904.". 

It  is  claimed  that  the  court  erred  in  refusing  instructions 
Nos.  I  and  3,  asked  by  defendant.  These  instructions  are 
simply  demurrers  to  the  evidence,  and  were  properly  refused. 
There  can  be  no  doubt,  under  the  facts  disclosed  by  the  rec- 
ord, but  that  the  case  was  properly  submitted  to  the  jury. 
The  evidence  clearly  warranted  it. 

It  is  also  said  that  instruction  No.  4  asked  by  defendant 
should  have  been  given.  This  contention  is  based  upon  the 
fact  that  plaintiff  had  testified  that  the  switch  was  defective, 
and  upon  cross  examination  admitted  that  he  had  only  casu- 
ally observed  the  same,  and  could  not  tell  its  manner  of 
operation.  The  statement  of  plaintiff  that  the  switch  was 
defective  was  a  mere  matter  of  opinion,  and  the  fact  that  he 
testified  upon  cross-examination  that  he  had  only  made  a 
casual  examination  of  it  and  never  saw  it  in  operation  did 
not  authorize  the  instruction,  as  the  statements  were  not 
necessarily  in  conflict.  There  were  no  admissions  in  plain- 
tiff's evidence  requiring  it.  Montgomery  v.  Mo.  Pac.  Ry. 
Co.  (Mo.  Sup.)  79  S.  W.  930;  Connor  V.  Mo.  Pac.  Ry.  Co. 
<Mo.  Sup.)  81  S.  W.  145.  The  same  may  be  said  with  re- 
spect to  the  alleged  statements  made  by  plaintiff  with  regard 
to  the  prior  condition  of  his  health  and  his  examination  by 
physicians.  Moreover,  instruction  No.  12,  given  on  the 
part  of  defendant,  covered  substantially  all  that  was  embraced 
in  the  refused  instruction. 

A  final  contention  is  that  the  court  erred  in  overruling  de- 
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fendant's  motion  for  a  new  trial.  Defendant  asserts  that  the- 
uncontradicted  facts  entitled  defendant  to  a  verdict,  and 
jodsment  should  be  accordingly.  When  this  court  is  asked 
to  reverse  the  judgment  of  the  trial  court  upon  the  ground 
of  the  want  of  evidence  to  support  it,  it  will  not  do  so  where 
there  is  any  substantial  evidence  to  authorizs  it,  and  we  are 
unprepared  to  say  there  was  no  substantial  evidence  to  au- 
thorize the  verdict  in  this  case,  and  its  weight  was  for  the 
consideration  of  the  jury.  Nor  is  there  anything  disclosed  by 
the  record  which  indicates  that  the  verdict  was  the  result  of 
bias  or  prejudice.  It  met  with  the  approval  of  the  court. 
The  instructions  covered  every  phase  of  the  case  and  were 
fair  to  the  defendant.  Under  such  circumstances  we  must 
decline  to  interfere. 

The  constitutional  question  raised  in  the  court  below  ia 
not  insisted  upon  in    this  court.     It  has,  however,  been  de- 
cided adversely  to  defendant's  contention  in  the  court  below, 
since  this  appeal.     Gabbert  v.  C,  R.  I.  &  P.  Ry.  Co.,  171 
Mo.  84.  70  S.  W.  891. 

The  judgment  is  affirmed.    All  concur. 


HUBER  V.  CEDAR  RAPIDS  &  M.  C.  RY.  CO. 

(Supreme  Court  of  Iowa,  July  13,  1904.) 

[100  N.  W.  Rep.  478.] 

Street  Railroads — Injuries  to  Passengers — Contributory  Negli- 
gence.*— ^Where  a  passenger  on  a  street  car,  while  standing  on  the 
platform,  leaned  over  a  railing  for  the  purpose  of  seeing  where 
certain  smoke  came  from,  to  such  an  extent  that  he  was  struck  by 
a  trolley  pole  located  from  14  to  17  inches  from  the  side  of  the  car» 
and  from  19  to  24  inches  from  the  railing,  he  was  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law. 

Appeal  from  District  Court,  Linn  County;  Wm.  G.  Tbomp-- 
son,  Judge. 

Action  for  damages.  The  plaintiff  appeals  from  a  judg-^ 
ment  on  a  directed  verdict  for  the  defendant.     Affirmed. 

Jamison  &  Smyth,  for  appellant. 

Chas.  A.  Clark  &  Son  and  Wm.  G.  Clark,  for  appellee. 

LADD,  J.  The  defendant  operates  an  electric  street  car 
line  from  Marion  to  Cedar  Rapids.  The  track  is  single,  with 
trolley  poles  on  the  south  side  to  Seventeenth  street,  in  the 
latter  city,  and  from  there  on  double,  with  poles  between. 
The  inside  rails  are  from  S  feet  ii  inches  to  6  feet  and  i  inch 
apart,  and  iron  poles  to  support   the  trolley  wires  were  set 

♦As  to  whether  a  passenger  is  guilty  of  contributory  negligence  in 
extending  part  of  his  person  beyond  outside  line  of  car,  see  note 
appended  to  McCord  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.),  10 
R.  R.  R.  275,  33  Am.  &  Eng.  R.,  Cas.,  N.  S.,  275,  where  all  the  precede 
ing  authorities  in  this  series  are  collected  or  referred  to. 
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midway  between  them.  These  poles  are  6i  inches  wide, 
and  2  feet  and  8  inches,  or  a  little  more,  from  the  inside  rail. 
The  plaintiff  boarded  car  No.  6  at  Marion,  and  rode  on  the 
back  platform,  next  to  the  railing  opposite  the  step,  with  his 
back  against  the  car.  The  railing  was  a  cap  of  wood  about 
2  inches  wide,  attached  to  an  iron  rod  34  inches  above  the 
platform,  and  connected  therewith  by  sheet  iron.  The  step 
was  on  the  right  side,  next  to  the  main  part  of  the  car.  Two 
rods  extended  from  the  floor  of  the  platform  to  the  hood  or 
roof  of  the  car  over  the  platform — one  next  to  the  step,  and 
the  other  nearly  opposite  the  corner  of  the  car.  This  railing 
was  attached  to  the  car  several  inches  from  its  side,  so  that 
the  platform  was  narrower  than  the  main  car,  and  extended 
about  3i  feet  back.  Some  time  before  reaching  Fifteenth 
street  the  plaintiff  smelled  something  like  clothes  burning, 
when  he  looked  down,  and  gave  the  matter  no  further  atten- 
tion until  (in  his  own  words)  ''all  at  once  it  just  flashed  up 
in  my  face  like  powder,  and  I  leaned  over  and  looked  down 
and  stooped  with  my  right  hand  on  the  railing  and  looked 
down ;  and,  just  as  I  stooped  over,  I  got  a  butt  on  the  head 
with  the  post."  He  further  testified  that  smoke  was  coming 
under  the  side  of  the  car — ''enough  smoke  so  you  could  not 
see  your  hand  before  your  face."  He  had  an  overcoat  on, 
and,  in  answer  to  the  question,  "You  thought  that  the 
smoke  was  coming  up  from  the  outside  from  your  overcoat?" 
answered:  "It  was  coming  up  from  down  here  some  place. 
Q.  And  you  looked  over  the  railing?  A.  I  stooped  over. 
When  I  stooped  over,  I  was  right  up  against  the  car. 
My  back  was  right  up  to  the  end  of  the  car.  Q.  Then  ycu 
must  have  gone  from  your  side — your  right  (bver  the  railing 
did  it?  A.  I  stooped  over.  I  turned  about  a  quarter  of  the 
way  around,  as  near  as  I  can  remember,  so  that  my  stomach 
was  over  the  railing."  While  he  knew  poles  were  required, 
he  had  not  noticed  their  location.  There  was  no  showing 
from  which  it  might  have  been  inferred  that  the  car  swayed. 
The  distance  from  the  trolley  poles  to  the  side  of  the  car 
was  from  14  to  17  inches,  and  to  the  railing  from  19  to  24 
inches.  There  was  an  enlargement  of  the  poles  at  about  7 
feet  from  the  ground,  bringing  them  at  that  height  about  it 
inches  nearer  the  track. 

Passengers,  while  smoking,  were  customarily  permitted  to 
ride  on  the  platform,  and  it  is  thought  by  appellant  that  due 
care  required  that  such  passengers  should  have  been  guarded 
from  any  danger  incident  to  the  trolley  poles  by  placing  a 
screen  or  netting  of  some  kind  between  the  railing  and  the 
hood  or  canopy  over  the  platform.  Whether  the  averments 
of  the  petition  were  sufficient  to  raise  this  question,  need 
not  be  determined,  for,  in  any  event,  the  plaintiff  was  at  fault, 
and  contributed  to  his  own  injury.  There  is  some  contro- 
versy among  the  authorities  as  to  whether  a  passenger,  with- 
out some  special  reason  for  so  doing,  is  negligent,  as  a 
12  R  R  R— 49 
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matter  of  law,  in  riding  on  the  platform ;  bat  all  unite  io 
holding  that,  when  he  chooses  that  place  in  which  to  ride,  be 
takes  upon  himself  the  duty  of  looking  out  for,  and  protect- 
ing himself  against,  the  usual  and  obvious  perils  attendant 
upon  his  position.  3  Thomp.  Neg.  §§  3S72,  3577;  Watson  v. 
Portland,  etc.,  R.  Co.,  91  Me.  584,  40  Atl.  699,  44 L.  R.  A.  157, 
64  Am.  St.  Rep.  268.  See  Moody  v.  Ry.,  182  Mass.  158,  65 
N.  E.  29.  Probably  the  danger  from  too  close  proximity  of 
the  trolley  pole  is  not  to  be  included  among  these  perils,  for 
passengers  have  the  right  to  assume  that  the  road  has  been 
so  constructed  as  to  obviate  collisions  therewith  in  the  ordi- 
nary course  of  travel,  and  are  not  required  to  keep  a  lookout 
ior  such  poles.  See  Elliott  v.  Newport,  etc.,  R.  R.  Co.,  18  R. 
I.  707,  28  Atl.  3381  31  Atl.  694,  23  L.  R.  A.  208.  But  it  does 
not  follow  that  these  poles  must  be  placed  beyond  the  reach 
of  passengers.  A  passenger  is  held  not  to  be  negligent,  as  a 
matter  of  law,  in  allowing  bis  hand  or  part  of  his  arm  to  pro- 
trude from  a  street  car  window.  Dahlberg  v.  Minneapolis  S. 
R.  Co.,  32  Minn.  404.  21  N.  W.  545f  SO  Am.  Rep.  58s;  Seigel 
V.  Eisen,  41  Cal.  109;  Summers  v.  Crescent  City,  34  La. 
Ann.  139,  44  Am.  Rep.  419;  Miller  v.  St.  Louis  Ry.  Co.,  5 
Mo.  App.  471;  Germantown,  etc.,  Ry.  Co.  v.  Brophy,  105 
Pa.  38.  But  it  is  only  when  this  is  incident  to  his  position 
in  the  car,  and  we  have  discovered  no  case  in  which  volun- 
tarily extending  the  arm  any  considerable  distance  beyond 
the  surface  of  the  car,  or  protruding  the  head  through  the 
window,  has  treated  otherwise  than  as  negligence  per  se. 
Every  one  appreciates  the  danger  of  exposing  any  portion  of 
the  person  beyond  the  sides  of  a  rapidly  moving  car,  and, 
when  voluntarily  done,  the  current  of  authority  is  to  the 
effect  that  it  is  such  negligence  as  to  preclude  recovery  for 
the  injury  received.  Benedict  v.  Minneapolis  &  St.  Louis 
Ry.  Co.  (Minn.)  90  N.  W.  360,  57  L.  R.  A.  639.  The  dis- 
tinction is  illustrated  ih  Cummings  v.  Worcester  L.  &  S. 
St.  Co.  (Mass.)  44  N.  E.  126,  where  a  passenger  was  riding 
on  the  front  platform  or  steps  of  a  closed  car.  He  claimed 
that  he  had  one  foot  on  the  step,  and  the  other  on  the  plat- 
form, facing  it,  and  that  he  happend  to  turn  his  head  in  the 
direction  the  car  was  moving,  when  he  was  struck  in  the  face 
by  a  post,  while  the  evidence  in  behalf  of  defendant  tended 
to  show  that  he  was  facing  the  street,  with  both  feet  on  the 
lower  step,  his  left  hand  on  the  dasher  rail,  and  his  right 
iiand  on  the  body  rail,  intentionally  leaning  out  beyond  the 
car,  and  looking  back  in  the  opposite  direction  from  which 
it  was  going.  Instructions  to  the  effect  that  ''a  casual  or 
momentarily  leaning  out  such  as  would  be  incident  to  secur- 
ing a  more  comfortable  or  safer  position,  would  not  neces- 
sarily preclude  him  from  recovery,"  but  that,  if  he  was  in 
the  position  described  by  defendant's  witnesses — deliberately 
leaning  out  beyond  the  car  line  and  looking  back — when 
struck,  he  was  negligent,  as  a  matter  of  law.     In   Sibley  v. 
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N.  O.  City,  etc.,  Ry.  Co.,  49  La*  Aon.  588,  21  Soutb.  850^ 
the  plaintiff  was  riding  on  the  rnnning  board  of  a  summer 
car.  The  outer  edge  of  the  board,  some  18  inches  wide, 
was  14  or  15  inches  from  the  trolley  pole,  and  the  nearest 
rail  was  from  26  to  32  inches  from  the  pole.  He  leaned 
back  in  the  darkness  in  order  to  get  off,  or  for  some  other 
purpose,  and  came  in  contact  with  one  of  the  poles.  He 
was  held  guilty  of  negligence,  the  court  saying  that  ''ordi- 
nary prudence  would  suggest  not  to  project  one's  body  into 
the  darkness  a  distance  of  one  foot  outside  of  the  running 
steps  on  a  car  in  motion."  In  Moore  v.  Edison  E.  Co.,  43 
La.  Ann.  792,  9  South.  433,  the  court,  conceding  that  the 
injured  party  put  his  head  out  of  the  window  to  see  if  he  was 
on  the  right  car,  and  that  it  came  in  contact  with  a  post  12 
inches  from  its  side,  held  that  he  could  not  recover;  suggest- 
ing that  ''if  a  passenger  has  the  right  of  putting  out  his  head, 
besides  his  elbows  and  chest,  why  should  he  not  have  also 
that  of  stretching  out  his  arms,  legs,  and  even  hanging  out 
his  whole  body?"  See,  also,  Flynn  v.  Traction  Co.  (N.  J. 
Sup.)  45  Atl.  799;  Id.  (N.  J.  Err.  &  App.)  52  Atl.  369.  The 
theory  of  counsel  that  plaintiff  was  involuntarily  leaning  over, 
owing  to  the  supposition  that  his  coat  was  on  fire,  is  not 
borne  out  by  the  record.  According  to  his  own  story,  he 
was  turned  part  way  around,  with  his  stomach  over  the  rail- 
ing— stooping  over  it.  He  must  have  been  attempting  to 
look  under  the  car  to  see  from  whence  the  smoke  came.  If 
«o,  he  was  exposing  his  body  in  order  to  satisfy  his  curiosity, 
and,  under  the  authorities  cited,  must  be  held  to  have  done 
so  at  his  own  risk.  Certainly  his  position  was  inconsistent 
with  the  supposition  that  he  was  merely  examining  his  coat. 
It  is  hardly  conceivable  that  in  doing  such  a  thing  he  would 
have  leaned  his  body  from  19  inches  to  24  inches  beyond 
the  railing  next  to  which  he  was  standing.  If  he  did,  how- 
ever, the  act  was  of  such  a  nature  as  to  preclude  the  inference 
that  it  m^ht  have  been  done  in  the  involuntary  exam- 
ination of  his  clothing.  The  district  court  was  right  in 
concluding  that  the  voluntary  projection  of  his  body  beyond 
the  side  of  the  moving  car,  thereby  exposing  it  to  the  danger 
of  collision  with  any  unseen  object  in  the  way  was  negligence* 
Affirmed. 


EDSON  ct  a!.,  Railway  Com'rs,  v,  SOUTHERN  PAC.  R.  CO.  ct  aL 

(Supreme  Court  of  California,  July  22,  1904.) 

[77  Pac.  Rep.  894.] 


je  of  Passengers— Lowering  Rates  for  Purpose  of  Competi- 
tion— ^Restoration  '  of  Rates — Constitutional  Inhibition — ^Limited 
Ticlcets — Province  of  Court. — In  ascertaining  whether  by  the  issuance 
of  limited  tickets  a  rate  has  been  lowered  within  Const,  art.  12,  §  80» 
providing  that  whenever  a  railroad  corporation  shall,  for  the  purpose 
of  competing  with  any  common  carrier,  lower  its  rates  for  transpor- 
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tation  of  passengers  from  one  point  to  another,  such  rates  shall  not 
again  be  raised  without  the  consent  of  the  governmental  authority 
in  which  shall  be  vested  the  power  to  regulate  fares,  the  court  will 
scrutinize  the  terms  of  the  limited  ticket  and  the  conditions  surround- 
ing the  traffic  to  determine  whether  what  purports  to  be  a  special 
contract  for  inferior  services  is  not  in  reality  a  lowered  rate  for  the 
same,  or  substantially  the  same,  service. 

Same — Same — Same — Exercise  of  Privileges  of  Unlimited  Tickets-^ 
Judicial  Notice. — In  a  suit  by  the  State  Board  of  Railway  Commis- 
sioners, in  whom  such  power  was  vested,  to  compel  a  railroad  cor- 
poration to  restore  an  alleged  lower  rate  between  two  points  in  the 
state  than  the  established  rate  with  an  unlimited  ticket,  the  court  will 
take  judicial  notice  that  comparatively  few  of  the  traveling  public 
exercise  or  claim  any  of  the  privileges  of  unlimited  tickets,  such  as 
transfer,  stopover,  and  liability  for  loss  of  baggage  in  excess  of  $100 
in  value,  which  were  denied  by  the  limited  tickets. 

Same— Same— Same—Constitutional  Inhibitioa— Limited  Tickets. — 
The  mere  restriction  of  privileges  by  a  limited  ticket  coupled  with  the 
lowering  of  a  rate  will  not  prevent  the  act  of  lowering  the  rate  from 
falling  within  Const,  art.  12,  §  20,  unless  the  privileges  withdrawn 
represent  a  service  actually  rendered  on  one  side  or  claimed  by  the 
other. 

Same — Same — Same — What  Constitutes  Lowering  Rates^ — ^Under 
Const,  art.  12,  §  20,  providing  that  whenever  a  railroad  cor- 
poration shall,  for  the  purpose  of  competing  with  any  common 
carrier,  "lower"  its  rates  for  transportation  of  passengers 
from  one  point  to  another,  such  reduced  rates  shall  not  again 
be  raised  without  the  consent  of  the  authority  having  the  power 
to  regulate  fares,  though  a  rate  is  lowered  within  the  meaning 
of  the  section  by  the  issuance  of  limited  tickets  at  a  lower 
rate  than  for  unlimited  tickets  at  the  established  rate  between  twa 
points,  where  it  appears  that  the  lower  rate  and  the  limited  ticket 
were  preferred  by  almost  the  entire  traveling  public,  yet  the  rate  is 
not  lowered  within  the  qualification  "for  the  purpose  of  competing 
with  another  common  carrier"  when  lowered  in  self-defense  to  meet 
a  lower  rate  inaugurated  by  a  rival  carrier. 

Same — Same — Same — Excursion  and  Commutation  Tickets — ^Appli- 
cation of  Constitutional  Inhibition. — Const,  art.  12,  §  21,  relating  to 
discrimination  between  persons  and  places  by  railroad  corporations^ 
provides  that  no  greater  charge  shall  be  made  for  transportation 
over  a  shorter  distance  than  is  made  for  a  longer  distance  including 
the  shorter.  As  a  qualification  to  this,  a  proviso  as  to  excursion  and 
commutation  tickets  is  added.  Section  20  relates  to  pooling  and 
competition  between  independent  transportation  companies.  Held, 
that  section  20  is  entirely  unaffected  by  the  proviso  of  section  21  as 
to  excursion  and  commutation  tickets. 

In  Bank.  Appeal  from  Superior  Coort,  City  and  County 
of  San  Francisco;  Frank  H.  Kerrigan,  Judge. 

Suit  by  E.  B.  Edson  and  others,  as  the  Board  of  Railway 
Commissioners  of  the  State,  against  the  Southern  Pacific 
Railroad  Company  and  another.  From  a  judgment  for  de- 
fendants and  an  order  denying  a  motion  for  a  new  trial, 
plantififs  appeal.     Affirmed. 

See  6s  Pac.  15. 

U.  S.  Webb,  Atty.  Gen.,  Geo.  A.  Sturtevant,  Dep.  Atty. 
Gen.,  and  Frank  H.  Short,  for  appellant?. 

J.  E.  Foulds  and  P.  F.  Dunne  (John  Garber,  of  counsel), 
for  respondents. 
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BEATTY,!C.  I.  The  defendants  in  this  action  are  railway 
corporations,  and  are  respectively  the  owner  and  lessee  and 
operator  of  a  line  of  railway  extending  irom  San  Francisco 
to  Fresno,  in  this  state.  It  is  alleged  that,  having  lowered 
their  rate  for  the  transportation  of  passengers  between  said 
points  for  the  purpose  of  competing  with  another  railroad 
corporation,  also  engaged  in  transporting  passengers  between 
tbe  same  points,  they  afterwards  raised  said  rate  without  the 
consent  of  the  plaintiffs,  in  violation  of  that  provision  of 
section  20  of  article  12  oi  the  state  Constitution,  which  reads 
as  follows:  ''And  whenever  a  railroad  corporation  shall,  for 
the  purpose  of  competing  with  any  other  common  carrier, 
lower  its  rates  for  transportation  of  passengers  or  freight 
from  one  point  to  another,  such  reduced  rates  shall  not  be 
again  raised  or  increased  irom  such  standard  without  the  con- 
sent of  the  governmental  authority  in  which  shall  be  vested 
the  power  to  regulate  fares  and  freights."  The  object  of 
the  action  is  to  compel  the  defendants  to  restore  the  lower 
rate  by  enjoining  them  from  collecting  any  higher  rate. 
The  defendants  deny  that  they  have  ever  lowered  their  rates 
for  the  transportation  of  passengers  within  the  meaning  of 
said  provision  of  the  Constitution,  and  contend  that,  even  if 
their  acts  could  be  held  to  have  transgressed  its  terms  or  in- 
tent, this  action  must  nevertheless  fail,  for  the  reason  that 
the  provision  quoted  is  violative  of  the  rights  secured  to 
them  and  all  other  persons  by  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  Both  of  these  de- 
fenses were  sustained  by  the  superior  court.  From  the  facts 
found  by  him,  the  judge  concluded  that  there  had  been  no 
lowering  of  rates  within  the  meaning  of  the  provision  in  ques- 
tion, and  he  also  held  that  the  provision  itself  was  void  by 
reason  of  its  conflict  with  the  fourteenth  amendment  to  the 
federal  Constitution.  Judgment  was  accordingly  entered  in 
favor  of  the  defendants,  and  the  cause  is  now  here  on  appeal 
from  that  judgment  and  from  an  order  denying  the  motion 
of  the  plaintiffs  for  a  new  trial. 

From  the  manner  in  which  the  case  has  been  presented  in 
the  briefs  and  in  the  oral  argument  of  counsel,  we  conclude 
that  no  importance  is  attached  to  tbe  appeal  from  the  order, 
since  the  discussion  is  based  entirely  upon  the  facts  as  ad- 
mitted by  the  pleadings  or  found  by  the  court,  among  which, 
however,  are  not  included  such  general  conclusions  of  fact  as 
may  be  found  inconsistent  with  the  more  specific  findings. 
This  being  so,  the  findings  themselves  will  clearly  present 
'the  case  to  be  decided.     They  are  as  follows: 

"(i)  For  some  time  prior  to  July  18,  1898,  the  San  Fran- 
cisco &  San  Joaquin  Valley  Railroad  Company  owned  and 
operated  a  line  of  railroad  between  Fresno  and  Stockton, 
this  state.  By  arrangement  with  an  independent  line  of 
steamers  running  from  Stockton  to  San  Francisco,  said 
railroad  company  established  a  through  first-class  unlimited 
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passenger  rate  between  Fresno  and  San  Francisco  of  $3. 75,. 
which  was  in  effect  upon  said  date  (and  continued  until 
December  9,  1898,  when  said  rate  was  withdrawn). 

''(2)  On  July  18,  1898,  and  for  many  years  prior  thereto^ 
defendant  Southern  Pacific  Railroad  Company  owned,  and 
deiendant  Southern  Pacific  Company,  as  its  lessee,  operated^ 
a  line  of  railroad  from  Stockton  to  Fiesno,  and  another  all 
rail  line  from  San  Francisco  to  Fresno. 

''(3)  Prior  to  said  date  defendant  Southern  Pacific  Com- 
pany charged,  as  a  first-class  unlimited  passenger  rate,  with 
all  the  incidents  prescribed  by  law,  on  its  all  rail  line  be- 
tween San  Francisco  and  Fresno,  $5.90,  which  rate  was 
regularly  established  by  the  Board  of  Railroad  Commis- 
sioners of  this  state,  and  has  not  been  modified  by  said  board. 
On  said  date  defendant  issued  its  Circular  86,  referred  to  in 
the  complaint,  but  said  circular  did  not  purport  to  modify  or 
reduce  the  rate  last  aforementioned,  or  any  rate  on  the  first- 
mentioned  line  of  railroad  of  said  defendant  between  Stock- 
ton and  Fresno,  but  purported  to  and  did  offer  to  the  public 
over  said  last-mentioned  all-rail  line  between  San  Francisco 
and  Fresno  a  rate  of  $3.75  for  first-class  passenger  travel, 
subject  to  the  following  limitations  and  conditions,  viz. : 
That  the  tickets  issued  thereunder  should  be  good  only  on 
the  day  of  sale,  or  upon  such  date  as  the  agent  selling  the 
same  should  punch  in  the  margin  or  stamp  on  the  back 
thereof;  that  continuous  passage  must  be  made,  and  no  stop- 
over privileges  be  allowed  thereon;  that  liabilitr  for  baggage 
should  be  limited  to  the  sum  of  one  hundred  dollars,  and  no 
baggage  should  be  checked  thereon  to  any  point  short  of  the 
ultimate  destination  named  therein. 

''(4)  That  all  of  the  tickets  issued  between  San  Francisco 
and  Fresno  by  said  defendant  at  the  rate  of  $3.75  contained 
said  limitations  and  conditions  plainly  printed  upon  their 
face,  and  said  defendant  at  all  times  strictly  insisted  upon 
the  observance  of  said  limitations  and  conditions,  and  all  pas- 
sengers purchasing  and  using  said  tickets  accepted  and  used 
the  same  subject  thereto. 

''(5)  That  on  the  20th  day  of  March,  1900,  said  defendant 
withdrew  and  discontinued  said  rate  of  $3.75  and  the  issue  of 
the  special  limited  tickets  aforesaid. 

''(6)  That  during  the  whole  of  said  period  between  the  iStb 
day  of  July,  1898,  and  the  20th  day  of  March,  1900,  the  first- 
class  unlimited  passenger  rate  of  $5.90  first  hereinbefore 
mentioned  was  in  force  and  effect,  and  was  not  withdrawn  by 
said  defendant,  but  unlimited  first-class  passenger  tickets,  at 
said  rate,  with  all  their  legal  incidents,  were  at  all  times  kept 
for  sale  by  said  defendant,  and  were,  in  fact,  during  the 
whole  of  said  period  sold  by  it  to  such  persons  as  desired  to 
purchase  the  same. 

''(7)  That  the  limitations  and  conditions  contained  as 
aforesaid  in  said  tickets  sold  at  the  $3.75  rate  constitute  sub- 
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staotial  differences  from  the  service  rendered,  and  materially 
diminish  the  accommodations  and  privileges  to  which  a  pas- 
senger woald  be  entitled,  under  the  $5.90  rate. 

'K8)  That  the  $3.75  rate,  with  its  inferior  accommodations 
and  privileges,  was  put  into  effect  for  the  purpose  of  competi-> 
tion  with  the  San  Francisco  &  San  Joaquin  Valley  Railroad 
Company,  but  by  reason  of  the  difference  in  service,  and  the 
fact  that  the  $5.90  rate  was  at  all  times  kept  in  force,  and 
tickets  sold  and  kept  for  sale  thereunder,  said  $3.75  rate  was 
not  a  reduction  of  or  substitute  for  the  $5.90  rate. 

''(9)  That  at  no  time  during  the  whole  of  said  period  from 
July  18,  1898,  to  March  20,  1900,  did  the  defendant  lower  its 
rates  for  transportation  of  passengers,  nor  has  it  since  said 
period  raised  or  increased  sa*d  rates. 

''(10)  That  during  all  said  period  from  July  18,  1898,  to 
March  20,  1900,  the  unlimited  passenger  tickets  mentioned  in 
finding  No.  6  were  at  all  times  in  good  faith  kept  for  sale  and 
sold  by  defendants  and  used  by  purchasers  thereof  in  accord- 
ance with  and  with  the  full  benefit  of  the  privileges  conferred 
thereby." 

Nos.  7  and  9  of  these  findings,  and  the  latter  part  of  No.  8, 
are  not  treated  by  plaintiffs  as  findings  of  fact,  but  as  mere 
conclusions  drawn  from  the  specific  facts  found,  which,  ac- 
cording to  the  argument  of  counsel,  involve  an  opposite 
conclusion. ' 

This  contention  raises  the  first  question  to  be  considered, 
for,  if  we  should  agree  with  the  judge  of  the  superior  court  that 
there  has  been  no  infraction  of  the  state  Constitution,  there 
would  be  no  occasion  to  inquire  whether  there  was  a  conflict 
between  it  and  the  federal  Constitution,  for  courts  do  not  go 
out  of  their  way  to  decide  constitutional  questions,  even 
when  nothing  more  is  involved  than  the  validity  (tf  a  clause 
of  an  act  of  the  Legislature,  and  still  less  will  they  go  to  the 
extent  of  declaring  void  an  important  provision  of  our  funda- 
mental law  in  a  case  which  demands  no  consideration  of  the 
question. 

What,  then,  is  a  lowering  of  rates  within  the  meaning  of 
the  Constitution.^  To  answer  this  question  it  must  first  be 
determined  what  are  the  rates  to  which  the  Constitution  re- 
fers. We  think  it  clear  that  it  refers  to  and  comprehends  all 
established  rates  for  ascertained  services,  whether  those  pre- 
scribed by  the  railroad  commissioners  or  fixed  by  the  cor- 
poration themselves  within  the  maximum  so  prescribed. 
We  do  not  understand  that  the  railroad  commissioners  do 
more  than  to  prescribe  the  maximum  charge  allowable. 
Within  that  maximum  a  corporation  may  establish  its  own 
rates;  but,  whether  it  charges  the  maximum  or  less,  it  must 
have  some  established  rate  of  fare,  upon  tender  of  which  a 
passenger  may  demand  a  ticket  entitling  the  holder  at  any 
time  within  <%ix  months  to  ride  from  the  place  of  purchase  to 
the  depot  of  destination,  or  to  any  intermediate  station,  with 
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the  right  to  stop  over,  and  afterwards,  within  the  six  months, 
resume  his  journey.  Civ.  Code,  §  490;  Robinson  v.  So. 
Pac.  Co.,  105  Cal.  526,  38  Pac.  94,  722,  28  L.  R.  A.  773. 
Subject,  however,  to  this  strict  obligation  to  provide  and 
furnish  what  may  be  called  an  unlimited  ticket — a  ticket 
which  secures  to  the  passenger  the  stop-over  and  other  stat- 
utory privileges — it  is  conceded  that  a  railroad  corporation 
may  issue  a  limited  ticket  if  the  passenger,  in  consideration 
of  some  abatement  of  the  regular  rate,  is  willing  to  contract 
for  a  curtailment  of  the  statutory  privileges.  Such  a  rate, 
we  suppose,  if  regularly  established,  and  offered  to  the  pub- 
lic generally,  would  come  within  the  meaning  of  the  Consti- 
tution. This,  however,  is  a  question  which  does  not  call  for 
a  decision  in  the  present  case.  The  defendants  are  not 
charged  with  having  first  lowered  and  afterwards  raised  their 
rates  on  limited  tickets.  Their  offense,  if  any,  consists 
solely  in  the  fact  that  for  the  purpose  of  competing  with 
another  railroad  they  sold  to  all  persons  desiring  them 
limited  tickets  for  $3.75,  when  the  regular  fare  for  unlimited 
tickets  was  $5.90.  and  that  afterwards  they  withdrew  the 
limited  tickets,  with  the  necessary  effect  of  compelling  all 
passengers  to  pay  the  higher  rate. 

In  form  it  must  be  conceded  this  was  not  a  lowering  of  the 
established  rate.  It  was  merely  the  fixing  of  a  different  rate 
for  a  different  service — a  lower  rate  for  an  inferior  service. 
But  for  the  purpose  of  giving  effect  to  a  statute,  and  a  fortiori 
for  the  purpose  of  enforcing  a  provision  of  the  Constitution, 
it  is  the  substance,  not  the  mere  form,  of  a  transaction  that 
must  be  regarded;  and  to  determine  whether  there  was  in 
this  instance  a  substantial  reduction  of  the  rate  of  passage 
between  San  Francisco  and  Fresno  we  must  look  beyond 
the  terms  of  the  limited  tickets  to  the  conditions  affecting  the 
traffic  for  which  the  rival  companies  were  competing.  The 
statutes  of  the  state  secure  to  the  purchaser  of  an  unlimited 
ticket  the  right  to  travel  over  the  designated  route  at  any 
time  within  six  months.  To  a  passenger  who  happens  to  be 
delayed  in  starting,  this  is  a  privilege  of  substantial  value. 
An  unlimited  ticket  is  good  during  the  six  months  in  the 
hands  of  any  holder,  and  to  a  purchaser  who  desires  or  is 
compelled  to  abandon  his  journey  the  privilege  of  transfer- 
ring his  ticket  is  of  substantial  value.  A  passenger  bound  to 
a  distant  station  sometimes  desires  to  stop  over  at  an  inter- 
mediate station,  and,  if  the  through  fare  is  less  per  mile  than 
the  local  fares,  the  privilege  of  stopping  over  and  afterwards 
resuming  his  journey  is  of  substantial  value  to  him.  A  pas- 
senger carrying  baggage  of  considerable  value  might  prefer 
to  pay  the  full  price  of  an  unlimited  ticket,  rather  than  enter 
into  a  contract  limiting  his  recovery  in  case  of  loss  to 
$100.  In  a  legal  sense,  therefore,  it  cannot  be  denied  that 
each  of  the  privileges  secured  to  the  purchaser  of  an  un- 
limited ticket  and  relinquished  by  the  purchaser  of  a  limited 
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ticket  ws(s  a  substantial  and  valuable  one.  But  we  suppose 
a  court  may  take  judicial  notice  of  facts  of  common  knowl- 
edge, and,  among  others,  of  the  fact  that  but  a  small  per- 
centage of  those  traveling  between  places  of  the  relative 
situation  of  San  Francisco  and  Fresno  have  any  occasion  to 
avail  themselves  of  all  or  of  any  of  the  privileges  which  pur- 
chasers of  limited  tickets  were  compelled  to  stipulate  away. 
The  evidence  in  this  case  shows  without  contradiction  that 
during  the  time  both  classes  of  tickets  were  kept  on  sale 
fully  95  per  cent,  of  the  travel  between  San  Francisco  and 
Fresno  was  upon  limited  tickets  at  the  $3.75  rate.  This  may 
not  sustain  the  conclusion  that  to  19  passengers  out  of  20  the 
privileges  secured  by  the  unlimited  ticket  were  of  no 
pecuniary  value,  but  does  clearly  prove  that  they  were  to 
that  number  worth  less  than  the  difference  between  the  two 
rates,  and  to  many,  no  doubt,  worth  nothing  at  all.  As- 
suming this  to  be  so,  it  destroys  the  force  of  the  proposition 
upon  which  respondents  base  their  argument.  They  say  that 
^'the  only  possible  way  to  lower  a.  rate  is  to  charge  less  for 
the  same  service."  This  may  be  conceded,  but,  if  it  happens 
that  the  extra  service  demandable  by  the  holder  of  an  un- 
limited ticket  is  one  which  he  seldom  needs  and  rarely  exacts, 
the  limited  ticket  in  fact  secures  to  the  principal  portion  of 
the  traveling  public  the  same  service  secured  by  the  un- 
limited ticket,  and  the  rate  fixed  for  the  limited  ticket  is 
practically,  for  all  purposes  of  competition,  the  only  rate  for 
the  services  ordinarily  rendered.  In  view,  therefore,  of  the 
conditions  actually  prevailing,  the  defendants  did  make  a 
lower  rate  for  the  same  service,  as  to  a  portion  (and,  it  would 
appear,  a  very  large  portion)  of  the  traveling  public  (a  por- 
tion certainly  important  for  purposes  of  competition),  which 
is  the  controlling  consideration  in  construing  and  applying 
this  provision  of  the  Constitution.  So  far  as  that  portion  of 
the  public  which  makes  no  use  of  the  privileges  attaching  to 
the  unlimited  ticket  is  concerned,  a  lowering  of  the  rate, 
coupled  with  the  restriction  of  the  privileges,  is  an  absolute 
lowering  of  the  rate;  and  even  as  to  others  it  is  a  lowering  of 
the  rate  unless  the  privileges  withdrawn  are  the  pecuniary 
equivalent  of  the  reduction  in  the  price. 

The  fact  that  the  old  regular  ticket  was  kept  on  sale  at  the 
old  rate  of  $5.90  does  not  invalidate  this  conclusion.  If  I 
have  been  offering  to  perform  a  certain  service  for  $10,  and 
afterwards  ofier  to  perform  a  nominally  different  but  sub- 
stantially identical  service  for  $5,  I  cannot  deny  that  I  have 
lowered  my  rate  merely  because  I  have  proclaimed  my  wil- 
lingness to  accept  the  old  rate  from  those  who  are  willing  to 
pay  it.  If  two  rates  are  offered  for  what  to  19  men  out  of 
20  is  the  same  service,  the  lower  rate  as  to  the  19  is  the  only 
rate. 

Now,  the  meaning  of  the  constitutional  provision  is  suffi- 
ciently clear  if  its  terms  alone  are  considered.     It  was  in- 
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tended  to  secure  legitimate  competition  by  preventing: 
railroad  corporations  from  reducing  fares  below  remunerative 
rates  for  the  purpose  of  crushing  weaker  rivals,  and  thus 
securing  a  monopoly.  To  accomplish  this  object*  they  are 
warned  that  if,  for  the  purpose  of  competition,  they  estab- 
lish a  confiscatory  rate,  they  cannot  raise  it  again  without  the 
consent  of  the  state.  This  construction  seems  to  assert  itself 
in  the  very  language  of  the  provision,  and  is  fully  confirmed 
by  the  debates  in  the  constitutional  convention.  If  this 
view  is  correct,  it  can  hardly  be  denied  that  a  rate  has  been 
Idwered  within  the  meaning  of  the  Constitution  merely  be- 
cause it  has  been  retained  as  to  a  fraction  of  the  traveling 
public;  for,  obviously,  if  the  rates  and  conditions  are  so  ar- 
ranged by  the  corporation  that  the  privileges  withdrawn  are 
of  very  little  value  to  any,  and  of  no  value  to  most,  pas- 
sengers, the  very  thing  can  be  accomplished  which  it  was  the 
evident  intention  of  the  Constitution  to  prevent.  The  argu- 
ment is,  and  of  course  must  be,  that  the  terms  of  the  con- 
tract contained  in  the  limited  ticket  are  the  subject  of 
arrangement  between  the  company  and  its  patrons  ex- 
clusively. It  can  give  as  large  a  reduction  as  it  chooses  for 
the  relinquishment  of  all  privileges  beyond  mere  transporta- 
tion, and  it  can  give  as  large  a  reduction  for  the  surrender  of 
a  single  least  valuable  privilege  as  for  all  privileges,  for  in 
point  of  law  the  relinquishment  of  a  single  privilege  is  as 
good  a  consideration  for  a  contract  as  the  surrender  of  all 
privileges.  The  only  alternative  to  this  proposition  is  that 
the  courts  may  scrutinize  the  terms  of  the  limited  ticket,  and 
may  inquire  into  the  conditions  surrounding  the  traffic  for 
the  purpose  of  determining  whether  what  purports  to  be  a 
special  contract  for  inferior  services  is  not  in  reality  a 
lowered  rate  for  the  same,  or  substantially  the  same,  serv- 
ice. If  this  cannot  be  done,  one  of  two  things  must  follow : 
either  that  the  constitutional  provision  in  question  is  a  dead 
letter,  or  else  that  all  such  contracts  are  forbidden.  In  the 
Robinson  Case  it  was  assumed— and,  we  think,  correctly 
assumed — that  such  contracts  are  lawful;  but  if  the  efiect  of 
holding  such  contracts  lawful  would  make  the  law  defeat  the 
Constitution,  we  should  feel  constrained  to  modify  the  opin- 
ion then  expressed,  for  a  law,  whether  enacted  by  the  Leg- 
islature or  evoked  by  construction  of  the  courts,  can  never 
nullify  the  Constitution.  We  do  not,  however,  concede  the 
existence  of  any  conflict  between  the  Constitution  and  what 
was  said  in  the  Robinson  Case.  Contracts  for  limited 
tickets  are  valid,  but  in  a  controversy  of  this  complexion  the 
courts  will  look  behind  the  form  of  the  transaction  to  de- 
termine whether  such  contract  ofiered  to  the  public  generally 
amounts  in  fact  to  a  lowering  of  rates.  In  so  holding  we  do 
not  question  the  legal  principles  for  which  the  respondents 
contend.  We  concede  that  the  same  principles  and  rules  of 
construction  are  to  be  applied  to  the  Constitution  as  to  a 
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statate,  that  the  power  reserved  to  the  state  to  interiere  with 
the  right  of  contract  is  not  to  be  extended  or  enlarged  by  im- 
plication, and  that  the  only  case  to  which  this  provision  of 
the  Constitution  is  to  be  applied  is  an  actual  lowering  of 
rates.  We  do  not,  howeter,  concede  that  the  lowering  of  a 
rate  for  the  purpose  of  competition,  such  as  is  found  in  this 
case,  ceases  to  be  such  merely  because  it  is  coupled  with  rt- 
striction  of  privileges.  Whether  it  does  or  not  depends  upcn 
the  value  of  the  privilege  as  compared  with  the  extent  of  the 
reduction  in  any  case;  and  still  more  it  depends  upon 
whether  the  privileges  withdrawn  are  by  any  considerable 
number  of  passengers  exercised  or  claimed;  whether,  in 
other  words,  the  privileges  so  withdrawn  represent  any  seiv- 
ice  actually  rendered  on  one  side  or  claimed  on  the  other. 

The  only  difficulty  in  applying  this  doctrine  to  the  present 
case  arises  from  the  fact  that  according  to  the  findings  of  the 
superior  court  (No.  9)  the  defendant  did  not  lower  its  rate. 
If  this  finding  is  to  stand  as  a  finding  of  fact,  it  ends  the  case 
so  far  as  the  appeal  from  the  judgment  is  concerned,  and  the 
plaintiffs  would  be  compelled  to  fall  back  upon  their  appeal 
from  the  order  denying  a  new  trial,  regarding  which,  as 
above  stated,  nothing  has  been  said  in  the  argument.  But 
we  think  finding  No.  9  is  merely  a  conclusion  drawn  from  the 
specific  facts  found,  and  inconsistent  with  those  facts,  if,  as 
we  have  above  assumed,  we  are  authorized  to  take  judicial 
notice  of  the  notorious  fact  (fully  proved,  but  not  found  in 
this  case)  that  comparatively  few  persons  exercise  or  claim 
the  privileges,  or  any  of  them,  denied  to  purchasers  of  limited 
tickets.  The  great  majority  of  persons  traveling  back  and 
forth  between  San  Francisco  and  points  in  the  interior  of  the 
state  purchase  their  tickets  at  the  time  of  starting,  and  have 
no  desire  to  transfer  them,  or  to  stop  over  at  intermediate 
stations.  If  their  baggage  sometimes  exceeds  $100  in  value, 
the  risk  of  loss  is  so  slight  that  the  premium  on  insurance 
against  loss  would  be  a  trifle.  To  save  $2.15  on  a  fare  to  or 
from  Fresno  by  taking  a  limited  ticket  would  be  a  clear  gain 
of  that  amount,  not  perhaps  to  19  out  of  20  passengers,  but 
certainly  to  so  large  a  number  as  to  count  heavily  in  the 
matter  of  competition.  If  this  is  so,  the  conclusion  set  forth 
in  findings  Nos.  7,  8,  and  9  cannot  stand.  They  depend  nec- 
essarily, and  are  clearly  made  to  depend,  upon  the  assump- 
tion that  the  privileges  demandable  by  the  holder  of  an 
unlimited  ticket  stand  for  service  rendered.  But  this  is  true 
only  in  the  comparatively  infrequent  cases  in  which  the 
service  is  required.  In  the  gteat  majority  of  cases  the  serv- 
ice is  not  rendered,  and  for  all  such  cases  the  $3.75  rate  was 
practically  a  substitute  for  the  $5.90  rate. 

Counsel  for  respondents  have  not  on  the  present  appeal  re- 
newed their  former  contention  that  the  limited  tickets  sold 
for  $3.75  were  the ''excursion  or  commutation"  tickets  re- 
ferred to  in  section  21,  art.  12,  of  the  Constitution,  and  it  is 
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perhaps  annecessary  to  make  any  reference  tp  that  provision. 
It  is  sufiBcient  to  say  that  in  our  opinion  the  last  clause  of 
section  21  was  not  intended  to  modify  section  20  in  any  re- 
spect, but  is  simply  a  qualification  of  the  preceding  clause  of 
the  same  section.  The  two  sections  embrace  distinct  sub- 
jects. The  first  deals  with  poolins:  and  competition  between 
independent  transportation  companies.  The  second  with 
discriminations  between  persons  and  places  by  the  same 
company.  To  prevent  discrimination  between  places,  it  is 
provided  by  section  21  that  no  greater  charge  shall  be  made 
for  transportation  over  a  shorter  distance  than  is  made  for  a 
longer  distance  including  the  shorter.  As  a  qualification  to 
this  provision,  and  for  no  other  purpose,  the  proviso  as  to 
excursion  and  commutation  tickets  is  added,  leaving  the  pro- 
vision of  section  20  as  to  competition  between  rival  lines 
entirely  unaffected. 

For  the  reasons  and  upon  the  grounds  stated,  we  hold  that 
the  defendant  the  Southern  Pacific  Company  did  lower  its 
rate  from  $5.90  to  $3.75,  within  the  meaning  of  the  Constitu- 
tion. 

But  was  the  rate  lowered  for  ''the  purpose  of  competing 
with  another  common  carrier,"  within  the  meaning  and  in- 
tent of  that  qualifying  clause?  In  the  ordinary  sense  of  the 
word,  no  doubt  the  rate  was  lowered  for  the  purpose  of  com- 
petition, and  the  superior  court  has  found  as  a  fact  that  what 
we  have  held  to  have  been,  in  substance  though  not  in  form, 
a  lowering  of  rates,  was  for  the  purpose  of  competition.  But 
if  we  consider  the  evident  intent  of  the  provision  in  question, 
and  more  especially  if  we  consider  the  circumstances  and 
history  of  its  adoption,  it  is  clear  that  the  act  of  the  defend- 
ants was  not  such  as  the  framers  of  the  Constitution  or  the 
people  who  adopted  it  had  in  view,  or  had  any  desire  to  pun- 
ish. The  whole  object  of  the  provision  was  to  foster  legit- 
imate competition  by  preventing  destructive  competition. 
Its  framers  evidently  anticipated  that  a  more  powerful  cor- 
poration, for  the  purpose  of  securing  monopoly  of  traffic, 
might  sometimes  be  tempted  to  lower  its  rates  to  a  point 
where  they  would  cease  to  be  remunerative,  and  keep  them 
there  until  its  weaker  competitors  were  driven  from  the  field, 
after  which  it  would  raise  its  rates  above  the  point  at  which 
they  could  be  sustained  in  the  presence  of  legitimate  compe- 
tition. It  was  no  part  of  their  design  to  punish  a  corpora- 
tion for  merely  lowering  its  rates  in  self-defense  to  meet  a 
lower  rate  inaugurated  by  a  rival  carrier,  and  that  is  all  that 
the  Southern  Pacific  Company  is  found  to  have  done  in  this 
instance.  It  is  the  corporation  which  lowers  its  rates  for 
the  purpose  of  destroying  a  rival,  not  the  one  which,  for  the 
mere  purpose  of  self-preservation,  meets  the  rate  which  the 
act  of  the  other  constrains  it  to  adopt,  that  is  the  proper  sub- 
ject of  the  penalty  imposed  by  the  Constitution,  and  this  case 
is  itself  an  illustration  of  the  injustice  and  evil  which  might 
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result  from  adhering  to  the  literal  teims  of  the  Constitution 
in  disregard  of  the  broad  policy  it  was  designed  to  promote. 
Or  take  this  illustration:  There  is  an  operating  line  of  rail- 
way between  two  points,  with  established  rates  oi  fare.  A 
parallel  and  competing  line  is  constructed,  and  at  the  start 
its  rates  are  made  so  much  lower  as  to  be  unremunerative. 
If  it  is  backed  by  sufficient  capital,  it  may,  by  this  means,  drive 
the  rival  company  out  of  the  field,  and,  alter  securing  the 
monopoly,  may,  without  incurring  any  penalty,  immediately 
raise  its  rates  to  the  maximum  allowed  by  the  railroad  com- 
mission. But  if  the  attempt  to  destroy  the  old  line  has  failed 
— if  by  lowering  its  rate  to  meet  the  rate  established  by  its 
rival  the  old  line  has  secured  enough  of  th«  traffic  to  preset  ve 
its  existence — it  cannot,  without  the  consent  of  the  railrord 
commission,  restore  a  remunerative  rate,  although  the  real 
transgressor  of  the  policy  of  the  Constitution  may.  We  do 
not  think  the  Constitution  should  be  given  a  construction 
which  would  allow  it  to  cperite  so  unjustly,  and  so  contrary 
to  its  spirit  and  intention.  Properly  construed,  and  limite  d 
in  its  operation,  it  subserves  a  policy  which  the  people  of 
the  state  approve ;  but  by  adhering  too  strictly  to  its  literal 
terms  it  may  be  reduced  to  a  dead  letter  by  regarding  merely 
the  form  of  the  limited  ticket,  while  shutting  our  eyes  to  the 
conditions  of  railroad  traffic;  or,  on  the  other  hand,  it  may 
be  naade  to  defeat  the  very  policy  it  was  designed  to  pro- 
mote. The  same  principle  of  construction  should  be  ap- 
plied to  the  phrase  ''for  the  purpose  of  competing"  that  is 
applied  to ''lowering  of  rates."  Each  should  be  construed 
with  reference  and  in  subordination  to  the  main  purpose  and 
policy  of  the  Constitution.  A  substantial  lowering  of  the 
rates  should  not  be  allowed  to  pass  unchallenged  under  the 
disguise  of  limited  tickets;  and,  on  the  other  hand,  a  cor- 
poration which  merely  meets  a  lower  rate  previously  estab- 
lished by  a  competing  carrier  should  not  be  held  to  have 
lowered  its  rates  for  the  purpose  of  competition  within  the 
true  meaning  of  that  expression. 

We  think  the  judgment  and  order  of  the  superior  court 
should  be  affirmed,  not  because  the  rate  was  not  lowered,  but 
because  it  was  not  lowered  for  the  purpose  of  coi)ii petition 
within  the  proper  construction  of  the  Constitution. 

It  is  so  ordered. 

We  concur:  ANGELLOTTI,  J.;  SHAW,  J.;  VAN 
DYKE,  J,  

PENNSYLVANIA  R.  CO.  v.  BURR  ct  al. 

(Circuit  Court  of  Appeals,  Second  Circuit,  April  5,  1904.) 

[130  Fed.  Rep.  847.] 

Shipping— Liability  for  Damage  to  Cargo — Contract  Giving  Carrier 
Benefit  of  Insurance. — A  bill  of  lading  provided  that,  in  case  of  loss 
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or  injury  of  the  goods,  the  damage  should  be  adjusted  on  the  basis 
of  their  value  at  the  place  and  time  of  shipment,  and  that  the  carrier 
should  have  the  benefit  of  any  insurance  effected  by  the  shipper.  He 
insured  the  ^oods  for  their  value  at  the  port  of  destination,  but  the 
policy  contamed  a  provision  that  in  case  of  any  agreement  between 
the  assured  and  any  carrier  whereby,  in  case  of  loss  for  which  the 
carrier  would  be  liable,  he  should  have  the  benefit  of  the  insurance, 
there  should  be  no  liability  on  the  policy  beyond  the  amount  which 
was  not  recoverable  from  the  carrier,  and  to  make  good  the  loss 
temporarily  by  advancing  money  pending  dela^  in  collecting  from  the 
carrier,  which  should  not  affect  the  final  liability  of  the  insurer.  The 
goods  were  damaged  in  shipment,  and  the  insurer  advanced  a  sum  to 
the  owner;  taking  a  receipt  by  which  he  agreed  to  prosecute  his  claim 
against  the  carrier,  and  to  refund  to  the  insurer  the  amount  collected. 
Held,  that  such  advance  was  strictly  within  the  terms  of  the  policy, 
and  did  not  constitute  a  payment  of  the  loss,  whereby  the  carrier 
could  claim  the  benefit  under  the  bill  of  lading  as  a  set-off  in  an  action 
by  the  owner  to  recover  the  damages. 

Same. — Where  a  bill  of  lading  limited  the  liability  of  the  carrier, 
in  case  of  loss  or  damage,  to  the  value  of  the  goods  at  the  time  and 
place  of  shipment,  a  further  provision  that  he  should  have  the  benefit 
of  any  insurance  effected  by  the  owner  is  valid  only  as  to  such  insur- 
ance, or  so  much  of  the  insurance  as  represents  the  goods,  and  the 
value  for  which,  in  case  of  loss,  the  carrier  is  liable;  and  he  cannot 
claim  the  benefit  of  insurance  covering  the  increased  value  of  the 
goods  at  the  port  of  destination,  which  the  owner  had  the  right  to 
effect  for  his  own  protection. 

la  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judg- 
ment of  the  Circuit  Court,  Southern  District  of  New  York, 
against  plaintiff  in  error,  who  was  defendant  below.  The 
judgment  was  entered  upon  a  verdict  directed  by  the  court. 
Ths  action  was  upon  a  bill  of  lading,  to  recover  for  injury  to 
certain  straw  braid  damaged  by  the  carelessness  of  defend- 
ant during  transportation  from  China  to  New  York. 

Henry  G.  Wood,  for  plaintiff  in  error. 
Wilhelmus  Mynderse,  for  defendants  in  error. 

Before  LACOMBE  and  TOVVNSEND,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  bill  of  lading  contains 
the  usual  clause  that  in  case  of  loss,  either  partial  or  total, 
damage  shall  be  acsertained  and  adjusted  on  the  basis  of  the 
cash  value  of  the  goods  at  the  original  port  of  shipment  at 
the  time  of  shipment,  and  the  further  clause: 

''In  case  of  loss  or  damage  of  any  of  the  goods  named  in 
this  bill  of  lading  for  which  the  [company]  may  be  liable  it  is 
agreed  and  understood  that  it  may  have  the  benefit  of  any 
insurance  effected  by  or  on  account  of  the  said  goods." 

It  was  held  in  Phoenix  Ins.  Co.  v.  Erie  Transportation 
Company.  117  U.  S.  312,  6  Sup.  Ct.  750,  29  L.  Ed.  873.  that 
such  a  clause  is  valid,  and  limits  the  right  by  way  of  subro- 
gation of  the  insurer,  upon  paying  to  the  assured  the  amount 
of  a  loss  occasioned  by  the  carrier's  negligence,  to  recover 
over  against  the  carrier. 
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The  cash  value  at  port  of  shipment  was  $9,569.30;  the 
damaged  value  at  New  York  was  $4,820.44;  verdict  was 
directed  (or  the  difference,  $4,748.86,  with  interest;  and  there 
is  no  dispute  as  to  the  correctness  of  the  verdict,  except 
that  defendant  claims  the  benefit  of  certain  insurance.  The 
sound  value  of  the  goods  at  New  York  was  $11,537.20,  and 
they  were  insured  for  that  amount  with  the  British  &  For- 
eign Marine  Insurance  Company.  The  amount  due  from  the 
insurers  to  the  insured  was  the  difference  between  sound 
value  and  damaged  value  at  New  York,  $6,716.76,  and  the 
sole  question  in  the  case  is  as  to  the  effect  of  a  certain  cause 
in  the  policy,  which  reads  as  follows: 

''In  case  any  agreement  be  made  or  accepted  by  the  assured 
with  any  carrier  by  which  it  is  stipulated  that  such  or  any 
carrier  shall  have,  in  case  of  any  loss  for  which  he  may  be 
liable,  the  benefit  of  this  insurance,  or  exemption  in  any 
manner  from  responsibility  grounded  on  the  fact  of  this  in- 
surance, then  and  in  that  event  the  insurers  shall  be  dis- 
charged of  any  liability  for  such  loss  hereunder,  but  this 
policy  in  these  and  all  cases  of  loss  or  damage  by  perils  in- 
sured against  shall  be  liable  and  owe  actual  payment  for 
(only)  what  cannot  be  collected  from  carrier  *  *  *  but 
also  shall  be  chargeable  with  the  direct  pecuniary  conse- 
quence to  the  assured  temporarily  arising  from  delay  in  col- 
lection from  said  carrier  *  *  *  and  the  advancing  for 
this  purpose  only  of  funds  to  the  assured  for  his  protection 
pending  such  delay  shall  in  no  case  be  considered  as  affecting 
the  question  of  the  final  liability  of  this  insurance,  and  as 
soon  as  collection  is  made  from  the  carrier  the  title  of  the 
insured  to  hold  the  funds  so  advanced  by  the  insurer  shall 
discontinue,  and  a  portion  thereof  equal  to  the  sum  collected 
from  the  carrier  shall  be  repaid  to  the  insurer;  but  in  case 
of  final  failure  to  collect  from  carrier,  a  portion  of  the  sums 
advanced  by  the  insurers  equal  to  the  sum  short  collected 
from  the  carrier  may  be  retained  and  applied  in  settlement 
of  the  actual  liability  of  this  insurance  thereby  established 
(provided  always  the  loss  shall  constitute  in  other  respects  a 
claim  under  this  insurance)." 

A  somewhat  similar  clause  was  before  the  court  in  Inman 
V.  South  Carolina  Ry.  Co.,  129  U.  S.  128,  9  Sup.  Ct.  249,  32 
L*  Ed.  612.     The  court  said: 

''By  the  terms  [of  the  bill  of  lading]  the  plaintiffs  were  not 
compelled  to  insure  for  the  benefit  of  the  railroad  company; 
but  if  they  had  insurance  at  the  time  of  the  loss,  which  they 
could  make  available  to  the  carrier,  or  which,  before  bring- 
ing suit  against  the  company,  they  had  collected,  without 
condition,  then,  if  they  had  wrongfully  refused  to  allow  the 
carrier  the  benefit  of  the  insurance,  such  a  counter  claim 
might  be  sustained,  but  otherwise  not.  *  *  *  Recovery 
upon  neither  of  the  policies  could  have  been  had  except 
upon  condition  of  resort  over  against  the  carrier,  any  act  of 
the  owners  to  defeat  which  operated  to  cancel  the  liability 
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of  the  insarers.  They  coald  not,  therefore,  be  made  availa- 
ble for  the  benefit  of  the  carrier.  *  *  *  Under  the  terms 
of  these  policies,  payment  itself  would  have  been  subject  to 
such  conditions  as  the  companies  chose  to  impose.  *  *  * 
These  insurers  could  require  the  owners  to  pursue  the  carrier 
in  the  first  instance,  and  decline  to  indemnify  them  until 
the  question  and  the  measure  of  the  latter's  liability  were  de- 
termined.'* 

Under  this  authority,  unless  the  insurer  has  made  an  un- 
conditional payment  of  the  loss  to  the  assured;  th«  carrier 
cannot  enforce  any  claim  to  benefit  of  the  insurance. 

On  March  17,  1898,  the  insurance  company  gave  to  the 
plaintiffs  $6,000,  in  receipt  of  the  following  agreement  signed 
by  them  : 

'^In  consideration  of  your  advancing  us  the  sum  of  $6,000 
S.  S.  Belgic  on  the  undermentioned  goods  we  hereby  agree 
to  put  forward  a  claim  against  the  carrier  in  whose  hands 
the  same  received  damage  and  on  receiving  payment  from 
them  we  undertake  to  refund  you  the  same.  It  is  further 
understood  that  you  are  to  be  responsible  for  all  costs  in- 
curred in  connection  with  the  claim.'* 

The  defendant  contends  that  this  was  really  a  payment  of 
the  loss  under  the  policy,  thus  waiving  the!  benefit  of  the 
clause,  and  reference  is  made  to  Roos  v.  Railroad  Co.,  199 
Pa.  378,  49  Atl.  344.  In  that  case  an  insurance  company  had 
insured  $2,000  on  property  worth  $4,200,  and  there  had 
been  a  loss  of  $1,700.  The  amount  of  claim  against  the 
company  was  $809.50.  That  sum  of  money  was  turned  over 
to  the  assured  upon  a  written  acknowledgment  that  it  was 
''borrowed  and  received  from  the  insurer,  being  a  loan  pend- 
ing the  investigation  and  determination  whether  the  loss 
was  one  for  which  the  carrier  should  be  held  liable; 
*  *  *  and  if  the  carrier  should  be  held  liable,  the  un- 
dersigned agrees  to  return  the  amount  thus  loaned,  when 
and  to  the  same  extent  same  shall  be  recovered  from  the 
carrier."  The  court  held  that  it  was  properly  left  to  the 
jury  to  determine  whether  this  was  a  bona  fide  loan,  or  an 
adjustment  of  the  loss,  and  a  finding  that  it  was  not  a  bona 
fide  loan  was  sustained.  What  operated  upon  the  jury's 
mind  in  that  case,  we  do  not  know,  but  it  may  be  noted  that 
the  report  contains  no  statement  of  what  the  policy  con- 
tained. Whether  or  not  there  was  any  clause  providing  for  a 
loan,  does  not  appear.  In  the  case  at  bar  we  have  only  two 
written  documents,  and  no  other  evidence  bearing  upon  their 
construction.  The  one  provides  for  the  making  of  a  loan 
under  certain  contingencies,  and  the  other  indicates  that  such 
lean  is  made.  Unless  we  are  prepared  to  hold,  as  we  most 
emphatically  are  not,  that  the  clause  in  the  policy  providing 
for  a  loan  under  the  conditions  therein  specified  is  void,  we 
can  reach  no  other  conclusion  than  that  the  $6,ooo  was  turned 
over  to  the  assured  as  a  loan,  and  not  as  an  adjustment. 

The  defendant  further  contends  that  the  verdict  is  exoes- 
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sive,  because  the  defendant  was  entitled  to  the  benefit  of 
the  excess  of  insurance,  $11,537.20,  over  tbe  cash  value  of 
the  goods  at  the  port  of  shipment,  $9,569.10,  which  was  the 
extent  of  its  liability,  viz.,  $1,967.90.  The  assured  could,  at 
tbe  utmost,  recover  against  the  carrier  $9,569.10.  To  that 
extent  only  could  the  insurer  be  subrogated.  But  the  assured 
would  be  entitled  to  recover  $1,967.90  more  from  the  insurer. 
That  amount  of  insurance  was  good,  and  not  discharged  by 
any  agreement  with  the  carrier  as  to  benefit  of  insurance. 
Therefore,  as  defendant  contends,  to  that  extent  there  was  a 
payment  of  loss  under  the  policy,  and  not  a  loan,  and  the 
carrier  under  bill  of  lading  should  have  the  benefit  of  it. 

While  technically  the  clause  in  the  bill  of  lading  may  be 
open  to  such  construction,  we  agree  with  plaintiff's  counsel 
in  the  conclusion  that,  if  it  were  thus  construed,  it  would 
not,  in  the  language  of  the  opinion  in  Railroad  Co.  v.  Lock- 
wood,  II  Wall.  357,  21  L.  Ed.  627,  be  ''just  and  reasonable  in 
the  eye  of  the  law,"  and  would  therefore  be  invalid.  By  re- 
fusing to  respond  in  any  event  for  more  than  the  value  at 
port  of  shipment,  the  carrier  compelled  the  owuer  of  the 
goods  to  take  the  risk  of  loss  not  only  of  all  the  profit  he 
might  have  made,  but  also  of  freight  and  landing  charges, 
and  the  value  of  all  burdens  and  risks  of  the  adventure.  He 
seeks,  as  he  is  entitled  to,  to  secure  himself  against  such  risk 
of  loss  by  insuring  his  goods  at  their  value  here,  with  the  ad- 
ditional items  of  increase  included.  In  this  way  only  can  he 
secure  complete  reimbursement  in  case  of  loss.  For  ex- 
ample, in  the  case  at  bar,  if  he  receives  damaged  value 
$4,820.44,  carrier's  liability  $4,748.86,  and  insurer's  liability 
$1,967.90,  he  gets  back  $11, 537.20 — just  sufficient  to  reimburse 
him  the  full  value  of  the  goods.  In  Inman  v.  South  Car- 
olina Railway,  supra,  the  court  held  that,  if  a  bill  of  lading 
contained  a  provision  requiring  the  owners  to  insure  for  the 
carrier's  benefit,  such  provision  could  not  be  sustained. 
When  the  carrier  refuses  to  be  itself  liable  for  the  destruc- 
tion through  its  own  negligence  of  part  of  the  value  of  the 
goods  it  carries,  it  may  fairly  be  held  to  have  required  a 
prudent  owner  to  insure  that  part,  and,  if  it  be  allowed  itself 
to  take  the  benefit  of  the  insurance  taken  out  on  that  part, 
the  situation  is  the  same  as  if  it  had  required  the  insurance 
to  be  taken  for  its  benefit.  In  our  opinion,  the  clause  in  tbe 
bill  of  lading  can  only  be  sustained  as  to  such  insurance,  or 
so  much  of  the  insurance,  as  represents  the  goods  and  the 
value  for  which  in  case  of  loss  the  carrier  is  to  respond.  If 
the  assured  is  required  to  yield  up  to  the  carrier  the  insur- 
ance covering  difference  of  value  between  port  of  shipment 
and  port  of  discharge,  the  bill  of  lading  by  one  clause  ' 're- 
lieves the  carrier  from  reimbursing  the  merchant  for  the  full 
value  of  his  goods,  while  an  associated  clause  presents  the 
merchant  from  securing  such  reimbursement  through  the 
channels  of  insurance." 

The  judgment  is  affirmed. 
12  R  R  R— 50 
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JOHNSON  ct  ux.  V.  SEATTLE  ELECTRIC  CO. 

(Supreme  Court  of  Washington,  July  14,  1904.) 

[77  Pac.  Rep.  677.] 

Carriera — Care  Required."' — A  carrier  is  not  bound  to  do  everything 
that  can  be  done  to  insure  the  safety  of  its  passengers,  but  need 
exercise  only  the  highest  degree  of  care  consistent  with  the  practical 
conduct  of  its  business. 

Appeal  from  Superior  Court,  King  County;  R.  B.  Albert- 
son,  Judge. 

Action  by  C.  G.  Johnson  and  wife  against  the  Seattle 
Electric  Company.  From  a  judgment  for  plaintiffs,  defend- 
ant appeals.     Reversed. 

Struve,  Hughes  &  McMicken,  for  appellant. 
Root,  Palmer  &  Brown,  for  respondents. 

PER  CURIAM.     The  appellant  is  a  street  car  company 
operating  a  line  of  street  cars  in  the  city  of  Seattle.    The  re- 
spondent Betse  Johnson  was  a  passenger  on  one  of  the  appel- 
lant's cars,  and  was  injured  while  alighting  therefrcm.    The 
injury  is  alleged  to  have  been  caused  by  the  negligence  of 
the  appellant's  servants  in  suddenly  starting  the  car  while  the 
respondent  was  in  the  act  of  alighting,  and  one  of  the  prin- 
cipal issues  in  the  case  was  whether  or  not  the  appellant's 
servants    were  guilty  in  the  manner  so  alleged.     On  the 
question  of  the  degree  of  care  necessary  to  be  exercised  by  a 
carrier  of  passengers  the  court  gave  to  the  jury  the  following 
instruction:    ''Now,  in  arriving  at  a  solution  of  the  question 
whether  the  plaintiff  was  injured  through  the  negligence  of 
the  defendant  corporation  you  must  consider  what  was  the 
duty  of  the  corporation  in  that  regard  at  the  time,  under  the 
circumstances.     A  corporation  engaged  in  the  transportation 
of  passengers  is  held  by  the  law  to  the  exercise  of  the  highest 
degree  of  care  in  the  equipment  of  its  road  and  the    manner 
of  operation  of  its  road.     A  transportation  company  is  not 
an  insurer  of  the  lives  or  limbs  of  its  passengers,  but  the  law 
calls  upon  it  to  do  whatever  can  be  done  to  insure  their  pro- 
tection while  they  are  being  transported."    This  instruction 
is  complained. of,  we  think,  justly.     While  the   jury  are  told 
that  a  common  carrier  is  not  an  insurer  of  the  lives  and  limbs 
of  its  passengers,  yet  they  are  told  that  it  is  liable  if  it  has 
not  done  everything  that  could  have  been  done  to  insure  their 
safety.     The  rule  is  not  so  onerous  as  this.     There  are  many 
things  that  a  carrier  could  do  which  would    conduce  to  the 
safety  of  its  passengers,  but  which  it  is  not    required  to  do, 
simply  because  the  practical  prosecution  of  the  business  will 

*As  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see 
foot-note  appended  to  Palmer  v.  Warren  St.  Ry.  Co.  (Pa.),  10  R.  R. 
R.  697,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  597,  where  all  the  preceding 
authorities  are  collected  or  referred  to. 
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not  permit  of  it.  The  carrier  could,  for  example,  by  simply 
increasing  its  force  of  attendants,  reduce  to  a  minimum  the 
happening  of  accidents  like  the  one  complained  of  here;  but 
this,  simple  as  the  remedy  may  seem,  might  so  increase  the 
costs  of  operation  as  to  compel  the  abandonment  of  the  busi- 
ness. Hence  the  carrier  cannot  be  held  bound  to  do  everything 
that  can  be  done  to  insure  the  safety  of  its  passengers,  but 
only  to  the  highest  degree  of  care  consistent  with  the  practical 
conduct  of  its  business.  The  measure  of  duty  as  laid  down 
by  the  trial  court  was  more  than  the  law  requires  of  the  car- 
rier, and  for  that  reason  erroneous. 

It  is  said  by  the  respondents  that  this  instruction, 
even  though  it  may  be  erroneous  when  considered  by 
itself,  is  not  so  when  taken  with  the  other  instruction 
given.  But  a  careful  perusal  of  the  entire  charge  shews 
that  this  is  the  only  place  where  the  court  undertook 
to  define  the  measure  of  the  appellant's  duty  to  its 
passengers,  and  the  jury  could  not  have  understood 
from  expressions  made  use  of  elsewhere  that  they  were  in- 
tended as  modifications  of  the  language  used  here.  Nor  do 
we  think  the  instruction  is  supported  by  the  cases  of  North- 
ern Pacific  R.  R.  Co.  v.  Hess,  2  Wash.  St.  383,  26  Pac.  866, 
and  Clukey  v.  Seattle  Electric  Co.,  27  Wash.  76,  67  Pac.  379. 
While  the  first  states  the  rule  of  liability  in  strong  language, 
and  the  second  upholds  an  instruction  that  goes  to  the  ut- 
most extent  of  the  rule,  in  neither  of  them  was  it  said  that 
the  carrier,  to  escape  liability  for  negligence,  must  do  every- 
thing that  can  be  done  to  prevent  accidents. 

Other  objections  are  urged  against  the  regularity  of  the 
trial,  but,  as  these  will  not  recur  on  a  retrial,  it  would  be 
unprofitable  to  discuss  them  now. 

The  judgment  is  reversed,  and  a  new  trial  awarded. 


MACON  &  B.  R.  CO.  v.  REVIS. 

(Supreme  Court  of  Georgia,  Jan.  12,  1904.) 

[46  S.  E.  Rep.  418.] 


Stock — Presumptions — ^Evidence.* — ^As  has  here- 
tofore been  ruled  by  this  court  in  a  number  of  cases,  while  the  law 
raises  against  a  railway  company  a  presumption  of  negligence  when- 
ever  the  fact  is  made  to  appear  that  live  stock  was  killed  by  the 
running  of  its  cars,  yet  this  presumption  cannot  withstand  positive 
and  uncontradicted  evidence  that  the  company's  employees  exercised 
ordinary  diligence,  both  as  regards  maintaining  a  lookout  for  stock 
and  endeavoring  to  avoid  injury  to  the  same  when  discovered;  and 
relevant  testimony  in  behalf  of  the  company  on  the  part  of  its  serv- 

*As  to  the  credibility  of  a  railroad  company's  emplovees  as  wit- 
nesses in  its  behalf,  see  foot-note  appended  to  Alabama  &  V.  Ry.  Co. 
V.  Stacy  (Miss.),  9  R.  R.  R.  555,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  656» 
where  all  the  authorities  in  this  series  are  collected  or  referred  to. 

"^See  note  at  end  of  case. 
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ants  cannot,  if  they  be  unimpeached,  arbitrarily  be  disregarded  by 
court  or  jury,  upon  the  assumption  that  it  is  not,  in  point  of  fact,  in 
accord  with  the  truth. 

(a)  The  facts  of  the  present  case  bring  it  within  these  rulings,  and 
the  court  below  erred  in  not  granting  the  defendant  company  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  La  Grange;  W.  T.  Tuggle,  pro 
hac  Judge. 

Action  by  C.  H.  Revis  against  the  Macon  &  Birmingham 
Railroad  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

Longley  &  Longley,  for  plaintiff  in  error. 
E.  R.  Bradfield,  Jr.,  for  defendant  in  error. 

TURNER,  J.     I.  The  plaintiff  below,  in  support  of  his 
contention  that  the  defendant  railway  company  was  liable  to 
him  in  damages  for  the  negligent  killing  of  his  horse,  intro- 
duced testimony  which  tended  to  establish  the  following  state 
of  facts:    The  horse  was  killed  in  a  cut  some  lo  feet  deep  at 
a  point  on  the  railroad  track  590  feet  below  a  crossing  ''on 
an  upgrade. ' '     A  few  moments  before  the  train  by  which  the 
horse  was  killed  approached  this  crossing  he  was  seen  ''stand- 
ing about    30    feet  from  the  track,"  and    when  the  train 
reached  the  crossing  the  horse  "jumped  on  the  track  at  the 
mouth  of  the  cut,"  285  feet  below  the  crossing,  and  ran  in 
this  cut,  in  front  of  the  train,  a  distance  of  305  feet,  before 
being  struck.     The  horse  was  killed  on  a  curve,  which   ex- 
tended a  considerable  distance  above  the  crossing,  and  there- 
fore could  not  have  been  seen  by  the  engineer  until  about  the 
time  the  train  arrived  at  the  crossing,  at  which  time  "the 
danger  signal"  was  blown.     The  "local  train,"  and  perhaps 
others,  had  been  known  to  stop  within  a  distance  of  590  feet 
from  this  crossing,  which  was  near  a  station;  but  the  train 
which  ran  over  the  horse  was  "the  fast  train,"   which  did 
not  stop  at  that  station,  and  had  never  been  seen  to  come  to 
a  stop  within  that  distance.     The  railway  company  under- 
took to  overcome  the  prima  facie  case  thus  made  out  by  the 
plaintiff,  and  to  this  end  called  as  witnesses  the  engineer  and 
conductor  in  charge  of  its  train  on  the  occasion  above  men- 
tioned.    The  engineer  testified :    "The  train  was  on  schedule 
time,  and  running  at  35  or  40  miles  an  hour.  I  first  blew  the 
whistle  for  the  crossing.     As  the  engine  turned  the  curve,    I 
saw  the  horse  standing  off  about  25   or  30  feet  from  track. 
Nothing  to  indicate  his  coming  toward  the  track.     Just  about 
the  time  I  reached  the  crossing,  the  horse  walked  to  the  edge 
of  the  cut  and  jumped   down   on   the  track.     I  immediately 
shut  off  steam,  applied  the  emergency  brakes,   and  sounded 
the  danger  or  cattle  alarm.     It  was  on  a  curve  to  the  left.     I 
was  looking  to  the  front,  and  the  brakes  worked  perfectly.     I 
did  all  in  my  power  to  stop  the  train,  using  every  appliance 
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on  the  engine.  I  did  not  reverse  the  engine.-  Engines  are 
no  longer  reversed  since  the  improved  air  brakes  are  used, 
such  as  we  bad  on  this  engine.  After  the  horse  jumped 
down  on  the  track,  he  ran  for  some  distance*  until  finally 
struck  by  the  engine.  At  the  time  he  was  struck  the  speed 
had  been  reduced  to  something  under  five  miles  an  hour,  and 
would  have  been  stopped  before  the  second  car  passed  by 
him.  The  train  never  came  to  a  standstill,  because  I  was 
signaled  to  go  ahead  by  conductor.  If  it  had  been  a  member 
of  my  family,  or  my  wife,  on  the  track,  as  this  horse  was, 
and  under  the  same  circumstances,  I  couldn't  have  stopped 
the  train.  I  can't  state  the  exact  distance  the  train  run 
after  the  horse  jumped  on  the  track.  A  train  like  the  one  I 
bad  could,  in  my  judgment,  be  stopped  in  ijo  or  175  yards. 
We  only  had  two  passenger  coaches,  but  a  train  of  six 
coaches,  with  good  air  brakes,  can  be  stopped  in  as  short  a 
space  as  one  with  two  coaches.  The  local  passenger  train 
has  been  stopped  a  number  of  times  within  the  distance  testi- 
fied about  by  plaintiff's  witnesses,  because  it  was  not  running 
as  fast,  and  for  the  further  reason  we  are  always  watching  for 
signals,  and  approach  the  stations  slower."  The  curve 
tended  to  ^'impede  my  sight  from  crossing  to  where  horse 
was  killed.  There  was  a  slight  upgrade  from  crossing. 
There  was  a  dip  in  the  road,  and  from  the  crossing  to  where 
the  horse  was  killed  was  slightly  upgrade."  The  testimony 
of  the  conductor  merely  went  to  corroborate  the  statement 
given  by  the  engineer  as  to  the  circumstances  under  which 
the  horse  was  killed.  The  further  fact  was  brought  out  that 
the  fireman  on  that  train  at  that  time  was  no  longer  in  the 
employ  of  the  company. 

In  view  of  the  uncontradicted  testimony  of  the  company's 
engineer,  which  showed  not  only  that  he  exercised  due  dili- 
i^ence  in  maintaining  a  lookout  for  stock,  but  that  he  used 
every  possible  efiort  to  avoid  injury  to  the  plaintiff's  horse, 
we  cannot  but  agree  with  counsel  for  the  defendant  company 
that  a  verdict  against  it  was  wholly  unwarranted.  See,  in 
this  connection,  Georgia  R.  R.  Co.  v.  Wall,  80  Ga.  202,  7  S. 
E.  639,  and  the  cases  cited  in  support  of  the  ruling  announced 
in  Seaboard  Air-Line  Ry.  v.  Walthour,  117  Ga.  427,  43  S.  E. 
720.  No  appearance  was  made  in  this  court  in  behalf  of  the 
prevailing  party  in  the  court  below,  so  the  theory  upon  which 
be  relied  for  a  recovery  is  purely  a  matter  of  conjecture. 
The  witnesses  introduced  in  his  behalf  did  not  undertake  to 
say,  even  as  matter  of  opinion,  that  his  horse  might  sooner 
have  been  discovered,  or  that  the  train  could  have  been 
stopped  within  a  shorter  distance  than  that  between  the 
crossing  and  the  point  at  which  the  animal  was  overtaken 
and  hurled  from  the  track.  Accordingly,  the  plaintiff's  case 
-was  essentially  weaker  than  that  relied  on  by  the  plaintiffs 
in  Central  of  Ga.  Ry.  Co.  v.  Waxelbaum  &  Co.,  11  Ga.  812,  35 
S.  E.  64s,  in  which  this  court  held  that  the  testimony  intro-> 
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daced  by  the  defendant  ''was  practically  nncontradicted,  for 
the  mere  difierences  of  opinion  among  the  witnesses  as  ta 
time,  distances,  the  range  of  vision,  etc.,  did  not  involve 
questions  of  credibility  or  produce  conflict  as  to  the  actual 
facts  of  the  occurrence. ' '  There  was  in  this  case  no  dispute  or 
difference  of  opinion  as  to  the  distance  between  the  crossing: 
and  the  place  at  which  the  plaintiff's  horse  jumped  npon  the 
track,  or  as  to  the  distance  the  train  ran  after  the  engineer  dis- 
covered the  presence  of  the  animal  in  a  situation  of  peril.  On 
the  contrary,  the  engineer  testified,  ''I  can't  state  the  exact 
distance  the  train  ran  after  the  horse  jumped  on  the  track;" 
and  he  certainly  did  not  undertake  to  say  that  the  witnesses 
in  behalf  of  the  plaintiff  did  not  correctly  give  the  distance 
from  the  crossing  to  the  place  where  the  horse  got  upon  the 
track,  or  were  mistaken  as  to  the  distance  the  train  ran,  after 
reaching  that  point,  before  the  horse  was  overtaken  and 
killed.  That  the  engineer  further  testified  that,  in  his  judg- 
ment, a  ''train  like  the  one"  he  had  could  "be  stopped  in 
ISO  or  175  yards"  cannot  be  regarded  as  authorizing  the  con- 
clusion that  he  testified  fasely  when  he  said,  in  effect,  that  it 
was  impossible  for  him  to  stop  the  train  in  time  to  avoid  in- 
jury to  the  animal.  He  clearly  was  not  undertaking  to 
impeach  himself,  or  to  in  any  way  qualify  his  unequivocal 
and  positive  statement  that  he  did  everything  in  his  "power 
to  stop  the  train,  using  every  appliance  on  the  engine,"  with- 
out avail.  At  best,  his  estimate  of  the  distance  within  which 
a  train  such  as  that  he  had  could  be  stopped  was  merely  the 
expression  of  an  opinion  not  supported  by  the  actual  physical 
facts  to  which  he  swore.  The  better  view  would  therefore 
seem  to  be,  not  that  he  deliberately  committed  perjury^ 
when  he  testified  as  to  what  efforts  he  made  to  stop  the  train» 
but  that  the  opinion  he  expressed  was,  considered  in  the 
light  of  the  facts  disclosed  by  him,  obviously  erroneous^ 
and  entitled  to  no  weight  whatsoever.  Even  had  this 
opinion  been  elicited  from  another  witness,  who  pro- 
fessed to  be  an  expert  on  the  question  as  to  the  distance 
within  which  a  train  of  a  certain  description,  running  at  a 
specified  rate  of  speed,  could  be  stopped  upon  a  grade  simi- 
lar to  that  upon  which  the  company's  train  was  running 
when  the  plaintiff's  horse  was  killed,  it  would  be  a  matter  of 
grave  doubt  whether  or  not  the  verdict  of  the  jury  could  law- 
fully be  permitted  to  stand.  Indeed,  this  court,  in  the  case 
of  Atlanta  &  Charlotte  Air  Line  Ry.  Co.  v.  Gravitt,  93  Ga. 
370,  20  S.  E.  550,  26  L.  R.  A.  553.  44  Am.  St.  Rep.  145  (7X 
expressly  ruled  that:  "The  mere  opinion  of  a  locomotive 
engineer  that  a  heavy  passenger  train  consisting  of  a  locomo- 
tive and  six  cars,  running  downgrade  at  forty-five  miles  an 
hour,  could  be  stopped  within  a  distance  of  one  hundred 
yards,  is  not  sufficient  to  overcome  the  positive  and  uncon- 
tradicted evidence  of  the  engineer  and  fireman  upon  the 
identical  train  that  all  was  done  which  could  possibly  be  done 


^OL  12  R  R  R— Vol  35  Am  &  Eng  R  Cas,  N  S       791 

Macon  A  B.  R.  Co.  v.  Revia 

to  stop  it,  and  that  nevertheless  it  was  not  stopped  within  a 
distance  of  over  four  hundred  yards,  especially  when  the  evi- 
dence of  these  witnesses  was  strongly  corroborated  by  others 
who  were  experts  in  such  matters.*'  In  other  words,  physical 
facts,  when  established  by  evidence  which  stands  uncontra- 
dicted, and  is  therefore  to  be  taken  as  in  accord  with  the 
truth,  have  a  persuasive  insistence  which  cannot  be  lightly  or 
arbitrarily  disregarded. 

It  may  further  be  noted  that  the  defendant  company  ac- 
coanted  for  the  absence  of  the  fireman  who  was  on  its  train 
at  the  time  the  killing  of  the  plaintiff's  horse  occursed,  the 
fact  being  made  to  appear  that  thrs  employee  was  no  longer 
in  its  service.  In  view  of  this  showing  as  to  the  reason  he 
was  not  introduced  as  a  witness  by  the  company,  it  is  clear 
that  no  inference  unfavorable  to  it  regarding  the  manner  in 
which  it  conducted  its  defense  could  arise.  Weinkle  v.  B. 
&  W.  R.  R.  Co.,  107  Ga.  367,  372,  33  S.  E.  471  (4);  Knox  v. 
State,  ii2Ga.  373,  37  S.  E.  416  (2);  Central  Ry.  Co.  v.  Bern- 
stein, 113  Ga.  175,  180,  38  S.  E.  394  (5),  and  citations.  Cer- 
tainly, the  mere  fact  that  the  fireman  was  not  produced  and 
sworn  as  a  witness  cannot  be  considered  as  strengthening  the 
plaintifi's  case,  or  as  warranting  the  jury  in  disregarding 
the  testimony  of  the  company's  engineer  and  conductor. 

It  is  difiBcult  to  conceive  how  a  railway  company  can  suc- 
cessfully resist  an  action  for  damages  brought  against  it  for 
the  killing  of  live  stock  if  the  defense  made  in  the  present 
dase  can  properly  be  said  not  to  be  such  as  demanded  a  find- 
ing in  its  favor.  The  jury,  because  of  personal  knowledge, 
which  enabled  them  to  conclude  that  the  company's  train 
might  have  been  stopped  within  a  distance  of  590  feet,  not- 
withstanding it  was  running  at  the  rate  of  ^'35  or  40  miles 
an  hour,"  may  have  been  entirely  satisfied  that  the  exercise 
of  due  diligence  by  the  engineer  would  have  averted  the 
casualty.  But,  if  so,  they  necessarily  predicated  their  ver- 
dict, not  upon  the  evidence  adduced  on  the  trial  of  the  case, 
but  upon  what  they  knew,  or  thought  they  knew,  concerning 
the  questions  of  fact  upon  which  they  were  called  on  to  pass. 
We  cannot  undertake  to  say,  as  matter  of  personal  knowl- 
edge, within  what  distance  such  a  tiain  as  that  which  killed 
the  plaintiff's  horse  could,  under  the  circumstances  disclosed 
by  the  evidence  in  this  case,  he  brought  to  a  standstill;  nor 
are  we  at  liberty  to  take  judicial  cognizance  that  590  feet  was 
(or  was  not)  a  sufficient  distance  within  which  to  bring  about 
that  result.  If,  in  point  of  fact,  the  train  of  the  defendant 
company  could  and  ought  to  have  been  stopped  within  a 
shorter  distance,  the  plaintiff  should  have  sought  by  the  in- 
troduction of  evidence  to  establish  the  real  truth  in  this  re- 
fi^ard.  The  grant  of  a  new  trial — which  will  be  the  effect  of 
our  judgment  in  this  case — will  afford  him  an  ample  oppor- 
tunity to  do  so. 

Judgment  reversed.    All  the  Justices  concurring. 
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OOZiLISIONS    WITH    8TO0K— NBaUGBNOB— PRBSUMP- 

TION8  AND  BURDBN  OF  PBOOF. 

J.  In  Absence  of  Statute. 

1.  Prevailing^  Doctrine. 

2.  8oath  Carolina  Doctrine. 
II.  Statutes  and  Evidence. 

1.  In  General. 

2.  Whether  KiUed  by  Train. 

a.  Burden  on  Plaintiff. 

b.  Evidence  Must  Be  Convincing^. 

c.  Mere  Fact  of  Finding*  Animal  on  Right  of  Way. 

d.  Horse  Found  in  Broken  Cattleguard. 

e.  Injured  Mare,  Found  Bleeding  near  Track,  Subsequently 
.    Afraid  of  Trains. 

f.  Blood  on  Cow  Catcher. 

g.  Hoof  Prints  on  Track. 

h.  Injured  Animal  Found  on  Right  of  Way,  and  Shot  by  Rail* 

road  Employee, 
i.  Who  in  Control  of  Train. 

3.  Signals. 

a.  Whether  Performance  of  Duty. 

b.  Presumption  from  Failure  to  Give  Signals. 

c.  Presumption  as  to  Cause  of  Injury, 
^a  opeed* 

a.  Unusual  Speed  Not  Slackened. 

b.  Speed  in  Violation  of  Ordinance — Burden  of  Proving  Aver- 

ment. 

c.  Same — Presumption  of  Negligence. 
5.  Fences. 

a.  Duty  to  Fence— Burden  on  Plaintiff. 

(1)  Accident  near  Mill. 

(2)  Accident  within  Municipality. 

b.  Same — Burden  on  Defendant. 

(1)  Accident  at  Crossing. 

(2)  Accident  in  Woods. 

(3)  Whether  Accident  within  Depot  Grounds. 

(4)  Accident  within  Municipality. 

(5)  Fence  No  Protection. 

c.  Presumption  of  Performance  of  Duty. 

d.  Presumption  of  Nonperformance. 

e.  Presumption  Where  Performance  of  Duty. 

f .  Presumption  Where  Nonperformance  of  Duty. 

g.  Where  Not  Required  to  Fence. 

h.  Insufficiency  of  Fence — Presumption  as  to  Cause  of  Injury, 
i.  Accident  in  Pasture— Fenced  Track, 
j.  Place  of  Entry. 

(1)  Necessity  of  Proof  of  Place  of  Entry. 

(2)  Place  of  Accident. 

(3)  Point  Where  No  Fence. 

(4)  Gap  in  Fence. 

(5)  Defective  Fence — Engineer's  Testimony  Contradicted 

by  Circumstantial  Evidence. 

(6)  Contributory  Negligence, 
k.  Burden  of  Proof  on  Defendant. 

(1)  Failure  to  Fence— Willful  Act  of  Owner. 
1.  Burden  of  Proof  on  Plaintiff. 

(1)  Stock  under  Owner*s  Control. 

(2)  Unlawfully  at  Large. 

(3)  Whether  Cattle  Rightfully  on  I^and  of  Third  Party, 
m.  Rebuttal  of  Presumption. 

1.  How  Rebutted. 

a.  There  Must  Be  Evidence  for  Defendant. 

b.  Exercise  of  Due  Care. 

c.  Trainmen  Should  Be  Called. 
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d.  Credibility  of  Trainmen. 

e.  Uncontradicted  Testimony. 

f.  Testimony  of  £<ngineer  and  Fireman. 

g.  Engineer's  Testimony. 

h.  Compliatice  with  Statutory  Requirements, 
i.  Stoclc  Not  Seen, 
j.  Stock  Not  Seen  in  Time. 

k.  Failure  to  Check  Speed,   Believing'  Animal  Would  Leave 
Track. 

1.  Whistle  Sounded. 

2.  Presumption  Not  Rebutted. 

a.  Mere  Introduction  of  Evidence. 

b.  Failure  to  Produce  Evidence. 

c.  Mere  Improbability  of  Negligence. 

d.  Failure  to  Check  Speed. 

e.  Failure  to  Specify  Appliances  Resorted  to. 

f.  Several  Successive  Collisions. 

g.  Stock  under  Control. 

h.  Proof  That  Only  Engineer  Exercised  Due  Care, 
i.  Engineer's  Unsupported  Testimony — Nonsuit, 
j.  Trainmen's  Testimony  Contradicted  by  Other  Evidence, 
k.  Engineer's  Testimony  Improbable  or  Inconsistent. 
1.  Doubt  as  to  Whether  Brake  Was  Applied, 
m.  Question  for  Jury. 

I.  IN  ABSENCE  OF  STATUTE. 

I.  Prevailing  Doctrine. 

The  presumption  that  the  killing  of  stock  by  a  railroad  train  was  the 
result  of  some  negligence  for  which  the  railroad  company  is  responsi- 
ble, except  in  a  few  jurisdictions,  owes  its  origin  to  statute  law.  In  the 
absence  of  a  statutory  provision  to  that  effect,  no  such  presumption 
arises  from  the  mere  fact  that  stock  is  killed  by  a  running  train,  as  will 
be  seen  from  the  following  authorities. 

UNITED  STATES. 

In  Eddy  v,  Lafayette,  49  Fed.  798,  it  is  held  that  in  the  absence  of  a 
statutory  rule  to  that  effect,  the  law  does  not  presume  negligence  from 
the  fact  alone  that  stock  was  injured  or  killed  by  a  railroad  train.  In 
this  case  it  is  said  in  the  opinion  :  **The  general,  but  not  quite  uniform, 
doctrine  of  the  authorities,  in  the  absence  of  a  statute,  is  that  the  plain- 
tiff must  show  that  the  railroad  company  was  negligent,  and  that  the 
law  will  not  presume,  and  the  jury  is  not  authorized  to  infer,  negli- 
gence from  the  fact  of  killing  alone." 

AI^ABAMA. 

In  Mobile  &  Ohio  R.  Co.  v.  Williams,  53  Ala.  595,  it  is  held  that  under 
the  common  law,  as  construed  by  the  supreme  court  of  Alabama,  if 
stock  are  killed  or  injured  by  a  railroad  train,  and  the  owner  seeks  re- 
dress, on  him  is  cast  the  burden  of  showing  that  th  e  killing  or  injury 
was  negligent. 

COLORADO. 

In  Denver  &  R.  G.  R.  Co.  v.  Henderson,  10  Colo.  1,  13  Pac.  910,  31 
Am.  A  Eng.  R.  Cas.  559,  it  is  held  that  where  the  stock  owner  pursues 
the  common-law  remedy  instead  of  his  statutory  remedy,  mere  proof  of 
killing  or  injuring  stock  by  a  train  does  not  raise  a  presumption  of 
negligence  against  the  company.  See  also,  Atchison,  etc..  Railway  Co. 
V,  Betts,  10  Colo.  431,  15  Pac.  821. 

DAKOTA. 
Volkman  v.  Chicago,  etc..  Railway  Co.,  5  Dak.  69,  37  N.  W.  731. 

FI^ORIDA. 

In  an  action  by  an  owner  of  live  stock  for  killing  or  injuring  the  stock 
by  defendant's  train,  proof  of  the  killing  or  injury  is  not  of  itself  prima 
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facie  evidence  of  negligence  upon  the  part  of  the  company  or  its  agents^ 
To  make  out  a  prima  facie  case  of  negligence  there  must  at  least  be 
evidence  of  .circumstances  from  which  a  presumption  arises  that  the 
stock  would  not  have  been  run  upon  by  the  train  but  for  want  of  care 
on  the  part  of  those  operating  it.  So  held  in  Savannah,  F.  &.  W.  R.  Co. 
V.  Geiger,  29  Am.  &  Eng.  R.  Cas.  274,  21  Fla.  669, 58  Am.  Rep.  697. 

Rationale  of  Doctrine. 

In  this  case  it  is  said  in  the  opinion  :  "Even  if  it  were  settled  that  the 
killing  made  out  a  prima  facie  case,  and  that  it  devolved  on  the  defend- 
ant to  prove  due  diligence  in  defense.  This  would  be  asking  an  impos- 
sibility as  well  as  working  an  injustice.  Is  it  fair  to  say  that  the  proof 
of  something  in  itself  admittedly  innocent,  or  at  most  not  criminal  when 
proven  ah  ill  raise  a  presumption  of  guilt  to  be  removed  by  rebuttal,  bnt 
if  not  rebutted  shall  warrant  conviction?  It  is  true  that  the  plaintiff 
could  not  always  prove  negligence  where  it  existed,  owing  to  the  fact 
that  the  cattle  are  not  always  seen  when  killed .  It  is  equally  true  that 
not  even  a  railroad  company  should  be  considered  and  held  in  a  court  of 
law  guilty  of  misconduct,  negligent  or  willful,  until  it  has  been  proved 
so,  while  the  owner  could  not  always  prove  negligence  where  it  existed, 
the  company  could  never  prove  due  diligence  no  matter  how  diligent 
might  be  all  its  employees."    *    »    » 

"The  owner  knows  his  cattle,  »  *  *.  The  engineer  who  was  on 
the  engine  and  saw  the  cattle  killed  would  not  be  a  practicable  witness 
in  this  case  because  he  could  not  identify  the  cow  sued  for  as  the  cow 
which  ran  upon  the  track  immediately  in  front  of  his  engine,  which  was 
pulling  the  fast  mail  train  from  behind  the  wo^  rack.  Even 
if  each  engineer  on  the  road  stood  ready  to  swear  that  he  used  his 
utmost  diligence  to  prevent  the  killing  of  stock,  it  would  be  inadmissi- 
ble, unless  his  testimony  could  be  connected  with  the  particular  animal 
in  question.  So  far  as  the  company  is  concerned,  the  law  might  practi- 
cally as  well  be  absolute  in  its  fixing  liability  as  to  place  on  them  the 
burden  of  proof  to  rebut  the  presumption  of  guilt  raised  by  the  killing." 

GEORGIA. 

In  Georgia  R.  &  B.  Co.  v,  Anderson,  33  Ga.  110,  it  is  held  that  plain- 
tiff, in  order  to  recover  the  value  of  stock  killed  by  a  train,  must  show, 
affirmatively,  that  the  killing  was  the  result  of  gross  neglect,  mis- 
management, or  carelessness  in  operating  the  train.  See  also,  Georgia 
R.  Co.  V.  Bird,  76  Ga.  13 ;  Western  Sl  A.  R.  v.  Steadley,  65  Ga.  263. 

But  in  Georgia  R.  &  B.  Co.  v.  Willis,  28  Ga.  317,  where  it  appeared 
from  the  evidence  that  plaintiff's  cattle  were  killed  by  defendant's  train  ; 
and  that  its  agent  offered  to  pay  for  them,  it  was  held  that  this  proof 
was  sufficient  to  cast  on  the  company  the  onus  of  proving  that  the  kill- 
ing of  the  cattle  was  not  the  result  of  negligence  in  operating  the  train. 
In  this  case  it  is  said  in  the  opinion  :  **We  incline  to  think  that  the 
mere  fact  that  the  company's  train  killed  the  cows,  was  sufficient  to 
raise  the  presumption  that  the  killing  was  the  result  of  negligence  in 
the  company's  servant.  When  one  man  kills  another  the  law  implies 
malice  in  the  killer ;  so  if  one  man  kills  another's  cattle,  ought  there 
not,  in  like  manner,  to  be  an  implication  of  malice  or  negligence  in  the 
killer?" 

**Indeed  there  is,  perhaps,  more  reason  to  require  the  implication  in 
the  latter  case,  than  there  is,  to  require  it  in  the  former.  Our  statute 
makes  it  the  duty  of  all  persons  to  keep  a  fecce,  of  a  certain  kind  and 
height,  and  it  declares  if  any  person  shall  kill  any  other  person's  cattle 
trespassing  on  land  not  enclosed  by  such  a  fence,  he  shall  pay 
for  the  cattle  so  killed.  (Cobb.  19).  We  may  assume  that  the 
legislature  thought  that  such  a  fence  as  this  would  be  sufficient 
to  keep  out  cattle.  Consequently,  it  would  seem  that  the  mere 
fact  that  one  man's  cattle  are  found  trespassing  on  another's 
land,  ought  to  be  sufficient  to  require  the  presumption  that 
the  fence  of  the  latter  was  a  fence  inferior  to  that  which  the  statute 
prescribes." 
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II^LINOIS. 

In  Chicafiro*  A  N.  Rj.  Co.  v.  Barrie,  55  111.  226,  it  is  held  that  where 
stock  gets  upon  a  railroad  track  without  the  fault  of  the  company,  the 
law  requires  evidence  beyond  the  mere  proof  that  they  were  injured  by 
the  train  of  the  company,  to  establish  a  liability  for  such  injury  ;  there 
must,  in  such  case,  be  proof  of  neg^lisfence  on  the  part  of  those  in 
charfi^e  of  the  train.     See  also,  Illinois  C.  R.  Co.  v.  Reedy,  17  111.  580. 

In  ChicafiTO  A  M.  R.  Co.  v.  Patchih,  16  111.  198,  it  is  held  that  a  case 
of  negligence  will  not  be  made  out  ag-ainst  a  railroad  company  by 
merely  showing-  the  killing  of  stock  by  a  train.  To  make  out  such  a 
case  it  must  be  shown  that  there  has  been  wanton,  willful  or  gross 
negligence  on  the  part  of  the  company. 

INDIANA. 
Indianapolis  A  C.  R.  Co.  v.  Means,  14  lad.  30. 

IOWA. 

In  Schneir  v.  Chicago,  R.  I.  &  P.  R.  Co.,  40  Iowa  337,  it  is  held,  in 
an  action  against  a  railroad  company  to  recover  for  injury  to  stock, 
that  the  burden  of  proof  is  upoo  the  plaintiff  to  show  that  the  injury 
occurred  by  reason  of  a  want  of  ordinary  care  upon  the  part  of  defend- 
ant or  its  employees ;  that  proof  of  the  injury  alone  will  not  entitle 
him  to  recover.  See  also,  Plaster  v.  Illinois  C.  R.  Co.,  35  Iowa  449 ; 
Comstock  V.  Des  Moines  Valley  R.  Co.,  32  Iowa  376. 

KANSAS. 
Kansas  City,  etc.,  Railway  Co.  v.  Bolson,  36  Kan.  534, 14  Pac.  5. 

KENTUCKY. 

In  Kentucky  C.  R.  Co.  v,  Talbot,  78  Ky.  621,  7  Am.  A  Eug.  R.  Cas. 
585,  it  is  said  in  the  opinion  :  '*In  the  absence  of  statutory  provision  to 
the  contrary,  the  mere  fact  of  the  killing  is  not  enough  to  establish 
negligence.  No  one,  while  engaged  in  a  lawful  business,  is  responsi- 
ble for  inevitable  accident  resulting  in  injury,  though  the  injury  was 
the  direct  result  or  consequence  of  his  own  act ;  and  when  it  is  sought 
to  recover  for  negligence,  the  burden  of  proof  to  establish  it  is  on  the 
one  affirming  its  existence.  In  such  case  evidence  sufficient  to  raise  a 
fair  presumption  of  negligence  is  enough  to  shift  the  burden  of  proof 
to  the  defendant,  but  until  such  evidence  is  introduced  the  party  com- 
plaining is  without  standing  in  court.  The  statute  quoted  is  in  dero- 
gation of  this  rule,  and  grows  out  of  the  difficulty  ordinarily  supposed 
to  exist  with  the  plaintiff  in  making  proof  of  facts  presumed  to  be 
peculiarly  within  the  knowledge  of  the  defendant  or  its  employees. 
Therefore  whenever  the  consciences  of  those  in  whose  breasts  the  fact, 
if  in  existence,  is  presumed  to  rest,  are  purged,  the  reason  for  the  law 
changing  the  ordinary  rule  ceases,  the  prima  facie  case  is  overcome, 
and  the  plaintiff  has  failed  to  make  out  his  case.'' 

LOUISIANA. 

In  Knight  v.  New  Orleans,  O.  A  G.  W.  R.  Co.,  15  La.  Ann.  105,  it  is 
held,  in  an  action  to  recover  the  value  of  cattle  killed  by  a  train,  that 
the  plaintiff  is  as  much  bound  to  prove  the  fact  of  gross  negligence  and 
want  of  care  on  the  part  of  the  railroad  company,  or  its  agents,  as  he  is 
to  prove  the  fact  of  the  killing.  See  also,  Day  v.  New  Orleans  Pac.  Ry. 
Co.,  36  La.  Ann.  244. 

Until  the  enactment  of  statute  No.  70  of  1886,  to  recover  from  a  rail- 
road corporation  for  stock  killed  or  injured,  one  had  to  prove  his  de- 
mands- Plaintiff  had  the  onus  of  proof,  and  it  devolved  upon  him  to 
show  that  the  injury  was  the  result  of  defendant's  negligence.  So 
held  in  Mire  v,  Yazoo  A  M.  Val.  R.  Co.  (La.),  29  So.  935, 21  Am.  A  Eng. 
R.  Cas.,  N.  S.,  761. 

MAINE. 

Waldron  v,  Portland  S.  A  P.  R.  Co.,  35  Me.  422. 

MARYLAND 

In  Keech  v,  Baltimore  A  W.  R.  Co.,  17  Md.  32,  it  is  held  that  by  the 
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commoti  law,  in  order  to  maiotain  an  action  against  a  railroad  for 
injury  to  stock,  it  was  incumbent  on  the  plaintiff  to  prove  that  the 
damag^es  resulted  from  the  fault  or  neglect  of  the  defendant  or  its 
agents. 

MINNESOTA. 

In  Locke  v.  First  Division  St.  P.  &  P.  R.  Co.,  15  Minn.  350.  it  is  held 
that  the  onus  is  on  plaintiff  to  show  want  of  due  care  after  his  cow  was 
discovered  to  be  on  the  track  bj  the  trainmen. 

MISSISSIPPI. 

If  stock  intrude  upon  a  railroad  track,  the  liabilities  of  the  railroad 
company  on  account  of  injuries  to  them  by  a  train  depends  upon 
whether  the  injuries  were  caused  by  negligence  ;  and  such  negligence 
must  be  proved  by  positive  evidence,  as  no  presumption  of  negligence 
arises  from  the  mere  fact  of  the  accident.  So  held  in  Mobile  A  O.  R. 
Co.  V.  Hudson,  50  Miss.  572. 

MISSOURI. 

In  Brown  v,  Hannibal  A.  St.  J.  R.  Co.,  33  Mo.  309,  it  is  held  there  can 
be  no  recovery  for  killing  cattle  on  a  railroad  track  unless  the  negli- 
gence of  the  company  be  in  some  way  shown  ;  that  the  mere  fact  of 
killing  does  not  authorize  a  recovery.  See  also,  Milbum  v.  Kansas 
City,  etc..  Railway  Co.,  86  Mo.  104,  29  Am.  A.  Eng.  R.  Cas.  244. 

In  Calvert  v.  Hamilton  &  St.  J.  R.  Co.,  34  Mo.  242,  it  is  held  that 
where  plaintiff  sues  for  stock  killed  by  a  train,  the  burden  is  on  him  to 
show  negligence,  or  such  facts  as  create  a  liability  under  the  statute  of 
Missouri. 

In  Turner  v,  St.  Louis  Sl  S.  F.  Ry.  Co.,  76  Mo.  261,  it  is  held  that  in 
a  common-law  action,  for  the  killing  of  cattle  by  a  train,  plaintiff  can- 
not recover  without  showing  negligence  for  which  the  railroad  is 
responsible. 

In  an  action  for  killing  stock  by  a  train,  where  there  is  an  utter 
failure  of  proof  of  negligence,  there  can  be  no  recovery  ;  mere  conject- 
ure is  not  sufficient.  So  held  in  Perse  v.  Atchison,  T.  Sl  S.  F.  R.  Co., 
51  Mo.  App.  171. 

Trespassing  Cattle. 

In  Jewett  v.  Kansas  City,  C.  St  8.  Ry.  Co.,  50  Mo.  App.  547,  it  is  held 
that  when  stock  get  upon  a  railroad  track  away  from  any  public  cross- 
ing, and  at  a  point  where  trainmen  were  not  required  to  anticipate  the 
presence  of  stock,  they  are  mere  trespassers,  and  defendant  was  only 
bound  to  use  ordinary  care  to  protect  them  after  discovering  their 
perilous  condition,  and  the  burden  of  proving  want  of  such  care  rests 
upon  the  plaintiff. 

Duty  to  Instruct. 

In  McKissock  v.  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  73  Mo.  456,  7  Am.  & 
Kng.  R.  Cas.  590,  it  is  held  that  where  evidence  on  the  part  of  the  plain- 
tiff, in  a  common-law  action  for  the  killing  of  stock  by  a  train,  was 
sufficient  to  justify  the  submission  of  the  case  to  the  jury,  and  the 
court,  at  the  request  of  plaintiff,  had  instructed  the  jury,  that  negli- 
gence need  not  be  proved  by  direct  evidence,  but  that  it  would  be  suffi- 
cient if  the  jury  were  satisfied  of  its  existence  from  all  the  facts  and 
circumstances  of  the  case,  that  it  was  error  to  refuse  defendant's  request 
to  instruct  that  negligence  on  its  part  would  not  be  inferred  from  the 
mere  fact  that  the  animal  was  killed  by  defendant's  train. 

Presumption  That  Trainmen  Did  Their  Duty. 

In  an  action  for  killing  stock  by  a  train,  the  presumption  obtains 
that  the  trainmen  did  their  duty.  So  held  in  Jewett  v.  Kansas  City, 
C.  &  S.  Ry.  Co.,  50  Mo.  App.  548. 

NEBRASKA. 

In  Burlington  &  M.  R.  Co.  v,  Wendt,  12  Neb.  76,  10  N.  W.  456,  in  an 
action  to  recover  the  value  of  stock  killed  by  a  train,  the  mere  fact  of 
killing  was  properly  held  to  be  no  evidence  of  negligence  on  the  part  of 
those  in  charge  of  the  train. 
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NEVADA. 
Wal&h  V.  Virg^inia,  etc.,  Railroad  Co.,  8  Nev.  110. 

NEW  MEXICO. 

In  Atchison,  T.  A  8.  F.  R.  Co.  v.  Walton,  3  N.  Mez.  319,  9  Pac.  351, 
in  an  action  of  trespass  on  the  case  agfainst  a  railroad  company  for 
damagres  for  the  alleged  neg-ligence  of  its  engfineer  in  running  over  and 
killing  a  mule,  where  the  defendant  pleaded  the  general  issue,  and  a 
special  plea  of  avoidance  of  double  damages  under  the  statute,  and  the 
case  was  submitted  to  the  jury,  although  no  negligence  was  shown  at 
the  trial,  it  was  held  that  the  mere  fact  of  the  killing  did  not  show 
negligence  on  the  part  of  defendant ;  but  that  it  was  incumbent  on 
plaintiff  to  prove  the  specific  negligent  act  complained  of ;  and  that 
without  some  proof  showing  negligence,  or  from  which  negligence 
might  be  legally  inferred,  the  cause  ought  not  to  have  been  submitted 
to  the  jury  unless  under  proper  instructions  from  the  court.  In  this 
case  it  is  said  in  the  opinion  :  **In  several  of  the  states,  statutes  have 
been  enacted  making  the  fact  of  the  killing  or  injuring  prima  facie 
evidence  of  negligence,  and  shifting  to  the  defendant  the  burden  of 
showing  by  positive  evidence  that  due  diligence  and  care  were  used  to 
prevent  the  injury.    In  this  territory  no  such  statute  exists.'' 

OHIO. 

In  Railway  Co.  v.  Heiskell,  38  Ohio  St.  666,  it  is  held  that  the  burden 
of  proving  that  the  killing  of  stock  by  a  train  was  the  result  of  negli- 
gence rests  upon  the  plaintiff. 

In  Pittsburgh,  C  A  St.  L.  R.  Co.  v.  McMillian,  37  Ohio  St.  554,  7  Am. 
A  Eng.  R.  Cas.  588,  it  is  held,  in  an  action  to  recover  the  value  of 
stock  killed  by  a  train,  that  plaintiff  must  prove  affirmatively  that 
want  of  ordinary  care  on  the  part  of  defendant  caused  the  injury ;  that 
such  inference  does  not  arise  from  the  mere  fact  that  the  animal  was 
killed  by  the  train  ;  and  evidence  that  the  horse  escaped  from  its  pas- 
ture during  the  night  and  galloped  upon  a  railroad  track  for  about  forty 
yards,  where  it  was  killed  by  the  engine,  is  not  sufficient  to  fix  liability 
upon  the  company. 

OREGON. 

Eaton  V,  Navigation  Co.,  19  Ore.  391,  24  Pac.  415. 

WEST  VIRGINIA. 

In  Maynard  v.  Norfolk  &  W.  R.  Co.,  40  W.  Va.  331.  21  S.  E.  733,  it  is 
held  that  in  order  to  charge  a  railroad  company  with  damages  for  kill- 
ing stock  straying  upon  its  track,  negligence  on  the  part  of  the  com- 
pany must  appear,  and  the  burden  of  showing  it  rests  upon  the  plaintiff. 
See  also,  Johnson  v,  Baltimore  &  O.  R.  Co.,  25  W.  Va.  570. 

In  the  case  of  injury  by  the  servants  of  a  railroad  company  to  stock 
straying  upon  its  track,  the  burden  of  proof  to  make  out  a  case  of  prima 
facie  negligence  is  on  the  plaintiff.  If  he  fails  to  do  this  upon  the  whole 
evidence,  on  demurrer  to  the  evidence  by  the  defendant,  judgment  should 
be  given  for  the  defendant.  So  held  in  Talbott  v.  West  Virginia,  etc., 
Ry.  Co.,  42  W.  Va.  560,  26  S.  E.  311. 

WISCONSIN. 

In  an  action  for  killing  cattle  by  a  train,  at  a  crossing  of  a  public 
road,  in  the  absence  of  any  evidence  that  the  cattle  were  lawfully  upon 
the  road,  the  burden  of  proving  negligence  is  upon  plaintiff.  So  held 
in  Galpin  v.  Chicago  A  N.  W.  Ry.  Co.,  19  Wis.  604. 

2.  South  Carolina  Doctrine. 

Danner's  Case,  4  Rich.  (S.  Car.)  330,  established  the  principle,  that 
proof  of  the  single  fact  of  the  killing  of  plaintiff's  cattle  by  the  defend- 
ant's train  shall  have  the  effect,  in  the  first  instance,  of  proof  of  all  the 
facts  necessary  to  show  negligence. 

The  rule  in  Banner's  Case,  4  Rich.  (S.  Car.)  329,  that  negligence  is  to 
be  presumed  from  the  killing  of  cattle  by  a  train,  and  that  proof  of 
killing  throws  the  onus  upon  the  company,  is  sustained  upon  the  prin- 
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ciple  of  stare  deciaia.    So  held  in  Roof  v,  Charlotte,  etc.,  R.  Co.,  4  S. 
Car.  61. 

Proof  of  ownership  of  stock  bj  plaintiff,  and  of  the  killing^  bj  de- 
fendant, makes  out  a  prima  facie  case,  and  where  the  company  pro- 
duces no  evidence  in  defense  a  nonsnit  should  be  denied.  So  held  in 
Jojner  v.  Sonth  Carolina  R.  Co.,  29  Am.  A  Enfif.  R.  Cas.  258, 26  S.  Car. 
49, 1  S.  E.  52;  Roof  v,  Charlotte,  C.  A  A.  R.  Co.,  4  S.  Car.  61. 

In  Jones  v.  C.  A  6.  R.  R.  Co.,  20  Shand  (S.  Car.)  258,  it  is  said  in  the 
opinion  :  **The  rule  in  Danner's  Case  required  the  judge  to  say  when 
the  killing  was  proved,  that  the  plaintiff  might  rest,  and  if  the  de- 
fendant failed  to  explain  this  killing  so  as  to  exculpate  the  companj 
either  bj  proof  that  the  killing  was  accidental,  unavoidable,  or  free 
from  negligence,  then  the  fact  of  the  killing  with  the  prima  facie  case 
which  it  made  was  suflScient,  as  this  furnished  all  the  proof  which  the 
case  in  the  first  instance  required." 

In  an  action  on  the  case  against  a  railroad  company  to  recover  the 
value  of  cattle  killed  by  a  train,  when  the  plaintiff  proves  no  mor« 
than  that  his  cattle,  pasturing  on  his  own  land,  were  killed  by  defend- 
ant's train,  and  the  value  of  the  cattle,  he  makes  out  a  prima  facie 
case  of  negligence,  which  entitles  him  to  recover,  unless  the  defendant, 
by  proof  of  the  particular  manner  or  circumstances  under  which  the 
cattle  were  killed,  rebuts  the  presumption  of  negligence.  So  held  in 
Danner  v.  South  Carolina  R.  Co.,  4  Rich.  (S.  Car.)  329.  See  also.  Walker 
V.  Columbia  A  G.  R.  Co.,  25  S.  Car.  141. 

The  rule  in  Danner's  Case,  that  mere  proof  that  cattle  were  killed 
upon  a  railroad  track  by  the  train  of  the  company  is  sufficient  to  throw 
the  onus  of  showing  that  there  was  no  negligence  on  the  company,  was 
held  applicable  to  a  case  of  the  killing  of  a  horse  at  night.  Murray  v. 
South  Carolina  R.  Co.,  10  Rich.  (S.  Car.)  227. 

Rationale  of  Doctrine. 

In  Danner's  Case,  4  Rich.  (S.  Car.)  330,  it  is  said  in  the  opinion  :  "The 
frequent  repetition  of  injury,  under  similar  circumstances,  creates  a 
presumption  of  negligence.  In  less  than  a  twelve  months,  seven  head  of 
the  plaintiff's  cattle  were  successively  destroyed.  The  rule  of  the  com- 
pany, charging  the  engineer  with  the  value  of  the  cattle  destroyed,  is 
an  admission,  by  the  company  and  its  engineers,  that  in  many  cases, 
at  least,  the  destruction  may  t>e  avoided  by  care.  It  would  give  dan- 
gerous license  and  indemnity  to  the  destruction  of  cattle,  if  the  com- 
pany and  its  engineers  were  protected  by  a  presumption  of  law,  that 
the  destruction  is  inevitable,  and  the  onus  were  thrown  on  the  plaintiff 
to  repel  this  presumption  by  evidence  of  the  particular  manner  and 
circumstances  in  which  the  cattle  were  destroyed.  The  owner  can  sel- 
dom know  who  may  be  the  persons  in  charge  of  the  train  when  an 
injury  is  done,  and  if  he  does  discover  them,  they  cannot  maintain  his 
claim  without  charging  themselves  with  a  liability  to  pay  it. 

Trespassing  Stock. 

In  Walker  v.  Columbia  A  G.  R.  Co.,  25  S.  Car.  141,  it  is  said  in  the 
opinion  :  *'The  rule  in  Danner's  Case  does  not  create  any  greater  lia- 
bility than  existed  before,  nor  does  it  dispense  with  negligence  as  a 
necessary  element  in  liability.  Nor  does  it  increase  or  enlarge  any  pre- 
viously required  evidence,  so  as  to  disprove  negligence.  It  simply  de- 
termines the  force  and  effect  of  a  proved  fact.  It  says  that  the  fact  of 
killing  being  proved,  then  there  is  a  prima  facie  case  of  negligence, 
and  this  presumption  arises  in  every  case  where  cattle  are  killed  by  a 
railroad,  whether  they  are  trespassing  or  not,  for  the  reason  that  even 
as  to  trespassing  cattle  it  is  not  impossible  that  the  killing  may  in 
some  cases  result  from  negligence." 

Not  Modified  by  Stock  Law. 

It  is  not  error  to  instruct  that,  "the  presumption  of  negligence  arising 
from  the  mere  finding  of  cattle  killed  by  a  railroad,  t>eing  a  rule  of  evi- 
dence showing  negligence,  has  not  been  modified  by  the  fact  of  the 
stock  law  being  in  force,  but  is  a  circumstance  which  the  jury  can  take 
in  consideration,"  in  an  action  to  recover  for  the  alleged  negligent 
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killing'  of  stock  by  a  railroad  compan  j.    So  held  in  Davis  v,  Florida 
Cent.  &  P.  R.  Co.  (S.  Car.)*  5  Am.  Sl  JSn^r.  R.  Cas.,  N.  8.,  324. 

This  rule  in  Banner's  Case,  that  proof  of  killing  stock  raises  a  pre- 
sumption of  negligence,  and,  unexplained,  entitles  the  owner  to 
recover,  is  not  changed  by  the  subsequent  South  Carolina  laws  requir- 
ing stock  to  be  enclosed.  So  held  in  Simkins  v,  Columbia  Sl  G.  R.  Co., 
19  Am.  &  Eng.  R.  Cas.  467,  20  S.  Car.  258  ;  Jones  v,  Columbia  &  6.  R. 
Co.,  19  Am.  &  Eng.  R.  Cas.  459,  20  S.  Car.  249 ;  Walker  v,  Columbia  A. 

0.  R.  Co.,  25  S.  Car.  141 ;  Davis  v.  Florida  Cent.  &  P.  R.  Co.  (S.  Car.),  5 
Am.  &  Eng.  R.  Cas.,  N.  S.,  324. 

Dogs. 

In  Wilson  v.  W.  Sl  M.  R.  Co.  10  Rich.  L.  (S.  Car.)  52,  it  is  held 
that  the  rule  in  Banner's  Case  (4  Rich.  329)  that  a  prima  facie  case  of 
negligence  is  made  out  against  a  railroad  company,  where  it  is  shown 
that  cattle,  pasturing  on  uninclosed  lands,  are  killed  by  defendant's 
train,  does  not  apply  where  the  animal  killed  is  a  dog. 

II.  STATUTES  AND  EVIDENCE. 

1.  In  Qeneral. 

Alabama  Statute. 

Proof  that  stock  were  injured  by  a  passing  train  makes  out  a  prima 
facie  case  under  the  Alabama  statutes,  and  casts  the  burden  on  the 
company  to  show  that  there  was  no  negligence,  or  that  the  statute  had 
been  complied  with.  So  held  in  East  Tenn.,  V.  &  G.  R.  Co.  v.  Bayliss, 
19  Am.  &  Eng.  R.  Cas.  480,  74  Ala.  150 ;  Alabama  6.  S.  R.  Co.  v. 
McAlpine,  22  Am.  &  Eng.  R.  Cas.  602,  75  Ala.  li3  ;  Nashville,  C.  &  St. 
L.  R.  Co.  V,  Hembree,38  Am.  &  Eng.  R.  Cas.  300,  85  Ala.  481,  5  So. 
Rep.  173 ;  Mobile  &  6.  R.  Co.  v.  Caldwell,  83  Ala.  196, 3  So.  Rep.  445  ; 
Lonisville  Sl  N.  R.  Co.  v.  Kelsey,  89  Ala.  288,  42  Am.  &  Eng.  R.  Cas.  584, 
7  So.  Rep.  648 ;  Mobile  &  Ohio  R.  Co.  v,  Williams,  53  Ala.  595. 

In  South  &  North  Ala.  R.  R.  Co.  v.  Bees,  82  Ala.  340,  2  So.  752,  it  is 
held  that  when  the  plaintiff  has  proved  that  his  horse  is  killed  or 
injured  by  one  of  defendant's  trains,  although  the  circumstances  attend- 
ing the  killing  are  not  shown,  the  onus  devolves  on  the  defendant  to 
rebut  the  presumption  of  negligence,  and  no  explanatory  or  exculpa- 
tory evidence  being  offered,  the  plaintiff  is  entitled  to  a  verdict.  See 
also,  Nashville,  Chattanooga  A  St.  Louis  R.  Co.  v.  Hembree,  85  Ala.  481 ; 
Louisville  &  Nashville  R.  Co.  v.  Barker,  96  Ala.  435,  11  So.  453. 

Observance  of  All  Statutory  Regulations. 

In  South  &  North  Alabama  R.  R.  Co.  v,  Williams,  65  Ala.  74,  it  is 
held,  in  an  action  for  injuries  to  stock  on  a  railroad  track,  the  onus  is  on 
the  railroad  to  show  an  observance  of  all  the  statutory  regulations  (Code 
Ala.  1699, 1700),  if  the  injury  occurred  at  any  ot  the  places  named  in  the 
statute  ;  and  the  same  principle  also  applies  when  the  injury  was  caused 
by  an  obstruction  on  the  track  at  any  other  place  ;  that  is  the  injury  be- 
ing shown,  and  the  facts  proved  which,  in  the  ordinary  course  of  events 
raises  a  presumption  that  some  one  or  more  of  the  active  duties  imposed 
by  law  on  the  person  in  charge  of  the  train  was  called  in  requisitiou, 
the  burden  is  on  the  defendant  company  to  show  that  it  did  everything 
required  of  it  by  law  to  prevent  the  injury.  See  also,  Louisville  Sl  N. 
R.  Co.  V.  Posey,  96  Ala.  262, 11  So.  423. 

Lookout. 

In  Birmingham  Mineral  R.  Co.  v,  Harris,  98  Ala.  326, 13  So.  377,  it  is 
held  that  after  it  is  shown  that  plaintiff's  mules  were  killed  by  defend- 
ants' train,  the  burden  of  proof  is  on  defendant  to  show  that  it  was  not 
negligent  in  respect  to  a  lookout. 

Accident  near  Crossing  or  Station. 

Under  Code,  gg  3440,  3443,  requiring  a  railroad  engineer  to  ring  the 
bell  or  blow  the  whistle  when  approaching  a  public  road  crossing  and 
approaching  and  leaving  a  station,  and  providing  that,  when  stock  is 
killed  at  such  places,  the  burden  of  proof  is  on  the  railroad  to  show 
compliance  with  the  statute,  and  freedom  from  negligence,  the  burden 
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is  on  the  railroad  to  remove  the  presamption  of  negligreace  arising- from 
procf  of  the  killing  of  plaintiff's  mules  at  or  near  one  of  its  regular 
stations,  and  at  or  near  a  public  road  crossing,  with  their  ownership 
and  value.  So  held  in  Southern  Rj.  Co.  v.  Reaves  (Ala.),  29  So.  594, 
20  Am.  &  Eng.  R.  Cas.,  N.  8.,  784. 

Wheels  of  Freight  Car  Becoming  Unscotched. 

Under  Code  Ala.,  g  1147,  the  burden  of  disproving  negligence  is  not 
ou  the  railroad  company,  when  the  action  is  brought  to  recover  damages 
for  killing  or  injuring  a  cow,  and  it  appears  that  the  injury  was  caused 
by  a  freight  car,  which,  having  been  left  standing  on  a  side  track,  with 
its  wheels  scotched,  broke  loose  and  ran  down  on  the  cow.  So  held  in 
Montgomery  St  B.  R.  Co.  v.  Ferryman,  91  Ala.  413,  8  So.  699.  In  this 
case  it  is  said  in  the  opinion  :  **We  have  seen  that  no  requirement  of 
§1144  (Code  Ala.)  can  be  applied  to  this  case.  It  was  not  the  daty 
of  defendant  to  do  with  respect  to  the  car  which  caused  the  injury  here 
counted  on,  any  one  of  the  things  required  by  that  section  ;  and  hence 
of  course,  it  was  not  on  the  defendant  to  prove  the  performance  of  the 
duties  imposed  by  that  section.  As  to  the  negligence  in  all  other  par- 
ticulars, which  is  the  equivalent,  in  this  case,  of  all  the  negligence 
imputed  to  the  defendant — the  burden  of  proof  was  on  the  plaintiff." 

Object  of  Statute. 

In  South  A  North  Alabama  R.  Co.  v.  Williams,  65  Ala.  74,  it  is  held 
that  the  policy  of  the  statutory  provisions  throwing  the  burden  of  dis- 
proving negligence  on  the  railroad  company,  in  actions  for  injuries  to 
stock  on  the  track,  is  to  relieve  parties  of  the  necessity  of  calling  the 
employees  of  the  company  as  witnesses  on  questions  involving  their 
own  negligence. 

Arkansas  Statute. 

Under  the  Arkansas  act  of  Feb.  3, 187.^,  proof  that  stock  were  killed 
on  the  track  raises  a  presumption  of  negligence  and  that  the  killing 
was  done  by  the  company's  train,  but  this  presumption  is  not  conclu- 
sive. So  held  in  Little  Rock  A  Ft.  S.  R.  Co.  v.  Payne,  33  Ark.  816 ; 
Little  Rock  A  Ft.  S.  K.  Co.  v.  Finley,  11  Am.  A  Eng.  R.  Cas.  469,  37 
Ark.  562 ;  Little  Rock  A  Ft.  S.  R.  Co.  v.  Jones,  19  Am.  A  Eng.  R. 
Cas.  443,41  Ark.  157  ;  St.  Louis.  I.  M.  A  S.  R.  Co.  v.  Hagan,  19  Am. 
A  Eng.  R.  Cas.  446,  42  Ark.  122  ;  St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Taylor, 
57  Ark  136,  20  S.  W.  1083  ;  Kansas  City,  S.  A  M.  R.  Co.  v.  Summers,  45 
Ark.  295 ;  Memphis  A  L.  R.  R.  Co.  v.  Jones,  36  Ark.  87. 

In  Little  Rock  A  Ft.  Smith  Ry.  Co.  v.  Henson,  39  Ark.  413, 19  Am.  A 

Eng.  R.  Cas.  440,  it  is  held  that  when  stock  is  killed  or  injured  by  a 

'  train,  the  statutory  presumption  is  that  the  injury  results  from  the  want 

of  due  care  and  skill,  or  diligence  on  the  part  of  the  company's  agents 

or  employees. 

Presumption  of  Law,  Not  of  Fact. 

In  Hubert'.  Chicago,  M.  A  St.  P.  Ry.  Co.,  6  Dak.  393,  43 N.  W.  819, 
40  Am.  A  Eng.  R.  Cas.  188,  it  is  held  by  §  679,  C.  C.  Pro.,  making  the 
killing  or  injuring  of  stock  by  a  railroad  company  prima  facie  evidence 
of  nefirligence,  it  was  the  design  of  the  legislature  to  create  a  presump- 
tion of  law,  not  fact.  Its  only  effect  is  to  chauge  the  order  of  proof. 
It  is  merely  a  statute  of  procedure  creating  no  new  liability.  Negli- 
gence in  fact  is  as  much  the  bases  of  recovery  now  as  before,  and  if  at 
the  close  of  the  case  there  is  no  evidence  of  negligence  there  can  be  no 
recovery. 

Mule  Run  into  Culvert. 

If  plaintiff's  mule  was  run  into  a  culvert  by  a  train  on  defendant's 
road  and  injured  by  the  fall,  the  burden  was  on  defendant  to  prove  by 
a  preponderance  of  the  evideuce  that  it  used  ordinary  care  to  prevent 
the  injury.  So  held  in  St.  Louis,  I.  M.  A  S.  Ry.  Co.  v,  Bragg  (Ark.), 
14  Am.  A  Eng   R.  Cas.,  N.  S.,  34. 

Team  Struck  by  Train. 

Where  the  driver  of  a  team  of  mules  was  using  the  right  of  way  of  a 
railroad  company  between  its  main  and  side  tracks  for  the  pcrpose  of 


Vol  12  R  R  R— Vol  35  Aii  &  Eng  R  Ca8.  N  S       801 

Note 

unloading'  freight  from  one  of  its  cars,  having  gone  there  upon  invlta- 
tion  of  the  company,  and  one  of  the  mules  was  struck  and  killed  by  a 
paasing^  engine,  the  court  properly  instructed  the  jury  that  the  fact  of 
the  killing  made  a  prima  facie  case  of  negligence,  under  the  Arkansas 
statute,  which  cast  upon  the  company  the  burden  of  showing  that  it  had 
used  due  care.  So  held  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v,  Taylor,  57 
Ark.  136,  20  S.  W.  1063. 

Cattle  Attracted  by  Cotton  Seed. 

Where  cattle  are  attracted  by  cotton  seed  which  has  been  permitted 
to  accumulate  near  a  railroad  track,  a  prima  facie  case  of  negligence  is 
made  by  proof  of  the  killing,  under  the  Arkansas  statute,  the  burden 
of  overcoming  which,  by  showing  that  the  company's  servants  used 
reasonable  care  to  avert  the  injury,  is  upon  the  company.  So  held  in 
Little  Rock  A  Ft.  S.  R.  Co.  v.  Dick,  42  Am.  &  Eag.  R.  Cas.  591,  52  Ark. 
402,  12  S.  W.  785. 

Wounding  Stock. 

The  fact  that  stock  are  found  near  a  railroad,  wounded,  creates  no 
presumption  that  the  injury  was  done  by  the  railroad  train,  as  in  cases 
of  killing  or  mortally  wounding  stQck;  but  when  it  is  proved  that  the 
injury  was  done  by  the  train,  then  the  same  presumption  of  negligence 
arises  against  the  company  as  in  cases  of  killing.  So  held  in  St.  Louis, 
I.  M.  A  S.  R.  Co.  V.  Hagan,  19  Am.  A  Eng.  R.  Cas.  446,  42  Ark.  122 
Qeorgia  Statute. 

Where  it  is  proved  that  stock  was  killed  or  injured  by  a  train,  the 
burden  of  proving  itself  not  chargeable  with  negligence  is  on  the  rail- 
road company.    Georgia  R.  Co.  v.  Bird,  76  Ga.  13. 

Where  it  was  proved  that  a  cow  was  killed  by  a  train,  this  imposed  on 
the  company  the  burden  of  showing  that  it  was  in  the  exercise  of  all 
ordinary  and  reasonable  care  and  diligence,  or  that  the  damage  was 
caused  solely  by  the  negligence  of  the  owner  of  the  cow,  or,  to  diminish 
damages,  that  both  were  at  fault.  So  held  in  Georgia  R.  Co.  v.  Bird. 
76  Ga.  13. 

Under  Code  Ga.,  §  3033,  where  the  killing  of  stock  by  defendants'  train 
is  admitted,  the  burden  is  on  the  railroad  company  to  show  the  use  of 
all  ordinary  and  reasonable  diligence.  So  held  in  Atlantic  A  G.  R.  Co. 
V.  Griffin,  61  Ga.  11. 

Iowa  Statute. 

Under  the  Iowa  Code,  §  1289,  the  fact  of  injury  or  killing  of  an  animal 
by  a  railroad  train  being  shown,  raises  a  presumption  of  negligence 
against  the  railroad  company.  So  held  in  Small  v,  Chicago,  R.  I.  A  P. 
R.  Co  ,  50  Iowa  338 ;  Brentner  v.  Chicago,  M.  A  St.  P.  R.  Co.,  19  Am. 
A  Eng.  R.  Cas.  448,  68  Iowa  530,  23  N.  W.  245,  27  N.  W.  605. 

Florida  SUtute. 

Uhder  the  act  of  1887,  ch.  3740,  Laws  of  Florida,  the  killing  of 
live  stock  by  a  railway  engine,  cars  or  train,  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  company  operating  the  engine  or  train, 
and  where  the  testimony  shows  that  the  live  stock  were  killed  by  a  train 
of  cars  on  a  railroad,  and  there  is  nothing  in  the  evidence  to  relieve  the 
killing  from  the  statutory  presumption  that  it  was  negligently  done,  it 
is  sufficient  to  sustain  a  judgment  against  the  company.  So  held  in 
Jacksonville,  T.  A  K.  W.  R.  Co.  v.  Garrison,  30  Fla.  567,  11  So.  926. 

Kentucky  Statute. 

Under  the  Kentucky  statute  the  killing  of  live  stock  raises  the  pre>- 
sumption  of  negligence  against  the  railroad  company  whose  train 
caused  the  injury.  So  held  in  Louisville  A  N.  R.  Co.  v.  Simmons,  85 
Ky.  151,  3  S.  W".  10. 

The  burden  of  proof  was  on  the  defendant,  in  an  action  against  a 
railroad  company  for  damages  for  killing  a  mare,  the  killing  being 
admitted  by  the  defendant.  The  admission  of  killing  by  the  defendant 
being  made  prima  facie  evidence  of  carelessness  and  negligence  of  the 
company  by  §  5,  ch.  57,  Gen.  St.  Ky.,  the  burden  was  on  the  defendant 
to  show  that  the  killing  was  done  without  actionable  fault  on  the  part 
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of  the  company.    So  held  in  Louisville  &  N.  R.  Co.  v.  Brown,  13  Bnah. 
<Ky.>  475. 

In  L.  A  N.  R.  R.  Co.  v.  Simmons,  85  Ky.  151,  3  S.  W.  10,  it  is  held  that 
the  killing:  of  stock  by  a  railroad  train  is  prima  facie  evidence  of  negli- 
gence,  and  the  burden  is  on  the  company  to  show  that  such  killing'  waa 
the  result  of  an  accident  that  could  not  have  been  avoided  by  the 
exercise  of  ordinary  care  and  diligence. 

Object  of  SUtute. 

In  Grundy  v.  Louisville  A  N.  R.  Co.  (Ky.),  2  S.  W.  899,  it  is  said  in 
the  opinion  :  *'The  object  of  the  statute  by  which  the  ordinary  rule  of 
proc^ure  has  been  changed,  and  the  burden  placed  on  the  party 
charged  with  the  wrong,  was  to  protect  the  owner  in  his  property,  and 
prevent  the  destruction  of  stock  by  the  reckless  and  careless  conduct 
of  railroad  employees.'* 

Louisiana  Statute. 

In  Lapine  v.  New  Orleans,  O.  A  6.  W.  R.  Co.,  20  La.  Ann.  158,  it  ia 
held  that  railroad  companies  are  responsible  in  damages  for  the  de- 
struction or  injury  done  to  horses,  mules  or  other  stock,  by  runninir 
over  them  on  their  tracks,  and  the  burden  of  proof  is  on  a  railroad 
company  to  show  that  killing  of  stock  by  its  train  was  unavoidable. 
See  also.  Mire  v,  Yazoo  A  M.  Val.  R.  Co.  (La.),  29  So.  935,  21  Am.  A 
Eng.  R.  Cas.,  N.  S.,  761. 

Maryland  Statute. 

Upon  proof  of  injury  to  the  stock  of  the  plaintiff  by  a  railroad  com- 
pany, a  prima  facie  case  is  made,  and  the  plaintiff  is  entitled  under 
the  statute  (art.  77,  §  1,  of  the  Maryland  Code)  to  recover,  unless  the 
defendant  can  prove,  to  the  satisfaction  of  the  jury,  "that  the  injury 
complained  of  was  committed  without  any  negligence  on  the  part  of  the 
company  or  its  agents/*  So  held  in  Western  Md.  R.  Co.  v.  Carter,  13 
Am.  A  Eng.  R.  Cas.  573, 59  Md.  306  ;  Keech  v.  Baltimore  A  W.  R.  Co., 
17  Md.  32 ;  Northern  C.  R.  Co.  v.  Ward,  63  Md.  362. 

In  an  action  under  §  1,  art.  77,  of  the  Maryland  Code,  neg^li- 
gence  is  imputed  to  the  railroad  company,  and  the  burden  of  proof  is  on 
the  company  to  negative  this  imputation,  and  to  establish  affirmatively 
that  the  injury  to  stock  complained  of,  resulted  from  a  disaster  which 
could  not  have  been  avoided  by  the  use  of  proper  care  and  dilig^ence  on 
the  part  of  its  agents,  and  that  such  proper  care  and  diligence  were  ob- 
served by  them.    So  held  in  Northern  C.  R.  Co.  v.  Ward,  63  Md.  362. 

Mississippi  Statute. 

Proof  of  the  killing  of  stock  and  of  its  value  makes  a  prima  facie  case 
for  plaintiff  under  the  Mississippi  statute  (Code  of  1880,  §  1059),  thus 
casting^  the  burden  on  the  company  to  show  circumstances  of  excuse  or 
justification  of  the  killing.  So  held  in  Kansas  City,  M.  A  B.  R.  Co.  v. 
Doggett,  67  Miss.  250,  7  So.  278  ;  Vicksburg  A  M.  R.  Co.  v.  Hamilton, 
62  Miss.  503  ;  Mobile  A  O.  R.  Co.  v.  Dale,  61  Miss.  206  ;  Louisville,  N. 
O.  A  T.  Ry.  Co.  v.  Smith,  67  Miss.  15,  7  So.  212. 

In  an  action  for  injury  to  stock  by  a  train,  a  presumption  of  negligence 
on  the  part  of  the  defendant  railroad  company  arises,  and  the  jury 
should  not  l>e  instructed  that  notwithstanding  this  presumption,  if  the 
facts  of  the  injury  appear,  they  cannot  find  for  plaintiff  unless  these 
show  such  negligence.  The  necessity  for  exculpation  from  negligence 
in  such  case  is  on  defendant.  So  held  in  Louisville,  N.  O.  A  T.  Ry.  Co. 
V,  Smith,  67  Miss.  15,  7  So.  212. 

Under  g  1059,  Miss.  Code  of  1880.  where  plaintiff  has  proved  the 
killing  of  his  mule  by  defendant's  train,  it  devolves  upon  defendant  to 
•how  the  circumstances  attending  the  killing,  in  order  to  exculpate  itself 
from  blame,  and  if  it  fail  to  do  so,  the  presumption  of  negligence  aris- 
ing from  the  mere  facts  of  the  killing  by  the  train  must  prevail.  So 
held  in  Vicksburg  A  M.  R.  Co.  v.  HamUton,  62  Miss.  503. 

New  Hampshire  Statute. 

The  destruction  of  cattle  while  upon  the  track  of  a  railroad,  without 
the  fault  of  their  owner,  is  competent  prima  facie  evidence  of  negligence 
on  the  part  of  the  railroad  corporation  running'  the  train  causing^  the 
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mischief.     (New  Hampshire  Comp.  St.  350.)     So  held  in  Smith  v,  East« 
era  R.  Co.,  35  N.  H.  356. 

If  the  cattle  of  a  landowner,  being  rifi^htfuUy  on  a  railroad  crossinir» 
are  killed  by  the  engines  of  the  corporation,  their  destruction  is  prima 
facie  evidence  of  negligence,  and  the  burden  is  thrown  upon  the  corpora- 
tion to  show  that  the  injury  was  occasioned  without  any  fault  on  its 
part.     So  held  in  White  v.  Concord  R.  Co.,  30  N.  H.  188. 

North  Carolina  Statute. 

Where  an  action  for  killing  plaintiff's  mule  is  brought  within  six 
months  after  the  accident,  the  fact  of  such  killing  (nothing  further  ap- 
pearing) is  prima  facie  evidence  of  defendant's  negligence ;  and  the  bur- 
■den  of  repelling  the  presumption  is  upon  the  company.  So  held  in 
Wilson  V.  Norfolk  &  S.  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  453,  90  N.  Car.  69, 

Animal  Hitched  to  Vehicle. 

Where  it  was  proven  oi  admitted  that  cattle  had  been  killed  by  the 
train  within  six  months  before  the  action  was  brought,  there  is  a  pre- 
sumption that  the  killing  was  caused  by  the  negligence  of  such  com- 
pany, and  this  presumption  arises  from  the  fact  of  killing  (under  {  2326 
of  the  North  Carolina  Code),  where  the  animal  is  hitched  to  a  wagon  or 
•cart,  as  well,  as  where  it  is  straying  at  large  when  killed.  So  held  in 
Randall  v,  Richmond  &  D.  R.  Co.,  45  Am.  &  Eng.  R.  Cas.  507,  107  N. 
Car.  748, 12  S.  E.  605. 

Only  Applies  When  Facts  Not  Known. 

The  force  of  the  presumption  of  negligence  from  the  killing  of  stock 
by  a  train,  under  the  statute  of  North  Carolina,  applies  only  when  the 
facts  are  not  known,  or  when,  from  the  testimony,  they  are  uncertain. 
So  held  in  Randall  v,  Richmond  &  Danville  R.  Co.,  104  N.  Car.  410, 10 
So.  691,  42  Am.  &  Eng.  R.  Cas.  603. 

Not  Impaired  by  Local  Stock  Law. 

The  prima  facie  evidence  of  negligence  on  the  part  of  a  railroad 
company  in  a  suit  for  damages  for  killing  stock,  under  the  statute  of 
North  Carolina,  is  not  impaired  by  a  local  act  requiring  stock  to  be 
fenced  in,  but  the  defendant  must  repel  the  presumption  by  satisfactory 
proof  to  the  jury.  So  held  in  Roberts  v,  Richmond  &  Danville  R.  Co.» 
88  N.  Car.  560, 20  Am.  &  Eng.  R.  Cas.  473. 

2.  Whether  Killed  by  Train. 

a.  Burden  on  Plaintiff. 

While  there  is  a  statutory  presumption   that  the  killing  of  stock  by  a 
railroad  train  was  the  result  of  negligence  on  the  part  of  the  servants 
in  charge  of  the  train,  the  burden  is  on  the  owner  to  show  that  the  kill- 
ing was  done  by  a  train .     So  held  in   Southern  Ry.  Co.   v,  Forsythe ' 
<Ky.),  64  S.  W.  506,  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  51. 

In  Kentucky  Cent.  R.  Co.  v.  Lebus,  75  Ky.  518,  it  is  held  that  the 
burden  of  proof,  in  action  against  railroad  company  for  damages  for 
killing  stock  in  running  a  train,  is  upon  the  plaintiff  to  show  that  the 
«tock  was  killed  by  defendants'  train,  and  upon  defendant  to  disprove 
negligence  on  the  part  of  those  in  charge  of  the  train. 

b.  Evidence  Must  Be  Convincing. 

In  an  action  against  a  railroad  alleging  the  negligent  killing  or  in- 
juring of  stock,  before  a  presumption  of  negligence  on  the  part  of  the 
company  can  arise,  proof  that  the  company  or  its  agents  caused  the 
injury  must  be  clear  and  unmistakable.  So  held  in  Kentucky  C.  R.  Co. 
V.  Talbot,  78  Ky.  621,  7  Am.  A  Eng.  R.  Cas.  585. 

In  St.  Louis  &  S.  F.  R.  Co.  v,  Sageley,  56  Ark.  549,  20  S.  W.  413,  it  was 
held  that  the  mere  fact  that  a  horse  was  found  dead  near  defendant's 
track  raised  no  legal  presumption  that  the  killing  was  done  by  defend- 
•ant's  train.  In  this  case  the  court  said :  *^It  was  incumbent  on 
the  plaintiff  to  prove  by  a  preponderance  of  the  evidence  that  the 
horse  was  killed  on  the  track,  and  he  could  not  satisfy  this  requirement 
by  proof  of  a  fact  from  which  it  seemed  probable,  and  then  appeal 
to  a  legal  presumption  to  overcome  other  or  stronger  probabilities.  If » 
upon  all  the  evidence,  the  jury  believed  the  horse  was  killed  on  the 
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track,  then,  ander  the  mle  fixed  by  statute,  the  presumption  would  arise 
that  it  was  killed  by  a  train,  and  that  it  was  due  to  defendant's  nei^li- 
g^ence  ;  but  in  case  where  a  dead  animal  is  found  near  a  railroad  track 
there  is  no  statute  which  raises  a  presumption  that  it  was  killed,  at  all, 
or,  if  killed,  that  it  was  killed  on  the  track  or  by  a  train.  On  the  con- 
trary, it  has  been  ruled  by  the  court  thst  there  must  be  evidence  to 
connect  the  injury  with  the  runnins^  of  the  train.  St.  Louis,  etc..  Rail- 
way Co.  V.  Hagan,  42  Ark.  126,  19  Am.  A  Eng.  R.  Cas.  446.*' 

Where  the  evidence  as  to  whether  stook  was  killed  by  defendant's  train 
is  conflicting:  and  it  does  not  affirmatively  show,  if  the  animal  was  so 
killed,  that  the  railroad  was  free  from  neg:Ug:ence,  a  peremptory  charge 
for  defendant  should  not  be  given.  So  held  in  McMillin  v.  Southern 
Ry.  Co.  (Miss.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  37. 

Mere  Fact  of  Finding  Animal  on  Right  of  Way. 

The  mere  fact  that  an  animal  is  found  on  the  right  of  way  of  a  rail- 
road company,  injured,  raises  no  presumption  of  law  that  its  injuries 
were  occasioned  by  the  running  of  the  trains.  In  such  a  case,  to  raise 
the  statutory  presumption  of  negligence  sgainst  the  company  there 
must  be  evidence  to  show  that  the  injury  was  occasioned  by  the  trains 
of  the  company.  So  held  in  St.  Louis,  etc.,  Co.  v.  Hagan,  42  Ark.  122» 
19  Am  A  Eng.  R.  Cas.  446;  St.  Louis,  etc.  Railway  Co.  v.  Sageley,  56 
Ark.  551,  20  S.  W.  413. 

In  Gulf,  C.  A  S.  F.  R.  Co.  v,  Washington,  49  Fed.  347,  it  is  held  that 
in  an  action  against  the  railroad  company  to  recover  the  value  of  cattle 
found  dead  along  a  railroad  track,  the  burden  is  upon  plaintiff  to  show 
that  they  were  killed  by  trains,  but  this  may  be  done  by  circumstantial 
evidence. 

In  Union  Pac.  R.  Co.  v.  Bullis,  6  Colo.  App.  64,  39  Pac.  897,  it  is  held 
that  the  mere  fact  that  a  cow  was  found  dead  close  to  a  railroad  track 
does  not  show  that  it  was  killed  by  a  railroad  train,  so  as  to  warrant  a 
recovery  against  the  company. 

d.  Horse  Found  In  Broken  Cattieguard. 

In  Meade  v,  Kansas  City,  St.  J.  A  C.  B.  R.  Co..  45  Iowa  699,  it  is  held 
that  the  mere  fact  that  a  horse  is  found  in  a  broken  cattieguard  does 
not  raise  a  presumption  that  it  was  struck  by  a  train  as  to  warrant  a 
verdict  for  the  owner,  who  does  not  give  further  proof  of  collision  with 
the  engine,  which  the  engineer  and  fireman  positively  deny. 

e.  Injured  Mare,  Found  Bleeding  near  Track,  Subsequently  Afraid  of 

Trains. 
It  appeared  that  plaintiff  heard  an  engine  blowing  the  stock  alarm  twice 
in  quick  succession,  and  went  down  immediately  where  defendant's 
engine  was,  and  found  his  mare  standing  near  the  track  with  fresh  cuts 
in  her  fore  legs  ;  and  that  after  the  injury  the  mare  was  so  much  afraid 
of  trains  that  she  had  to  be  traded  off.  It  was  held  that,  in  the  absence 
of  evidence  to  the  contrary,  the  proper  presumption  was  that  the  mare 
was  injured  by  the  train  through  the  company's  negligence.  Lrittle 
Rock  A  Ft.  S.  Ry.  Co.  v.  Wilson  (Ark. ) ,  14  Am  A  Eng.  R.  Cas.,  N.  S.,  32. 

f.  Blood  on  Cow  Catcher* 

In  International  A  G.  N.  R.  Co.  v.  Hughes,  81  Tex.  184, 16  S.  W.  875,  it 
is  held,  in  an  action  for  the  killing,  of  a  horse  by  defendant's  train,  that 
evidence  that  an  engine,  coming  from  the  direction  of  the  place  where 
the  horse  was  killed,  on  the  morning  of  the  accident,  had  upon  its  cow 
catcher  fresh  dung,  blood  and  hair,  was  admissible. 

g    Hoof  Prints  on  Track. 

In  Jacksonville,  T.  A  K.  W.  R.  Co.  v.  Garrison.  30  Fla.  557, 11  So.  929, 
it  was  held  that  testimony  showing  that  plaintiff's  cow  was  killed,  and 
was  found  with  her  back  broken,  on  the  side  of  a  railroad  track,  at  a 
point  where  there  was  a  ditch  filled  with  water  on  either  side,  and  a 
measurement  of  the  animars  tracks  indicated  that  she  had  run  ahead 
of  the  train,  and  also  there  were  indications  where  she  had  been  struck 
by  the  train,  was  sufficient  to  sustain  the  finding  of  a  referee  that  the 
train  killed  the  cow. 
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Marks  of  the  animal  on  the  track  and  the  position  of  its  remains » 
may,  without  an  eye  witness  of  the  killing:,  make  the  satisfactory 
*'proof ,"  which,  under  Miss.  Code  1880,  §  1050,  is  prima  facie  evidence 
of  negligence,  and  puts  on  the  railroad  company  the  burden  of  showing^ 
skill  and  care.  So  held  in  Chicago,  St.  Louis  A  New  Orleans  R.  Co.  v, 
Packwood,  59  Miss.  280,  7  Am.  A  Eng.  R.  Cas.  584. 

h.  Injured  Animal  Found  on  Right  of  Way,  and  Shot  by  Railroad  Em- 
ployee. 
In  Railroad  Co.  v.  Parks,  60  Ark.  187,  it  is  held  that  the  fact  that  an 
animal  was  found  wounded  on  a  railroad  right  of  way,  but  not  on  the 
track,  and  was  afterwards  shot  by  an  employee  of  the  railroad  company 
as  of  being  no  longer  of  value,  raises  no  presumption  of  law  that  the 
animal  was  wounded  by  a  train  of  the  company. 

i.  Who  in  Control  of  Train. 

In  South  A  N.  Ala.  R.  Co.  v,  Pilgreen,  62  Ala.  305,  it  is  held  that 
where  it  appears  that  stock  were  killed  by  a  train  on  defendants'  road, 
plaintiff  is  not  bound  to  prove  affirmatively  that  the  train  was  operated 
or  controlled  by  defendant;  and,  in  the  absence  of  evidence  to  the  con- 
trary, the  jury  are  authorised  to  find  that  it  was  operated  by  defendant. 

3.  Signals. 

a.  Whether  Performance  of  Duty. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the 
alleged  negligent  killing  of  stock,  where  it  is  shown  that  the  place 
where  the  stock  was  killed  was  at  or  near  a  public  crossing,  and  at  a 
curve  crossed  by  a  public  road,  where  the  engineer  could  not  see  a 
quarter  of  a  mile  ahead,  the  burden  of  proof  is  upon  the  railroad  com- 
pany to  show  that  the  engineer  blew  the  whistle  or  rang  the  bell  at 
least  one  quarter  of  a  mile  before  reaching  said  public  crossing,  or  that 
he  approached  said  crossing  at  a  rate  of  speed  which  would  enable  him 
to  have  prevented  the  accident  (Code,  ^  3440,  3443)  ;  and,  in  the 
absence  of  such  proof,  the  plaintiff  would  be  entitled  to  recover.  So 
held  in  Central  of  Georgia  Ry.  Co.  v.  Wood  (Ala.),  29  So.  775,  20  Am. 
A  Eng.  R.  Cas.,  N.  S.,906. 

In  Jones  v.  North  Carolina  R.  Co.,  67  N.  Car.  122,  it  is  held  that  when 
a  railroad  company  is  sued  for  the  value  of  stock  killed  by  its  train, 
after  six  months  from  the  time  of  the  injury,  not  only  is  the  burden  of 
proving  negligence  on  the  plaintiff,  but  he  must  show  facts  inconsist- 
ent with  the  probability  of  care,  as,  for  instance,  that  the  whistle  was 
not  blown. 

b.  Presumption  from  Failure  to  Give  Signals. 

Under  Georgia  Code,  ^  3033,  proof  that  a  cow  was  killed  by  a  locomo- 
tive whose  whistle  was  not  blown,  as  required  by  statute,  raises  a  pre- 
sumption that  the  engineer  was  negligent.  So  held  in  Western  A  A. 
R.  Co.  V.  Steadly,  65  Ga.  263. 

In  Persinger  v.  Wabash,  St.  L.  A  P.  R.  Co.,  82  Mo.  196,  it  is  held,  in 
an  action  for  the  killing  of  stock  by  a  train,  that  proof  of  the  death  of 
the  animal,  and  the  failure  to  give  the  statutory  signals,  make  out  a 
prima  facie  case. 

In  Howenstein  v.  Pac.  R.  Co. ,  55  Mo.  33,  it  is  held  that  proof  that 
-stock  was  killed  at  a  road  crossing  by  a  train  and  that  the  statutory 
signals  were  not  given,  is  sufficient  to  make  out  a  prima  facie  case 
against  the  company,  without  further  evidence  that  its  employees  and 
servants  were  guilty  of  negligence  which  caused  the  damage.  And 
that,  in  order  to  free  itself  from  liability,  the  company  must  show  that 
it  has  discharged  every  duty  imposed  by  law ;  unless  it  is  shown  that 
the  injured  party  has  in  some  way  contributed  to  the  injury,  or  the 
circumstances  refute  the  presumption  that  the  injury  resulted  from  neg- 
lect of  duty  on  the  part  of  the  company. 

In  Barr  v.  Hannibal  A  St.  J.  R.  Co.,  30  Mo.  App.  248,  it  is  held  that  a 
failure  to  give  statutory  crossing  signals,  when  a  train  is  approaching  a 
public  road  crossing,  is  prima  facie  evidence  of  negligence  where 
stock  is  killed  at  such  point  by  the  train  ;  but  this  presumption  may  be 
rebutted  by  proof  that  the  accident  was  not  caused  by  such  failure  or 
omission. 
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€.  Presumption  at  to  Cause  of  Injury. 

In  Chicago  &  A.  R.  Co.  v.  Hanley,  26  111.  App.  351,  it  is  held  that 
while  proof  that  a  failure  to  g-ive  signals  is  prima  facie  evidence  of 
negligence,  still  the  law  does  not  presume  that  an  injury  to  stock  was. 
caused  by  such  failure. 

The  burden  of  proving  that  the  death  of  stock  was  caused  by  the 
failure  to  give  crossing  signals  is  on  the  plaintifif.  It  is  not  enough  ta 
prove  such  failure.  So  held  in  Quincy,  A.  &  St.  Louis  R.  Co.  v.  Well- 
hoener,  72  111.  70. 

In  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Hurst,  25  111.  App.  181,  it  is  held,  in 
an  action  to  recover  the  value  of  stock  killed  on  a  railroad  track  at  a 
highway  crossing,  that  it  was  for  plaintiff  to  show  that  defendant 
caused  the  injuries  complained  of,  by  other  evidence  than  the  mere 
occurrence  thereof ;  and  that  the  law  raises  no  presumption  as  to  the 
effect  of  the  omission  of  the  usual  signals. 

Where  injury  to  stock  at  a  railroad  crossing  is  caused  by  a  locomotive, 
upon  which  a  bell  was  not  rung  continuously  nor  a  whistle  blown  at 
intervals  at  a  distance  of  eighty  rods  before  reaching  the  crossing,  and 
also  in  passing  over  it,  as  required  by  §  486  of  Cal.  Civ.  Code, 
the  railroad  is  prima  facie  liable  for  such  injury,  unless  the  person  sus- 
taining it  contributed  thereto  by  his  own  negligence  ;  and  it  need  not 
be  further  proved  by  the  plaintiff  that  the  failure  to  ring  the  bell  or  blow 
the  whistle  was  the  proximate  cause  of  the  injury.  So  held  in  Orcutt 
V.  Pacific  Coast  Ry.  Co.,  85  Cal.  291,  24  Pac.  661. 

In  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Hendricks,  53  Ark.  201,  13  8.  W. 
699,  it  appeared  that  an  animal  was  killed  on  defendants*  track  within 
one  hundred  feet  of  a  public  crossing ;  and  that  there  was  failure  to 
give  either  of  the  statutory  signals.  It  was  held  that  the  jury  had  a 
right  to  infer  that  such  negligence  contributed  to  the  injury,  although 
defendants*  employees  could  not  have  discovered  the  animal's  danger 
in  time  to  have  avoided  the  killing. 

4.   Speed. 

a.  Unusual  Speed  Not  Slackened. 

In  Darling  v,  Boston  &  A.  R.  Co.,  121  Mass.  118,  it  is  held  that  proof 
that  a  train  was  moving  at  an  unusual  rate  of  speed,  when  a  horse  waa 
seen  on  the  track,  and  that  the  speed  was  not  slackened,  is  not  sufficient 
to  raise  a  presumption  of  wanton  mismanagement  of  the  train. 

b.  Speed  in  Violation  of  Ordinance. 
(I)  Burden  of  Proving  Averment. 

In  Chicago  &  A.  R.  Co.  v.  Bngle,  58  111.  381,  the  plaintiff  based  his 
right  of  recovery  of  the  value  of  stock  killed  on  defendants*  track  upon 
the  alleged  violation  of  a  municipal  ordinance,  which  prohibited  the 
running  of  trains  at  a  greater  rate  of  speed  than  six  miles  an  hour.  It 
was  held  that  the  burden  of  proving  this  averment  was  upon  the  plain- 
tiff ;  and  that  the  mere  proof  that  the  killing  was  on  defendants*  track 
within  the  town  did  not  raise  the  presumption  that  the  train  was  run- 
ning at  the  prohibited  rate  of  speed. 

c.  Same — Presumption  of  Negligence. 

Where  it  is  shown  that  stock  was  killed  within  municipal  limits,  by  a 
train  running  at  a  prohibited  speed,  the  presumption  arises  that  the 
killing  was  the  result  of  negligence,  and  such  presumption  fixes  the 
liability  of  the  company  to  pay  therefor,  unless  it  is  removed  by  evi« 
dence.  So  held  in  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Ahrens,  42  111. 
App.  434. 

In  Toledo,  P.  &  W.  R.  Co.  v.  Deacon,  63  111.  91,  it  is  held  that  the  run- 
ning of  a  train  within  a  municipality  at  a  rate  of  speed  prohibited  by 
ordinance  raises  a  presumption  of  negligence  against  the  railroad 
company  if  stock  is  killed  by  the  train. 

In  Chicago  &  A.  R.  Co.  v.  Engle,  58  111.  381,  it  is  held  that  act  Feb. 
16,  1865  of  Illinois,  does  not  make  the  fact  that  stock  was  killed  in  the 
corporate  limits  of  a  town,  evidence  that  the  train  was  running  at  a 
rate  of  speed  prohibited  by  ordinance,  but  simply  makes  proof  of  the 
violation  of  the  ordinance,  and  that  the  injury  occurred  wlUle  the  train 
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was  running'  at  the  prohibited  rate  of  speed  presumptive  evidence  of 
negligence,  rendering  the  company  prima  facie  liable. 

6.  Fences. 

a.  Duty  to  Fence — Burden  on  Plaintiff. 

In  Cleveland,  C,  C.  A  St.  L.  R.  Co.  v.  Myers,  44  111.  App.  251,  it  is 
held  that  the  burden  is  on  plaintiff  to  show  that  it  was  the  duty  of  the 
company  to  fence  at  the  place  where  plaintiff's  cattle  entered  upon  the 
track.  See  also,  Ohio  A  M.  R.  Co.  v.  Taylor,  27  111.  207 ;  Irouisville,  N. 
A.  A  C.  R.  Co.  V.  Goodbar,  102  Ind.  596,  2  N.  E<.  337  ;  Taylor  v,  Chicago, 
St.  P.  &  K.  C.  R.  Co.,  76  Iowa  753,  40  N.  W.  84;  Kyser  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.,  56  Iowa  207.  9  N.  W.  133. 

In  Comstock  v.  DesMoines  Valley  R.  Co.,  32  Iowa 376.  it  is  held,  in  an 
action  against  a  railroad  company  to  recover  for  stock  killed  by  a  train, 
that  the  onus  is  upon  the  plaintiff  to  show  either  that  the  killing  or 
injuring  was  done  at  a  point  where  the  company  had  a  right  to  fence, 
and  had  not  done  so,  or  that  the  company  was  guilty  of  negligence 
causing  the  injury. 

In  an  action  to  recover  the  value  of  stock  killed  by  a  train,  the  bur- 
den is  on  plaintiff  to  show  that  he  is  entitled  to  the  benefit  of  the 
Missouri  statute  requiring  railroad  companies  to  fence  their  tracks. 
So  held  in  Summers  v.  Hannibal  Sc  St.  J.  R.  Co.,  29  Mo.  App.  41.  See 
also.  Prior  v.  St.  Louis,  K.  C.  A  N.  R.  Co..  69  Mo  215. 

In  Baxter  v.  Boston  &  W.  R.  Corp.,  102  Mass.  383,  it  is  held  that  a 
railroad  is  not  bound  to  erect  and  maintain  fences,  if  the  location  of 
the  road  was  filed  with  the  county  commissioners  and  its  construction 
begun  before  the  passage  of  St.  of  1846,  c.  27li  §  3,  and  in  an  action 
against  a  railroad  for  an  injury  to  stock  on  the  track  caused  by  insuffi- 
cient fencing,  the  burden  is  on  the  plaintiff  to  prove  all  the  facts 
necessary  to  bring  defendant  within  the  provisions  of  the  statute. 

(1)  Accident  near  Mill. 

In  Indianapolis  &  C.  R.  Co.  v,  Kinney,  8  Ind.  402,  it  is  held  that  the 
fact  that  the  killing  of  stock  by  a  train  occurred  at  or  near  a  mill,  puts 
the  burden  upon  plaintiff  to  show  that  it  occurred  at  a  place  where  a 
fence  would  not  be  improper. 

(2)  Accident  within  Municipality. 

The  law  will  not  presume  the  existence  of  negligence  from  the  killing 
of  stock  by  a  train  within  the  corporate  limits  of  a  municipality, 
especiallv  when  the  accident  happened  at  a  crossing  long  used  as  a 
public  highway.  So  held  in  Wier  v,  St.  Louis  A  I.  M.  R.  Co.,  48  Mo. 
558. 

b.  Same  Burden  on  Defendant. 

In  an  action  under  Mo.  Rev.  Sts.,  §  809,  to  recover  double 
damages  for  the  killing  of  stock  by  a  train,  the  burden  is  on  the  com- 
pany to  show  any  circumstances  exempting  it  from  its  duty  to  fence 
its  right  of  way  at  the  place  of  the  accident.  So  held  in  Hamilton  v. 
Mo.  P.  Ry.  Co.,  87  Mo.  85. 

In  Flint  A  P.  M.  Ry.  Co.  v.  Lull,  28  Mich.  510,  an  action  to  recover 
the  value  of  a  cow  kiUed  by  a  train  in  a  small  hamlet,  it  was  held  that 
it  would  not  be  presumed,  in  the  absence  of  evidence,  that  any  reason 
of  public  or  private  convenience  prevented  the  application  of  the 
general  statute,  requiring  every  railroad  company  to  fence  their  track 
and  put  cattleguards  at  highway  crossings,  and  in  default  thereof 
making  them  liable  for  all  damages  done  to  cattle,  etc.,  thereon  ;  any 
exceptional  case  must  be  proved  by  the  party  claiming  the  benefit 
thereof. 

(I)  Accident  at  Crossing. 

The  plaintiff's  evidence  showing  that  his  cattle,  for  the  killing  of 
which  the  action  was  brought,  were  killed  by  the  defendant's  train,  a 
prima  facie  case  was  made  in  his  favor ;  and  the  legal  presumption  of 
negligence  against  the  company  was  not  overcome  by  evidence,  in  its 
behalf,  showing  that  the  killing  took  place  ''at  or  near"  a  named  cross- 
ing, when  the  train  was  running  at  such  a  rate  of  speed  that  it  could 


808        Vol  12  R  R  R— Vol  35  Am  &  Eng  R  Cas.  N  S 

Note 

not  be  stopped  upon  the  crossing-  in  question.  Such  evidence  was  snflS- 
cient  to  warrant  the  inference  that  the  killing  occurred  npon  a  "cross- 
ini^r ;"  and,  this  being  so,  it  was  incumbent  on  the  company,  in  order  to 
show  that  it  exercised  the  degree  of  diligence  required  of  it  by  law,  to 
prove  affirmatively  that  the  crossing  was  the  one  to  which  the  provi- 
sions of  g  708  of  the  Code  did  not  apply.  So  held  in  Alabama 
Midland  Ry.  Co.  v,  Gassett,  100  Ga.  85,  26  S.  E.  83,  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,607. 

(2)  Accident  in  Woods. 

Where  it  appears  from  the  evidence  that  stock  were  injured  on  a  rail- 
road track  at  a  point  where  the  road  ran  through  a  woods,  the  presump- 
tion is  that  there  was  an  obligation  on  the  part  of  the  railroad  company 
to  fence  its  track  at  such  point.  So  held  in  Wood  v.  Kansas  City,  Ft.  S. 
A  M.  R.  Co.,  43  Mo.  App.  294. 

<3)  Whethar  Accident  within  Depot  Qrounds. 

In  Smith  v.  C.  M.  A  St.  P.  R.  Co.,  60  Iowa  512, 15  N.  W.  303,  it  ap- 
peared that  plaintiff's  stock  was  injured  one  and  one-fourth  miles  from 
a  station  on  defendants'  road,  but  the  evidence  did  not  otherwise  show 
that  the  place  where  the  injury  occurr^  was  not  oH  one  of  defendants* 
depot  grounds.  It  was  held  that  the  jury,  in  absence  of  proof  to  the 
coatrary,  had  the  right  to  presume  that  the  place  was  not  on  depot 
grounds ;  and  that  if  plaintiff  had  stations  only  ooe  and  one-fourth 
miles  apart,  it  was  incumbent  on  him  to  show  that  unusual  fact. 

(4)  Accident  within  Municipality. 

The  corporation  of  San  Antonio  embraces  an  area  of  thirty-six 
square  miles,  only  a  small  portion  of  which  is  covered  with  buildingrs 
or  laid  out  in  streets.  In  a  suit  against  a  railroad  company  for  killing 
stock  on  its  track  within  such  corporate  limits,  it  was  held  that  the 
burdea  of  proof  was  on  the  company  to  show  that  the  place  at  which 
the  animal  entered  upon  its  track  was  one  which  the  company  was  not 
permitted  under  the  law  to  fence.    I^.  &  G.  N.  R.  Co.  v.  Cocke,  64  Tex.  151. 

Duty  of  Plaintiff  to  Fence. 

In  a  suit  to  fix  the  liability  of  a  railroad  company  for  killing^  stock, 
on  the  ground  of  a  neglect  to  fence  its  track,  if  the  landowner  has  re- 
ceived a  specific  sum  for  fencing  along  the  line,  or  had  agreed  to  build 
and  maintain  a  lawful  fence,  or  had  received  a  compensation  for  so  do- 
ing, by  way  of  damages  in  the  condemnation  of  the  land,  the  burden 
rests  upon  the  company  to  show  such  facts  in  defense,  and  not  upon  the 
plaintiff  to  negative  it.  So  held  in  Toledo,  P.  A  W.  Ry.  Co.  v.  Pence, 
68  111.  524. 

Presumption  That  Houses  Compose  a  Village. 

The  presumption  is  that  houses  compose  a  villag^e ;  and  if  stock  is 
killed  by  a  train  beyond  the  houses,  the  presumption  is  that  it  is  killed 
beyond  a  village  ;  if  the  village  extends  beyond  the  houses,  the  railroad 
company  must  show  such  fact.  So  held  in  Ohio  &  M.  R.  Co.  v.  Irvin, 
27  111.  178. 

(5)  Fence  No  Protection. 

In  Missouri  Pac.  R.  Co.  v.  Bradshaw,  33  Kan.  533,  6  Pac.  917,  it  is 
held  that  where  the  defendant  claims  that  the  animal  was  such  that  a 
lawful  fence  would  be  no  protection,  the  burden  is,  as  it  shows,  that 
such  was  the  case. 

c.  Presumption  of  Performance  of  Duty. 

In  Louisville,  N.  A.  A  C.  Ry.  Co.  v.  Quade,  91  Ind.  295, 19  Am,  A  Eny. 
R.  Cas.  595,  it  is  held  that  if  the  place  at  which  stock  entered  npon  a 
railroad  track  was  oiie  which  the  company  was  bound  to  fence  and  was 
capable  of  being  fenced,  as  alleged,  the  presumption  is  that  the  com- 
pany had  done  its  duty  in  regard  to  fencingr  it. 

In  Lake  EJrie  A  W.  R.  Co.  v,  Kueadle,  94  Ind.  454,  19  Am.  A  Enff.  R. 
^as.  568,  where  cattle  are  killed  by  a  train,  the  burden  is  on  plaintiff 
to  snow  that  the  track  was  not  sufficiently  fenced  where  the  cattie  en- 
tered on  the  track. 

#or^«*4?  ^^^^^"^  "°^,®*^  *^^  statute  of  Indiana,  against  a  railroad  company 
lor  injuring  an  animal  by  a  train,  the  fact  that  the  road  was  not  fenced 
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must  be  proved  by  the  plaintiff ;  if  it  could  not  legally  be  fenced,  this 
fact  is  to  be  proved  by  defendant.  So  held  in  Indianapolis,  B.  &  W. 
Ry.  Co.  V,  Penry,  48  Ind.  128.  See  also,  Jefferson ville,  M.  &  I.  R.  Co. 
V.  O'Connor,  37  Ind.  95  ;  Cincinnati,  H.  A  I.  R.  Co.  v.  Ford,  89  Ind.  92, 
13  Am.  A  Eng.  R.  Cas.  571. 

In  an  action  for  the  value  of  a  colt  killed  upon  a  railroad  track  in 
consequence  of  the  alleged  insufficiency  of  acattleguard,  the  burden  is 
on  the  plaintiff  to  prove  every  fact  necessary  to  entitle  him  to  recover. 
He  must  show  by  preponderance  of  the  evidence  that  the  cattle  guard 
was  not  sufficient  for  the  purposes  for  which  it  was  required.  So  held 
in  Smead  v.  Lake  Shore  A  M.  S.  Ry.  Co.,  58  Mich.  200,  24  N.  W.  761. 

In  Young  v.  Hannibal  A  St.  J.  R.  Co.,  82  Mo.  427,  it  is  held  that 
where  a  railroad  company  has  once  erected  a  fence  along  its  track  as 
required  by  law,  which  has  since  been  broken  down,  the  burden  is  upon 
the  plaintiff,  in  an  action  for  injury  to  cattle  by  a  train,  to  show  that 
the  company  knew  of  the  damage  to  the  fence,  or  that  it  had  been  down 
for  such  a  length  of  time  as  to  have  enabled  it,  by  the  exercise  of  due 
care,  to  have  had  knowledge  of  the  defect.  See  also.  Perry  v,  Dubuque 
S.  W.  R.  Co.,  36  Iowa  102. 

Under  the  statute  of  Indiana,  the  burden  of  proof  is  upon  •  the  com* 
pany,  to  show  that,  in  constructing  and  maintaining  a  bridge  abutting 
upon  a  highway,  it  had  adopted  all  reasonable  and  practicable  precau- 
tions to  keep  animals  from  entering  upon  the  bridge  from  the  highway; 
and  it  does  not  alter  the  case  that  the  bridge  may  have  been  partially  in 
the  highway,  or  that  the  animal  may  have  been  struck  while  upon  that 
part  of  the  bridge  extending  into  the  highway,  on  ground  appropriated 
by  the  company.  So  held  in  Cincinnati,  H.  A  I.  R.  Co.  v.  Jones,  111 
Ind.  259,  12  N.  E.  113. 

d.  Presumption  of  Nonperformance  of  Duty. 

Under  the  Texas  statute  requiring  railroad  companies  to  fence  their 
tracks,  proof  of  killing  raises  a  pr^esumption  of  negligence,  and  casts 
the  buiden  on  the  company  to  show  that  the  track  was  fenced.  So 
held  in  Texas  A  P.  R.  Co.  v.  Miller,  1  Tex.  App.  Civ.  Cas.  104. 

e.  Presumption  Where  Performance  of  Duty. 

In  Galena  A  C.  U.  R.  Co.  v.  Crawford,  25  111.'  435,  it  is  held  that  if 
the  railroad  company  has  erected  and  maintained  sufficient  fences  and 
cattle  guards,  and  stock  are  killed  by  a  train,  the  burden  of  proof  is 
upon  the  owner  to  show  that  the  injury  resulted  from  the  negligence  or 
willful  acts  of  the  servants  of  the  company.  But  if  it  has  failed  to 
comply  with  the  statute,  the  owner  has  only  to  show  the  injury  and 
such  omission. 

The  clear  meaning  of  Tex.  Rev.  Stats.,  art.  4245,  is  that  if  the  owner 
of  stock  killed  by  a  train  proves  that  it  has  l>een  injured  by  the  cars  of 
the  company,  he  shall  recover  damages,  unless  the  railroad  company 
proves  that  its  road  was  fenced,  in  which  event  be  shall  not  recover 
unless  the  injury  resulted  from  the  want  of  ordinary  care  on  the  part 
of  the  company.  So  held  in  Texas  Central  Ry.  Co.  v,  Childress,  64 
Tex.  346.     See  also,  L.  A  G.  N.  R.  R.  Co.  v.  Cocke,  64  Tex.  151. 

f.  Presumption  Where  Nonperformance  of  Duty. 

The  law  infers  negligence  where  animals  are  killed  at  a  point  where 
it  is  the  duty  of  the  company  to  fence  under  the  Illinois  statute  and  it 
has  failed  to  do  so  ;  but  where  a  fence  has  once  l>e.en  built  then  negli- 
gence must  be  proven,  as  in  failing  to  keep  it  in  repair,  etc.  So  held 
in  Illinois  C.  R.  Co.  v.  Whalen,  42  111.  396. 

In  the  absence  of  evidence  showing  that  the  killing  of  live  stock  by  a 
train  was  the  result  of  negligence  on  the  part  of  the  railroad  company, 
a  prima  facie  case  is  made  out  by  proving  the  injury  and  the  absence 
of  fence.    So  held  in  Illinois  C.  R.  Co.  v.  Trowbridge,  31  III.  App.  190. 

Illinois  SUtute. 

Where  the  plaintiff  declares  upon   the  statutory  liability  growing 
out  of  the  neglect  to   fence  the  road  within  six  months  after  it   is 
opened,    it    is   sufficient    to  prove   the    killing  of   the   cattle  by  the 
trains  of  the  company  and  the  company's  neglect  to  fence.    Such 
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proof  makes  a  prima  facie  caae  of  liability.    So  held  in  Rockford,  R.  !» 
A  St.  L.  R.  Co.  V.  Lynch,  67  111.  149. 

In  Toledo,  P.  A  W.  Ry.  Co.  9.  Pence,  68  111.  524,  it  is  held  that  where 
a  railroad  company  killed  stock  with  its  train,  not  at  a  pnblic  crossings 
or  other  place  where  it  is  required  to  fence  its  track,  and  has  been  in 
operation  more  than  six  months  prior  to  the  accident,  and  has  not 
fenced  the  track  at  the  place  where  the  killing  took  place,  and 
the  owner  of  the  land  has  not  agreed  to  fence  the  road,  the 
company  will  be  liable  to  the  owner  of  such  stock,  under  the  act 
of  1855  of  Illinois,  without  proof  of  any  actual  negligence,  even 
though  the  owner  may  not  prove  that  the  stock  got  upon  the  track  at 
the  point  not  fenced. 

In  McCoy  v.  California  P.  R.  Co.,  40  Cal.  532,  it  is  held  that  where  an 
nnfenced  line  of  railroad  passes  through  a  field,  in  which  the  live  stock 
of  the  owner,  or  occupier  of  the  field,  are  running,  and  the  stock  of  the 
occupant  stray  into  the  road  and  are  killed  by  the  train,  these  facts, 
unexplained,  make  a  prima  facie  case  of  negligence  against  the 
railroad 

A  verdict  against  a  railroad  company  for  killing  plaintiff's  stock  is 
sufficiently  supported  by  proof  showing  that  the  stock  was  killed  by  a 
"moving  train  or  engine  or  cars"  of  defendant,  and  that  the  collision 
occurred  on  an  unfenced  track  in  the  open  country.  So  held  in 
Cincinnati,  etc..  Railroad  Co.  v.  Stonecipher,  95  Tenn.  311,  32  S.  W.  206. 

The  mere  fact  that  animals  were  killed  by  a  train,  especially  where 
the  law  makes  it  the  duty  of  all  persons  to  maintain  a  fence,  is  sufficient 
to  raise  a  preiumption  of  negligence  on  the  part  of  the  railroad *a 
employees.     So  held  in  Georgia  R.  A  B.  Co.  v.  Willis,  28  Ga.  317. 

In  Walther  v.  Pacific  R.  Co.,  55  Mo.  271,  it  is  held,  in  an  action  to 
recover  the  value  of  stock  killed  on  defendants'  track,  under  Wagn.. 
Stat.,  ^  310-11,  that  wherever  it  is  shown  that  stock  has  been  killed  on 
the  track  where  it  is  the  duty  of  the  company  to  fence  its  road,  and  the 
company  has  failed  to  fence  in  the  manner  required  by  law,  a  prima 
facie  case  is  made  for  plaintiff  ;  that  it  is  not  requisite  that  plaintiff 
should  show  further  by  affirmative  evidence  that  the  stock  were  caused 
to  go  upon  the   stock  by  such  failure  to  fence. 

In  Rogers  v.  City  of  St.  Charles,  54  Mo.  228,  it  is  held  that  when  it  is 
shown,  that  cattle  were  killed  by  a  train  where  their  track  passed 
through  unenclosed  prairie  land,  and  where  the  track  was  not  fenced, 
and  where  there  was  no  road  crossing,  the  law  presumes  negligence  on 
the  part  of  the  company. 

In  Missouri  Pac.  Ry.  Co.  v.  Baxter,  45  Kan.  520,  26  Pac  49,  it  is  held 
that  whenever  it  is  shown  that  a  railroad  has  not  been  fenced,  and  that 
an  animal  has  passed  upon  the  track  and  been  killed  or  injured,  a. 
prima  facie  case  has  been  made  out  against  the  company.  See  also.  Mo. 
Pac.  Ry.  Co.  v.  Bradshaw,  33  Kan.  533,  6  Pac.  917. 

g.  Where  Not  Required  to  Fence. 

Where  no  duty  is  imposed  on  the  company  to  fence  in  its  track,  mere 
proof  of  killing  or  injury  does  not  raise  a  presumption  of  negligence. 
So  held  in  Illinois  C.  R.  Co.  v.  Reedy,  17  111.  580  ;  Schneir  v.  Chicag'o, 
R.  I.  A  P.  R.  Co.,  40  Iowa  337. 

In  Plaster  v,  Illinois  Cent.  R  Co.,  35  Iowa  449,  it  is  held  that  proof  that 
the  killing  of  stock  occurred  within  the  station  grounds,  which  the  de- 
fendant was  not  bound  to  fence,  will  not  raise  a  presumption  of  negli- 
gence. 

In  Gulf,  C.  A  S.  F.  Ry,  Co.  v,  EUridge  (Tex.  Civ.  App.),  28  S:  W.  912, 
it  is  held  that  as  there  is  a  statute  in  the  Indian  Territory  requiring  a 
railroad  company  to  fence  its  tracks,  the  burden  of  showing  that  stock 
was  killed  on  a  railroad  track  therein  through  defendant  company*a 
negligence  is  on  plaintiff. 
h.  Insufficiency  of  Fence — Presumption  as  to  Cause  of  Injury. 

Under  the  Wisconsin  statute  making  railroad  companies  responsible 
for  damages  occasioned  by  failure  to  fence  their  tracks,  as  thereby 
required,  the  injury  complained  of  must  be  affirmatively  shown  to  have 
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been  caused  by  the  want  of  a  proper  fence»  the  eTidence  connecting'  the 
in  jury  with  the  want  of  a  fence  at  some  point  on  the  road,  and  showing* 
that  one  was  the  consequence  of  the  other.  So  held  in  I^awrence  v. 
Milwaukee,  Irake  Shore  A  Western  Rj.  Co.,  42  Wis.  322. 

In  Croddy  v.  Chicasro,  R.  I.  A  P.  Ry.  Co.,  91  Iowa 598,  60  N.  W.  214, 
it  is  held  that  under  Code  Iowa,  g  1288,  requiring?  railroad  companies  to 
maintain  safe  cattleguards,  etc.,  and  providing  that  **the  injured 
party"  need  but  to  prove  neglect  to  do  so  in  order  to  recover  *'all  dam- 
ages sustained  by  reason  of  such  neglect,"  the  plaintiff  must  prove  that 
his  stock  was  killed  by  reason  of  defects  in  the  cattleguards. 

In  Johnson  v.  C,  R.  I.  Sr  P.  R.  Co.,  55  Iowa  707,  8  N.  W.  664,  it  is 
held  that  where  the  plaintiff's  horses  were  injured  on  the  defendants' 
railroad,  having  entered  on  the  track  in  the  night  through  a  gateway 
in  defendants'  fence,  which  was  closed  the  evening  previous,  it  was 
held  that  the  fact  that  the  gate  was  defectively  constructed  and  out  of 
repair  would  not  raise  a  presumption  that  the  injury  occurred  by  tea- 
son  of  such  defects,  so  as  to  cast  upon  the  defendants  the  burden  of 
disproving  such  fact,  to  defeat  a  recovery. 

i.  Accident  in  Pasture — Fenced  Track. 

But  in  Woolfolk  v.  Macon  &  A.  R.  Co.,  56  Ga.  457,  it  is  held  that  the 
presumption  of  negligence  is  against  the  railroad  company,  and  the 
burden  of  proof  upon  it  to  show  the  contrary,  even  where  the  animal 
killed  was  in  a  pasture  inclosed  on  both  sides  of  the  railroad. 

J.  Place  of  Entry. 

( 1 )  Necessity  of  Proof  of  Place  of  Entry. 

In  Evansville  A  T.  H.  R.  Co.  v.  Mosier,  101  Ind.  597,  22  Am.  A  Eng. 
R.  Caa.  569,  it  is  held  that  it  is  not  necessary  for  plaintiff,  in  an  action 
against  a  railroad  company  for  killing  cattle,  to  prove  by  positive 
evidence  the  place  where  the  cattle  entered,  but  it  is  sufficient  if  facts 
are  proved  from  which  the  place  of  entry  can  be  inferred. 

(2)  Place  of  Accident. 

The  place  of  killing  or  injury  of  an  animal  will  be  presumed  to  be 
the  place  of  entrance  upon  the  track,  in  the  absence  of  evidence  to  the 
contrary.  So  held  in  Pearson  v.  Chicago  B.  A  K.  C.  R.  Co.,  33  Mo. 
App.  543. 

In  the  absence  of  proof  to  the  contrary,  the  law  presumes  that  an 
animal  came  on  the  railroad  track  where  it  was  killed,  and  proof  that 
the  cow  was  killed  at  a  place  where  the  railroad  company  was  required 
by  law  to  fence,  establishes  a  prima  facie  case  against  such  company. 
8o  held  in  Kinion  v.  Kansas  City,  Ft.  S.  A  M.  R.  Co.,  39  Mo.  App  382. 

(3)  Point  Where  No  Fence. 

In  St.  Louis  A  S.  E.  Ry.  Co.  v.  Casner,  72  111.  384,  it  is  held  that  in 
an  action  against  a  railroad  company  for  killing  stock  on  its  track, 
where  it  appears  that  the  track  was  not  fenced  at  the  place  of  the  acci- 
dent, it  is  but  a  fair  inference  that  the  stock  got  upon  the  road  at  the 
place  where  it  was  killed. 

In  the  absence  of  direct  proof  upon  the  subject,  the  presumption  is 
that  an  animal  came  upon  a  railroad  track  at  a  point  where  the  company 
was  required  to  fence,  but  failed  to  do  so,  if  tl^e  evidence  shows  that  it 
was  injured  at  such  point.  So  held  in  Duke  v.  Kansas  City,  Ft.  Scott 
A  M.  R.  Co.,  39  Mo.  App.  105. 

In  Jantzen  v  Wabash,  St.  L.  A  P.  Ry.  Co.,  83  Mo.  171,  it  is  held  that 
where  it  appears  that  the  blood  and  carcass  of  an  animal  are  found  upon 
the  track  at  a  point  which  was  not,  but  should  have  been  fenced,  it  will 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  it  entered 
upon  the  track  at  that  point. 

(4)  Gap  in  Fence. 

In  Daugherty  v.  Chicago,  M.  &  St.  P.  R.  Co.,  87  Iowa  276,  54  N.  W. 
219,  it  was  held  that  the  evidence  justified  a  finding  that  plaintiff's  colt 
was  killed  on  the  right  of  way  and  not  on  the  crossing,  where  it  appeared 
that  the  body  was  found  on  the  right  of  way  near  a  highway  crossing  ; 
that  there  was  a  gap  in  the  fence  through  which  it  could  have  gone 
upon  the  right  of  way,  although  there  were  hoof-prints  on  the  highway 
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and  nooe  on  the  railroad  land,  it  being  shown  that  the  character  of  the 
land  Blong  the  railroad  tracts  waa  such  that  hoof -prints  would  not  be 
made  in  it,  and  those  in  the  road  might  have  been  made  bj  other  animals. 

(6)  Defective  Fence — Engineer's  Testimony  Contradicted  by  Circum- 
stsntiai  Evidence. 

In  King  v.  Chicago,  R.  I.  &  P.  R.  Co  ,  88  Iowa  704,  54  N.  W.  204,  it 
was  held,  in  an  action  for  the  killing  of  a  cow,  that  the  evidence  jasti- 
fied  a  finding  that  the  animal  was  killed  on  the  right  of  waj.  where  it 
appeared  that  the  cow's  body  was  found  on  the  right  of  way  from  four 
to  eight  feet  l>eyond  a  fence  along  a  highway  which  crossed  the  track, 
the  bottom  part  of  which  fence  had  been  freshly  broken,  though  the 
engineer  testified  that  his  engine  struck  the  cow  while  she  was  on  the 
highway,  and  knocked  her  through  the  fence,  where  there  were  no 
signs  of  blood  or  hair  on  the  fence  and  no  marks  of  injury  on  the  cow, 
and  there  were  cow  tracks  near  the  spot  where  the  animal  was  found; 
the  evidence  showing  also  that  the  fence  along  the  railroad's  right  of 
way  had  been  defective  for  some  time. 

When  in  an  action  against  a  railroad  company  for  killing  a  cow  on 
the  track  which  escaped  from  an  adjoining  pasture  through  a  fence  de- 
fendant was  bound  to  maintain,  it  is  apparent  that  the  animal  passed 
through  or  over  the  fence,  though  at  what  point  is  uncertain,  it  will  be 
presumed  that  it  was  at  some  of  the  places  where  defendant  had  allowed 
the  fence  to  l>ecome  too  low  to  keep  cattle  from  going  over  it,  and  not 
at  points  where  the  fence. was  of  reasonable  height.  So  held  in  Leyden 
V,  New  York  Cent.  &  H.  R.  Co.,  8  N.  T.  Snpp.  187. 

(6)  Contributory  Negligence. 

k.  Burden  of  Proof  on  Defendant. 

In  Cairo  A  St.  L.  R.  Co.  v.  Woosley,  85  111.  370,  it  is  held  that,  in  a 
suit  by  the  owner  of  stock  suffered  to  go  at  large  contrary  to  law, 
against  a  railroad  company,  to  recover  damages  for  killing  or  injuring 
the  same  in  consequence  of  its  track  being  unfenced,  the  burden  of 
showing  contributory  negligence  on  the  part  of  plaintiff,  where  it  does 
not  otherwise  appear  is  upon  defendant. 

In  Johnson  v,  Baltimore  St  O.R  Co.,  25  W.  Va.  570,  in  an  action  for 
injuries  inflicted  to  stock  on  a  railroad  track,  the  burden  of  proving 
negligence  is  upon  the  plaintiff;  but  this  does  not  require  him  to  prove 
that  he  did  not  contribute  to  the  negligence  causing  the  injury. 

(I)  Failure  to  Fence-^Willful  Act  of  Owner. 

Under  c.  169,  I^aws  Iowa  of  1862,  a  railroad  company  is  absolutely 
liable  for  stock  killed  by  its  trains  at  a  point  where  the  company  have 
the  right  to  fence  its  track,  but  have  failed  to  do  so.  unless  the  injury 
was  the  result  of  the  willful  act  of  the  owner ;  and  the  burden  of  prov- 
ing this  willfulness  is  upon  the  company.  So  held  in  Stewart  v.  Bur- 
lington &  M.  R.  Co.,  32  Iowa  561. 

I.  Burden  of  Proof  on  Plaintiff. 

In  an  action  to  recover  the  value  of  an  animal  killed  by  a  train, 
plaintiff  must  allege  and  prove  that  he  was  guilty  of  no  contributory 
negligence ;  and,  in  the  absence  of  such  evidence,  a  demurrer  to  his 
evidence  should  be  sustained.  So  held  in  Indianapolis,  P.  A  C.  R.  Co. 
V,  Caudle,  60  Ind.  112. 

Where  live  stock  is  killed  by  a  train,  the  burden  is  upon  their  owner 
to  show  the  exercise  of  ordinary  care  on  his  part,  or  the  omission  of 
some  duty  on  the  commission  of  some  wrong  on  the  part  of  the  defend- 
ant by  which  the  injury  was  produced.  So  held  in  Waldron  v.  Port- 
land, S.  A  P.  R.  R.  Co.,  35  Me.  422. 

<l)  Stock  under  Owner's  Control. 

Where  it  appears  that  the  actions  of  the  animals  injured  by  a  rail- 
road train  was  controlled  by  the  conduct  of  their  owner  or  driver,  in 
such  manner  as  to  affect  the  right  of  recovery,  the  burden  of  P^oot 
is  upon  him  to  show  due  care.  So  held  in  Illinois  C.  R.  Co.  v,  Trow- 
bridge, 31  III.  App.  190. 

<2)  Unlawfully  at  Large. 
In  Atchison,  T.  A  S.  F.  R.  Co.  v.  Hegwir,  21  Kan.  622,  it  is  held,  in 
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an  action  for  the  valne  of  stock  killed  on  a  railroad  track,  proof  that  it 
was  running'  at  large  in  violation  of  law  raises  a  presumption  that  it 
was  at  large  by  permission  of  the  owner. 

(3)  Whether  Cattle  Rightfully  on  Land  of  Third  Party. 

In  Carpenter  v.  St.  Louis.  L  M.  &  S.'  R.  Co.,  25  Mo.  App.  110,  it  is 
held  that  where  an  owrer  of  live  stock  seeks  to  recover  damages  from  a 
railroad  for  injuries  thereto,  and  it  appears  that  the  s^ock  went  upon 
the  track  from  the  lands  of  a  third  party,  by  reason  of  an  insufficient 
fence  on  the  side  bordering  the  railroad,  but  which  were  properly 
fenced  upon  the  other  three  sides,  the  burden  is  on  the  owner  to  show 
that  his  cattle  were  on  such  lands  by  license  from  the  land  owner. 

III.  REBUTTAL  OF  PRESUMPTION. 

I.  How  Rebutted. 

a.  There  Must  Be  Evidence  for  Defendant. 

This  presumption  of  neglisrence  is  not  confined  to  cases  where  the 
company  introduces  no  testimony  whatever,  but  continues  until  re- 
butted by  affirmative  evidence  that  the  company  exercised  due  care,  or 
that  the  accident  was  unavoidable.  So  held  in  Joyner  v.  South  Caro- 
lina R.  Co.,  29  Am.  &  Eng.  R.  Cas.  258,  26  S.  Car.  49,  1  S.  E<.  52. 

In  Jones  v.  Bond  (C.  C),  40  Fed.  281,  it  is  held  that  under  Code  Miss. 
§  1059,  providtng^  that,  in  actions  against  railroad  companies  for  inju- 
ries to  person  or  property,  proof  of  the  injury  inflicted  by  the  running  of 
locomotives  or  cars  of  such  company  shall  be  prima  facie  evidence  of 
the  want  of  reasonable  skill  and  care  on  the  part  of  its  employees,  the 
presumption  created  by  the  statute  ceases  when  the  prima  facie  case 
is  made  out  by  proof  of  injury  is  rebutted  by  evidence  on  the  part  of 
defendant. 

In  Huber  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  6  Dak.  392,  43  N.  W.  819,  it 
is  said  in  the  opinion  :  **By  it  the  killing'  of  an  animal  by  a  railroad 
company,  in  the  absence  of  any  other  evidence,  is  sufficient  to  allow 
plaintiff  to  recover.  This  compels  the  company,  in  the  event  of  its  de« 
sire  to  escape  liability,  to  prove  care  on  its  part ;  to  submit  Its  wit- 
nesses to  cross  examination  ;  to  show  the  court  that  though,  by  the 
statute,  it  is  presumed  to  have  been  careless  l>ecau8e  of  the  injury  hav- 
ing occurred,  yet,  that  In  fact  it  has  not  been  guilty  of  any  negligence.'* 

b.  Exercise  of  Due  Care. 

In  Grundy  v,  Louisville  ft  N.  R.  Co.  (Ky.)>  2  S.  W.  899,  it  is  held  that 
to  overcome  the  statutory  presumption  arising  from  the  killing  of  stock 
by  a  train,  the  railroad  must  show  that  the  killing  was  unavoidable,  so 
that  the  employees  in  charge  of  the  train  could  not  have  prevented  it 
by  the  exercise  of  ordinary  care. 

In  an  action  against  a  railroad  for  killing  stock  on  the  track,  the  de- 
fendant can  overcome  the  statutory  presumption  of  negligence  arising- 
from  the  killing',  by  showing  conclusively  by  undisputed  evidence  that 
the  train  in  question  was  at  the  time  of  the  accident  in  good  repair  and 
condition,  and  was  equipped  with  the  best  modern  appliances  and  im- 
provements in  use,  and  was  operated  skilfully  and  with  due  care,  then, 
and  in  such  case,  the  statutory  presumption  of  negligence  arising  from 
the  killing  is  rebutted  and  entirely  overcome  ;  and  where  in  such  case, 
at  the  close  of  the  testimony,  defendant  requested  the  trial  court  to 
direct  a  verdict  for  defendant,  and  the  court  refused  to  do  so,  such  re- 
fusal was  reversible  error.  So  held  in  Hodgins  v.  Minn.,  St.  Paul  &  S. 
St.  M.  R.  Co.,  3  N.  Dak.  382,  56  N.  W.  139,  56  Am.  &  Eng.  R.  Cas.  137. 

This  being  an  action  against  a  railway  company  for  the  killing  of  live 
stock  by  a  train,  in  which  the  plaintiff's  alleged  right  to  recover,  de- 
pended upon  the  presumption  of  negligence  raised  by  law  against  the  de- 
fendant, and  the  uncontradicted  evidence  in  its  behalf  showing  that  its 
servants  in  charge  of  the  train  exercised  ordinary  care  and  diligence  in 
endeavoring  to  prevent  the  collision,  this  presumption  was  rebutted  ; 
and  consequently  the  verdict  against  the  company  was  contrary  to  law, 
and  should  have  t>een  set  aside.  So  held  in  Central  of  Georgia  Ry.  Co. 
V,  Wood  (6a.),  11  Am.  ft  Eng.  R.  Cas.,  N.  S.,  850. 
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On  the  trial  of  an  action  for  damagfes  ag^ainat  a  railroad  company  for 
the  killing  of  stock,  it  ia  not  error  for  the  court  to  charge  that,  the  kill- 
ing being  admitted,  the  defendant  must,  to  escape  liability,  ahow  "by  a 
preponderance  of  evidence"  that  at  the  time  of  the  killing  it  was  in  the 
exercise  of  all  ordinary  and  reasonable  care  and  diligence.  Georgia 
Southern  &  F.  Ry.  Co.  v.  Young  Inv.  Co.  (Cra.),  10  R.  R.  R.  665,  33  Am. 
A  Kng.  R.  Cas.,  N.  S.,  665,  46  S.  E.  644. 

The  North  Carolina  act  of  1857  (Bat.  Rev.  ch.  16,  §  11),  which  makes  the 
act  of  killing  stock  by  the  engines  or  cars  of  a  railroad  company  prima 
facie  evidence  of  negligence,  applies  only  when  the  facts  attending  the 
killing  are  unknown  and  uncertain  ;  but  when  those  facts  are  fully  dis- 
closed in  evidence,  and  it  is  shown  that  the  defendant  company  adopted 
every  precaution  in  its  power  to  avert  the  injury,  the  court  should  in- 
struct the  jury  that  the  defendant  is  not  chargeable  with  negligence. 
So  held  in  Durham  v,  Wilmington  &  W.  R.  Co.,  82  N.  Car.  352. 

c.  Trainmen  Should  Be  Called. 

To  rebuke  the  presumption  of  negligence  arising  from  the  fact  of  the 
killing  or  injuring  of  live  stock  by  a  train,  it  is  better  that  the  agents 
of  the  railroad  company  stationed  on  the  engine  shall  l>e  all  called  to 
testify.     So  held  in  East  Tennessee  V.  A  G.  R.  v.  Culler,  75  Ga.  704. 

d.  Credibility  of  Trainmen. 

Where  the  employees  in  charge  of  the  train  make  plain  and  uncontra- 
dicted statements  as  to  fact,  and  cause  of  the  killing,  the  statute  does  not 
raise  the  presumption  that  they  testified  falsely,  but  their  evidence  is  to 
go  to  the  jury  to  determine  whether  it  is  sufficient  to  rebut  the  statutory 
presumption  arising  ftom  the  mere  fact  of  the  killing  or  injuring  of  the 
stock  by  a  train.  So  held  in  Grundy  v.  Louisville  &  N.  R.  Co.  (Ky.), 
2  S.  W.  899. 

a.  Uncontradicted  Testimony. 

In  Memphis  A  L.  R.  Co.  v,  Shoecraf  t,  53  Ark.  %,  13  S.  W.  422,  it  is 
held  that  the  uncontradicted  testimony  of  defendants'  witnesses  that 
the  killing  was  unavoidable  is  sufficient  to  rebut  the  statutory  presump- 
tion of  negligence. 

But  this  presumption  is  subject  to  be  rebutted  and  overcome  by  evi- 
dence ;  and  where  this  has  been  done  by  the  uncontradicted  testimony 
of  the  employees  of  the  company,  a  verdict  finding  against  it  is  con- 
trary to  law  and  evidence.  So  held  in  Georgia  R.  A  B.  Co.  v.  Wall,  80 
Ga.  202,  7  S.  E.  639. 

Where,  in  the  trial  of  a  suit  against  a  railroad  company  for  the  kill- 
ing of  live  stock,  the  plaintiff  shows  the  killing  by  one  of  the  defendant's 
trains,  the  law  raises  a  presumption  of  negligence  against  the  company. 
Where,  however,  the  positive  and  uncontradicted  evidence  of  the  de- 
fendant's employees,  shows  that  the  injury  could  not  be  avoided  by  the 
exercise  of  all  ordinary  and  reasonable  care  and  diligence,  the  presump- 
tion is  rebutted,  and  must  give  way  to  such  evidence,  and  a  verdict 
against  the  company  is  contrary  to  law.  So  held  in  Western,  etc..  Rail- 
road Co.  V,  Beason,  37  S.  E.  863,  112  Ga.  553 ;  Western  &  A.  R.  Co.  v. 
Robinson,  114  Ga.  159,  39  S.  E  950,  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  508. 

While  the  evidence  showed  that  the  plaintiff's  cow  was  killed  by  the 
running  of  the  defen4ant's  train,  the  presumption  that  the  defendant 
was  negligent,  arising  from  this  fact,  was  fully  and  couipletely  rebutted 
by  uncontradicted  evidence  of  the  trainmen,  and  therefore  the  verdict  in 
favor  of  the  plaintiff  was  contrary  to  law.  So  held  in  Central  of  Georgia 
Ry.  Co.  V,  Woolsey,  112  Ga.  365,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  573,  37 

S.  E.  392. 

The  presumption  of  negligence  against  the  company  by  proof  of  the 
killing  of  live  stock  by  the  running  of  its  train,  was  rebutted  and  over- 
come by  uncontradicted  and  unimpeached  testimony  clearly  showing 
that  the  defendant  was  in  the  exercise  of  all  ordinary  and  reasonable 
care  and  diligence  when  the  injury  occurred.  The  verdict  for  the  plain- 
tiff, therefore,  was  contrary  to  evidence,  and  the  judge  erred  in  not  sus- 
taining the  petition  for  certiorari  on  this  ground.  So  held  in  Southern 
Ry.  Co.  V,  Early,  105  Ga.  512,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  859,  31  S. 
E.  187. 
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And  where  this  presamption  waa  fully  rebutted  by  the  testimony  on 
behalf  of  the  company,  to  the  effect  that  the  injury  was  not  the  result 
of  ne^^ligence  on  the  part  of  the  defendant  or  its  agents,  but  that  it  used 
all  ordinary  and  reasonable  care  and  diligence  to  prevent  the  injury, 
•and  where  this  was  not  ^ntradicted  by  any  other  evidence,  a  new  trial 
should  have  been  granted  on  the  ground  that  the  verdict  for  plaintiff 
was  without  evidence  to  support  it.  So  held  in  Macon  &  A,  R.  Co.  v. 
Newell,  74  Ga.  809. 

f.  Testimony  of  Engineer  and  Fireman. 

The  statutory  presumption  of  negligence  arising  from  the  fact  that 
the  stock  were  killed  by  defendants'  train,  is  overcome  by  the  testi- 
mony of  the  engineer  and  fireman  to  the  effect  that  they  exercised 
reasonable  skill  and  due  care.  So  held  in  Chicago,  St.  Louis  A  New 
Orleans  R.  Co.  v.  Packwood,  59  Miss.  280,  7  Am.  &  Eng.  R.  Cas.  584. 

g.  Engineer's  Testimony. 

In  Alabama,  etc.,  R.  Co.  v.  Blevins,  92Ga.  522, 17  S.  E  836,  it  appeared 
that  plaintiff's  right  to  recover  depended  entirely  upon  the  presumption 
of  negligence  raised  by  law  against  the  railroad  company  from  the  mere 
fact  that  the  stock  was  killed  by  its  train  ;  that  the  engineer,  by  his 
uncontradicted  testimony,  fully  overcame  this  presumption,  and  that 
the  fireman,  who  was  not  introduced  as  a  witness,  could  not  have 
thrown  any  additional  light  on  the  case  because  he  was  at  the  time 
occupied  in  supplying  the  engine  with  coal.  It  was  held  that  a  verdict 
for  plaintiff  was  not  warranted  by  the  evidence. 

h.  Compliance  with  Statutory  Requirements. 

Under  {  1166,  Tenn.  Code,  to  rebut  the  presumption  of  negli- 
gence arising  from  the  killing  of  stock  on  the  track,  the  railroad  com- 
pany must  show,  not  only,  that  the  statutory  precautions  were  observed, 
but,  in  addition,  that  **every  possible  means  was  employed  to  stay  the 
train  and  prevent  the  accident."  So  held  in  Memphis  &  Charleston  R. 
Co.  V.  Smith,  56  Tenn.  860. 

In  action  for  injuries  to  cattle  at  or  near  a  public  road  crossing,  proof 
of  injury  raises  the  presumption  of  negligence,  and  casts  on  the  defend- 
ant the  burden  of  disproving  it ;  and  it  is  not  disproved  until  all  negli* 
genceis  negatived,  and  a  compliance  with  all  statutory  requirements  is 
shown,  or  it  is  shown  that  a  compliance  was  impossible,  or  would  have 
been  unavailing.    So  held  in  Ala.  6.  S.  R.  Co.  v,  McAlpine,  80  Ala.  73. 

i.  Stock  Not  Seen. 

In  Kentucky  Central  R.  R.  Co.  v.  Talbot,  78  Ky.  621,  7  Am.  A  Eng. 
R.  Cas.  585,  the  statutory  presumption  of  negligence  was  overcome  by 
the  uncontradicted  testimony  of  seven  trainmen,  to  the  effect  that  they 
were  in  the  proper  discharge  of  their  duties ;  that  the  trains  were  on 
time,  and  running  at  the  usual  rate  of  speed,  and  that  they  saw  no 
stock,  and  knew  of  no  injury  inflicted  on  stock  by  either  of  their  trains. 

j.  Stock  Not  Seen  in  Time. 

In  Keilbachz'.  Chicago,  M.  &  St.  P.  Ry.,  11  S.  Dak.  468, 78  N.  W.  957,  it 
is  held  that  the  statutory  presumption  of  negligence  from  the  killing  of 
an  animal  on  railroad  tracks  is  rebutted,  and  a  verdict  for  defendant 
should  be  directed,  where  the  uncontradicted  evidence  shows  that  such 
animal  was  not  on  a  crossing,  and  was  not  seen  by  the  persons  in 
charge  of  the  train  until  the  train,  which  was  properly  equipped  and 
running  at  a  lawful  speed,  could  not  be  stopped  in  time  to  avoid  the 
accideilt. 

The  presumption  of  negligence  on  the  part  of  a  railroad  arising  from 
proof  that  stock  were  killed  is  sufficiently  rebutted  by  evidence  show- 
ing that  the  train  and  its  appliances  were  in  perfect  condition  ;  that 
the  engineer  was  keeping  a  lookout ;  that,  as  soon  as  the  stock  were 
seen,  the  air  brakes  were  applied,  the  cattle  alarm  was  sounded,  and 
everything  possible  was  done  to  prevent  the  killing ;  but,  by  reason  of 
the  fog  and  the  rails  being  wet,  it  was  impossible  to  stop  the  train  in 
the  distance  that  the  cattle  could  be  seen  in  time  to  avoid  a  collision. 
So  held  in  Georgia  M.  &  G.  R.  Co.  v.  Harris,  83  Ga.  393,  9  S.  E.  786. 

In  St.  Louis  &  S.  F.  Ry.  v.  Basham,  47  Ark.  321,  1  S.  W.  555,  the 
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statutory  pretuinptioii  of  neiciifirence  arising'  from  the  killing  of  stock 
bj  a  train  was  effect aallj  rebutted  by  the  uncontradicted  evidence  of 
the  engineer,  fireman  and  conductor  of  the  train,  the  only  witnesses 
of  the  collision,  who  testified  that  the  train  was  running  at  ni^ht,  at  a 
speed  of  fifteen  or  eighteen  miles  an  hour  ;  that  the  headlight  was  in 
good  order,  illuminating  the  track  ahead  for  one  hundred  and  fiftj 
yards ;  that  the  engineer  and  fireman  were  keeping  a  sharp  lookout,  on 
account  of  some  obstructions  having  been  recently  placed  upon  the 
track  in  that  neighborhood;  that  the  horse  dashed  upon  the  track 
fifteen  or  sixteen  feet  in  front  of  the  engine  ;  that  it  was  discovered  aa 
soon  as  it  came  upon  the  track,  and  could  not  have  l>een  discovered 
t>efore ;  that  the  engineer  immediately  applied  the  steam  brakes,  but 
had  not  time  to  sound  the  t>ell ;  that  the  horse  seemed  to  be  dazed  and 
bewildered  by  the  headlight  and  stood  facing  the  engine;  that  na 
human  agency  could  have  stopped  the  train  t>efore  it  struck  the  horse, 
and  that  it  would  have  required  two  hundred  yards  within  which  to 
stop  it. 

In  Georgia  R.  A  B.  Co.  v.  Middlebrooks,  91  6a.  76,  16  S.  E.  9^»  a 
witness  for  plaintiff  testified  that  the  stock  ran  suddenly  upon  the  track 
about  fifteen  feet  in  front  of  the  locomotive,  which  was  running^  down- 
grade, and  in  his  opinion  nothing  the  engineer  could  have  done  would 
have  prevented  the  accident ;  and,  there  being  no  evidence  to  the  con* 
trary,  it  was  held  that  the  legal  presumption  of  negligence  arising  out 
of  the  mere  fact  of  the  injury  was  rebutted 

When  it  is  shown  by  a  plaintiff,  in  an  action  ag'ainst  a  railroad  com* 
pany  to  recover  damages  for  killing  a  cow,  that  the  animal  was  killed 
by  the  runnitag  and  operation  of  a  train  of  cars,  the  law  raises  a  pre- 
sumption of  negligence  against  the  company,  and,  without  more,  the 
plaintiff  is  entitled  to  recover  the  value  of  the  animal  killed.  Such 
presumption,  however,  may  be  rebutted  ;  and  when  the  evidence  of  the- 
engineer  and  fireman  on  the  locomotive  which  struck  the  animal  is  to 
the  effect  that  she  came  upon  the  track  suddenly,  and  immediately  in 
front  of  the  locomotive,  and  that  all  reasonable  and  ordinary  diligence 
was  used  to  prevent  striking  the  animal,  but  without  avail,  such  pre- 
sumption is  successfully  rebutted ;  and,  when  there  is  no  evidence 
disproving  or  tending  to  disprove  this  evidence  of  the  trainmen,  the 
owner  is  not  entitled  to  recover.  So  held  in  Georgia,  etc.,  Ry.  Co. 
V.  Sanders,  111  Ga.  128. 18  Am.  A  Eag.  R.  Cas.,  N.  S.,  206, 36  S.  E.  458. 

In  an  action  for  injury  to  stock  by  a  train,  if  the  uncontradicted  testi-^ 
mony  of  the  engineer  is  that  he  was  at  his  post ;  that  the  mule  was 
killed  at  night  by  a  lengthy  freight  train,  running  twenty-three  miles 
an  hour;  that  the  mule  came  upon  the  track  about  ten  yards  ahcsad 
of  the  engine ;  that  the  stock  alarm  was  promptly  sounded,  and  that 
the  train  could  not  be  stopped  before  striking  the  animal,  a  peremptory 
instruction  for  defendant  is  proper,  as  this  evidence  overcomes  the  pre-^ 
sumption  of  negligence  arising  from  the  mere  fact  of  the  injury  by  the 
train.  Soheld  in  Louisville  N.  O.  A  T.  Ry.  Co.  v.  Smith,  67  Miss.  IS, 
7  So.  212. 

A  company  sufficiently  rebuts  a  presumption  of  negligence  raised  bj 
the  Kentucky  statute  making  the  killing  of  stock  prima  facie  evidence 
of  negligence,  when  it  shows  that  the  stock  were  killed  early  in  the 
morning  when  it  was  very  fogsy,  near  a  curve  in  the  road,  and  where 
from  the  speed  of  the  train  and  the  facts  in  the  case  it  was  plain  that 
the  killing  could  not  have  been  avoided  after  the  stock  could  have  been 
seen.  So  held  in  Grundy  v.  Louisville  A  N.  R.  Co.,  8  Ky.  L.  Rep.  689. 
2  S.  W.  899- 

In  Little  Rock  A  Ft.  Smith  Ry.  Co.  v,  Hensoo,  39  Ark.  413,  19  Am. 
A  Eag.  R.  Cas.  440,  it  was  held  that  the  railroad  rebutted  the  presump-- 
tion  of  nefirligence  by  proving  that  the  accident  happened  on  a  dark  and 
foggy  night,  when  it  was  impossible  to  distiniruish  stock  except  at  a 
very  short  distance  from  the  engine  ;  that  the  train,  composed  of  nine- 
teen heavily  freighted  cars  with  a  caboose  and  coach,  was  proceedinf? 
on  its  way  down  a  descending  grade  at  its  regular  speed  of  fourteen  to 
seventeen  miles  an  hour  ;  that    the   locomotive   was  furnished  with 
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a  btig'ht  headlig^ht.  and  all  handft  were  at  their  posts  and  on 
the  alert  ;  that  the  stock  appeared  on  the  side  of  the  track, 
about  thirty  feet  from  the  eng^ine ;  that  the  eng'ineer  whistled 
down  brakes,  reversed  his  enf^ine,  g^iviog*  it  steam,  and  sanded 
the  track  ;  that  the  enfj^ineer  apranfi:  to  the  brakes  and  reversed 
them  down ;  but  such  was  the  momentum  acquired  by  the 
train,  on  the  downg^rade,  that  it  was  found  impossible  to  stop  it  before 
it  had  struck  the  horses,  whose  escape  was  prevented  by  a  culvert ; 
and  the  eng^ineer  and  conductor  both  testified  that  everything  that  was 
possible  was  done  to  avert  the  accident  after  the  stock  was  discovered 
near  the  track,  and  that  no  human  power  could  have  stopped  the  train 
sooner. 

In  Georgia  R.  A  B.  Co.  v.  Wilhoit,  78  Ga.  714,  3  S.  E.  696,  it  is  held 
that  where  there  was  no  conflict  in  the  evidence,  and  it  showed  that  a 
railroad  train  killed  a  mule  ;  that  the  night  was  clear  and  starlight,  but 
at  the  point  where  the  animal  was  killed  the  track  was  enveloped  by  a 
smoke  or  fog*,  so  that  the  engineer  and  fireman,  who  were  on  the  lookout^ 
were  unable  to  discover  the  mule  on  the  track  until  they  were  within 
fifty  or  sixty  yards  of  it,  when  it  was  impossible  to  have  stopped  the 
train  so  as  to  avoid  killing  the  animal ;  and  that  the  whistle  was  blown » 
the  presumption  of  negligence  arising'  from  the  killing  was  rebutted. 

The  presumption  of  negligence  on  the  part  of  trainmen  arising  from 
injury  to  stop  by  the  train  is  rebutted  by  evidence  of  the  engineer  and 
fireman  to  the  effect  that  their  failure  to  see  the  animals  in  time  was 
due  to  the  fact  that  the  light  in  front  of  the  engine  was  "killed"  by  the 
g'lare  of  the  light  from  the  firebox,  which  was  open  at  the  time  to  re- 
ceive fuel.  So  held  in  Cantrell  v.  Kansas  City,  M.  A  B.  R.  Co.  (Miss.), 
14  Am.  A  Eng.  R.  Cas.,  N.  8.,  30. 

Where  the  uncontradicted  and  unimpeached  testimony  of  the  servants 
in  charge  of  a  train  by  which  mules  were  struck  and  killed  showed  that 
the  mules  could  not  have  been  seen  in  time  to  prevent  the  injury,  the 
presumption  of  negligence  on  the  part  of  the  railroad  company  was 
overcome  ;  and  the  fact  that  two  or  three  days  after  the  accident,  tracks 
of  mules  were  seen,  which,  if  they  were  the  tracks  of  the  mules  killed, 
and  made  just  before  the  killing,  tended  to  show  that  the  mules  could 
have  been  seen  in  time  to  prevent  the  injury,  did  not  tend  to  prove  neg- 
ligence, as  horses  and  mules  were  permitted  to  run  at  large  in  great 
numbers  in  that  section,  and  the  jury  would  not  have  been  authorized 
to  infer  that  the  tracks  in  question  were  made  by  the  mules 
killed,  or  just  t>efore  they  were  killed  ;  and  therefore  a  peremptory  in- 
struction to  find  for  defendant  tailroad  company  should  have  been  given. 
Illinois  Cent.  R.  Co.  v.  Gholson  (Ky.),  66  S.  W.  1018,  1  R.  R.  R.  677» 
24  Am.  A  Eng.  R.  Cas.,  N.  8.,  677. 

k.  Failure  to  Check  Speed,  Believing  Animal  Would  Leave  Track. 

The  presumption  of  negligence  on  the  part  of  defendant  from  the  ac- 
cident was  overcome  by  evidence  showing  that  defendant's  engineer 
was  not  guilty  of  negligence  in  not  stopping  or  slackening'  the  speed  of 
the  train,  when  he  had  reason  to  believe  the  animal  would  leave  the 
track,  and  when  he  did  not  foresee,  as  a  probable  consequence  of  not 
stopping,  that  the  mule  would  attempt  to  pass  over  the  culvert  or  be  in- 
jured. So  held  in  St.  lyouis,  etc.,  Ry.  Co.  v.  Bragg,  66  Ark.  248,  14 
Am.  A  Eng.  R.  Cas.,  N.  S.,  34,  50  S.  W.  273. 

1.  Whistle  Sounded. 

In  Mobile  A  O.  R.  Co.  v.  Dale,  61  Miss.  206,  it  is  held  that  the  stat- 
utory presumption  arising  from  the  killing  of  stock  by  a  train,  under 
the  Mississippi  statute,  is  rebutted  by  the  company  when  it  is  shown 
that  the  whistle  was  sounded  at  the  time  of  the  accident. 

2.  Presumption  Not  Rebutted. 

a.  Mere  introduction  of  Evidence. 

The  statutory  presumption  of  negligence  from  the  killing  of  stock  by 
a  moving  train  is  not  affected  by  the  mere  introduction  of  evidence  on 
the  part  of  the  company,  unless  such  evidence  is  sufficient  to  rebut  the 
presumption  by  making  out  a  case  of  accident.    So  held  in  Joyner  r. 

12  R  R  R— 52 
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South  Carolina  Rj.  Co.,  26  S.  Car.  49, 1  S.  E.  52,  29  Am.  A  l^ng.  R.  Cam. 
258. 

b.  Failure  to  Produce  Evidence. 

In  Gulf,  C.  A  S.  F.  R.  Co.  v.  Ellis,  54  Fed.  481,  it  ia  held  that  the 
failure  of  defendant  to  call  the  engineer  aa  a  witness,  in  an  action  to 
recover  the  value  of  stock  killed  on  its  track,  justifies  the  jury  in 
assuming  that  if  he  had  been  called  his  evidence  would  have  supported 
plaintiff's. 

In  Savannah,  F.  A  W.  Ry.  v.  Gray,  77  Ga.  440,  3  S.  E.  158,  it  is  held 
in  an  action  against  a  railroad  company  for  killing  stock  on  its  track, 
the  presumption  of  negligence  for  the  mere  fact  of  the  killing  is  a  dis- 
putable presumption,  and  may  be  rebutted  like  other  presumptions. 
But  in  judging  of  the  comparative  weight  of  evidence  in  such  a  case, 
if  it  appears  that  the  railroad  has  evidence  in  its  power  and  within  ita 
reach  by  which  it  may  repel  the  charge  against  it,  and  omits  to  produce 
it,  this  also  supplies  a  presumption  that  the  charge  is  well  founded, 
and  this  presumption  attaches  with  more  force  where  the  company, 
having  more  certain  and  satisfactory  evidence  in  its  power,  relies  on 
that  which  is  of  a  weaker  and  inferior  nature. 

In  Murray  v.  South  Carolina  R.  Co.,  10  Rich.  (S.  Car.)  227,  it  is  held 
that  where  the  defendant  is  charged  with  the  negligent  killing  of  a 
horse  upon  its  track,  the  absence  at  the  trial  of  the  agents  or  servants 
who  were  on  the  train  when  the  animal  was  killed  raises  a  strong  pre- 
sumption against  defendant. 

In  Kentucky  U.  Ry.  Co.*s  Receiver  v,  Conner,  17  Ky.  L.  Rep.  426,  31 S. 
W.  467,  the  only  witness  for  defendant  was  its  engineer,  who  testified 
that  he  did  all  in  his  power  to  avoid  running  over  plaintiff's  mare  after 
he  discovered  her  on  the  track,  and  that  he  at  once  signaled  for  brakes, 
reversed  his  engine,  sanded  the  rails,  etc.,  but  was  unable  to  stop  the 
train  before  the  animal  was  killed.  He  could  not  say  whether  his  call 
for  brakes  was  promptly  responded  to.  The  fireman  on  the  train  at  the 
time  had  left  defendants'  employ  before  the  trial,  but  was  in  an  adjoin- 
ing county,  and  was  not  called  as  a  witness,  nor  were  any  of  the 
brakemen.  It  was  held  that  the  presumption  of  negligence  arising 
from  the  killing  of  the  mare  was  not  sufficiently  rebutted  to  warrant 
the  reversal  of  an  order  denying  a  motion  for  a  new  trial. 

In  an  action  for  killing  stock  by  a  train,  there  was  but  one  witness 
for  defendant — the  engineer,  who  testified  that  the  company  had  used 
all  ordinary  reasonable  care  and  diligence.  A  verdict  was  found  for 
plaintiff,  and  it  was  objected  that  the  verdict  was  against  the  evidence, 
as  there  was  nothing  to  show  negligence.  The  fireman  was  not  pro- 
duced as  a  witness  nor  was  his  absence  accounted  for.  It  was  held 
that  the  absence  of  the  fireman  was  a  circumstance  from  which  the  jury 
might  infer  that  had  he  been  produced  he  might  have  shown  negli- 
gence. Gainesville,  J.  A  S.  R.  Co.  v.  Wall,  75  Ga«  282.  See  also,  Davia 
V.  Central  R.  Co.,  75  Ga.  645. 

c.  Mere  Improbability  of  Negligence. 

In  Battle  v.  W.  A  W.  R.  Co.,  66  N.  Car.  343,  it  is  held  that  the  pre- 
sumption of  negligence,  under  N.  Car.  Act  of  1856-57,  ch.  7,  provid- 
ing *'that  when  any  cattle  or  other  live  stock  shall  be  killed  or  injured 
by  the  engines  or  cars  running  upon  any  railroad,  it  shall  be  prima 
facie  evidence  of  negligence,"  is  rebutted  by  showing  that  the  agents 
of  the  company  used  all  proper  precautions  to  guard  against  damage  ; 
that  it  is  not  sufficient  to  prove  that  there  was  probably  no  negligence. 

d.  Failure  to  Check  Speed. 

Where  it  appeared  that  a  train  came  round  a  curve  and  approached  a 
street  crossing  at  a  speed  of  twenty-five  of  thirty  miles  an  hour,  with- 
out checking  its  speed,  running  downgrade,  so  as  to  render  it  impossi- 
ble for  the  engineer  to  stop,  or  the  owner  of  a  horse  and  vehicle  on  the 
crossing  to  save  them,  the  presumption  of  negligence  resulting  from 
injury  to  the  team  was  not  rebutted.  So  held  in  Central  R.  Co.  v.  Rus^ 
sell,  75  Ga.  810. 
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m.  Failure  to  Specify  Appliances  Resorted  to. 

la  Kaasaa  City,  S.  A  M.  K.  Co.  v.  Summers,  45  Ark.  295,  it  is  held 
that  evidence  that  all  possible  efforts  were  used  to  avoid  a  collision  with 
atock  upon  the  track,  without  specifying'  the  usual  appliances  resorted 
to  in  such  cases,  is  not  sufficient  to  rebut  the  presumption  of  negligence 
arising  from  the  fact  that  the  animal  was  struck  by  the  train. 

T.  Several  Successive  Collisions. 

Judged  by  the  statutory  rule  of  evidence,  it  was  not  with  sufficient 
certainty  shown  that  defendant  is  not  liable.  Part  of  the  property  was 
destroyed  by  defendant's  cars,  without  its  coming  to  the  knowledge  of 
its  employees  on  the  train.  The  running  train  collided  with  one  of  the 
animals  of  plaintiff  at  one  place.  A  little  further  on  it  collided  with 
another,  and,  possibly,  still  further  on  with  a  third,  of  plaintiff's  ani- 
mals. The  distance  run  (keeping  into  account  the  distance  that  the 
headlight  threw  its  light  ahead  of  the  train)  was  distance  enough 
within  which  to  stop  the  train  before  arriving  at  a  place  where  a  num- 
ber of  mules  were  killed,  for  the  value  of  which  th^  court  holds  that 
the  defendant  is  liable.  The  employees  not  having  seen  the  two,  or 
possibly  the  three,  mules  at  all,  it  appears  reasonably  certain  that  no 
timely  action  was  taken  towards  avoiding  the  killing  of  those  that  had 
huddled  together  at  the  place  where  a  number  were  killed  or  injured, 
and  for  which  defendant  is  held  liable.  Mire  v,  Yazoo  A  M.  Val.  R.  Co. 
<Lra.),  29  So.  9J5,  21  Am.  A  Eng.  R.  Cas.,  N.  S.,  761. 

g.  Stock  under  Control. 

The  prima  facie  case,  under  the  statute,  from  the  killing  of  stock  by 
a  train,  when  the  action  is  brought  within  six  months,  is  not  rebutted 
by  showing  that  the  stock  were  under  the  control  of  a  person  at  the 
time.  So  held  in  Randall  v.  Richmond  A  Danville  R.  Co.,  104  N.  Car. 
410,  10  8.  E.  691. 
ti.  Proof  That  Only  Engineer  Exercised  Due  Care. 

In  lyittle  Rock  A  M.  R.  Co.  v,  Chriscoe,  47  Ark.  192,  21  S.  W.  431, 
where  proof  shows  that  negligence  in  killing  stock  by  a  train  could  be 
imputed  to  the  company  from  the  acts  or  omissions  of  either  the  en- 
Cfineer  or  fireman,  the  prima  facie  case  of  negligence  established  by 
proof  that  the  animal  was  killed  by  a  moving  train  is  not  overcome  by 
proof  that  the  engineer  only  exercised  due  diligence. 

i.  Engineer's  Unsupported  Testimony — Nonsuit. 

Where,  in  an  action  against  a  railroad  company  for  killing  a  cow, 
plaintiff  brought  his  action  within  six  months  after  the  killing,  and 
thereby  established  a  prima  facie  case  of  negligence,  as  provided  by 
Code,  §  2326,  and  the  only  direct  testimony  as  to  the  manner  in  which 
the  cow  was  killed  was  given  by  defendant's  engineer,  testifying  as 
defendant's  witness,  defendant  was  not  entitled  to  a  nonsuit  on  the 
ground  that  the  engineer's  evidence  rebutted  the  prima  facie  case  so 
made.  Davis  v.  Seaboard  Air  Line  R.  Co.  (N.  Car.),  10  R.  R.  R.  657» 
33  Am.  A  Eng.  R.  Cas.,  N.  S.,  657,  46  S.  E.  515. 

j.  Trainmen's  Testimony  Contradicted  by  Other  Evidence. 

In  Memphis  A  C.  R.  Co.  v.  Davis  (Ala.),  14  So.  643,  it  is  held  that 
when  the  engineer  and  firemen  have  testified  that  the  cattle  did  not 
come  within  the  radius  of  the  headlight  until  too  close  to  allow  a  stop- 
page of  the  engine,  and  were  then  walking  obliquely  towards  the  track, 
on  level  ground,  but  many  witnesses  testify  that  they  were  killed  in  a 
cut  500  yards  long,  that  the  carcasses  were  found  three-fourths  of  the 
way  through  the  cut,  and  that  they  had  apparently  run  some  200  yards 
along  and  by  the  track,  and  the  wounds  inflicted  were  in  the  rear,  a 
finding  that  the  railroad  has  not  overcome  the  statutory  presumption 
of  negligence  is  justified. 

The  evidence  showing  t>eyond  doubt  that  the  plaintiff's  mule  was 
killed  by  the  defendant's  train,  and  the  presumption  of  neg'ligence 
being  against  the  company,  a  prima  facie  rig'ht  to  recover  was  shown. 
The  evidence  relied  upon  by  the  defendant  to  show  due  diligence  was 
contradicted  by  other  evidence,  and,  therefore,  on  the  whole,  the  ver- 
dict was  snfBlciently  supported,  and  there  was  no  abuse  of  discretion  in 
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denjing^  a  new  trial.    So  held  in  Atlanta,  etc,  R.  Co.  v.  Irwin,  99  6a. 
628,  25  S.  &.  851. 

In  Louisville  A  N.  R.  Co.  v.  Montgomery,  17  Ky.  L.  Rep.  807, 32  S.  W. 
738,  an  action  for  injury  to  plaintiff's  lv>rse  by  a  train,  it  appeared  that 
the  animal  was  found  beside  the  track  one  morning'  badly  crippled ; 
that  there  was  a  straii^ht  stretch  of  track  for  half  a  mile  from  the  place 
where  the  horse  was  found,  leading  towards  the  direction  from  which 
defendant's  trains  came  the  previous  night,  and  that  the  ni^^ht  was 
bright  with  moonlight ;  that  hoof  prints  were  along  the  track  for  150 
yards,  at  the  end  of  which  distance  blood  and  horse  hair  were  found,  and 
that  the  dirt  was  recently  disturbed,  as  though  the  horse  had  rolled  down 
from  the  track  against  the  fence  and  bushes,  which  were  there  broken, 
and  near  which  the  animal  was  found.  Defendant,  after  showing^  what 
trains  passed  that  nig'ht,  introduced  eig'hteen  witnesses,  who  it  claimed 
were  all  the  employees  on  those  trains,  each  of  whom  testified  that  his 
train  was  on  time  that  night,  and  running  at  the  usual  rate  of  speed ; 
that  witness  was  at  his  post,  in  the  discharge  of  his  duty ;  that  his 
train  did  not  kill  the  horse  ;  and  that  witness  saw  no  horse.  Snch  tes- 
timony, however,  was  given  a  year  after  the  injury  occurred,  and  most 
of  the  witnesses  based  their  testimony  that  they  were  on  one  of  snch 
trains  on  the  showing-  to  that  effect  made  by  defendants'  records ;  and 
several  testified  to  being  in  the  discharge  of  their  duty  only  from  the 
fact  that  it  was  their  habit  to  be  faithful ;  and  others  said  that,  if  the 
horse  was  injured  by  the  train  they  did  not  know  it.  It  was  held  that 
a  verdict  for  plaintiff  was  warranted,  as  the  negative  testimony  of  the 
trainmen  was  contradicted  by  the  circumstances. 

k.  Engineer's  Testimony  Improbable  or  Inconsistent. 

In  St.  Louis,  etc. ,  Railway  Co.  v.  Chambliss,  54  Ark.  215, 15  S.  W.  469,  it 
is  held  in  an  action  for  killing  stock  on  track,  where  plaintiff  relied  solely 
upon  the  statutory  presumption  of  negligence  from  the  fact  of  such  kill- 
ing, the  jury  may  find  for  plaintiff  on  such  presumption,  although  de- 
fendant's engineer  testified  that  the  killing  was  unavoidable,  if  hi» 
testimony  was  improbable  or  inconsistent. 

In  East  Tennessee,  V.  A  6.  R.  v.  Culler,  75  6a.  704,  it  is  held  that  in 
an  action  to  recover  the  value  of  a  mule  killed  by  a  railroad  train,  where 
only  the  engineer  was  sworn  in  for  defendant,  to  show  the  use  of  all 
ordinary  and  reasonable  care,  although  he  testified  that  the  fireman 
was  engaged  in  firing  at  the  time ;  and  where  there  was  a  difference  of 
opinion  about  the  distance  at  which  the  mule  could  have  been  seen,  and 
there  was  some  conflict  between  the  testimony  of  the  en^neer  and 
statements  testified  by  other  witnesses  to  have  been  made  by  him  as  to 
reversing  the  engine  and  blowing  on  the  brakes,  there  was  no  abuse  of 
discretion  in  refusing  a  new  trial  on  the  ground  that  the  verdict  for 
plaintiff  was  contrary  to  the  evidence. 

I.  Doubt  as  to  Whether  Brake  Was  Applied. 

In  Clark  v.  Western  N.  C.  R.  Co  ,  60  N.  Car.  109,  it  is  held  that  where 
it  appears  from  plaintiff's  testimony  that  his  horse  has  been  injured  by 
a  railroad  train,  and  it  is  left  doubtful  from  defendant's  evidence 
whether  the  brake  had  been  applied  after  the  animal  was  discovered  to 
be  on  the  track,  the  prima  facie  case  of  negligence  made  by  the  act  of 
1856,  ch.  7,  is  not  repelled. 

m    Question  for  Jury. 

Where  plaintiff  made  a  prima  facie  case  of  negligence  against  de- 
fendant in  causing  the  death  of  plaintiff*s  cow,  by  showing  that  she 
was  killed  by  defendant's  train,  and  complied  with  §  2326  of  the 
Code  of  North  Carolina,  which  requires  such  action  to  be  brought 
within  six  months  of  the  discovery  of  the  accident  by  plaintiff,  and  d,e- 
fendant  introduced  evidence  tending  to  show  his  innocence  in  the 
premises,  an  issue  of  fact  was  created,  and  it  was  error  to  direct  a  ver- 
dict for  defendant.  So  held  in  Hardison  v,  Atlantic  A  N.  C.  R.  Co.,  120 
N.  Car.  492, 11  Am.  A  Bug.  R.  Cas.,  N.  S.,  848,  26  S.  E.  630. 

In  an  action  against  a  railway  company  to  recover  for  the  killing-  of 
stock,  the  court  instructed  the  jury,  "the  defendant  having  admitted 


Vol  12  R  R  R— Vol  3S  Am  &  Eng  R  Cas,  N  S       821 

Western  A  A.  R.  Co.  v,  Robinson 

that  the  mare  was  killed  by  its  train,  the  law  presumes  negligence  on 
the  part  of  defendant's  servants  or  ag'ents  ;  but  the  agents  and  servants 
of  defendant,  in  charge  of  the  train  by  which  plaintiff's  mare  was 
Irilled,  having  testified  that  the  train  was  properly  manned,  and  that 
they  used  reasonable  care,  skill  and  diligence,  and  endeavored  to 
avoid  the  killing  or  injury  to  the  mare,  the  legal  presumption  is  re- 
l>utted,  and  the  jury  should  find  for  the  defendant,  unless  they  believe 
from  all  the  evidence  that  the  said  servants  were,  in  fact,  negligent 
and  careless,  and  by  such  carelessness  and  negligence  plaintiff's  mare 
was  killed."  It  was  held  that  such  instruction  was  erroneous  as  as- 
suming that  the  statements  of  the  defendant's  agents  had  rebutted  the 
presumption  of  negligence,  that  being  a  question  for  the  jury  to  deter- 
mine. Maddoz  V.  Newport  News,  etc  ,.Co  ,  18  Ky.  L.  Rep.  635,  37  S. 
W.  494. 

A.  R.  Y. 


WESTERN  &  A.  R.  CO.  v.  ROBINSON. 

(Supreme  Court  of  Georgia,  Jan.  12,  1904.) 

[46  S.  E.  Rep.  425.] 

Railroads — Killing  Stock — Evidence.* — ^When  this  case  was  here 
before,  this  court  decided  that  the  positive  and  uncontradicted  evi- 
dence of  the  servants  of  the  company  overcame  the  presumption  of 
negligence,  and  that  the  plaintiff  could  not  recover.  On  the  second 
trial  the  evidence  was  the  same,  except  that  the  plaintiff  introduced 
expert  witnesses  who  testified  that  in  their  opinion  the  train  could 
have  been  stopped  in  a  shorter  distance  than  the  engineer  stated. 
Under  the  ruling  in  the  case  of  Central  of  Ga.  Ry.  Co.  v.  Waxelbaum, 
35  S.  E.  645,  111  Ga.  812,  this  expert  evidence  did  not  impeach  or 
contradict  the  fact  testified  to  by  the  engineer,  that  he  used  all  the 
means  at  his  command  (stating  what  he  had  done),  and  that  he  could 
not  stop  the  train  before  running  over  the  animal.  This  is  especially 
so  when  the  experts  testified  that  they  would  take  his  testimony  as 
to  the  fact  in  preference  to  their  opinion,  and  when,  also,  their 
opinion  was  based  on  the  hypothesis  that  every  car  in  the  train  was 
equipped  with  air  brakes,  and  the  evidence  showed  that  not  more 
than  two-thirds  of  the  cars  were  so  equipped. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Catoosa  County;  A.  W.  Fitc, 
Judge. 

Action  by  W.  S.  Robinson  against  the  Western  &  Atlantic 
Railroad  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

For  former  opinion,  see  39  S  E.  950. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for  plaintiff  in 
crorr. 

Payne  &  Payne,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  reversed.  All  the  Justices 
concurring. 

♦See  generally,  preceding  case  and  foot-notes. 
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MOBILE  &  O.  R.  CO.  v.  REEVES. 
(Court  of  Appeals  of  Kentucky,  April  26,  i904.) 

[80  S.  W.  Rep.  471.] 

Paasengers — Duty  to  Stop  Train.* — It  is  the  duty  of  the  servants 
of  a  railroad  in  charge  of  a  train  to  stop  it  a  reasonable  time  to  allow 
an  intending  passenger  to  board  with  safety. 

Same — Failure  to  Stop  Train — ^Damages. — ^The  measure  of  dam- 
ages, where  a  railroad  fails  to  stop  its  train  a  sufficient  time  to  allow 
a  passenger  to  get  on,  is  such  sum  as  will  fairly  compensate  her  for 
time  lost,  expense  incurred,  or  personal  inconvenience. 

Punitive  Damagea — Instructions. — Where  both  compensatory  and 
punitive  damages  are  sought,  the  court  should  give  an  instruction 
allowing  punitive  damages  where  plaintiff's  evidence,  however  slight, 
presents  the  issue. 

Setting  Aside  Verdict. — ^The  court  should  set  aside  a  verdict  if 
excessive  in  amount,  or  flagrantly  against  the  evidence. 

Passengers — Failure  to  Stop  Train — Punitive  Damages — Evi- 
dence.— In  an  action  against  a  railroad  for  failure  to  stop  its  train  a 
sufficient  time  to  allow  an  intending  passenger  to  board  the  same, 
a  verdict  for  punitive  damages  on  the  theory  of  misconduct  of  the 
conductor  in  abusing  plaintiff,  which  was  testified  to  only  by  plaintiff, 
and  whose  testimony  in  this  respect  was  contradicted  by  many  other 
witnesses,  held  against  the  weight  of  the  evidence. 

Appeal  from  Circuit  Court,  Ballard  Couoty. 
''Not  to  be  officially  reported." 

Action  by  Ollie  Reeves  against  the  Mobile  &  Ohio  Railroad 
Company.  From  a  judgment  for 'plaintiff,  defendant  ap- 
peals.    Reversed. 

Landers  &  Leek  and  Corbett  &  White,  for  appellant. 
J.  B.  Wicklifie  and  J.  H.  Tharp,  for  appellee. 

SETTLE,  J.  This  is  an  appeal  from  a  verdict  and  jadg- 
ment  of  $400  recovered  against  the  appellant,  Mobile  &  Ohio 
Railroad  Company,  by  appellee,  Ollie  Reeves,  in  the  Ballard 
circuit  court.  It  was  averred  in  the  petition  that  she  and 
her  husband,  having  purchased  of  appellant  tickets  which 
entitled  them  to  ride  on  its  passenger  train  from  Laketon  to 
Wicklifie,  Ky.,  a  distance  of  nine  miles,  were  standing  on 
the  depot  platform  at  Laketon  awaiting  the  coming  of  the 
train,  and  that  when  it  arrived  at  the  station  appellant's  serv- 
ants in  charge  thereof,  instead  of  stopping  it,  as  it  was  their 
duty  to  do,  in  order  that  appellee,  her  husband,  and  child 
might  get  thereon,  only  reduced  its  speed  sufficiently  to  per- 
mit the  conductor  to  jump  oS,  which  he  did,  and  inquired  of 
appellee  if  she  wished  to  get  on,  and,  upon  being  answered 
by  her  in  the  affirmative,  he  maliciously  and  wrongfully 
cursed,  abused,  and  jerked  her  about,  refused  to  let  her  get 
aboard  the  train,  and  caused  it  to  leave  without  her;  that 
she  was  at  the  time  enceinte,  and  by  reason  of  the  abuse  and 

♦See  generally,  foot-note  appended  to  Sharp  v.  New  Orleans  City 
R.  Co.  (La.),  11  R.  R.  R.  668,  34  Am.  &  Bng.  R.  Cas.,  N.  S.,  668. 
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maltreatment  of  the  cond actor,  as  well  as  his  negligent 
failure  and  that  of  appellant's  other  servants  in  charge  of  the 
train  to  stop  it  long  enough  for  her  to  get  thereon,  she  was 
put  to  great  inconvenience,  and  subjected  to  much  physical 
and  mental  pain,  whereby  she  was  damaged  in  the  sum  of 
$2,000.  The  answer  of  appellant  specifically  denied  the 
averments  of  the  petition,  and,  in  addition,  averred  that  the 
train  did  stop  on  the  occasion  referred  to  in  the  petition, 
and  did  not  start  again  until  a  sufficient  length  of  time  had 
elapsed  to  enable  all  persons  at  the  station  or  near  at  hand 
to  get  upon  it,  who  were  desirous  of  doing  so;  that  the  con- 
ductor and  train  porter  were  on  the  platform  ready  to  assist 
appellee  or  others  to  get  on  the  cars,  but  she  did  not  attempt 
to  get  on  the  train,  or  signify  a  desire  to  do  so;  that  the  con- 
ductor did  not  curse,  abuse,  or  use  any  improper  language  to 
appellee,  or  jerk  or  throw  her  about,  or  take  hold  of,  or 
otherwise  mistreat  her.  Upon  the  trial  appellee  introduced 
but  two  witnesses  besides  herself.  Her  own  testimony  in  the 
main  sustained  the  averments  of  the  petition — that  is,  she 
stated  that  the  train  did  not  stop  when  it  reached  Laketon, 
though  it  did  check  up  enough  for  the  conductor  to  get  on 
the  platform;  that  he  came  to  her,  and  asked  if  she  were 
going,  and  she  told  him  yes,  if  the  train  stopped;  that  he 
then  said  be  was  behind  time,  and  took  her  by  the  arm,  and 
told  her,  if  she  was  going  to  get  on,  to  do  so,  to  which  she 
replied  that  she  would  not  until  the  train  stopped;  that  he 
then  said  to  her  she  was  a  damned  crank,  and  be  could  not 
fool  with  her  any  more,  but  would  have  to  go  on.  She 
caught  hold  of  the  train,  but  did  not  get  on  it,  as  it  was  still 
moving.  She  further  testified  that  when  the  conductor  took 
hold  of  her  he  shoved  her  back,  and  pushed  her  towards  the 
train  until  she  took  hold  of  a  post,  whereupon  he  jumped 
apon  the  train  and  left,  and  that  from  the  pain  and  excite- 
ment of  her  encounter  with  him  she  was  confined  to  her  bed 
from  the  time  she  got  to  her  sister's  that  day  until  9  o'clock 
the  following  morning.  The  next  witness  introduced  in  her 
behalf  was  John  Tolliver,  who  testified  that  he  saw  her  stand- 
ing at  the  place  on  the  platform  where  passengers  usually 
get  on  the  train;  that  the  train  stopped,  but  not  more  than 
a  minute,  if  that  long;  and  appellee  tried  to  get  on  it,  but  it 
pulled  out  and  left  her.  He  did  not  see  her  catch  hold  of  the 
train,  nor  did  he  see  the  conductor  take  hold  of  her.  On 
cross-examination  the  witness  further  testified  that  he  was 
close  to  appellee  while  the  train  was  there,  and  a  part  of  the 
time  only  five  or  six  steps  from  her,  but  did  not  testify  that 
he  saw  the  conductor  mistreat  or  abuse  appellee.  The  only 
other  witness  introduced  by  appellee  was  her  sister,  Mattie 
Bass,  who  was  not  at  Laketon  when  appellee  failed  to  get  on 
the  train,  but  who  testified  that  appellee  came  to  her  house 
that  day,  and  was  sick  for  perhaps  a  week;  that  she  thought 
she  was  threatened  with  a  miscarriage,  which  did  not  occur. 
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Eleven  witnesses  were  introduced  by  the  appellant,  all  of 
whom  testified  that  the  train  did  stop  on  the  occasion  in 
qnestion.  Several  of  them  said  it  was  a  very  brief  stop; 
some  of  them  that  it  stopped  twice,  bat  each  stop  was  short. 
At  the  first  stop  a  man  got  ofi  the  train ;  at  the  second  stop 
appellee's  husband,  with  their  child,  succeeded  in  getting  on, 
but,  ascertaining  immediately  after  the  train  left  the  station 
that  his  wife  was  not  aboard,  at  his  request  the  train  was 
stopped  by  the  conductor  200  or  300  yards  from  the  station, 
and  he  and  the  child  permitted  to  get  off,  after  which  they 
rejoined  appellee  at  the  station.  The  conductor  testified 
that  the  train  was  30  or  40  minutes  late  when  it  arrived  at 
Laketon,  but  upon  reaching  the  station  that  it  stopped  twice; 
the  first  time  about  a  minute,  and  the  second  long  enough  to 
enable  appellee's  husband  and  child  to  get  on.  They  were, 
however,  let  ofi  the  train  a  short  distance  from  the  station, 
when  the  discovery  was  made  by  the  husband  that  his  wife 
was  not  on  the  train.  The  conductor  also  testified  that  at 
the  time  appellee's  husband  and  child  got  on  the  train,  be 
asked  her  if  she  wanted  to  get  on,  to  which  she  made  no  re- 
ply. About  that  time  the  flagman,  Collins,  put  out  on  the 
platform  a  stool  used  by  ladies  in  getting  on  the  train,  but 
appellee  made  no  attempt  in  his  presence  to  get  on  the  train, 
or  expressed  any  desire  to  do  so.  The  witness  also  stated  that 
he  did  not  take  hold  of,  or  use  any  profane  or  abusive  lan- 
guage to,  appellee,  and  that  he  was  not  at  any  time  within 
more  than  five  or  six  feet  of  her.  These  statements  of  the 
conductor  were  corroborated  by  the  flagman,  Collins,  and  by 
other  witnesses  who  were  present.  One  of  these  witnesses 
(Isaac  Allen,  a  farmer  living  near  Laketon)  testified  that  the 
train  stopped  long  enough  for  him  to  mail  a  letter  on  it. 
Appellee  then  came  up  and  took  hold  of  the  train,  which  was 
moving  slowly.  He  advised  her  to  turn  it  lose;  that  she 
might  fall  under  it  and  get  killed,  but  she  held  on,  and  the 
conductor  came  along  and  said,  ''you  had  better  get  on  if  you 
are  going  to;  I  can't  hold  the  train  all  day."  She  said, '^ I 
can't  get  on  unless  it  stops,"  to  which  he  replied,  ''It's  been 
stopped  long  enough  for  you  to  get  on  if  you  wanted  to." 
He  then  took  hold  of  her  arm  as  if  to  help  her  on,  and  she 
turned  loose,.  &nd  so  did  he,  and  got  on  the  train.  The  train 
then  went  ofi  a  piece,  and  stopped,  and  put  her  husband  off. 
The  witness  further  testified  that  when  the  train  stopped  the 
stool  was  put  ofi;  that  he  was  then  within  10  feet  of  the  con- 
ductor, but  when  the  stool  was  put  on  the  ground  for  appel- 
lee to  get  on  the  train  she,  for  some  cause  unknown  to  the 
witness,  walked  away  from  the  conductor  instead  of  getting 
on.  She  seemed  to  be  excited,  and  acted  as  if  she  bad  never 
been  on  a  train  before.  Her  husband  jumped  on  the  train 
with  the  child,  and  left  her.  The  witness  also  testified  that 
he  thought  be  heard  every  word  that  passed  between  appellee 
and  the  conductor;  that  he  could   have  touched  either  of 
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them  with  his  arm,  and  the  condactor  did  not  use  any  rough 
or  profane  language  to  her.  Another  witness  (Mack  Ash- 
worth)»  who  had  the  same  opportunity  for  seeing  and  hear- 
ing what  occurred  that  was  afforded  Allen,  testified  to  the 
same  effect,  and  the  same  is  true  of  several  other  witnesses, 
whose  testimony  need  not  be  mentioned  in  detail. 

An  examination  of  the  bill  of  evidence  will  show  that  of 
the  fourteen  witnesses  introduced  in  the  case,  appellee  is  the 
only  one  who  testified  that  the  conductor  treated  her  with 
violence,  or  with  language  of  abuse.  Her  own  witness 
Tolliver,  who  was  near  her  all  the  time  the  train  was  at 
Laketon,  entirely  failed  to  corroborate  her  as  to  the  alleged 
misconduct  of  the  conductor.  Upon  the  other  hand,  all  of 
the  witnesses  who  saw  and  heard  what  passed  between  ap- 
pellee and  the  conductor  contradicted  her  as  to  what  occurred 
between  them.  These  witnesses  constituted  half  of  the  en- 
tire number  introduced  by  appellant,  and  several  of  them 
were  not  employees  of  appellant,  and  had  no  connection  in 
any  way  with  its  business,  and  no  interest  whatever  in  the 
result  of  the  trial.  It  would  seem,  therefore,  that  appellee's 
version  of  what  occurred  between  her  and  the  conductor  was 
not  only  not  corroborated,  but  in  direct  conflict  with  all  the 
rest  of  the  evidence.  It  is  equally  manifest  that  appellee's 
contention  that  the  train  did  not  stop  at  Laketon  is  also  un- 
tenable. She  alone  testified  that  it  did  not  stop  at  all. 
Twelve  of  the  other  13  witnesses  say  it  did  stop.  The 
thirteenth  witness — Mrs.  Bass — was  not  at  Laketon  at  the 
time,  and  therefore  did  not  testify  on  that  point.  But,  while 
there  can  be  no  doubt  that  the  train  stopped,  it  is  by  no 
means  certain  that  it  stopped  long  enough  for  appellee  to  get 
upon  it.  Upon  this  point  the  evidence  was  conflicting,  but 
much  of  it  conduced  to  show  that  the  stop  was  not  of  suffi- 
cient length  to  enable  appellee  to  get  upon  the  train  in 
safety.  It  was  in  proof  that  the  train  was  30  or  40  minutes 
late,  and  that  the  conductor  was  in  great  haste  to  leave 
Laketon,  in  order  to  make  up  the  lost  time.  In  fact,  so  brief 
was  the  stay  of  the  train  that  appellee's  husband  with  great 
difficulty  succeeded  in  getting  upon  it  with  their  infant  child. 
Obviously,  it  was  the  duty  of  appellant's  servants  in  charge 
of  the  train  to  have  stopped  it  a  reasonable  time  for  appellee 
to  get  thereon  with  safety,  and  their  failure,  if  any,  to  do  so, 
entitled  her  to  such  damages  as  she  sustained  thereby,  the 
measure  of  which  is  such  a  sum  as  will  fairly  compensate  her 
for  any  time  she  lost,  expense  she  incurred,  or  personal  in- 
convenience or  discomfort  she  suffered  by  reason  of  appel- 
lant's failure  to  transport  her  on  its  train  from  Laketon  to 
^^ickliffe,  as  it  contracted  to  do  in  selling  to  her  husband  a 
ticket  for  her  use  between  these  places.  Southern  Railway 
Co.  V.  Marshall,  64  S.  W.  418,  23  Ky.  Law  Rep.  813. 

It  is  insisted  for  appellant  that  the  trial  court  erred  in  giv- 
itig  the  instruction  as  to  punitive  damages,  as  appellee  alone 
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testified  that  the  conductor  was  violent  or  abasive  in  his 
treatment  of  her,  in  which  she  was  unsupported  by  her  own 
witnesses,  and  contradicted  by  those  of  appellant.  We  are 
unable  to  concur  in  this  conclusion  of  appellant's  counsel. 
Where  it  is  sought  to  recover  both  compensatory  and  puni- 
tive damages,  the  court  may  refuse  to  give  an  instruction 
allowing  punitive  damages,  if  it  be  shown  by  the  plaintiff's 
own  evidence  that  only  compensatory  damages  should  be 
awarded.  But  an  instruction  as  to  punitive  damages  was 
proper  in  this  case,  although  there  was  no  other  testimony 
than  that  of  appellee  upon  which  to  base  it,  as  she  was 
entitled  to  have  the  jury  instructed  upon  her  theory  of  the 
case,  if  there  were  any  evidence,  however  slight,  to  support 
it.  But,  while  this  was  true,  it  was  likewise  the  duty  of  the 
court  to  set  aside  the  verdict  of  the  jury  if  excessive  in 
amount  or  flagrantly  against  the  evidence.  We  are  of  opin- 
ion that  the  verdict  was  and  is  excessive,  and  otherwise 
flagrantly  against  the  evidence,  which  is  to  be  attributed  in 
large  measure,  we  think,  to  the  failure  of  the  court  to  more 
specifically  define  the  measure  of  damages;  for  the  instruc- 
tions, as  given,  directed  the  attention  of  the  jury  with  great 
particularity  to  the  allowance  of  punitive  damages  on  ac- 
count of  the  alleged  misconduct  of  the  conductor,  of  which 
there  was  only  slight  and  unsatisfactory  proof,  and  left  them 
unadvised  as  to  the  measure  of  compensatory  damages,  when 
in  fact  there  was  some  satisfactory  evidence  conducing  to 
show  that  appellant's  cars,  on  the  occasion  complained  of, 
were  not  stopped  long  enough  to  afford  appellee  a  reasonable 
time  to  get  upon  them,  which  authorized  the  jury  to  allow 
her  some  amount  by  way  of  compensatory  damages. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and 
cause  remanded,  with  directions  to  the  lower  court  to  grant 
appellant  a  new  trial,  and  for  further  proceedings  consistent 
with  this  opinion. 

MATTHIESON  v.  BURLINGTON,  C.  R.  &  N.  RY.  CO. 

(Supreme  Court  of  Iowa,  June  10,  1904.) 

[100  N.  W.  Rep.  51.] 

Injury  to  Passenger— Obstruction  on  Depot  Platform — ^NegUgence — 
Instruction.* — An  instruction  in  an  action  for  injuries  to  a  passeng^er 
by  falling  over  certain  iron  left  on  a  station  platform,  that,  if  there 
was  a  reasonable  amount  of  room  left  for  passengers  to  walk  in 
boarding  the  cars,  and  such  passengers  were  reasonably  safe  in  so 
walking  if  they  looked  where  they  were  stepping,  defendant  could 
not  be  charged  with  negligence  because  of  the  presence  of  iron  on 
the  platform,  the  accident  having  occurred  during  full  daylight,  was 
properly  refused. 

♦Carrier's  duties  with  respect  to  the  safety  of  stations,  platforms, 
and  stopping  places,  see  foot-note  appended  to  Leveret  v.  Shreveport 
Belt  Ry.  Co.  (La.),  9  R.  R.  R.  611,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
611,  where  all  the  preceding  authorities  in  this  series  are  collected. 
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Same — Same — Contributory  Negligence — ^In8tniction« — An  instruc- 
tion that  it  was  the  duty  of  the  passenger  to  exercise  reasonable  care, 
while  walking  on  a  station  platform,  to  look  where  she  was  stepping, 
and,  if  she  did  not  do  so,  and  by  reason  thereof  fell  over  iron  lying 
on  the  platform,  which  produced  her  injuries,  and  if  she  had  looked 
she  could  have  seen  it,  and  have  avoided  the  fall,  she  could  not  re- 
cover, was  properly  refused,  as  limiting  her  contributory  negligence 
to  the  question  of  her  failure  to  look  where  she  was  stepping. 
^  Same— Same — Negligence  and  Contributory  Negligence — ^Instruc- 
tion.— Where  a  passenger  was  injured  while  going  to  her  train  by 
falling  over  iron  left  on  a  station  platform,  an  instruction  that,  if 
negligence  on  the  part  of  defendant  had  been  proved,  and  plaintiff 
"was  in  no  manner  and  to  no  material  degree  negligent  that  con- 
tributed to  her  injury,  she  was  entitled  to  recover,"  was  proper. 

Appeal  from  District  Court,  Tama  County;  Obed  Caswell, 
Judge. 

Action  to  recover  damages  for  a  personal  injury.  Trial  to 
jury,  and  verdict  and  judgment  in  favor  of  plaintifi.  Defend- 
ant appeals.     Affirmed. 

Wiilett  &  Willett  and  S.  K.  Tracy,  for  appellant. 
M.  G.  Meister  and  Struble  &  Stiger,  for  appellee. 

BISHOP,  J.  Dysart  is  a  small  way  station  on  defend- 
ant's line  of  railway.  On  one  side  of  the  depot  building 
there  is  a  platform  14  feet  in  width,  and  extending  the  length 
of  the  depot,  and  for  some  distance  beyond.  This  platform 
is  used  in  loading  and  unloading  freight,  and  also  for  the  use 
of  passengers  in  leaving  and  boarding  defendant's  trains. 
From  the  platform  one  door  opens  into  the  depot  waiting 
room,  and  another  door  opens  into  the  freight  and  baggage 
room.  On  the  day  of  the  accident  of  which  plaintifi  com- 
plains, and  in  the  forenoon,  a  freight  train  had  stopped  at 
the  depot,  and  therefrom  was  unloaded  a  package  or  bundle 
of  galvanized  sheet  iron,  which  was  laid  on  the  platform  be- 
tween the  two  doors  opening  into  the  depot,  and  from  two  to 
four  feet  from  the  depot  building.  Shortly  after  the  freight 
train  left  the  depot,  a  regular  passenger  train  made  its  ap- 
pearance. Plaintifi  and  a  number  of  other  persons  were  in 
waiting  to  take  the  train,  and  as  it  came  to  a  stop  she  started, 
with  the  others,  from  the  door  of  the  waiting  room,  to  get 
aboard.  As  she  passed  along  with  the  crowd,  moving  in  the 
direction  of  the  cars,  she  tripped  on  the  package  of  iron, 
and  fell  to  the  platform,  and  sustained  the  injury  for  which 
she  now  seeks  to  recover.  In  her  testimony  plaintifi  says  that 
she  did  not  know  of  the  presence  of  the  iron  on  the  plat- 
form. She  admits,  however,  that,  nnthwithstanding  the 
crowd  about  her,  she  could  have  discovered  the  same  had  she 
looked  where  she  was  stepping. 

The  defendant  complains  of  the  refusal  of  the  court  to 
give  an  instruction  to  the  jury,  as  requested  by  it,  in  sub- 
stance, that,  if  there  was  a  reasonable  amount  of  room  on 
the  platform  left  for  passengers  to  walk  in  taking  the  cars, 
and  such  passengers  were  reasonably  safe  in   so  walking  if 
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they  looked  where  they  were  stepping,  then  the  defendant 
cannot  be  charged  with  negligence  because  of  the  presence 
of  the  iron  on  the  platform,  it  being  fully  daylight  at  the  time. 
We  think  the  court  properly  refused  to  give  the  instruction 
thus  requested.  It  will  be  observed  that  by  the  request  the 
q  jestion  of  negligence  on  the  part  of  the  defendant  is  made 
to  depend,  first,  upon  whether  room  enough  was  left  for 
passengers  upon  the  platform;  and,  second,  whether  plain- 
tiff could  have  discovered  the  bundle,  had  she  looked.  Both 
propositions  are  untenable  as  applied  to  the  facts  appearing 
in  the  case.  The  duty  enjoined  by  law  upon  railway  com- 
panies in  respect  of  their  passenger  station  platforms  is  that 
they  shall  be  kept  free  from  obstructions,  and  in  such  condi- 
tion generally  as  that  passengers  may  go  to  and  from  trains 
with  reasonable  safety.  McDonald  v.  Railway,  26  Iowa, 
124,  9S  Am.  Dec.  114;  Waterbury  v.  Railway,  104  Iowa,  32, 
73  N.  W.  341;  Railway  v.  Davis  (Tex.  Civ.  App.)  23  S.  W. 
737;  Bethmann  v.  Railway,  155  Mass.  352,  29  N.  £.  587; 
Gillis  V.  Railway,  59  Pa.  129,  98  Am.  Dec.  317.  Now,  it 
may  be  conceded  that  the  defendant  company,  in  view  of  the 
character  and  importance  of  the  station,  had  the  right  to  use 
its  depot  building  and  platform  at  Dysart  for  the  purposes  of 
freight  as  well  as  passenger  traffic.  Accordingly,  it  must  be 
said  that  the  mere  presence  of  freight  on  the  platform  in  the 
daytime  cannot  be  accepted  as  sufficient  of  itself  to  make  out 
a  case  of  negligence  on  the  part  of  the  company.  But  hav- 
ing the  right  to  so  use  its  depot  platform,  and  keeping  in 
mind  the  double  use  to  which  the  same  was  put,  it  was  its 
duty  to  use  care  in  an  added  and  commensurate  degree,  to 
the  end  that  the  platform  should  be  reasonably  safe  for  the 
use  of  passengers,  especially  at  the  times  when  trains  came 
to  the  station.  Now,  whether  or  not  due  care  had  been  ex- 
ercised by  the  defendant  could  not  be  answered  by  simply 
t  iking  note  of  the  fact,  conceding  that  such  existed,  that  the 
space  left  for  the  use  of  passengers  was  ample  had  all  present 
kept  within  the  limits  of  such  space.  On  the  contrary,  all  the 
conditions  and  circumstances  existing  were  proper  to  be 
given  to  the  jury  for  their  consideration.  Naturally  included 
therein  would  be  the  character  and  quantity  of  the  freight, 
and  the  location  thereof  on  the  platform;  the  readiness  with 
which  the  same  could  be  seen;  the  extent  to  which  the  plat- 
form was  ordinarily  used  in  connection  with  incoming  and 
outgoing  trains;  the  number  of  people  reasonably  to  be  ex- 
pected; the  number  that  were  actually  present;  the  time  of 
day,  etc.  From  these  and  all  other  relevant  facts  and  cir- 
cumstances appearing  the  question  of  negligence  was  to  be 
answered. 

The  second  proposition  involved  in  the  request  may  be 
disposed  of  in  brief.  Generally  speaking,  an  act  done,  or  a 
condition  permitted,  is  said  to  be  negligent  when  the  same 
is  done  or  permitted  in  violation  of  an  imposed  duty,  and 
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from  which  injary  follows  to  another  as  a  proximate  result. 
The  act  or  condition  thus  invested  with  the  character  of  neg- 
ligence does  not  become  divested  thereof  on  proof  simply 
that  discovery  of  the  act  of  condition  was  possible  to  one  on 
the  lookout  therefor.  The  cases  of  actionable  negligence 
would  be  few  indeed,  should  we  adopt  the  rule  that  negli- 
gence cannot  exist  in  the  presence  of  the  possible  means  of 
discovery.  Counsel  for  appellant  do  not  contend  that  any 
such  rule  exists.  Nevertheless,  sanction  to  such  doctrine 
would  logically  result  from  an  approval  of  the  requested  in- 
struction under  consideration. 

2.  Appellant  also  complains  of  the  refusal  of  the  court  to 
give  an  instruction,  in  substance,  that  it  was  the  duty  of 
plaintiff  to  exercise  reasonable  care  and  caution,  while  walk- 
ing upon  the  platform,  to  look  where  she  was  stepping,  and, 
if  she  did  not  do  so,  and  by  reason  thereof  walked  upon  or 
stubbed  her  foot  against  the  bundle  of  iron  lying  upon  the 
platform  before  her  and  fell,  and  this  produced  her  injuries, 
when,  if  she  had  looked  where  she  was  stepping,  she  could 
plainly  have  seen  the  bundle,  and  could  have  thus  avoided 
her  fall,  but  failing  to  look  where  she  was  stepping,  and  by 
reason  thereof,  stumbled  upon  it  and  fell,  then  she  cannot 
recover  in  this  action.  This  request  was  also  properly  re- 
fused. That  it  is  the  duty  of  all  persons  to  exercise  ordi- 
nary and  reasonable  care  to  make  discovery  of  and  avoid 
dangerous  conditions  existing  as  a  result  of  negligence  is 
very  true.  This  the  court  properly  told  the  jury  in  an  in- 
struction given.  But  the  request  for  instruction  goes  farther, 
and  makes  the  question  of  contributory  negligence  depend 
wholly  upon  the  fact,  if  such  be  found,  that  plaintiff  did  not 
look  where  she  was  stepping.  It  may  be  conceded  cases 
may  arise  to  which  such  a  rule  could  be  made  applicable. 
But  in  this  case  plaintiff  was  where  she  had  the  right  to  be, 
and  she  had  the  right  to  presume  that  the  platform  was  safe 
for  her  to  travel  over.  Moreover,  there  was  evidence  of 
other  existing  facts  and  circumstances  proper  and  necessary 
to  be  taken  into  con9ideration.  In  part  these  were  the  posi- 
tion of  the  package,  and  the  size  and  character  thereof,  the 
crowd  of  which  plaintiff  found  herself  a  part  as  she  made  her 
way  to  the  train,  and  the  bustle  and  excitement  incident  to 
the  arrival  and  departure  of  the  train.  These  will  suffice  to 
indicate  that  the  question  of  reasonable  care  could  not  be 
determined  by  taking  note  alone  of  the  fact  that  a  person 
walking  deliberately  along  the  platform  with  eyes  determin- 
ing the  place  of  each  footstep  could  have  seen  the  package, 
and  so  have  avoided  injury  bybeing  tripped  up  and  falling 
over  the  same.  It  is  true  in  reason,  and  it  is  the  doctrine  of 
all  the  authorities,  that  the  presence  or  absence  of  due  care 
must  be  determined  from  all  the  facts  and  circumstances 
.appearing  in  the  particular  case;  and  the  question  is  gen- 
erally one  for  the  jury.  Greenleaf  v.  Railway,  33  Iowa,  52; 
Willfong  V.  Railway,  116  Iowa,  548,  90  N.  W.  358. 
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3.  Appellant  farther  complains  for  that  the  conrt.  in  the 
nineteenth  instrnction  as  given,  told  the  jury,  in  substance, 
that  plaintiff  could  recover  if  negligence  on  the  part  of  de-* 
fendaot  had  been  proved,  and  that  plaintiff  "was  in  no  man- 
ner and  to  no  material  degree  negligent  that  contributed  to 
her  alleged  injury  and  damage,"  etc.  An  instruction  similar 
in  language,  and  applied  to  a  case  where  the  issue  was  simi- 
lar to  that  in  the  case  before  us,  was  fully  considered  in 
Camp  V.  Railway,  99  N.  W.  735,  the  opinion  in  which  case 
wa^  filed  at  the  present  term.  It  was  there  said  that  the 
instruction  was  a  proper  one  to  be  given,  and  to  that  con- 
clusion we  adhere.  The  reasoning  upon  which  the  conclu- 
sioa  is  based  is  so  well  set  forth  in  the  opinion  in  the  Camp 
Cise  that  we  need  do  no  more  than  make  reference  thereto. 

We  conclude  that  no  error  is  made  to  appear  in  the  record, 
and  the  judgment  is  affirmed. 


McKENZIE  V.  MICHIGAN  CENT.  R.  CO. 

(Supreme  Court  of  Michigan,  July  7,  1904.) 

[100  N.  W.  Rep.  260.] 

Carriage  of  Live  Stock — Opportunity  to  Peed  and  Water.* — ^Where 

a  carrier  transporting  live  stock  had  not  contracted  to  feed  and 
water  the  stock,  and  it  was  accompanied  by  a  care  taker,  the  carrier 
was  not  chargeable  with  neglect  to  afford  an  opportuniw  to  feed  and 
water  them  until  it  was  requested  by  the  care  taker  to  do  so  and  had 
refused. 

Same — Delay — Liability.t — A  railroad  transporting  live  stock  is 
bound  only  to  transport  with  reasonable  dispatch,  and  the  shippet 
assumes  the  risk  of  unavoidable  accidents  and  delays. 

Error  to  Circnit  Conrt,  Shiawassee  County;  Stearns  F. 
Smith,  Judge. 

Action  by  George  McKenzie  against  the  Michigan  Central 
Railroad  Company.  Judgment  in  favor  of  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

July  2,  1902,  plaintifi  shipped  a  car  load  of  cattle,  sheep, 
calves,  and  hogs  from  Chesaning  and  Owosso.  The  destina- 
tion was  Detroit.  The  car  left  Owosso  at  3  p.  m.,  arriving 
at  Jackson  at  8:30  p.  m.,  over  the  Saginaw  Division  of  de- 
fendant's road.  When  the  train  containing  plaintiff's  car 
reached  Jackson,  a  through  freigbt  train  from  Chicago,  known 
as ''No.  58,"  containing  a  full  compliment  of  60  cars,  was 
ready  to  leave  for  Detroit.  It  was  held  back  to  permit  a 
regular  passenger  to  precede  it.     It  left  Jackson  at  9:37  P- 

*See  monograph  appended  to  Central  of  Georgia  Ry.  Co.  v.  James 
(Ga.),  9  R.  R.  R.  1,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 

tAs  to  what  delays  will  render  a  carrier  liable  for  loss  or  injury  to 
freight,  see  foot-note  appended  to  Choctaw  &  M.  Ry.  Co.  v.  Walker 
(Ark.),  9  R.  R.  R.  784,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  784,  where  all 
the  preceding  authorities  in  this  series  are  collected. 
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m.y  and  arrived  at  Dexter  at  12:36  a.  m.  In  accordance  with 
the  rule  and  custom  of  defendant,  an  extra  train  of  live  stock 
coming  into  Jackson  from  different  divisions  of  the  road  was 
made  up  for  shipments  east.  It  consisted  of  13  cars,  and  left 
Jackson  July  3d  at  1:45  a.  m.  Heavy  rains  fell  during  the 
night,  and  caused  several  washouts  in  the  vicinity  of  Chelsea 
and  Dexter,  rendering  the  tracks  temporarily  impassable. 
Gangs  of  men  were  promptly  placed  to  repair  the  washouts 
as  soon  as  possible;  the  west-bound  track  being  first  re- 
paired. The  repairs  to  the  east-bound  track  were  not  com- 
pleted until  about  8  p.  m.  of  the  same  day.  Transfers  from 
the  west-bound  track  were  made  over  the  east-bound  track 
as  rapidly  as  possible.  No.  58  left  Dexter  at  12:42  p.  ro. 
The  train  containing  plaintifi's  car  left  between  2  and  3  p. 
m.  the  same  day,  arriving  in  the  Detroit  stockyards  about  8 
p.  m.  Plaintiff,  alleging  negligence  on  the  part  of  the  de- 
fendant, sued,  and  recovered  damages. 

Clarence  D.  Clark,  for  appellant. 
Watson  &  Chapman,  for  appellee. 

GRANT,  J.  (after  stating  the  facts),  i.  The  evidence 
establishes  beyond  controversy  that  the  defendant  exercised 
due  diligence  in  repairing  its  road  and  in  moving  the 
blockaded  trains  upon  the  east  and  west  of  the  washouts  as 
soon  as  the  track  was  repaired.  The  defendant  was  there- 
fore not  responsible  for  the  delay,  and  was  guilty  of  no  neg- 
ligence in  this  regard.  The  defendant  was  not  chargeable 
with  the  common-law  liability  of  a  common  carrier,  and  was 
bound  only  to  transport  the  stock  with  reasonable  dispatch. 
Heller  v.  Chicago,  etc.,  R.  Co.,  109  Mich.  53,  66  N.  W.  667, 
63  Am.  St.  Rep.  541* 

2.  Plaintiff  sent  a  care  taker  with  the  stock.  He  made  no 
request  for  an  opportunity  to  water  and  feed  them.  The 
defendant  had  not  contracted  to  do  so.  Defendant  was  not 
chargeable  with  the  neglect  to  afford  an  opportunity  to 
feed  and  water  them  until  it  was  requested  by  the  care  taker 
so  to  do  and  had  refused.  But,  if  it  had  been  impossible  to 
feed  and  water  them,  the  defendant  would  not  have  been 
liable.  Shippers  of  live  stock  assume  the  risk  of  unavoida- 
ble accidents  and  delays.  Heller  v.  Chicago,  etc.,  R.  Co., 
supra;  Hengstler  v.  F.  &  P.  M.  Ry.  Co.,  125  Mich.  530,  84 
N.  W.  1067. 

Reversed,  and  no  new  trial  ordered.  The  other  Justices 
concurred. 
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McNAMARA   v.    ST.   LOUIS   TRANSIT   CO. 
(Supreme  Court  of  Missouri,  Division  No.  1,  June  20,  1904.) 

[81  S.  W.  Rep.  880.] 

Willful  Injury  to  Passenger  by  Conductor — ^Ezemplary  Dam- 
ages.*— Where  a  street  car  conductor  kicked  plaintiff,  a  messenger 
boy  13  years  of  age,  over  the  heart,  as  he  was  boarding  the  car  as 
a  passenger,  and  plaintiff  was  only  prevented  from  falling  from  the 
car  while  it  was  moving  by  the  acts  of  other  passengers  in  drawing 
him  into  the  car,  such  facts  justified  the  recovery  of  exemplary  dam- 
ages in  an  action  against  the  carrier. 

Same — Same. — In  an  action  against  a  carrier  for  the  recovery  of 
actual  and  exemplary  damages  for  the  act  of  one  of  its  conductors  in 
kicking  plaintiff,  a  messenger  boy  13  years  of  age,  over  the  heart, 
as  he  was  attempting  to  board  the  car  as  a  passenger,  an  instruction 
that,  in  assessing  plaintiff's  damages,  the  jury  were  not  limited  to 
the  physical  injuries  inflicted,  but,  in  addition,  if  they  found  the  as- 
sault was  malicious,  they  might  allow  punitive  damages,  and  defining 
the  term  "malicious"  to  mean  the  intentional  doing  of  a  wrongful 
act  without  just  cause  or  excuse,  though  without  spite  or  ill  will, 
sufficiently  and  properly  defined  what  was  necessary  to  entitle  plain- 
tiff to  recover  exemplary  damages. 

Excessive  Verdict. — ^Where  a  street  car  conductor  kicked  plaintiff, 
a  messenger  boy  13  years  of  age,  over  the  heart,  as  he  was  attempt- 
ing to  board  defendant's  street  car  as  a  passenger,  and  it  appeared 
that  the  kick  produced  a  bruise  and  caused  plaintiff  severe  pain,  a 
verdict  in  favor  of  plaintiff  for  $250  actual  damages  and  $750  punitive 
damages  was  not  excessive. 

Appeal  from  St.  Loais  Circuit  Court;  Warwick  Hagh, 
Judge. 

Action  by  William  F.  McNamara,  Jr.,  against  the  St. 
Louis  Transit  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Boyle.  Priest  &  Lebmann  and  Geo.  W.  Easley,  for  appel- 
lant, 
a  Paul  V.  Janis  and  Wm.  R.  Gentry,  for  respondent. 

MARSHALL,  J.  Tbis  is  an  action  for  $i,ooo  actual  dam- 
ages and  $1,500  punitive  damages  sustained  by  tbe  plaintiff, 
a  minor  of  tbe  age  of  13  years,  wbile  a  passenger  on  an  Olive 
street  car  of  the  defendant's  line,  in  tbe  city  of  St.  Louis,  on 
February  26,  1902,  caused  by  the  assault  of  tbe  conductor  of 
tbe  car  upon  tbe  plaintiff  by  kicking  the  plaintiff  on  his  left 
side,  over  bis  heart.  The  answer  is  a  general  denial.  There 
was  a  verdict  for  tbe  plaintiff  for  $250  actual  damages  and 
$7S0  punitive  damages,  and  tbe  defendant  appealed. 

The  facts  are  these:  Tbe  plaintiff,  a  lad  of  13 years,  was  a 
messenger  for  tbe  Postal  Telegraph  Company.  On  the  day 
in  question,  about  half  past  3  p.  m.,  he  boarded  defendant's 

♦As  to  the  right  to  recover  punitive  or  exemplary  damages  for  in- 
juries to  passengers,  see  foot-note  appended  to  Steedman  v.  South 
Carolina  &  G.  E.  R.  Co.  (S.  Car.),  9  R.  R.  R.  627,  32  Am.  &  Eng.  R. 
Cas.,  N.  S.,  627,  where  all  the  preceding  authorities  in  this  series  are 
collected. 
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car  at  Thirteenth  and  Olive  streets,  intending  to  go  to 
Jefferson  avenue  as  a  passenger  on  the  car,  having  the 
money  to  pay  his  fare.  Several  people  got  on  the 
car  ahead  of  him.  When  he  had  gotten  onto  the  step 
of  the  car,  and  as  he  was  about  to  get  onto  the  rear 
platform,  and  while  he  was  waiting  for  the  other  pas- 
sengers to  move  forward  so  he  could  get  up  onto  the  plat- 
form, and  while  the  car  was  in  motion,  the  conductor,  who 
had  been  inside  of  the  car,  came  out  onto  the  rear  platform, 
passed  by  the  passengers  who  were  standing  on  the  platform, 
and,  without  a  word,  kicked  the  boy  in  the  left  side,  in  the 
region  of  the  heart.  The  kick  caused  the  boy  to  let  go  his  hold 
on  the  rail  of  the  car,  and  his  right  foot  touched  the  ground, 
but  someone  caught  him  and  lifted  him  back  onto  the  car;  and 
ultimately  he  got  into  the  inside  of  the  car,  paid  his  fare,  and 
rode  to  Jefferson  avenue.  The  kick  produced  a  bruise,  and 
the  pain  caused  the  boy  to  cry.  The  conductor  admits  that 
his  foot  touched  the  boy.  but  he  says  that  he  had  been  an- 
noyed by  boys  jumping  onto  the  cars,  and  there  was  another 
boy  who  jumped  onto  the  car  and  was  stealing  a  ride,  and  he 
went  out  on  the  back  platform  and  kicked  at  the  other  boy, 
he  jumped  off  the  car  and  avoided  the  kick,  and  his  foot 
swung  around  and  struck  the  plaintiff.  The  case  is  here  be- 
cause the  constitutionality  of  the  nine-juror  law  was  raised 
in  the  trial  court,  and  the  verdict  was  rendered  by  only  ten 
jurors.  Nothing  further  need  be  said  of  that  question,  how- 
ever, as  the  point 'has  been  set  at  rest  by  this  court.  The 
defendant  does  not  question  the  right  of  plaintiff  to  recover 
compensatory  damages,  but  says  that  the  actual  damages 
allowed  by  the  jury  are  so  grossly  excessive  as  to  show 
passion,  prejudice,  or  misconduct  of  the  jury,  and  that 
the  plaintiff  is  not  entitled  to  recover  any  exemplary 
damages,  and  that,  if  he  was,  the  instruction  given  for  the 
plaintiff  on  the  measure  of  damages  is  erroneous.  The  in- 
struction complained  of  is  as  follows:  ''(4)  The  court  in- 
structs the  jury  that  in  assessing  the  plaintiff's  damages,  if 
they  find  for  him,  that  they  are  not  limited  to  the  physical 
injury  inflicted,  or  humiliation  or  disgrace  caused  plaintiff,  if 
any,  by  the  said  act  of  the  said  conductor,  but,  in  addition 
thereto,  if  they  find  the  assault  of  plaintiff  by  said  conductor 
was  malicious  (and  by  the  term  'malicious'  is  not  meant  spile 
or  ill  will,  but  the  intentional  doing  of  a  wrongful  act  with- 
out just  cause  or  excuse),  they  may  allow  such  further  dam- 
ages, known  in  law  as  'exemplary,'  as  will  be  a  puni.«shment 
to  defendant  and  a  wholesome  warning  to  others." 

The  gist  of  the  defendant's  contention  is  that  the  facts  do 
not  warrant  the  giving  of  an  instruction  allowing  exemplary 
damages,  and,  if  they  did,  the  instruction  given,  while  good  ns 
far  as  it  goes,  is  erroneous  in  not  more  clearly  defining  what 
is  necessary  to  constitute  "the  intentional  doing  of  a  wrong- 
ful act  without  just  cause  or  excuse,"  and  that  the  com- 
12  R  R  R— 53 
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pensatory  damages  allowed  are  excessive,  as  also  are  tfae 
exemplary  damages.  It  is  not  denied  that  the  instraction 
given  is  the ''conventional  definition  of 'malice'*'  usually 
given  in  cases  of  this  character  which  are  founded  upon 
malice.  Bat  it  is  urged  that  the  right  to  recover  exemplary 
damages  does  not  flow  from  every  wrongful  act,  but  there 
roust  be  a  wrongful  motive  or  intent,  or  the  acts  must  have 
been  conceived  in  a  spirit  of  mischief,  or  of  criminal  indiffer- 
ence to  the  rights  of  others,  or  mere  wanton,  willful,  or  reck- 
less disregard  of  plaintiff's  rights.  It  is  true  that,  to  entitle 
the  plaintiff  to  punitive  or  exemplary  damages,  the  act  com- 
plained of  must  have  been  maliciously  done,  for  the  law  does 
not  punish  civilly  a  person  for  doing  an  unintentional  wrong. 
It  compensates  the  person  wronged,  but  inflicts  no  punish- 
ment upon  the  offender.  This  being  true,  it  is  necessary  to 
tell  the  jury  what  is  meant  in  law  by  the  term  "malicious," 
for  the  legal  meaning  is  much  broader  than  the  meaning  the 
average  laymen  would  ascribe  to  the  term,  and,  in  a  large 
degree,  it  is  a  different  meaning.  The  average  layman  would 
believe  that  "malicious"  means  ill  will,  spite,  and  hostility 
towards  the  other  party.  This  is  not  the  legal  meaning. 
Those  feelings  may  or  may  not  be  present,  in  the  legal  meaning 
of  the  term.  The  legal  meaning  of  the  term  is  "the  intentional 
doing  ot  a  wrongful  act  without  just  cause  or  excuse."  This 
has  been  the  rule  of  law  in  this  state  ever  since  the  decision  in 
Goetz  V.  Ambs,  27  Mo.  loc.  cit.  32,  where  it  was  expressly 
held  that  instructions  were  properly  refused  because  they 
were  predicated  upon  the  theory  that  the  act  must  have  been 
deliberately  done,  with  ill  will  and  hostility  towards  the 
plaintiff,  and  the  rule  was  laid  down  that,  to  warrant  a  re- 
covery of  exemplary  damages,  the  act  must  have  been  will- 
fully or  intentionally  done;  the  court  saying  (i  loc.  cit.  33): 
^'The  term  'malice'  imports,  according  to  legal  signification, 
nothing  more  than  the  act  is  willful  or  intentional;  and,  when 
used  to  qualify  the  character  of  the  trespass,  it  is  only  em- 
ployed to  distinguish  it  from  that  class  of  injuries  which  one 
person  may  inflict  upon  another  without  the  intention  to  do 
harm,  but  for  which  he  is  responsible,  because  the  act  is  not 
unavoidable."  The  court  adopts  the  definition  of  the  term 
"willfulness,"  given  by  the  Supreme  Court  of  the  United 
States  in  Uinited  States  v.  Taylor,  2  Sumn.  586,  Fed.  Cas. 
No.  16,  442,  as  follows:  "Willfulness — a  wrongful  act  done 
intentionally,  without  just  cause."  In  Trauerman  V.  Lippin- 
cott,  39  Mo.  App.,  loc.  cit.  486,  an  instruction  in  all  essential 
respects  like  the  one  here  under  consideration  was  drawn  in 
question;  and,  speaking  of  it,  the  Kansas  City  Court  of  Ap- 
peals, per  Ellison,  J.,  said:  "The  instruction  defining 
^malice'  is  in  keeping  with  the  case  of  Goetz  v.  Ambs,  27 
Mo.  28,  and  that  case  is  not,  as  might  at  first  appear,  so  irrec- 
oncilable with  the  more  recent  rulings  of  the  Supreme  Court 
on  the  question  in  the  cases  of  Franz  v.  Hilterbrand,  45  Mo» 
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121 ;  Englev.  Jones,  51  Mo.  316;  Graham  v.  Railroad,  66  Mo« 
536;  Seibel  V.  Siemon,  72  Mo.  526;  Bruce  v.  Ulery,  79  Mo. 
322;  Brown  v.  Railroad,  89  Mo.  152  [i  S.  W.  129];  Welsh  v. 
Stewart,  31  Mo.  App.  376;  Prueitt  v.  Cheltenham,  33  Mo. 
App.  18.  From  a  consideration  of  these  cases,  it  would  ap- 
pear that  in  actions  in  the  nature  of  trespass  there  must  be, 
in  ordei  to  justify  exemplary  damages,  some  element  of 
wantonness  or  bad  motive.  There  need  not  be  any  personal 
ill  will  or  spite  towards  the  party  injured,  for  the  wantonness 
or  reckless,  lawless  spirit  may  be  displayed  in  a  trespass 
against  the  property  of  a  stranger.  Malice  may  be  of  a  gen- 
eral nature,  let  the  injury  fall  where  it  may.  State  v. 
Weiners,  66  Mo.  18.  The  instruction  given,  following  Goetz 
^.  Ambs,  supra,  states  that  malice  'means  the  intentional 
doing  of  a  wrongful  act  without  just  cause  or  excuse.'  This 
means  that  he  not  only  intended  to  do  the  act  which  is  ascer- 
tained to  be  wrongful,  but  that  defendant  knew  it  was  wrong- 
ful when  he  did  it.  This  is  as  it  has  always  been  undjcrstood 
in  cases  of  homicide.  Understood  in  this  way,  Goetz  v. 
Ambs  is  not  out  of  line  with  the  foregoing  decisions  requir- 
ing the  act  to  partake  of  wantonness  or  a  reckless  disiegard 
of  the  rights  of  others.  For,  if  one  intentionally  does  a 
wrongful  act,  and  knows  at  the  time  that  it  is  wrongful,  then 
he  does  it  wantonly,  by  which  word  I  understand  is  meant 
causelessly,  without  restraint,  and  in  reckless  disregard  of 
the  rights  of  others.  When  one  intentionally  commits  a 
wrong,  he  does  it  from  an  evil  spirit  and  bad  motive.  Good 
motive  or  spirit  does  not  impel  the  commission  of  willful 
wrong."  Goetz  v.  Ambs,  27  Mo.  28,  has  been  cited  and  ap- 
proved in  the  following  cases:  Freidenheit  v.  Edmundson, 
36  Mo.,  loc.  cit.  226,  88  Am.  Dec.  141;  McKeon  v.  Railroad^ 
42  Mo.,  loc.  cit.  87;  Franz  v.  Hilterbrand,  45  Mo.,  loc.  cit. 
123;  Buckley  v.  Knapp,  48  Mo.,  loc.  cit.  161;  State  v.  Jung- 
ling,  116  Mo.,  loc.  cit.  165,  22  S.  W.  688.  The  term  'inten- 
tionally done"  covers  all  that  has  ever  been  or  could  ever  be 
claimed  as  necessary  to  indicate  to  the  jury  that  the  defend- 
ant knew  that  it  was  wrong,  knew  that  he  had  no  just  cause 
or  excuse  for  so  doing,  and  hence  did  it  willfully  and  wan- 
tonly and  in  reckless  disregard  of  the  rights  of  the  other  paxty. 
Webster's  International  Dictionary  defines  'intentionally" 
to  mean  ''in  an  intentional  manner;  with  intention;  by  de- 
sign; of  purpose'';  and  it  defines  "intentional"  to  mean 
"done  by  intention  or  design;  intended;  designed;  as  the  act 
was  intentional,  not  accidental."  In  Buckley  v.  Knapp,  48 
Mo.,  loc.  cit.  161,  an  instruction  was  given  substantially  like 
the  one  under  consideration;  and  this  court,  per  Wagner,  J., 
speaking  of  the  instruction,  said:  "Whilst  'malice,'  in  its 
common  acceptation,  means  ill  will  towards  some  person,  in 
its  legal  sense  it  is  defined  to  be  a  wrongful  act  done  inten- 
tionally, without  legal  justification  or  excuse;  and,  in  ordi- 
nary actions  for  slander  or  libel,  malice  in  law  is  sufiBcient. 
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and  it  is  to  be  inferred  from  the  pablicatioo  of  the  slanderous 
matter  witboat  such  justification  or  excuse.  In  most  in- 
stances where  an  injury  is  committed  against  the  person  or 
property  of  another,^  the  actual  intention  of  the  author  of  the 
mischief  is  immaterial.  The  law  considers  every  one  whose 
neglect,  carelessness,  and  want  of  due  regard  for  the  rights 
of  others  occasions  injury  to  them  equally  culpable,  and 
bound  to  make  reparation  to  the  extent  of  such  injury,  as 
one  who  willfully  does  the  mischief."  In  Gildersleeve  v. 
Overstolz,  90  Mo.  App.,  loc.  cit.  532,  the  St.  Louis  Court  of 
Appeals,  per  Goode,  J.,  said:  ''This  was  undoubtedly  a  case 
which  warranted  and  even  called  for  an  award  of  punitive 
damages.  The  appellant's  conduct  was  lawless,  high- 
banded,  oppressive,  and  in  utter  disregard  of  respondent's 
rights."  And  the  same  remark  applies  with  even  greater 
appropriateness  to  the  facts  in  judgment  here. 

The  defendant  asked,  and  the  court  gave,  an  instruction 
predicated  upon  the  defendant's  theory  of  the  case — that  the 
conductor  accidentally  kicked  the  plaintiff  while  trying  to 
eject  another  boy  from  the  car  who  was  stealing  a  ride.  The 
jury  therefore  had  the  two  theories  before  them— one,  that 
it  was  accidental;  and  the  other,  that  it  was  intentional. 
They  found  the  fact  to  be  as  the  plaintiff  claimed.  They  be- 
lieved that  the  injury  was  intentionally  inflicted.  If  the 
plaintiff's  version  s  true,  the  act  was  wanton,  willful,  inten- 
tional, brutal,  criminal,  and  deserved  severe  punishment.  If 
the  conductor  honestly  believed  that  the  plaintiff  was  trying 
to  steal  a  ride,  and  intended  to  kick  him  off  of  a  moving  car, 
the  act  was  wanton,  willful,  in  utter  disregard  of  the  rights 
of  the  plaintiff,  inhuman,  and  without  legal  justification  or 
excuse.  The  law  permits  a  common  carrier  to  eject  tres- 
passers from  its  trains,  but  common  humanity  revolts  at  the 
idea  of  kicking  even  a  trespasser  from  a  moving  train.  And 
for  a  grown  man  to  undertake  to  kick  a  boy  of  13  years  off  of 
a  moving  car,  even  though  he  be  a  trespasser,  is  not  only  un- 
lawful, but  it  is  inhuman,  cowardly,  and  contemptible.  It  is, 
of  course,  hard  that  a  master  should  have  to  pay  for  such 
wrongs  of  such  brutes,  but  it  would  be  harder  still  for  the  pub- 
lic to  have  to  suffer  such  wrongs  without  having  adequate 
redress.  The  master  makes  it  possible  for  such  things  to 
happen  by  putting  such  servants  in  a  position  where  they 
can  do  such  wrongs.  The  law  protects  the  master  in  all  his 
rights,  but  it  likewise  affords  redress  for  wrongs  of  the 
master  done  by  his  seivants  to  the  public. 

The  plaintiff  in  this  case  was  a  passenger,  and  not  a  tres- 
passer. His  youth  called  for  greater  protection  from  the  car- 
rier than  if  he  had  been  old  enough  and  strong  enough  to 
take  care  of  himself.  If  he  had  been  a  man,  it  could  not  be 
doubted  that  the  condur.tor  would  not  have  kicked  him  inten- 
tionally or  accidentally.  The  conduct  of  the  conductor,  in 
any  view  of  the  case,  was  inexcusable  and  unlawful.     It 
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^as  a  proper  case  for  exemplary  damages,  and  the  iostr action 
Ciyeoaproperly  declared  the  law.  The  actual  physical  injury 
was  not  very  considerable,  although  the  blow  was  in  a  very 
vital  part  of  the  body,  and  it  is  most  fortunate  that  the  in- 
jury was  no  greater.  The  defendant  contends  that,  if  it  was 
a  criminal  prosecution,  the  maximum  fine  could  not  exceed 
$ioo,  and,  upon  this  predicate,  argues  that  the  damages 
assessed  are  excessive.  But  this  is  not  a  safe  criterion  to 
^o  by.  A  comparison  of  the  fines  allowed  in  criminal  cases 
with  the  amount  of  recovery  allowed  in  civil  cases  for  the 
same  wrong  shows  that  there  is  a  great  disparity.  But  this 
IS  not  surprising,  for,  in  the  first  place,  the  fine  is  the  punish- 
ment which  the  state  inflicts,  while  th?  civil  recovery  is  gen- 
erally allowed  as  a  compensation  to  the  injured  party;  and» 
in  the  next  place,  the  law  allows  both  remedies  to  be  re- 
sorted to,  and  neither  is  a  bar  to  the  other.  If  the  plaintiff 
were  a  prominent  citizen,  the  recovery  would  not  be 
esteemed  too  large  by  any  one.  If  the  plaintiff  were  any 
man's  mother  or  wife  or  sister,  it  would  not  be  esteemed  too 
high.  The  plaintiff  is  a  child.  Women  and  children  are  the 
especial  favorites  of  the  law,  as  they  are  of  all  right-thinking 
men,  because  they  are  generally  helpless  to  protect  them- 
selves. Counsel  for  plaintiff  have  collated  many  similar 
cases  where  recoveries  larger  than  the  verdict  in  this  case 
ivere  upheld,  and  where  the  injury  was  no  greater.  Of  these 
cases,  a  reference  to  the  following  will  sufiBce:  In  Trauer- 
man  v.  Lippincott,  39  Mo.  App.  478,  a  recovery  of  $50  actual 
and  $1,450  exemplary  damages  was  sustained.  In  Canfield 
V.  Railway,  59  Mo.  App.  366,  a  judgment  for  $2,000  was  sus- 
tained. In  Ruth  V.  St.  Louis  Transit  Co.,  98  Mo.  App.  i, 
71  S.  W.  1055,  ^  recovery  of  $1,000  was  permitted.  In  Rail- 
road V.  Baird  (Ala.)  30  South.  456,  $4  L.  R.  A.  752,  89  Am. 
"St.  Rep.  43,  a  judgment  for  $2,500  was  affirmed.  In  Draper 
V.  Baker,  61  Wis.  450,  21  N.  W.  527,  50  Am.  Rep.  143,  a  ver- 
<]ict  of  $1,200  was  allowed  to  stand.  In  Railroad  v.  Martino, 
2  Tex.  Civ.  App.  634,  18  S.  W.  1066,  21  S.  W.  781,  a  verdict 
'for  $2,000  was  upheld.  In  Goddard  v.  Railroad,  57  Me.  202, 
a  verdict  for  $4,850  was  affirmed,  although  there  was  no 
physical  injury  inflicted.  In  Railroad  v.  Osborne,  97  Ky. 
112,  30  S.  W.  21,  a  verdict  of  $1,000  was  approved.  In  Rail- 
road V.  Garrett,  8  Lea.  438,  41  Am.  Rep.  640,  a  verdict  for 
$2,000  was  sustained.  In  Railroad  v.  Latimer,  28  111.  App. 
552,  a  verdict  for  $2,000  was  upheld.  In  Craker  v.  Railroad, 
36  Wis.  657,  17  Am.  Rep.  504,  a  verdict  for  $1,000  actual 
damages  was  approved  where  the  train  conductor  kissed  the 
lady  plaintiff  five  times  on  her  lips. 

The  verdict  and  judgment  are  clearly  for  the  right  party. 
The  assault  was  unprovoked  and  most  reprehensible.  The 
damages  are  not  so  great  as  to  manifest  misconduct  or  par- 
tiality of  the  jury,  nor  to  offend  against  a  judicial  sense  of 
justice  and  right.  The  judgment,  therefore,  is  affirmed.  All 
concur. 
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ALLEN  V.  NORTHERN  PAC.  RY.  CO. 
(Supreme  Court  of  Washington,  June  21,  1904.) 

[77  Pac.  Rep.  204.] 

Injury  to  Passenger — Negligence — Question  of  Law« — In  an  action 
by  a  passenger  against  a  carrier  for  personal  injuries,  the  question 
of  negligence  is  one  of  law,  for  the  court,  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same  inference  from  them, 
and  when  the  conclusion  follows,  as  a  matter  of  law,  that  no  recovery 
can  be  had  on  any  view  of  the  evidence. 

Same — Same — Frima  Facie  Evidence.* — ^The  fact  that  a  passenger 
is  injured  by  something  under  the  control  of  the  carrier  is  not 
necessarily  prima  facie  evidence  of  negligence  of  the  carrier. 

Same — Boarding  Moving  Train. — ^A  passenger  who  had  left  the 
train  and  entered  a  restaurant  on  a  ferry,  being  informed  that  his 
train  was  leaving  him,  attempted  to  climb  on  the  steps  of  a  moving 
car,  when  a  jerk  of  the  train  occasioned  by  an  increase  of  speed 
necessary  to  ascend  an  incline  overbalanced  him,  and  he  was  struck 
by  some  obstruction  close  to  the  car,  but  necessary  in  the  operation 
of  the  road.  Held,  that  no  negligence  was  shown  on  the  part  of  the 
railroad  company. 

Same — Presumption  of  Negligence. — ^There  was  no  presumption  of 
negligence  arising  from  the  accident. 

Hadley  and  Dunbar,  J  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County;  R.  B.  Albert- 
sou,  Judge. 

Action  by  W.  J.  Allen  against  the  Northern  Pacific  Rail- 
way Company.  There  was  a  verdict  for  plaintiff,  and,  from 
an  order  granting  a  new   trial,  plaintiff  appeals.     AfiBrmed. 

Walter  S.  Fulton  and  Vince  H.  Faben,  for  appellant. 
Jas.  F.  McElroy  and  B.  S.  Grosscup,  for  respondent. 

PER  CURIAM.  This  action  was  brought  in  the  superior 
court  of  King  county  by  W.  J.  Allen,  plaintiff,  against  the 
Northern  Pacific  Railway  Company,  a  corporation,  defend- 
ant, to  recover  compensation  for  personal  injuries.  The 
cause  was  tried  before  the  court  and  a  jury.  A  verdict  wa» 
returned  for  plaintiff,  which,  upon  the  motion  of  defendant, 
was  set  aside  and  a  new  trial  granted  by  the  lower  court  upon 
the  sole  ground,  as  stated  in  the  record,  ''that  the  evidence 
introduced  at  the  trial  herein  failed  to  show  any  act  or  acts 
of  negligence  on  the  part  of  the  defendant."  The  plaint ifiF 
excepted  and  appealed  from  the  order  granting  the  new 
trial.  The  only  error  assigned  is  that  the  trial  court  erred  in 
making  said  order.  The  court  having  stated  the  ground  of 
its  decision  tn  the  order  granting  the  new  trial,  the  sole  prop- 
osition presented  for  our  consideration  upon  this  appeal  is 
whether  any  act  or  acts  of  negligence  on  the  part  of  respond- 
ent appeared   in  the  evidence  which   became  a  question  for 

^^^— ■  I  ■  ■        ■       W  IWI      ■  ■!    1^^     ■  ■  ■■  ■  ^^^^i^^^»^—  !■_      „■■■         ■■■—l.l        ■■■■■■»     ■■^■^.i—l — ^B^ 

*As  to  the  presumption  of  negligence  from  mere  fact  of  injury  to 
passenger,  see  foot-note  appended  to  McCord  v.  Atlanta  &  C.  Air 
trine  R.  Co.  (N.  Car.),  10  R.  R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,. 
275,  where  all  the  preceding  authorities  in  this  series  are  collected. 
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the  consideration  of  the  jury  at  the  trial.     Gray  v.  Washing- 
ton Water  Power  Co.,  27  Wash.  713.  68  Pac.  360. 

On  January  13,  1902,  appellant,  W.  J.  Allen,  was  a  pas- 
senger on  one  of  respondent's  trains,  bound  from  Portland, 
Or.,  to  Seattle,  Wash.  When  this  train  reached  the  Colum- 
bia river,  an  employee  thereon  informed  appellant  that  he 
would  have  sufficient  time  in  which  to  get  breakfast  on  the 
ferry.  Thereupon  the  appellant  left  the  train,  went  into  the 
restaurant  on  the  ferry,  and  ordered  his  breakfast.  Ordi- 
narily the  time  occupied  in  crossing  this  river  on  the  ferry 
was  about  20  minutes.  Soon  after  commencing  his  meal,  he 
heard  the  train  give  what  he  believed  to  be  a  signal  for  its  de- 
parture from  the  ferry.  The  man  in  charge  of  this  eating 
bouse  said  to  appellant:  ^'You  better  hurry  up.  The  train 
will  pull  out  and  leave  you.''  Mr.  Allen  testified  in  this 
connection  on  his  direct  examination  as  follows:  ''So  I  just 
quit  eating  right  there,  and  paid  him  for  my  meal,  and 
walked  out,  and  as  I  went  out  the  train  was  moving  off. 
Q.  Let  me  ask  you  right  there,  where  was  the  train  when  you 
went  out,  with  reference  to  where  you  were;  that  is,  on  the 
ferry?  A.  Well,  it  was  towards  the  other  end  of  the  boat. 
Q.  That  is,  it  was  towards  this  side — the  Washington  side? 
A.  Towards  the  Washington  side;  yes,  sir.  Q.  And  you  saw 
it  moving,  did  you,  as  you  came  out?  A.  Yes,  sir.  Q.  And 
believed  that  to  be  your  train,  did  you?  A.  Yes,  sir.  Mr. 
McElroy:  I  object  now  to  the  leading  of  the  witness,  if  the 
court  please.  The  Court:  I  think  the  questions  are  leading. 
0.  What  did  you  do,  then,  upon  coming  out  and  seeing 
your  train?  A.  Well,  I  saw  the  train  moving  out,  and  started 
to  catch  the  train,  and  I  started  with  a  little  run  to  catch  it, 
and  it  was  close  to  the  other  end  of  the  ferry,  and,  as  I 
jumped  on  the  step  of  the  platform — onto  the  platform  of  the 
last  car — why,  I  got  one  foot  on  and  stepped  up  to  the 
second  step,  and  as  I  did  so  the  train  gave  a  very  sudden 
lurch  or  jerk,  and  overbalanced  me  and  throwed  me  ofi  the 
car,  and  I  struck  some  timber  or  piling' or  something.  I 
don't  know  what.  Q.  How  fast  was  the  train  moving  when 
you  came  out  of  the  eating  house  there?  A.  Well,  it  was  not 
going  fast  at  all.  I  did  not  have  no  trouble  to  catch  it.  I 
have  often  caught  trains.  *  *  *  jt  was  not  going  over  a 
mile  an  hour,  I  don't  think.  *  *  *  Q.  Now,  where  was 
this  obstruction,  with  reference  to  the  right  of  way  or  the 
passageway  leading  from  the  ferry  up  on  to  the  mainland? 
*  *  *  A.  Well,  it  could  not  have  been  only  just —  It  was 
right  close  to  the  car,  because  I  remember  when  I  over- 
balanced on  the  step  with  the  jerk— with  the  forcible  jerk — 
that  the  engine  or  the  cars  gave,  it  overbalanced  me,  and  I 
just  tipped  backwards,  and  it  struck  me  some  way.  I  don't 
know  how."  Appellant  suffered  severe  injuries,  and  was 
picked  up  in  an  unconscious  condition,  in  which  state  he  xe- 
mained  for  several  days.     Appellant  testified  that  he  re- 
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ceived  no  warniog  that  be  should  not  board  tbe  train. 
Timothy  Maboney,  a  witness  for  respondent,  testified,  in 
part,  that  in  January,  1902.  be  was  a  deckhand  on  this  ferry- 
boat; that  witness  had  bis  regular  work  to  perform;  that  it 
was  witness*  duty,  if  he  saw  anybody  about  to  board  the 
train,  whom  he  thought  was  liable  to  get  hurt,  to  stop  him. 
''The  train  was  in  motion.  Mr.  Allen  made  a  move  to  get  on 
the  train,  and  I  told  him  not  to  get  on,  and  that  is  all  there 
is  to  it."  E.  E.  Weymouth,  one  of  respondent's  witnesses, 
teatiBed  that  be  was  tbe  supervisor  of  bridges  and  buildings 
OQ  tbe  Pacific  Division  of  the  respondent  company;  that  the 
clearance  between  the  platform  of  the  coach  and  the  lever  or 
upright  with  which  appellant  came  in  contact  when  injured 
was  about  26  inches;  that  this  appliance  is  absolutely  nec- 
essary for  the  operation  of  the  pontoon  and  tbe  receiving  of 
tbe  ferryboat.  It  also  appeared  by  the  testimony  that  the 
eagine  while  attacked  to  the  cars  first  moved  slowly,  and 
then,  as  the  incline  from  the  ferry  to  the  station  at  Kalama 
was  approached,  it  was  necessary  to  increase  the  speed  in 
order  to  make  the  ascent.  It  would  seem  from  the  evidence 
that  the  cars  must  have  been  in  motion  for  at  least  200  feet 
when  appellant  boarded  this  particular  car.  The  followicg 
statement,  explanatory  of  appellant's  contentions,  appears 
in  the  brief  oi  his  counsel:  ''The  acts  of  negligence  which 
were  alleged  and  found  by  the  jury  to  have  caused  appellant's 
injuries  were  the  failure  of  respondent  to  provide  facilities 
which  would  have  enabled  the  appellant  to  safely  board  the 
train;  starting  the  train  suddenly  after  appellant  had  boarded 
the  same;  and  placing  and  maintaining  in  the  passage  and 
right  of  way  leading  from  the  ferry  a  pile,  or  obstruction  of 
like  nature,  which  rendered  the  right  of  way  dangerous  to 
(:assengers  situated  as  was  appellant,  on  trains  leaving  tbe 
ferry."  The  jury  by  its  verdict  afiBrmed  that  appellant  was 
free  from  contributory  negligence  in  boarding  the  train,  and 
that  he  was  not  warned  against  so  doing  by  any  employee  of 
respondent.  All  conflict  in  the  testimony  was  settled  by  the 
jury.  Therefore  the  sole  question  raised  on  this  record  is 
whether  the  evidence  adduced  at  tbe  trial  shows  or  tends  to 
establish  that  appellant  was  injured  by  tbe  negligence  of  re- 
spondent company,  as  alleged.  Appellant,  under  the  issues 
as  formulated  by  the  pleadings,  assumed  the  burden  of  proof 
in  that  behalf. 

The  question  of  negligence  is  one  of  law,  for  the  court, 
only  where  the  facts  are  such  that  all  reasonable  men  must 
draw  the  same  inference  from  them,  and  when  the  conclusion 
follows,  as  a  matter  of  law,  that  no  recovery  can  be  had  upon 
any  view  which  can  properly  be  taken  of  the  facts  the  evi- 
dence tends  to  establish.     Towle  v.  Stimson  Mill  Co.  (Wash.) 

74  Pac.  471. 

It  is  urged  by  appellant  that,  whenever  a  passenger  is  in- 
jured by  something  which  is  under  the  control  of  tbe  carrier^. 
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the  fact  of  the  iojory  is  itself  prima  facie  evidence  of  oegli* 
l^ence  on  the  part  of  the  carrier.  In  Hawkins  v.  Front  Street 
Cable  Ry.  Co.,  3  Wash.  St.  592,  28  Pac.  102 1,  16  L.  R.  A. 
S08,  28  Am.  St.  Rep.  72,  which  was  an  action  to  recover 
compensation  for  injuries  sustained  by  Marie  Hawkins,  one 
of  the  respondents,  while  she  was  a  passenger  riding  upon 
one  of  appellant's  street  cars,  the  trial  court,  among  other 
things,  instructed  the  jury  that  ''It  is  the  law  that,  where  a 
passenger  being  carried  on  a  train  is  injured  without  fault  of 
Lis  own,  there  is  legal  presumption  of  negligence,  casting 
upon  the  carrier  the  burden  of  disproving  if  This  court 
held  that  ''such  is  not  the  law  as  laid  down  by  very  numerous 
authorities."  At  page  597,  3  Wash.  St.,  page  1023,  28  Pac, 
16  L.  R.  A.  808,  28  Am.  St.  Rep.  72,  in  the  opinion  delivered 
by  Stiles,  J.,  the  following  language,  trom  Meier  v.  Pa.  R. 
R.  Co.,  64  Pa.  225,  3  Am.  Rep.  S8i,  is  quoted  with  ap- 
proval: "Prima  facie,  where  a  passenger  being  carried  on  a 
train  is  injured  without  fault  of  his  own,  there  is  a  legal  pre- 
sumption of  negligence,  casting  upon  the  carrier  the  onus  of 
disproving  it.  This  is  the  rule  when  the  injury  is  caused  by 
a  defect  in  the  road,  cars,  or  machinery,  or  by  a  want  of  dil- 
igence or  care  by  those  employed,  or  by  any  other  thing 
which  the  company  can  and  ought  to  control  as  a  part  of  its 
duty  to  carry  passengers  safely;  but  this  rule  of  evidence  is 
not  conclusive."  Again,  in  the  opinion  of  the  court  in 
Klepsch  V.  Donald,  8  Wash.  164,  35  Pac.  622,  this  language 
is  used:  "A  passenger  on  a  railroad  train  is  injured,  and  the 
fact  of  injury  alone  does  not  sustain  a  charge  of  negligence; 
but,  if  the  train  was  derailed  by  reason  of  a  broken  wheel, 
the  presumption  arises  that  the  carrier  was  negligent  in  not 
providing  a  sound  one."  In  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  II  Sup.  Ct.  859,  35  L.  Ed.  458,  the  court 
held  that  an  accident  happening  to  a  passenger  riding  on  the 
railway  of  the  carrier,  caused  by  the  train  coming  in  contact 
with  a  landslide,  raises,  when  shown,  a  presumption  of  neg- 
ligence on  the  part  of  the  carrier,  and  throws  upon  it  the 
burden  of  showing  that  the  slide  was  in  fact  the  result  of 
causes  beyond  its  control.  The  general  language  employed 
in  the  court's  opinion,  quoted  by  the  appellant,  should  be 
considered  with  reference  to  the  facts  of  the  particular  case 
decided.  "It  is  therefore  too  broad  a  statement  of  the*rule 
to  say  that  in  all  cases  a  presumption  of  negligence  on  the 
part  of  the  carrier  arises  from  the  mere  happening  of  the 
accident,  or  an  injury  to  a  passenger,  regardless  of  the  cir- 
cumstances and  nature  of  the  accident.  The  true  rule  would 
seem  to  be  that  when  the  injury  and  circumstances  attending 
it  are  so  unusual  and  of  such  a  nature  that  it  could  not  well 
have  happened  without  the  company  being  negligent,  or 
when  it  is  caused  by  something  connected  with  the  equip- 
ment or  operation  of  the  road,  over  which  the  company  has 
entire  control,  without  contributory  negligence  on  the  part 
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of  the  psissenger,  a  presamption  of  negligence  on  the  part  of 
the  company  usually  arises  from  proof  of  snch  facta,  in  the 
absence  of  anything  to  the  contrary,  and  the  burden  is  then 
cast  upon  the  company  to  show  (hat  its  negligence  did  not 
cause  the  injury."  Elliott  on  Railroads,  vol.  4,  §  1644,  and 
authorities  cited.  In  Fern  v.  West  Jersey  Ferry  Co.,  143  Pa.. 
122,  22  Atl.  708,  13  L.  R.  A.  366,  the  court  said :  ''The  cause 
of  the  accident  was  known  as  well  to  the  appellant  as  to  the 
company.  In  such  case  the  presumption  of  negligence  aris- 
ing  from  the  mere  fact  that  a  passenger  was  injured  while  on 
the  appellant's  boat  has  no  application.  *  *  *  As  the 
appellant  failed  to  show  any  omission  or  yiolation  of  duty  by 
the  company  in  connection  with  the  cause  of  the  accident, 
we  think  the  nonsuit  was  properly  ordered."  The  presump- 
tion "arises  not  from  the  naked  fact  that  an  injury  has  been 
inflicted,  but  from  the  cause  of  the  injury,  or  from  other  cir- 
cumstances attending  it."  Pa.  R.  Co.  V.  MacKinney,  124  Pa. 
462,  17  Atl.  14,  2  L.  R.  A.  820,  10  Am.  St.  Rep.  601.  In  a  case 
where  the  fact  of  no  negligence  is  fixed  by  the  proofs,  a  mere 
presumption  cannot  overcome  it.  Bernhardt  v.  Railroad,  15Q 
Pa*  363,  28  Atl.  140.  See,  also,  exhaustive  note,  Barnowski  v. 
Helson,  15  L.  R.  A.  33.  Etson  v.  Ft.  Wayne  &  B.  I.  Ry.  Co. 
(Mich.)  68  N.  W.  298,  was  an  action  to  recover  damages  for 
alleged  negligence  on  the  part  of  the  carrier.  The  point  de- 
cided is  succinctly  presented  in  the  syllabus:  "In  an  action 
against  an  electric  street  railway  by  a  passenger  for  personal 
injuries,  evidence  merely  that  plaintiff,  who  was  upon  the 
platform  to  alight  as  soon  as  the  car,  which  was  slowing  up, 
stopped  at  the  far  side  of  the  street — its  usual  stopping  place 
— was  thrown  from  the  car  by  a  sudden  jerk  when  the  car 
was  only  halfway  across  the  street,  is  insu£Bcient,  in  the  ab- 
sence of  evidence  as  to  the  cause  of  the  sudden  jerk,  to  war- 
rant a  recovery  by  plaintiff."  If  this  proposition  be  correct^ 
it  follows  logically  that,  if  it  had  appeared  that  such  lurch 
was  necessary  to  effect  a  legitimate  purpose,  there  would 
have  been  no  negligence  on  the  part  of  the  railroad  company. 
See,  further,  Schmidt  v.  North  Jersey  St.  Ry.  Co.  (N.  J. 
Sup.)  49  Atl.  438. 

The  able  counsel  for  appellant  argue  that  the  case  of  An- 
derson V.  City  &  Suburban  Ry.  Co.  (Or.)  71  Pac.  6S9.  is  an 
authority  directly  in  point  in  support  of  their  contentions  in 
the  present  controversy.  It  appeared  that  a  street  railway 
company  constructed  its  tracks  so  near  the  superstructure  of 
a  bridge  as  to  leave  only  8  inches  between  the  frame  thereof 
and  the  outer  edge  of  the  footboard  of  its  open  cars;  that  a 
passenger,  while  riding  on  the  footboard  with  the  knowledge 
and  consent  of  the  carrier — the  seats  inside  of  the  car  all 
being  occupied — was  injured  by  coming  in  contact  with  a 
strut  of  the  bridge;  and  there  was  evidence  tending  to  show 
that  the  car  was  going  at  an  unlawful  rate  of  speed,  and  that 
no  warning  was  given.     It  was  held — and  we  think  correctly 
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— that  the  companv's  negligence  was  a  question  for  the  jury. 
In  the  case  at  bar  it  is  not  pretended  that  appellant,  when 
injured,  was  on  this  particular  step  or  platform  of  respond- 
ent's car  with  the  knowledge  or  consent  of  any  of  respond- 
ent's servants  or  trainmen.  The  engine  and  cars  thereto 
attached  had  proceeded  a  considerable  distance  from  the 
starting  point  on  the  ferry  when  appellant  boarded  the  car 
without  invitation,  express  or  implied,  on  the  part  of  re- 
spondent. In  so  doing,  could  he  impose  upon  respondent 
company  the  duty  of  warning  him  of  possible  danger?  Was 
the  respondent  bound,  at  its  peril,  to  know  that  a  passenger 
was  liable  to  board  one  of  its  cars  while  in  motion  at  an  un- 
usual place,  just  as  the  engine  was  about  to  make  the 
ascent  of  this  incline?  We  think  that  these  questions  must 
be  answered  in  the  negative.  The  lurch  or  jerk  of  the  car 
on  which  appellant  was  riding,  and  of  which  he  complains, 
was  occasioned  by  the  increase  of  power  necessary  to  ascend 
such  incline.  We  fail  to  see  how  the  appellant  can  justly 
charge  negligence  on  respondent  or  its  servants  by  reason  of 
such  sudden  movement  of  the  engine  and  cars,  under  the  evi- 
dence and  circumstances  as  disclosed  by  this  record.  True, 
this  lurch  caused  appellant's  body  to  swing  out  about  26 
inches  from  the  car,  which  brought  him  in  contact  with  the 
upright;  but  it  appeared  in  evidence  that  this  appliance  was 
necessary  to  operate  the  pontoon,  and  there  was  no  testi- 
mony tending  to  show  that  it  was  in  a  dangerous  position. 
The  verdict  of  the  jury  settled  the  question  in  appellant's 
favor — that  he  received  no  warning  at  or  about  the  time  he 
boarded  the  car  in  question.  Still  we  think  that  respondent 
was  not  bound  to  warn  passengers  against  boarding  its  cars 
under  the  circumstances  shown  by  this  record.  A  cairier, 
acting  as  a  prudent  and  careful  person,  with  a  proper  regard 
for  human  safety,  cannot  be  held  as  an  insurer  against  all 
possible  accidents  happening  to  its  passengers  in  conse- 
quence of  boarding  its  trains  at  unusual  places  while  in 
motion,  and  coming  in  contact  with  objects  near  the  rail- 
way track,  rightfully  placed  therefor  the  purpose  of  operating 
its  line  of  railroad.  We  are  unable,  after  a  careful  research, 
to  find  any  authority  which  goes  to  the  extent  for  which  ap- 
pellant contends. 

Appellate  quotes  from  North  Chicago  Street  R.  R.  Co.  v. 
Williams,  140  111.  275,  29  N.  E.  672.  the  following  paragraph : 

^' Where  a  railroad  company  places  its  tracks  so  near  an  ob- 
struction which  it  is  necessary  for  its  cars  to  pass  that  its 
passengers,  in  getting  on  and  off  the  cars,  and  while  upon 
them,  are  in  danger  of  being  injured  by  contact  with  such  ob- 
struction, it  is  a  fair  question  for  the  jury  whether  the  com- 
pany is  or  is  not  guilty  of  negligence." 

But  that  case  is  plainly  distinguishable  in  principle  from 
the  action  at  bar.  The  court  then  adds:  ''The  negligence 
charged  against  the  company  is  that  it  placed  the  temporary 
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track  too  near  the  carb  line  of  the  street  and  the  telegraph 
poles  on  the  east  side  thereof."  Plaintiff,  Williams,  boarded 
one  of  defendant's  cars  while  in  motion — propelled  by  horse 
power — came  in  contact  with  the  telegraph  pole,  and  was 
injured.  An  important  featnre  in  the  case  is  mentioned  in 
the  opinion:  ''When  an  open  car  was  passing,  there  were 
from  nine  to  twelve  inches  between  the  telegraph  pole  and 
the  east  ends  of  the  seats;  and,  if  a  man  stood  on  the  rail  or 
platform  ranning  along  the  east  side  of  an  open  car  passing 
that  point,  the  distance  between  his  shoulders  and  the  pole 
would  vary  from  two  to  five  inches  in  different  cars."  The 
evidence  tended  strongly  to  show  that  the  street  railroad 
company  as  negligent  in  laying  its  temporary  track  so  near 
the  telegraph  ^ole,  which  was  an  obstruction.  This  pole 
was  in  nj  sense  an  appliance  necessary  to  operate  its  busi- 
ness, pertaining  to  the  conveyance  of  its  passengers  along  its 
line  of  road.  In  that  case  the  proof  also  showed  that  the 
conductor  saw  the  plaintiff  before  he  stepped  upon  the  car, 
and  shouted  to  him  (plaintiff)  to  'Mook  out"  just  before  he 
was  struck  by  the  pole.  In  the  present  controversy  it  is  not 
claimed  that  the  conductor  or  any  of  the  train  crew  saw  ap- 
pellant board  the  car,  or  had  any  reason  to  believe  that  be 
had  placed  himself  in  a  position  to  receive  injuries  when  the 
engine  and  car  made  this  sudden  movement,  which  became 
necessary,  undet  the  evidence,  as  we  have  heretofore  stated. 
While  it  has  been  held  that  boarding  a  slowly  moving  train 
of  cars  is  not  per  se  negligence  on  the  part  of  the  passenger, 
in  case  of  accident  resulting  therefrom,  still  it  would  seem  to 
follow,  as  a  corollary  of  this  proposition  and  as  a  logical 
sequence,  that  the  carrier  ought  not  to  be  held  liable  for 
actionable  negligence  in  such  cases  unless  the  passenger  is 
able  to  show  affirmatively  that  the  carrier  was  in  some  man- 
ner at  fault  in  causing  the  injuries  for  which  damages  are 
sought  to  be  recovered.  Elliott  on  Railroads,  supra,  and 
citations. 

Applying  the  foregoing  propositions  of  law  to  the  facts  in 
this  controversy,  we  think  that  the  evidence  fails  to  make  out 
a  case  of  actionable  negligence  against  respondent,  that  the 
trial  court  committed  no  error  in  granting  the  motion  for  a 
new  trial,  and  that  the  order  appealed  from  should  be 
affirmed. 

HADLEY,  J.  I  dissent  from  the  conclusion  reached  by  the 
majority  of  the  court  in  this  case. 

Briefly  stated,  testimony  as  to  the  following  facts  appears 
in  the  record:  The  appellant  was  a  passenger  upon  one  of 
respondent's  trains,  making  the  trip  from  Portland,  Or.,  to 
Seattle,  Wash.  The  trains  of  respondent  between  Portland 
and  Seattle  are  transferred  across  the  Columbia  river  upon  a 
Urge  ferryboat.  Coming  from  Portland,  this  boat. starts  at 
Gobel,  on  the  Oregon  side  of  the  river,  and  lands  at.Kalama, 
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CD  the  WashiDgton  side.     Three  sets  of  tracks  are  arranged 
upon  the  boat,  and,  by  means  of  pontoon  approaches,  the 
engines  and  cars  of  the  trains  are  run  upon  these  tracks,  and 
drawn  from  the  boat  to  the  shore  in  the  same  manner.     The 
trains  are  usually  separated  into  sections,  which  are  placed 
upon  the  tracks  aforesaid.    At  one  end  of  the  boat  is  a  lunch- 
room, which  upon  the  occasion   in  question  was  toward  the 
Oregon  shore.     Appellant  inquired  of  seme  employee  upon 
the  train  if  he  would  have  time  to  get  breakfast  in  the  lunch- 
room.    He  was  informed  that  he  would  have  sufiBcient   time. 
The  usual  time  consumed  in  crossing  the  river  is  about  20 
minutes.     Appellant    thereupon  left  bis  car,   went  to  the 
lunchroom,  and  ordered  some  breakfast.     He  testified  that, 
before  he  had  finished  eating,  the  bell  rang,  and  that  the 
man  in  charge  of  the  lunchroom  said:    ^'You  better  hurry 
up.     The  train  will  pull  out  and  leave  you,"  that  he  there- 
upon quit  eating  immediately,  paid  for  his  meal,  and  walked 
out;  that  as  he  went  out  the  train  was  moving  away  and  he 
started  to  catch  it;  that  he  jumped  onto  the  step  of  the  last 
car;  that  while  holding  to  the  railing  he  got  one  foot  on,  and 
stepped  up  to  the  second  step,  and  as  he  did  so  the  train  gave 
a  sudden  lurch  or  jerk,  by  which  he  was  overbalanced   and 
thrown  against  a  piling  or  some  timber  placed  in  the  boat. 
After  he  was  struck  he  says  he  does  not  remember  whai 
occurred     Other  testimony  shows  that  he  was  thrown  off  the 
boat,  and  fell  upon  some  timbers  resting  upon  the  water  be- 
low.    He  was  taken  up  and  left  at  Kalama   in  charge  of  a 
physician.     The  accidetat  happened  on  the   13th  of  January, 
and  he  says  he  did  not  recover  consciousness  until  the  ist  of 
February  following.     He  testified  that  he  believed  it  was  his 
train  which  he  saw  moving  out;  that  the  person  in  charge  of 
the  restaurant  told  him  it  was,  and  that  he  had  to  catch  it  to 
go  through;  that  he  had  no  trouble  in  getting  on,  but  by  the 
sudden  lurch  of  the  train   he  was  thrown  against  the  timber 
aforesaid.     It  appeared  in  evidence  that  the  car  in   which 
appellant  had  been  riding  was  not  in  the  section  of  cars 
which  he  saw  moving,  but  it  was  still  standing  upon  another 
track  on  the  boat.     He  testified,  however,  that  he  saw  no 
one  to  give  him  warning,  and  that  no  one  did  so,  except  the 
man  at  the  restaurant,  who  told  him   his  train  was  leaving, 
and  he  would   have  to  catch  it.     Another  witness  testified 
that  he  was  an  employee  of  respondent,  and  that  he  was  at 
the  time  stationed  upon  the  boat;  that  it  was  his  duty  to 
warn  passengers  against  danger;  and  that  he  did  warn  the 
appellant.     From  his  testimony,  the  warning  which  he  says 
be  gave  must  have  been  given  as  appellant  was  about  in  the 
act  of  getting  upon  the  steps.     He  says  that  after  he  gave 
the  warning   he  turned  away,  and  did  not  look  further  after 
appellant.     It  was  testified   that  the  lurch   of  the  train  was 
necessary  in  its  operation  at  that  place,  by  reason  of  ascend- 
ing the  incline  leading  from  the  boat  to  the  shore.     It  was 
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al3o  testified  that  the  timber  against  which  appellant  was 
thiown  was  about  36  inches  from  the  steps  of  the  car,  and 
that  it  was  a  necessary  timber  (or  the  operation  of  the  boat, 
as  constructed.  The  foregoing  is  a  substantial  statement  of 
the  material  testimony  that  may  be  said  to  relate  to  the  ques- 
tion of  negligence  on  the  part  of  respondent.  The  court 
denied  the  challenge  to  appellant's  evidence,  and  afterwards 
submitted  the  case  to  the  jury;  evidently  believing  at  the 
time  that  sufficient  evidence  of  negligence  had  appeared  to 
require  its  submission.  Upon  motion  for  new  trial  the  court, 
however,  concluded  that  negligence  had  not  been  shown. 

It  may  well  be  said  that  the  conditions  surrounding  appel- 
lant at  the  time  of  the  accident  were  not  ordinary.  It  is  not 
usual  to  transfer  trains  of  cars  across  streams  in  the  manner 
described.  The  method  used  is  doubtless  reasonably  safe, 
and  no  criticism  is  to  be  lodged  against  respondent  (or 
adopting  such  method.  But  the  method  required  the  sep- 
aration of  the  cars  of  the  train  into  sections.  These  were 
placed  upon  difierant  tracks,  and  were  necessarily  moved  at 
difierent  times.  It  was  also  necessary  to  pull  them  up  the 
incline  from  the  boat  to  the  shore,  thus  involving  the  appli- 
cation, suddenly  or  otherwise,  of  the  required  power  to  effect 
the  ascent.  It  is  manifest  that  under  such  circumstances  a 
high  degree  of  care  was  required  of  respondent  both  in  the 
construction  and  operation  of  its  boat,  in  the  movement  of  its 
cars,  and  in  guarding  its  passengers  against  confusion  and 
danger.  I(  passengers  were  permitted  to  leave  the  cars  at 
all,  the  duty  rested  upon  respondent  to  see  that  they  were 
warned  against  danger,  and  so  informed  as  to  train  move- 
ments that  they  nec^  not  become  confused  thereby.  No  re- 
strictions seem  to  have  been  placed  upon  passengers  leaving 
the  cars.  The  porter  of  the  rear  car,  called  the  "observa- 
tion car,"  testified  that  the  rear  platform  thereof  was  sur- 
rounded by  an  inclosed  railing,  with  a  gateway  opening 
through  it;  that  he  opened  the  gateway  when  upon  the  boat; 
and  that  a  number  of  passengers  went  out  upon  the  boat  and 
returned  to  the  cars  by  the  same  way.  He  says  when  the 
train  started  he  closed  this  gateway,  so  that  no  one  could 
have  entered  the  car  from  that  way  afterward.  This  was  the 
car  which  appellant  attempted  to  enter,  and  by  way  of  this 
platform.  Appellant  testified  that  when  he  jumped  upon  the 
steps  the  way  to  the  platform  was  open,  so  that  he  could 
have  entered.  This  (act  is  in  dispute  between  the  porter  and 
appellant.  But  be  that  as  it  may  it  appears,  in  any  event, 
that  a  number  of  passengers,  including  appellant,  were  out  of 
the  cars  and  moving  about  the  boat.  Passengers  thus  per- 
mitted upon  the  boat  were  under  the  special  care  of  respond- 
ent, and  were  entitled  to  reasonable  warning  of  liability  to 
danger,  and  against  the  probability  of  confusion  by  train 
movements.  Appellant  says  that  he  received  no  warning, 
and  saw  no  one  tbere  to  give  it.     This  testimony,  if  true,  we 
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think,  under  all  the  circumstances,  showed  at  least  some  neg- 
ligence upon  respondent's  part.  It  is  true,  as  stated,  that  a 
"Witness  for  respondent  testified  that  he  gave  appellant  warn- 
ing, but  that  made  the  matter  of  a  warning  merely  a  disputed 
fact,  which  it  was  the  jury's  province  to  determine.  Again, 
while  it  was  testified  that  the  upright  timber  which  appellant 
struck  was  necessary  for  the  operation  of  the  boat  as  con- 
structed, yet  it  became  a  question  whether  its  location  so 
near  the  side  of  the  cars  was  necessary  and  proper  in  view  of 
the  apparently  necessary  lurching  of  the  train  as  it  passed 
that  point.  It  has  been  often  held  that  it  is  not  necessarily 
negligence  per  se  for  one  to  get  aboard  a  slowly  moving 
train,  the  fact  of  negligence  depending  upon  the  circum- 
stances of  each  particular  case.  Respondent  was  therefoie 
bound  to  take  notice  that,  in  the  absence  of  propei  care  or 
warning,  passengers  might  attempt  to  get  aboard  slowly 
moving  cars  at  or  about  the  point  in  question,  and  might 
possibly,  by  the  necessary  lurch  of  the  train,  be  thrown  in 
contact  with  the  timber  only  26  inches  in  the  clear  from  the 
cars.  I  think  all  these  circumstances  bearing  upon  the  ques- 
tion of  respondent's  negligence  were  at  least  sufficient  to 
call  for  their  submission  to  the  jury. 

It  is  said  in  the  briefs  that  the  court  was  mainly  influenced 
in  its  ruling  on  the  motion  for  new  trial  by  the  decision  of 
this  court  in  Blakney  v.  Seattle  Electric  Co.,  28  Wash.  607, 
68  Pac.  1037.  The  negligence  alleged  in  that  case  was  the 
sudden  lurch  of  a  street  car  by  which  the  respondent  claimed 
she  was  thrown  to  the  ground  while  in  the  act  of  getting  off 
the  car.  The  evidence  uncontradicted  in  the  record  showed 
that  the  respondent  did  not  fall  at  a  street  crossing  but  at  a 
point  near  the  middle  of  a  block  while  she  was  attempting  to 
step  off  the  car.  She  did  not  notify  the  conductor,  who  was 
busy  collecting  fares,  that  she  desired  to  leave  the  car,  but 
she  went  to  the  rear  platform  for  the  purpose  of  getting  ofl. 
She  admitted  that  she  was  preparing  to  alight  when  she  fell, 
and  claimed  that  a  sudden  lurch  of  the  car  caused  her  to  fall. 
She  was  in  the  act  of  getting  off  while  the  car  was  in  motion, 
and  at  a  place  where  it  did  not  usually  stop,  without  any 
notice  to  the  operators  of  the  car  that  she  desired  or  was 
attempting  to  do  so.  Witnesses  called  by  the  respondent 
herself  testified  that  there  was  no  jerk  of  the  car,  but  that  the 
car,  already  in  motion,  simply  increased  its  speed  while  the 
respondent  was  in  the  act  of  stepping  off  about  the  middle 
of  a  block.  The  court  held  that  it  was  not  negligence  per 
se  to  increase  the  speed  of  the  car,  and  that  it  was  not  neg- 
ligence to  do  so  when  a  passenger  was  in  the  act  of  alighting 
unless  the  car  company  knew,  or  by  the  exercise  of  reason- 
able diligence  could  have  known,  of  that  circumstance.  I  do 
not  think  that  the  circumstances  of  that  case  are  similar  to 
those  in  the  one  at  bar.  The  accident  occurred  at  a  place 
where  the  car  company  could  not  reasonably  have  expected 
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that  a  passenger  would  attempt  to  alight  withont  notice  to 
that  efiect.  It  was  at  a  place  where  the  car  was  properly 
proceeding  on  its  coarse,  and  the  company  had  a  right  to  in* 
crease  the  speed  under  those  circumstances.  In  the  case  at 
bar,  however,  the  passenger  was  attempting  to  board  a  train 
at  a  place  where  it  was  just  starting.  Other  passengers  had 
gone  outside  of  the  cars  and  returned.  The  testimony  of  the 
porter  showed  that  this  was  a  common  occurrence.  Re- 
spondent must  have  known  that  those  who  had  been  per- 
mitted to  leave  the  cars  would  expect  to  return  when  the 
train  was  ready  to  move.  It  must  have  known  that,  if  it 
permitted  its  passengers  to  go  out  upon  the  boat,  the  nec- 
essary and  reasonable  information,  warning,  and  facilities 
for  the  safe  and  timely  return  should  be  provided,  and  those 
in  accordance  with  the  peculiar  nature  of  the  surroundings 
and  possibility  of  attendant  danger.  Respondent  was  also 
chargeable  with  knowledge  of  all  the  conditions,  appliances, 
and  surroundings  attending  the  movement  of  the  train  at 
that  time  and  place,  and  the  possibility  of  accidents  happen- 
ing to  passengers  returning  to  the  cars.  It  was  therefore  for 
the  jury  to  say  whether  due  care  was  exercised  at  that  time 
and  place;  whether  there  was  lack  of  proper  care  in  placingf 
the  timber  so  near  the  cars,  particularly  when  the  lurch  of 
the  train  was  necessary  as  it  passed  that  point;  and  whether 
these  conspiring  together  were  the  proximate  cause  of  appel- 
lant's injury.  '^It  is  well  settled  that,  where  there  is  uncer- 
tainty as  to  the  existence  of  either  negligence  or  contributory 
negligence,  the  question  is  not  one  of  law,  but  of  fact,  and  to 
be  settled  by  a  jury;  and  this  whether  the  uncertainty  arises 
from  a  conflict  in  the  testimony,  or  because  the  facts  being 
undisputed  fair-minded  men  will  honestly  draw  difilerent  con- 
clusions from  them."  Richmond,  etc.,  Co.  v.  Powers,  14^ 
U.  S.  43,  4!)f  13  Sup.  Ct.  748,  37  L*  Ed.  642.  See,  also.  Lane 
V.  Spokane  Falls,  etc.,  Ry.  Co.,  21  Wash.  ii(^  57  Pac.  367,  4& 
L.  R.  A.  153,  7S  Am.  St.  Rep.  821.  As  based  particularly  upon 
facts  somewhat  similar  to  those  here  involved,  and  where 
the  question  of  negligence  was  held  to  be  for  the  jury,  see 
North  Chicago,  etc.,  Co.  v.  Williams,  140  111.  275,  29  N.  E. 
672;  Anderson  v.  Railway  Co.  (Or.)  71  Pac.  659;  Kulman  v. 
Erie  R.  Co.  (N.  J.  Err.  &  App.)  47  Atl.  497;  5  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  581. 

I  believe  the  court's  first  impression  of  the  evidence  in  this 
case  was  the  correct  one,  within  the  rules  governing  facts 
which  are  for  the  jury.  I  therefore  think  the  verdict  should 
not  have  been  set  aside  on  the  ground  that  there  was  no  evi- 
dence of  negligence  on  respondent's  part. 

DUNBAR,  J.  I  concur  in  what  is  said  by  JUDGE  HAD- 
LEY. 
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GEORGIA,  C.  &  N.  RY.  CO.  v,  BROWN. 

(Supreme   Court  of  Georgia,  June  9,  1904.) 

[47    S.    £.    Rep.    942.] 

Carriers  of  Pasaengen — Contract  of  Passage — Purchase  of 
Ticket  for  WUe.* — ^The  mere  purchase  of  an  ordinary  railway  ticket 
by  a  husband  for  his  wife,  even  though  he  pays  for  it,  does  not 
constitute  a  contract  between  the  husband  and  the  company  for 
the  safe  transportation  of  the  wife;  but  the  implied  contract  for 
safe  passage  which  the  law  raises  from  the  purchase  of  the  ticket 
is  in  favor  of  the  wife,  and  in  her  behalf  alone  can  an  action  be 
maintained  for  its  breach. 

Same — Degree  of  Care — Preservation  of  Health^n— The  charge  of 
the  judge  as  to  the  degree  of  diligence  which  the  defendant  was 
required  to  exercise  for  the  preservation  of  the  health  of  the  plain- 
tiff, even  when  considered  in  the  light  of  the  entire  charge,  was, 
under  the  peculiar  facts  of  the  present  case,  erroneous,  and  re- 
quired the  granting  of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Elbert  County ;  E.  J.  Reagan, 
Judge. 

Action  by  S.  I.  Brown  against  the  Georgia,  Carolina  & 
Northern  Railway  Company.  Judgment  for  plaintiitii>  De- 
fendant brings  error.     Reversed. 

J.  N.  Worley,  H.  J.  Brewer,  and  Erwin  &  Erwin,  for  plain- 
tiff in  error. 

Geo.  C.  Grogan  and  I.  C.  Van  Duzer,  for  defendant  in 
error. 

COBB,  ].  Brown  purchased  from  the  railway  company  a 
ticket  for  his  wife.  She  presented  herself  for  transportation/ 
and  the  train  failed  to  stop.  It  is  claimed  that  her  health 
was  impaired  by  exposure  resulting  from  being  left  at  the 
station.  Brown  brouaht  an  action  against  the  company  for 
the  loss  of  his  wife's  services,  and  it  was  held  that  he  had  a 
cause  of  action.  See  Brown  v.  Railway  Co.,  119  Ga.  88,  4s 
S.  E.  71.  The  present  suit  is  one  by  the  wife  for  pain  and 
suffering  growing  out  of  the  same  transaction.  She  recovered 
a  verdict,  and  the  railway  company  assigns  error  upon  a  judg- 
ment overruling  its  motion  for  a  new  trial,  and  upon  othcf 
rulings  made  during  the  progress  of  the  trial. 

I.  Construing  the  petition  as  an  action  sounding  in  con- 
tract, it  is  claimed  that  the  contract  was  between  the  railway 
company  and  the  husband,  who  purchased  and  paid  for  the 
ticket,  and  that,  as  the  wife  was  no  party  to  the  contract,  she 
has  no  right  of  action.  Under  the  decision  in  Aiken  v. 
Southern  Railway  Co.,  118  Ga.  118,  44  S.  E.  828,  62  L.  R. 
A.  666,  this  question  must  be  decided  adversely  to  the  conten- 
tion of  the  plaintiff  in  error.  In  that  case  it  was  held  that« 
where  a  railway  company  sold  an   ordinary  ticket,  the  law 

♦See  Aiken  v.  Southern  Ry.  Co.  (Ga.),  8  R.  R.  R.  194,  31  Am.  & 
Eng.  R.  Cas.,  N.  S.,  194. 

12  R  R  R-54 


8)0       Vol  12  R  R  R— Vol  35  Aii  &  Eng  R  Cas«  N  S 

Georgia,  etc ,  Ry.  Co.  v.  Brown 

implied  a  contract  for  safe  carriage  with  the  person  who  pre- 
sented himself  for  passage,  without  reference  to  who  may 
have  actually  paid  for  the  ticket 

2.  In  one  ground  of  the  motion  for  a  new  trial  error  is 
assigned  upon  the  following  extract  from  the  charge:  "One 
who  has  a  railroad  ticket,  and  is  present  to  take  the  train  at 
the  ordinary  point  of  departure,  is  a  passenger,  although  he 
has  not  entered  the  car.  In  duties  toward  him  directly  in- 
volving his  rights,  the  company  is  bound  to  extraordinary 
diligence,  and,  in  those  touching  his  convenience  or  accom- 
modation, to  ordinary  diligence.  Now,  as  far  as  her  safety 
was  concerned— and,  gentlemen,  that  involves  the  safety  of 
life,  limb,  or  her  health — as  far  as  her  safety  was  concerned, 
if  the  defendant  company  did  not  exercise  extraordinary  dili- 
gence, and  on  account  of  such  failure  she  was  injured,  she 
would  have  a  right  of  action  and  a  right  to  recover."  It  is 
claimed  that  the  e£Eect  of  this  charge  was  to  instruct  the 
jury  that  in  this  case  the  railway  company  was  bound  to 
exercise  extraordinary  diligence  to  preserve  the  health  of 
the  plaintifi.  We  think  the  charge  is  susceptible  of  this  con- 
struction, and  that  when  so  constructed  it  was,  under  the 
facts  of  this  case,  erroneous  and  prejudicial  to  the  defend- 
ant. While,  as  was  pointed  out  when  the  husband's  case  was 
here,  the  gist  of  the  action  was  not  the  condition  of  the 
waiting  room,  but  was  the  consequences  arising  from  ex- 
posure resulting  from  the  failure  to  transport,  in.  spite  of  the 
fact  that  plaintiff  took  advantage  of  such  accommodations  as 
were  at  hand.  Under  the  peculiar  facts  of  the  case,  the  jury 
could  draw  no  other  conclusion  from  the  charge  than  that  it 
was  the  duty  of  the  railway  company  to  exercise  extraordi- 
nary diligence  for  the  preservation  of  the  health  of  the  plain- 
tiff during  the  time  that  she  was  compelled  to  wait  for  the 
arrival  of  another  train,  and  in  this  way  they  were,  in  effect, 
instructed  that  the  defendant  was  bound  to  exercise  extraor- 
dinary diligence  in  regard  to  the  manner  in  which  it  kept 
the  waiting  room,  as  this  was  the  conspicuous  element  in  the 
transaction  which  resulted  in  the  alleged  impairment  of  the 
plaintiff's  health.  A  railroad  company  is  bound  to.  exercise 
extraordinary  diligence  for  the  preservation  of  the  lives  and 
persons  of  its  passengers  while  they  are  being  received  upon 
Its  trains,  while  being  transported  therein,  and  while  being 
discharged  therefrom;  but  it  is  bound  to  exercise  only  ordi- 
nary diligence  in  the  preservation  of  the  lives,  health,  and 
persons  of  passengers  who  are  awaiting  at  stations  the  arrival 
of  trains,  or  who  are  detained  at  stations  as  the  result  of  a 
refusal  or  failure  on  the  part  of  the  company  to  stop  its  train 
for  the  reception  of  such  passengers.  Southern  Ry.  Co.  v. 
Reeves,  ii6  Ga.  743,  42  S.  E;  lois;  Wilkes  v.  R.  Co.,  109 
Ga.  794.  35  S.  E.  16$.  While  the  judge  in  one  or  more  por- 
tions of  his  charge  distinctly  instructed  the  jury  that  the  de- 
fendant was  bound  to  exercise  extraordinary  care  as  to  the 
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safety  of  its  passengers,  and  ordinary  care  as  to  their  com- 
fort and  convenience,  the  charge  complained  of  had  the  effect 
of  instructing  the  jury  that  the  safety  of  the  plaintiff  involved 
the  preservation  of  her  health,  and  that  to  such  a  matter  the 
xule  of  extraordinary  diligence  was  applicable.  The  effect 
of  this  charge  was  to  tell  the  jury  that  the  defendant  was 
bound  to  exercise  extraordinary  diligence  for  the  preserva- 
tion of  the  health  of  the  plaintiff  during  the  time  that  elapsed 
between  the  failure  of  the  train  to  stop  and  the  departure  of 
the  plaintiff  on  another  train  the  next  day. 

Another  ground  of  the  motion  for  a  new  trial  complains 
that  after  the  judge  had  charged  the  jury  that  it  was  the 
<]uty  of  the  plaintiff  to  lessen  the  damages,  as  far  as  prac- 
ticable, by  the  exercise  of  ordinary  care,  he  added,  ''This 
does  not  apply  in  cases  of  positive  and  continuous  torts." 
"While  the  charge  was  in  the  language  of  Civ.  Code  189s,  § 
3802,  still,  in  cases  like  the  present,  the  last  sentence  of  that 
section  should  not  be  charged. 

In  still  another  ground  of  the  motion,  complaint  is  made 
that  the  court  charged  the  jury  upon  the  subject  of  the  duty 
of  the  railway  company  to  furnish  a  safe  place  for  pas- 
sengers to  enter  and  alight  from  its  trains.  There  was  noth- 
ing in  the  case  authorizing  a  charge  on  this  subject. 

It  is,  however,  unnecessary  to  determine,  whether  either  of 
the  errors  last  referred  to  would  have  been  sufficient  to  re- 
quire the  granting  of  a  new  trial,  as  the  judgment  is  reversed 
because  of  the  error  in  charging  with  reference  to  the  de- 
^ee  of  diligence  which  the  defendant  was  bound  to  exercise. 

Judgment  reversed.     All  the  Justices  concurring. 
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SPIESS  V.  ERIE  R.  CO. 
(Supreme  Court  of  New  Jersey,  June  13,  1004.) 

[68  AtL  Rep.  116.] 

Right  to  Use  Passeng^  Ticket — It  was  error  to  submit  to  a 
trial  jury  whether  from  the  evidence  and  from  the  reading  of  the 
contract  on  the  back  of  a  railroad  ticket  the  jury  find  that  the 
plaintiff  believed  he  had  a  rig[ht  to  use 'the  ticket. 

Carrien  of  Passengera — Limiting  Liability  to  Own  Line.* — The 
plaintiff  was  bound  by  the  express  condition  on  the  ticket  that  the 
defendant  assumed  no  responsibility  beyond  its  own  lines  on  the 
thousand-mile  ticket 

(Syllabus  by  the  Court.) 

Appeal  from  District  Conrt. 

Action  by  Joseph  Spiess  against  the  Erie  Railroad  Com- 
pany, JudgmMt  for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  Jane  term,  1904,  before  VAN  SYCKEL,  FORT» 
and  GARRETSON,  JJ. 

Mackay  &  Mackay,  for  plaintiff. 
Collins  &  Corbin,  for  defendant. 

VAN  SYCKEL,  J.  The  plaintiff  claimed  the  right  to  ride 
on  the  Central  Railroad  of  New  Jersey  on  a  thousand-mile 
ticket  issued  to  h:ra  by  the  Erie  Railroad  Company.  He 
was  ejected  by  the  Central  Railroad  Company  from  its  car» 
and  suit  was  brought  by  him  against  the  Erie  Railroad,  in 
which  he  recovered  damages  in  the  district  court,  whence  the 
case  was  brought  into  this  court  by  au  appeal.  The  plaintiff 
accepted  the  ticket  subject  to  conditions  expressed  in  it. 

I.  The  trial  court  was  requested  to  charge  the  jury  that  the 
plaintiff  was  bound  by  the  conditions  contained  in  the  ticket. 
This  request  the  district  court  judge  refused  to  charge,  but 
did  charge  that  the  jury  should  determine  ^^whether  plaintiff 
believed  he  had  a  right  to  use  the  ticket."  This  was  error 
in  law. 

3.  The  contract  provides  '^tbat  in  selling  the  ticket  over 
another  railroad  the  seller  acts  only  as  agent  of  such  selling 
company,  and  assumes  no  responsibility  for  the  selling  com- 
pany beyond  its  own  lines. ' '  Motion  was  made  to  nonsuit,  and 
also  to  direct  a  verdict  for  the  Erie  Company  on  this  ground, 
which  motions  were  improperly  refused. 

The  judgment  should  be  reversed. 

*See  generally,  extensive  note,  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  148 
«t  seq. 
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LEMON  V.   GRAND   RAPIDS  &  I.   RY.  CO. 

(Supreme  Court  of  Michigan,  June  8,  1904.) 

[100  N.  W.  Rep.  22.] 

Carriers — Depot  Grounds — ^Customary  Pathway — ^Defective  Con- 
ation.*— ^A  railroad  company  is  liable  for  injury  to  a  passenger 
caused  by  his  slipping  on  an  accumulation  of  ice  which  the  com- 
pany has  negligently  permitted  on  a  pathway  customarily  used» 
to  its  knowledge,  as  a  means  of  egress  from  its  depot  grounds* 
though  it  has  prepared  another  and  safe  way  for  the  use  of  passen- 
gers. 

Error  to  Superior  Court  of  Grand  Rapids;  Richard  L. 
Newnbam,  Judge. 

Action  by  Jobn  A.  Lemon  against  the  Grand  Rapids  &  In- 
diana Railway  Company.  Judgment  for  plaintifi»  and  de- 
fendant brings  error.     Affirmed. 

The  following  is  the  plat  referred  to  in  the  opinion: 
(Plat  omitted  as  not  essential.) 

T.  J.  O'Brien  and  James  H.  Campbell,  for  appellant. 
E.  A.  Maher,  for  appellee. 

MOORE,  C.  J.  This  is  an  action  brought  by  plaintiff  to 
recover  damages  for  injuries  received  by  him  upon  the  rail- 
road premises  at  the  village  of  Morley.  The  case  was  tried 
by  jury.  The  plaintiff  recovered  a  judgment  of  $900.  The 
•defendant  brings  error. 

The  annexed  plat  will  show  the  situation.  The  plaintiff 
was  a  passenger  on  a  train  which  came  from  the  south.  It 
is  his  claim  that  there  was  a  well-traveled  path  used  by  pas- 
sengers going  to  and  from  the  station,  and  leading  from  the 
-station  building  past  the  pump  in  the  station  yard  to  the 
plank  walk  north  of  the  depot;  that  the  pump  was  placed  in 
the  station  yard  by  defendant,  and  supplied  the  only  water 
lor  drinking  purposes  used  by  passengers  waiting  at  the  sta- 
tion, and  that  there  was  with  it  a  drinking  cup  to  be  used  for 
•drinking  purposes;  that  the  water  used  for  scrubbing  out  the 
station  building  was  obtained  at  this  pump,  and  that  from 
the  spout  of  the  pump  there  was  a  trough  several  feet  long 
to  carry  away  the  waste  water;  and  that  it  did  carry  it 
across  the  beaten  path,  with  the  result  that  the  water  froze, 
and  made  a  mound  of  ice  in  the  beaten  path,  which  was  very 
slippery.  His  testimony  was  that  after  alighting  from  the 
train  he  followed  other  passengers  traveling  in  the  beaten 
path  until  he  came  to  the  icy  place,  which  was  covered  with 
a  thin  fall  of  snow,  which  concealed  its  dangerous  character 
when  he  fell  and  received  severe  injuries. 

^Carrier's  duties  with  respect  to  the  safety  of  stations,  platforms 
^nd  stopping  places,  see  foot-notes  appended  to  Leveret  v.  Shreve- 
port  Belt  Ry.  Co.  (La.)»  9  R.  R.  R.  611.  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  611,  where  all  the  preceding  authorities  in  this  series  are 
•collected. 
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It  18  the  claim  of  defendant  that  it  was  the  dnty  of  the 
plaintiff  to  follow  the  crushed-stone  walk,  which  it  bad  pro- 
vided for  the  use  of  passengers,  until  he  came  to  the  plank 
walk  running  to  the  east*  and,  if  he  had  done  so,  he  would 
not  have  been  injured.  It  is  the  claim  of  the  plaintiff  that 
the  crushed-stone  walk  was  not  for  the  exclusive  use  of  pas- 
sengers, but  was  also  used  by  the  trainmen,  and  especially 
those  having  charge  of  the  baggage;  that  it  was  but  five  feet 
wide,  and,  when  the  baggage  truck  was  opposite  the  baggage 
car  receiving  the  baggage  and  mail,  that  the  whole  width  of 
the  walk  was  used. 

The  defendant  rests  its  defense  upon  two  propositions: 
(i)  That  the  stone  walk  and  plank  walk  having  been  pro- 
vided by  the  defendant  for  the  use  of  persons  going  to  and 
from  its  station  and  trains,  and  those  walks  being  in  good  re- 
pair and  condition,  and  affording  a  proper,  safe,  and  con- 
venient means  for  passage  of  plaintiff  in  going  from  the  train, 
the  defendant  is  not  liable  for  the  injuries  received  by  him 
falling  when  going  across  the  premises  by  a  short  cut,  in- 
stead of  going  upon  the  walks  which  the  defendant  had  pro- 
vided; (2)  that  the  plaintiff,  in  going  across  the  ground^ 
outside  the  walks,  and  upon  the  ice  near  the  pump,  instead 
of  going  upon  the  walks  provided   by  the  defendant,  which 
were  then  in  proper  and  safe  condition  for  use,  was  guilty  of 
contributory  negligence,  which  precluded  a  recovery  by  him. 
It  claims    the  court  should  have    directed,  a  verdict  in  its 
favor. 

The  court  charged  the  jury,  among  other  things,  as  fol- 
lows: 

'^Now,  gentlemen  of  the  jury,  I  charge  you  that  the  mere 
fact  that  the  plaintiff  suffered  an  injury  does  not,  of  itself ». 
entitle  him  to  recover;  but  his  right  to  recover  depends  upon 
whether  the  company  (the  defendant  in  this  case)  has  been 
negligent  in  not  keeping  the  way  in  a  reasonably  safe  condi- 
tion. If  you  find,  gentlemen  of  the  jury,  that  the  plaintiff, 
while  going  from  the  defendant  railway  company's  depot  at 
Morley  on  the  24th  of  December,  1902,  made  use  of  a  path 
commonly  used  for  passage  on  foot  across  the  company *8: 
grounds  by  persons  having  occasion  to  go  to  and  from  the 
depot  or  trains  on  said  grounds,  and  such  path  at  the  time 
appeared  to  be  in  general  use  for  that  purpose,  and  the 
plaintiff  was  exercising  such  a  degree  of  care  as  a  person  of 
ordinary  prudence  would  have  exercised  under  the  circum- 
stances as  they  appeared  at  the  time,  and  received  the  in- 
juries complained  of  by  slipping  and  falling  because  the 
defendant  company  had  suffered  or  permitted  such  path  to 
become  and  remain  in  a  dangerous  condition  for  passage  by 
reason  of  ice  upon  the  path,  and  snow  covering  and  con- 
cealing such  ice,  then  the  plaintiff  is  entitled  to  recover  the  . 
damages  he  has  sustained  by  reason  of  such  injury. 

"If  you  find,  gentlemen  of  the  jury,  that  the  defendant,. 
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withoat  objection,  notice,  or  protest,  permitted  its  pas- 
sengers to  cross  its  depot  grounds  on  this  diagonal  walk  or 
line,  then  it  was  the  daty  to  keep  its  grounds  along  such  walk 
in  a  reasonably  safe  condition  for  the  coming  and  going  of 
its  passengers;  and,  if  you  find  that  the  defendant  permitted 
such  use,  it  makes  no  difierence  that  there  was  another  and 
safer  way  by  which  the  plaintiff  might  have  passed  out.  If 
this  diagonal  way  had  been  a  public  and  common  way,  to  the 
knowledge  of  the  defendant,  for  any  considerable  length  of 
time,  so  that  it  became  one  of  the  ways  recognized  by  the 
company  and  its  agents  to  go  to  and  from  the  depot,  then  it 
was  the  duty  of  the  company  to  keep  it  reasonably  safe  to  go 
and  come  upon,  the  same  as  it  would  a  route  which  it  had 
actually  provided.  That  is  to  say,  gentlemen  of  the  jury, 
that  although  there  may  have  been  other  and  safer  ways  of 
going  hrom  the  depot  to  the  town,  yet,  if  the  railroad  com- 
pany had  permitted  this  to  be  used,  and  it  had  become  of 
general  use,  and  the  company  knew  it  and  permitted  it,  then 
it  became  a  way  of  egress  which  it  was  the  duty  of  the  com- 
pany to  keep  in  reasonably  safe  condition  before  they  could 
escape  liability  for  injuries  which  might  be  occasioned  by 
reason  of  their  neglect  to  keep  it  in  a  reasonably  safe  condi- 
tion." 

If  the  jury  believed  the  testimony  offered  upon  the  part  of 
the  plaintiff  to  be  true,  it  brought  the  case  within  Cross  v. 
Railway  Co.,  69  Mich.  363,  37  N.  W.  361,  13  Am.  St  Rep. 
399.  See  Collins  v.  Railway  Co.,  80  Mich.  390,  45  N.  W. 
178;  Flagg  V.  Railway  Co.,  96  Mich.  30,  55  N.  W.  444.  21 
L.  R.  A.  83s;  Hutchinson  on  Carriers,  §  519.  We  think  the 
questions  involved  in  the  case  were  properly  submitted  to 
the  jury. 

Judgment  affirmed.     The  other  Justices  concurred. 
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(Supreme   Court  of  Tennessee,   June  23,   1904.) 

[81   S.   W.    Rep.    599.] 

LoM  of  Wife's  Baggage— Right  of  Action^— Where  a  husband 
and  wife  sue  together  for  the  loss  of  baggage  of  the  wife,  the 
right  to  maintain  the  action  is  not  affected  by  the  fact  that  the 
husband  was  traveling  with  the  wife  without  a  ticket  and  withoat 
paying  fare. 

Same— Right  to  Recover. — ^The  right  to  recover  for  the  loss  of 
the  baggage  of  a  married  woman  is  not  affected  by  the  fact  that 
she  was  joined  with  her  husband  as  plaintiff  in  the  action. 

What  Constitutes  Baggage.* — ^A  female  traveler's  own  clothing 
and  that  of  her  children,  including  fancy  work  and  miscellaneous 
ornaments,  a  savings  bank  and  contents,  and  a  zither  key,  all  of 
which  were  being  carried  in  her  trunk,  constituted  baggage,  for  the 
loss  of  which  she  was  entitled  to  recover. 

Same — Husband's  Clothing. — A  married  woman  is  entitled  to  re- 
cover for  the  loss  of  a  small  amount  of  her  husband's  underwear, 
which  was  being  carried  in  her  trunk  as  a  part  of  her  baggage;  it 
appearing  that  her  husband,  who  was  a  livery  stable  keeper,  was 
traveling  with  her,  and  they  were  changing  their  place  of  residence 
by  removal  from  one  state  to  another. 

Same. — ^A  married  woman  traveler  is  not  entitled  to  recover  for 
the  loss  of  articles  constituting  household  goods  which  she  was 
carrying  in  her  trunk,  though  she  and  her  husband  were  changing 
their  residence  by  removal  from  one  state  to  another,  where  the 
carrier  had  no  notice  of  the  fact  that  such  goods  were  being  trans- 
ported as  baggage. 

Appeal  and  Error — ^Costs. — ^Where  a  judgment  in  an  action  at 
law  in  favor  of  a  passenger  for  loss  of  baggage  is  modified  on 
appeal  bv  reducing  it  in  amount,  and  it  does  not  appear  that  tender 
was  made  in  the  court  below  of  the  amount  for  which  the  appellant 
was  legally  liable  for  the  loss  of  the  baggage,  the  appellant  will  be 
taxed  with  all  of  the  costs. 

Neil,  J.,  dissenting  in  part 

Error  to  Circuit  Court,  Shelby  County;  J.  S.  Galloway, 
Judge. 

Action  by  J.  H.  Baldwin  and  wife  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  From  a  judgment 
for  plaintiffs,  defendant  brings  error.     Modified. 

Fentress  &  Cooper,  for  plaintiff  in  error. 
George  Winston   and  A.    B.    Pitman,   for  defendants  in 
error. 

NEIL,  J.  This  was  an  action  brought  in  the  court  below 
by  a  passenger  on  the  railway  of  the  plaintiff  in  error  for 
baggage  lost  during  a  journey. 

The  case  was  tried  by  the  circuit  judge  without  the  inter- 
vention of  a  jury,  and  judgment  was  rendered  in  favor  of  the 
defendants  in  error,  from  which  plaintiff  in  error  has  ap- 
pealed and  assigned  errors. 

♦Foot-note  appended  to  Choctaw,  O.  &  G.  R.  Co.  v.  Zwirtz  (Okl.), 
8  R.  R.  R.  914,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  914,  where  all  the 
preceding  authorities  in  this  series  are  collected;  foot-note  appended 
to  9  R.  R.  R.  163,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  163  (money). 
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The  first  error  assigned  is  that  the  hasbaod  was  not  a  legal 
passenger*  hot  only  his  wife ;  the  latter  traveling  on  a  ticket, 
but  the  husband  without  a  ticket  and  without  paying  fare. 
The  trunk  lost  was  the  property  of  the  wife,  but  not  her 
separate  estate.  It  is  insisted  that  the  action  should  have 
been  brought  in  the  name  of  the  husband,  and,  inasmuch  as 
he  was  not  a  legal  passenger,  he  could  not  maintain  it.  The 
husband  had  purchased  a  ticket  for  the  wife,  and  she  was  a 
legal  passenger.  It  is  immaterial,  therefore,  that  the  hus- 
band had  no  ticket.  He  is  not  suing  for  baggage  carried  by 
him,  but  he  and  his  wife  are  together  suing  for  baggage  lost 
by  her.  It  is  immaterial  that  the  wife  is  joined  in  the  suit. 
The  railway  company  will  be  fully  protected  by  a  judg- 
ment, with  both  before  the  court.  Coward  v.  Railroad  Co., 
i6  Lea,  237,  57  Am.  Rep.  227. 

The  only  other  assignment  that  need  be  specially  noticed 
is  that  the  articles  in  the  trunk  were  not  such  as  the  wife 
had  the  right  to  carry  as  baggage.  The  contents  of  the 
trunk  may  be  divided  into  three  lots. 

The  articles  concerning  which  there  can  be  no  question,  as 
we  think,  are  as  follows,  viz. : 

(i)  Ladies'  underwear,  children's  underwear,  ladies'  shoes, 
sunbonnet  and  hosiery,  i  large  white  shawl,  boys'  sweaters, 
seven  boys'  bodies,  four  flannel  shirts,  3  ladies'  wrappers,  i 
child's  overcoat,  i  ladies'  cloak,  i  lot  of  patterns,  2  rain 
caps,  3  Battenberg  pieces,  2  drawn-work  pieces,  i  red  Cash- 
mere scarf,  I  savings  bank  and  contents,  2  puff  boxes,  mis- 
cellaneous ornaments,  i  skirt,  i  key  to  zither,  towels,  i  small 
silver  card  case. 

(2)  Men's  woolen  underwear. 

(3)  Sheets,  bedspreads,  and  curtains  for  bed,  bolsters  and 
pillows,  I  white  Marseilles  spread,  i  double  spread,  i  com- 
fort, I  large  pair  fancy  pillow  shams,  i  silk  table  cover,  i  pair 
blankets,  i  dozen  linen  napkins,  4  long  linen  tablecloths,  2 
hand-made  dresser  scarfs,  2  hand-made  sideboard  covers,  i 
table  cover,  drawn  work,  7  Swiss  washstand  and  dresser 
covers,  i  crocheted  chair  tidy,  2  lace  sash  curtains,  2  mantel 
draperies  and  ribbon  for  same,  unmade  pillow  ticks,  three 
china  pieces  belonging  to  washstand,  two  large  vases,  two 
pair  bisque  figures,  i  spoon  holder,  2  long  lamp  chimneys,  i 
Majolica  water  set,  ice  cream  freezer  and  dasher  belonging 
to  it,  I  fancy  pitcher,  2  silver  salt  and  pepper  boxes,  i  silver 
syrup  stand  and  plate,  i  dozen  old  silver  knifes  and  forks,  i 
dozen  silver,  i  silver  butter  knife,  i  dozen  table  spoons,  i 
dozen  teaspoons,  three  china  bowls,  cabinet  photo  and 
frame,  i  small  clock,  i  dozen  cups  and  saucers  and  dish,  i 
hand-painted  cake  plate,  2  vases  hand-painted,  i  dozen  small 
dessert  plates,  i  dozen  dinner  plates,  i  dozen  soup  plates,  i 
berry  bowl,  i  amber  set,  four  pieces  glassware,  2  glass  pickle 
dishes,  2  preserve  bowls  and  glasses,  i  cream  pitcher,  i  milk 
pitcher,  i  dozen  fruit  saucers,  i  butter  bowl. 


858       VolURRR— Vol35Aii&EmgRCa8^  NS 

Ymoo  a  M.  V.  S.  Co.  v.  Baldwin 

The  defendant  in  error  ].  H*  Baldwin*  in  October,  1901,  at 
Jonestown,  Miss.,  bought  a  ticket  for  his  wife  to  Helena^ 
Ark.,  en  route  to  Forest  City,  Ark.,  to  which  latter  place  he 
and  his  wife  were  joarneyins  for  the  purpose  of  making  it 
their  home.  The  said  defendant  in  error  was  a  livery  stable 
keeper,  and  intended  to  go  into  this  business  at  Forest  City, 
and  was  removing  to  that  place  for  the  purpose  just  named. 

The  trunk  and  contents  were  missing  at  Helena  and  were 
never  found. 

This  court  said,  in  Boroar  v.  Maxwell,  9  Humph.  625,  51 
Am.  Dec.  682 :  ''It  is  obviously  impracticable  to  prescribe  any 
uniform  or  very  definite  rule  in  respect  to  what  shall  be 
deemed  baggage.  This  must  be  left  to  the  jury  to  determine 
in  each  particular  case,  from  the  habits,  rank,  and  condition 
of  the  party,  the  extent  and  reasonable  expenses  of  the 
journey,  together  with  all  the  circumstances  relevant  to  the 
inquiry."  And  again  it  was  said,  in  Johnson  v.  Stone,  11 
Humph.  420:  ''It  is  not  practicable  to  state  with  precise 
accuracy  what  shall  be  included  by  the  term  'baggage.'  It 
certainly  includes  articles  of  necessity  and  personal  con- 
venience, usually  carried  by  passengers  for  their  personal 
use,  and  what  these  may  be  will  very  much  depend  upon 
the  habits,  taste,  and  resources  of  the  passengers."  These 
cases  were  decided,  respectively,  in  1849  and  1850.  They 
were  quoted  with  approval  in  Coward  v.  R.  R.  Company,  16 
Lea,  22s,  S7  Am.  Rep.  227,  decided  by  this  court  in  1886. 
In  the  last-mentioned  case  the  court  also  quoted  with  ap- 
proval the  following  from  Hutchinson  on  Carriers,  §  679, 
viz.: 

"It  is  impossible  to  define  with  accuracy  what  will  be  con- 
sidered baggage  within  the  rule  of  the  carrier's  liability.  It 
may  be  said,  generally,  that  by  baggage  we  are  to  understand 
such  articles  of  personal  convenience  or  necessity  as  are 
usually  carried  by  passengers  for  their  personal  use,  and  not 
merchandise  or  other  valuables,  although  carried  in  the  trunks 
of  passengers,  which  are  not,  however,  designed  for  any  such 
use,  but  for  other  purposes,  such  as  sale  and  the  like.  But 
it  is  evident  that  that  which  may  be  convenient  or  necessary 
for  one  person  might  not  be  for  another,  or  that  which  might 
appropriately  and  properly  be  classed  as  baggage  upon  one 
journey  and  for  one  purpose  might  not  be  so  for  another 
journey  and  for  another  purpose.  That  which  might  be 
necessary  for  the  convenience  of  a  female  passenger  might 
not  be  so  for  one  of  the  other  sex.  That  which  might  be  a 
convenience  and  almost  necessity  for  a  traveler  in  one  con- 
dition of  life  might  be  superfluous  and  wholly  useless  in  the 
case  of  another,  whose  habits  and  condition  in  life  were 
wholly  different. " 

The  court  also,  in  the  latter  case,  quoted  with  approval 
the  following  from  Railroad  Co.  v.  Fralofi,  100  U.  S.  24,  2; 
L.  Ed.  531:    "The  contract  to  carry  the  person  only  implies 
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an  undertaking  to  transport  snch  a  limited  quantity  of  arti- 
cles as  are  ordinarily  taken  by  travelers  for  personal  ase  and 
convenience,  such  quantity  depending,  of  course,  upon  the 
station  of  the  party,  the  object  and  length  of  his  journey,  and 
many  other  considerations."  The  court  also  quoted  with 
approval  the  following  from  Macrow  v.  Great  Western  Ry., 
L.  R.  6  0.  B.  6i2:  ^'That  whatever  the  passenger  takes  with 
him  for  his  personal  use  or  convenience,  according  to  the 
habits  or  wants  of  the  particular  class  to  which  he  belongs, 
either  with  reference  to  the  immediate  necessities  or  to  the 
ultimate  purpose  of  the  journey,  must  be  considered  personal 
baggage. ' ' 

In  the  case  last  referred  to,  Cockburn,  C.  J.,  after 
using  the  language  just  quoted,  said:  ''This  would  in- 
clude, not  only  all  articles  of  apparel,  whether  for  use  or 
ornament,  *  *  *  but  also  the  gun  case  or  the  fishing 
apparatus  of  the  sportsman,  the  easel  of  an  artist  on  a 
sketching  tour,  or  the  books  of  a  student,  or  other  articles  of 
analogous  character,  the  use  of  which  is  personal  to  the 
traveler,  the  taking  of  which  has  arisen  from  the  fact  of  his 
journey.  On  the  other  hand,  the  term  'ordinary  luggage' 
being  thus  confined  to  that  which  is  personal  to  the  passenger 
and  carried  for  his  own  use  or  convenience,  it  follows  that 
what  is  carried  for  the  purpose  of  business,  such  as  merchan- 
dise or  the  like,  or  for  larger  or  ulterior  purposes,  such  as 
articles  of  furniture  or  household  goods,  would  not  come 
within  the  description  of  'ordinary  luggage,'  unless  accepted 
as  such  by  the  carrier." 

In  the  American  and  English  Encyclopedia  of  Law,  it  is 
said: 

"Regard  is  to  be  had  to  the  nature  of  the  journey  on  which 
the  passenger  is  bound.  Its  common  necessities,  as  well  as 
its  ultimate  purposes,  are  to  be  considered.  Thus  the  hunt- 
ing apparatus  of  the  sportsman,  in  some  cases  his  dog;  the 
easel  of  an  artist  or  the  books  of  a  student  on  a  tour  of  investi- 
gation; jewelry,  laces,  or  fine  apparel  of  a  woman  of  fash- 
ion; the  tools  of  a  mechanic  or  the  surgical  instruments  of  a 
surgeon — are  all  within  the  meaning  of  the  term  'baggage,' 
when  not  being  carried  as  mere  merchandise,  but  for  use  on 
the  route  or  for  the  immediate  object  of  the  journey."    Vol. 

?(2d£d.)  pp.  531,  532.  See,  also,  Runyanv.  Central  R.  Co. 
N.  J.  Err.  &  App.)  41  Atl.  367,  43  L.  R.  A.  284-287,  68  Am. 
St.  Rep.  711;  I.  C.  R.  R.  Co.  v.  Matthews  (Ky.)  72  S.  W.  302, 
60  L.  R.  A.  846-848;  Oakes  v.  Northern  Pac.  R.  R.  Co. 
(Ore.)  26  Pac.  230,  12  L.  R.  A.  318,  23  Am.  St.  Rep.  126. 

It  is  said  that  an  immigrant,  moving  to  a  future  home  and 
accompanied  by  his  family,  is  entitled  to  carry  with  him  as 
baggage,  in  addition  to  bis  ordinary  wearing  apparel,  etc., 
such  articles  of  bedding  and  linen  as  are  necessary  on  the 
passage  for  the  comfort  of  himself  and  family;  and  it  has 
been  held  that  he  may  carry  what  will  be  reasonably  neces- 
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sary  for  immediate  use  on  arriving  at  destination.     3  Am.  & 
Eng.  Encyc.  of  Law  (2d  Ed.)  p.  530. 

In  a  note  to  the  above  text»  it  is  said:  '*A  feather  bed« 
necessary  for  a  steerage  passenger  and  nsed  by  him  on  the 
passage,  may  be  classed  as  baggage*' — citing  Heischsohn  v. 
Hamburg-Amer.  Packet  Co.,  34  N.  Y.  Super.  Ct  521.  '^Bnt 
this  IS  not  true,  when  such  an  article  is  packed  up,  and  not 
intended  for  use  on  the  journey'' — citing  Connolly  v.  Warren, 
106  Mass.  146,  8  Am.  Rep.  300.  Also  that  a  silk  bed  quilt, 
valued  at  $10,  carried  by  a  woman  in  her  trunk,  and  not  used 
on  the  journey  or  necessary  for  her  comfort,  cannot  be 
classed  as  baggage;  citing  St.  L.,  etc.,  R.  R.  Co.  v.  Hard- 
way,  17  111.  App.  321. 

In  Macrow  v.  Great  Western  R.  R.  Co.  snpra,  the  court 
held  that  the  articles  for  the  loss  of  which  plaintiff  was  suing 
the  company,  consisting  of  a  considerable  amount  of  bed- 
ding, etc.,  could  not  be  classed  as  baggage,  being  of  such  a 
character  and  quantity  as  plainly  to  indicate  that  it  was  not 
for  the  use  of  the  traveler  on  his  journey,  but  for  the  use  of 
his  household  when  he  should  become  permanently  settled. 

In  Mauritz  v.  N.  Y.,  etc.,  R.  R.  Co.  (C.  C.)  23  Fed.  765. 
the  court  said:  ''As  to  bedding  and  bed  furnishings,  not  in- 
tended for  use  on  a  journey,  curtains,  table  cloths,  and 
covers,  books,  pictures,  and  albums,  they  come  under  the 
head  of  household  goods,  and  not  personal  baggage,  and  can- 
not be  recovered  for,  and  must  be  excluded  from  your  consid- 
eration, unless  you  find  that  the  agent  of  the  defendant 
company,  when  he  sold  the  tickets,  >k  as  informed  or  under- 
stood that  the  baggage  which  was  to  be  carried  with  the  pas- 
senger included  articles  of  this  character." 

The  cases  of  Ouimit  v.  Hanshaw,  35  Vt.  605,  84  Am.  Dec. 
646,  and  Parmalee  v.  Fisher.  22  111.  112,  74  Am.  Dec.  138,  seem 
to  be  in  conflict  with  the  cases  last  cited.  However,  in  the 
last  of  these  cases,  it  appeared  there  was  testimony  to  the 
effect  that  articles  of  the  kind  referred  to,  small  articles  of 
household  goods,  were  reasonably  necessary  and  convenient 
for  the  use  of  the  passenger,  and  were  ordinarily  carried  by 
passengers  of  the  plaintiff's  class.  There  is  no  such  testi- 
mony in  the  present  case. 

''It  has  been  held  that  a  sacque,  a  muff,  and  silver  napkin 
rings  carried  by  a  man  cannot  be  classed  as  baggage." 
Chicago,  etc.,  R.  R.  Co.  v.  Boyce,  73  111;  510,  24  Am.  Rep. 
268. 

''The  baggage  of  the  passenger  is  included  in  the  contract 
to  carry  the  passenger;  that  is,  his  ticket  for  the  trip  entitles 
him  to  carry  his  baggage  with  him,  and  without  further 
agreement  the  carrier  is  liable  for  the  loss  of  it."  Bennitt 
V.  Dutton,  10  N.  H.  481;  Hawkins  v.  Hoffman,  6  Hill,  586, 
41  Am.  Dec.  767;  Peixotti  v.  McLaughlin,  i  Strob.  468,  47 
Am.  Dec.  563;  Logan  v.  Pontchartrain  R.  R.  Co.,  11  Rob. 
(La.)  24,  43  Am.  Dec.  199;  Cole  v.  Goodwin,  19  Wend.  251, 
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32  Am.  Dec.  470;  Powell  v.  Myers,  26  Wend.  591 ;  Camden 
&  A.  R.  &  Transp.  Co.  v.  Bark,  13  Wend.  611,  28  Am.  Dec. 
488;  HoUister  v.  Nowlen,  19  Wend.  234,  32  Am.  Dec.  455* 

*^Bat  while  a  reasonable  amoant  of  baggage,  by  common 
usage,  is  deemed  to  be  included  in  the  fare  of  the  passenger, 
yet  the  courts  should  not  allow  this  custom  to  be  abused,  and 
under  pretense  of  baggage  include  articles  not  within  the 
scope  of  the  term  or  intent  of  the  party,  thereby  defrauding 
the  carrier  of  his  just  compensation,  besides  subjecting  him 
to  unknown  hazards.''  Miss.  R.  R.  Co.  v.  Kennedy,  41  Miss. 
679;  Doyle  V.  Riser,  6  Ind.  242;  Pardee  v.  Drew,  25  Wend. 
459;  Pettegrew  v.  Barnum,  11  Md.  449,  69  Am.  Dec.  212. 

Now  applying  the  rule  to  the  present  case:  As  already 
stated,  we  do  not  think  that  any  serious  doubt  can  be  enter- 
tained as  to  the  articles  mentioned  in  list  No.  i.  Only  a  few 
of  them  call  for  any  special  remark.  As  to  the  articles  men- 
tioned as  boys'  and  children's  clothing,  we  think  they  may 
well  be  carried  in  the  mother's  trunk,  as  part  of  her  baggage. 
The  contents  of  the  savings  bank  might  have  been  useful  on 
the  journey,  and  the  bank  itself  was  certainly  useful  as  a  re- 
ceptacle for  the  money.  So,  the  zither  might  have  been  use- 
full  for  the  entertainment  of  the  party  during  the  journey, 
and  the  key  was  a  necessity  for  the  purpose  of  getting  hold 
of  the  instrument. 

The  majority  of  the  court  are  of  the  opinion  that  the  prop- 
erty embraced  in  No.  2  might  well  constitute  a  pait  of  the 
wife's  baggage;  there  being  only  a  small  amount  of  it,  and  it 
being  customary  for  the  wives  of  the  station  and  condition  in 
life  appearing  here  to  pack  in  their  trunks  a  few  aiticles  of 
the  husband's  clothing,  when  they  are  traveling  together. 

The  items  that  appear  in  list  No.  3  are  properly  classifi- 
able as  household  goods,  and  do  not  fall  within  the  designa- 
tion of  baggage;  it  not  appearing  that  they  were  intended 
for  use  upon  the  journey,  but  were  being  transported  simply 
because  the  defendants  in  error  were  ^^moving" — that  is, 
changing  from  their  former  home  to  a  new  home  or  place  of 
abode. 

Such  articles  should  either  be  transported  as  freight,  and 
paid  for  as  such,  or  their  presence  should  be  called  to  the  at- 
tention of  the  carrier,  so  that  he  may  exercise  his  option  to 
charge  therefor,  if  he  desires  to  charge. 
^  As  already  pointed  out,  the  carrier  receives  no  compensa- 
tion for  transporting  baggage  as  such.  The  law  imposes 
upon  him  the  duty  of  transporting  articles  of  this  character 
as  an  incident  merely  of  his  duty  to  transport  the  passenger 
himself,  which  means,  of  course,  that  he  is  not  allowed  to 
charge  any  more  for  transporting  a  passenger  with  baggage 
than  one  without  such  incumbrance.  It  seems  reasonable 
that  the  duty  should  be  held  to  embrace  everything  Incident 
to  the  necessities,  comfort,  or  convenience  of  the  passenger  as 
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sach,  according  to  his  state  and  condition  in  life  and  the  pur- 
pose of  his  journey;  but  it  does  not  seem  jnst  that  under 
the  gaise  of  ''baggage"  the  carrier  shoald  be  onerated  with 
the  duty  of  transporting,  free  of  charge,  articles  that  generally 
go  as  freight.  There  is,  to  be  snre,  some  ambignity  in  the 
expression,  ^'the  purpose  of  the  joarney."  It  may  be  said, 
speaking  broadly,  that  if  the  purpose  of  the  journey  is  to 
*'move"  the  family,  or  change  its  place  of  permanent  abode, 
all  articles  appertaining  to  that  purpose  may  be  transported 
under  the  head  of  baggage;  but  that  would  be,  of  course,  ao 
absurd  conclusion,  because  under  it  the  head  of  the  family — io 
the  absence  of  some  limitation  by  amount,  weight,  or  value, 
by  statute,  or  by  contract  in  those  jurisdictions,  where  such 
contracts  are  permissible — could  transport  all  of  bis  house- 
hold goods  free  of  charge.  The  scope  of  the  expression  is 
indicated  by  the  cases  above  referred  to  and  others;  as  where 
a  sportsman,  journeying  for  sport,  may  take  his  gun  case  or 
fishing  apparatus  (Hawkins  v.  Hoffman,  6  Hill,  586,  41  Am. 
Dec.  767);  an  artist,  his  easel,  when  he  is  on  a  sketching 
tour  (Merrill  v.  Grinneil,  30  N.  Y.  619);  a  surgeon  his  surgical 
instruments,  when  traveling  with  troops,  under  such  circum- 
stances as  that  he  may  have  to  use  them  at  any  time  (Hannibal 
&  St.  Jo.  R.  R.  Co.  v.  Swift,  12  Wall  262,  20  L.  Ed.  423);  a 
student,  his  books,  when  in  pursuit  of  study  (Hopkins  v. 
Westcott,  6  Blatchf.  64  [Fed.  Cas.  No.  6,692]),  etc. 

In  the  view  we  take  of  the  case  the  assignment  of  error 
last  referred  to  must  be  sustained,  to  the  extent  of  the  articles 
shown  in  No.  3.  The  values  of  all  are  given  in  the  testi- 
mony. Making  the  proper  deductions  according  to  these 
values,  the  judgment  of  the  court  below  must  be  reduced  to 
$81.50;  this  sum  representing  the  value  of  the  articles  shown 
in  Irsts  No.  i  and  No.  2.  The  judgment  here  will  be  for  that 
sum,  with  interest  from  the  bringing  of  this  suit. 

I  dissent  from  the  view  of  the  majority  as  to  the  property 
embraced  in  list  No.  2.  I  do  not  think  that  ^'men's  woolen 
underwear"  can  be  classed  as  part  of  a  lady's  baggage;  nor 
do  I  think  the  result  is  altered  by  the  fact  that  the  husband 
and  wife  were  traveling  together.  How  the  case  would 
stand  if  both  were  bona  fide  passengers  need  not  be  consid- 
ered. In  the  present  case  the  husband  was  not  a  legal  pas- 
senger. He  boarded  the  train  without  purchasing  a  ticket, 
and  made  the  whole  journey  without  paying  fare.  He  testi- 
fied that  he  was  enabled  to  do  this  through  the  inadvertence 
of  the  conductor  in  failing  to  call  for  his  fare,  of  which  neg- 
ligence on  the  part  of  the  company's  servant  he  took  advan- 
tage. Having  performed  the  entire  journey  under  these 
circumstances,  he  practiced  a  fraud  upon  the  company,  and 
in  my  opinion  should  not  be  permitted  to  recover  the  value 
of  a  portion  of  his  own  clothing  lost  on  the  trip,  on  the 
theory  that  it  occupied  the  legal  status  of  his  wife's  baggage. 
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and  not  bis  own.  The  allowance  of  such  a  recovery,  as  the 
matter  appears  to  me,  compels  the  carrier  to  respond  in 
damages  to  one  to  whom  it  had  assumed  no  legal  duty,  and 
as  to  whom  it  had  committed  no  wrong. 

The  carrier  did  not  tender  in  the  court  below  the  amount 
{or  which  it  was  legally  liable,  and,  although  the  judgment 
is  modified,  must,  in  a  court  of  law,  be  taxed  with  all  of  the 
costs.     The  rule  in  equity  is  different. 
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Orders  inconsistent  with  rules,  brakeman  riding  in  loco- 
motive, 377. 

Orders  inconsistent  with  rules,  making  flying  switch  ac- 
cording to  custom,  377. 

Orders  inconsistent  with  rules,  going  between  cars  to 
couple  by  hand,  377. 

Orders  inconsistent  with  rules,  illustrations,  377. 

Other  statements  of  general  rule,  377. 

Reliance  on  assurance  of  protection,  377. 

Removing  hand  car  from  track  when  engine  is  approach- 
ing, 377. 

Removing  obstructions  from  before  approaching  train, 
377. 

Running  en^ne  over  defective  track,  377. 

Running  tram  on  time  of  another  train,  377. 

Running  train  over  unsafe  track,  377. 

Section  hands,  377.  •* 

Standing  on  pilot  to  uncouple   car  in  making  runningr 

switch,  377. 
Tearing  down  shed,  ordered  to  cut  last  support,  877. 
Using  certain  implement,  master  estopped,  377. 
Using  defective  machinery  to  move  car,  377. 
Using  defective  tool,  377. 
Using  hand  car  at  later  hour  than  usual,  377. 
Working  under  car,  other  cars  backed  without  warning, 

377 
Work  not  within  scope  of  employment,  377. 
Work  not  within  scope  of  employment,  general  rule,  377. 
Work  not  within  scope  of  employment,  other  statements 

of  general  rule,  377. 
Work  not  within  scope  of  employment,  rationale  of  doc- 
trine, 377. 

MOVING  CARS. 

See  MASTER  AND  SERVANT. 

NEGLIGENCE. 

See  MASTER  AND  SERVANT;  STOCK,  INJURIES  TO. 

OBSTRUCTIONS. 

See  MASTER  AND  SERVANT. 
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OBSTRUCTIONS  TO  VIEW. 

See  STOCK,  INJURIES  TO. 

ORDERS. 

See  MASTER  AND  SERVANT. 

PRESUMPTIONS. 

See  MASTER  AND  SERVANT;  STOCK,  INJURIES  TO- 

PROMISES. 

See  MASTER  AND  SERVANT. 

REBUTTAL  OF  PRESUMPTION. 

See  STOCK,  INJURIES  TO. 

RULES. 

Sec  MASTER  AND  SERVANT. 

''RUNNING  DRILL." 

See  MASTER  AND  SERVANT. 

SAFE  PLACE  TO  WORK. 

See  MASTER  AND  SERVANT. 

SCOPE  OF  EMPLOYMENT. 

Sec  MASTER  AND  SERVANT. 

SIGNALS. 

See  STOCK,  INJURIES  TO. 

SPEED. 

See  STOCK,  INJURIES  TO. 

STATUTES. 

See  STOCK,  INJURIES  TO. 

STATUTORY  PROVISIONS. 

See  STOCK,  INJURIES  TO. 

STOCK,  INJURIES  TO. 

Duty  ta  maintain  lookout  upon  trains  in  order  to  avoid  injurini^ 
live  stock  on  or  near  track,  197. 

Negligence — Presumptions  and  Burden  of  Proof. 

In  absence  of  statute,  792. 

In  absence  of  statute,  prevailing  doctrine,  792. 

In  absence  of  statute,  South  Carolina  doctrine,  792. 

Rebuttal  of  Presumption. 

Compliance  with  statutory  requirements,  792. 

Credibility  of  trainmen,  792. 

Doubt  as  to  whether  brake  was  applied,  792. 

Engineer's  testimony,  792. 

Engineer's  testimony  improbable  or  inconsistent,  79S. 

Engineer's  unsupported  testimony,  792. 

Exercise  of  due  care,  792. 

Failure  to  check  speed,  792. 

Failure    to    check   speed,   believing  animal   would  leave 

track,  792. 
Failure  to  produce  evidence,  792. 
Failure  to  specify  appliances  resorted  to  to  check  speedy 

792. 
Mere  improbability  of  negligence,  792. 
Mere  introduction  of  evidence,  792. 
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Presumption  not  rebutted  though  stock  were  under  con- 
trol, 792. 
Proof  that  only  engineer  exercised  due  care,  792. 
Question  for  jury,  792. 
Several  successive  collisions,  792. 
Stock  not  seen  by  trainmen,  792. 
Stock  not  seen  in  time,  792. 
Testimony  of  engineer  and  fireman,  792. 
There  must  be  evidence  for  defendant,  792. 
Trainmen  should  be  called,  792. 

Trainmen's  testimony  contradicted  by  other  evidence,  792. 
Uncontradicted  testimony  of  trainmen,  792. 
Whistle  sounded,  792. 

Statutes  and  Evidence. 

Duty  to* fence — accident  near  mill,  792. 

Duty  to  fence — accident  within  municipality,  792. 

Duty  to  fence — burden  on  d^endant,  792. 

Duty  to  fence — ^burden  on  plaintiff,  792. 

Fenced  track — accident  in  pasture,  792. 

Fences,  burden  of  proof  on  plaintiff  where  stock  was 
under  owner's  control,  792. 

Fences,  burden  of  proof  on  plaintiff  where  stock  was 
unlawfully  at  large,  "792. 

Fences,  burden  on  plaintiff  to  show  that  cattle  were 
rightfully  on  land  of  third  party,  792. 

Fences,  contributory  negligence,  792. 

Fences,  presumption  of  nonperformance  of  duty,  792. 

Fences,  presumption  of  performance  of  duty,  792. 

Fences,  presumption  where  performance  of  duty,  792. 

Fences,  where  not  required  to  fence,  792. 

In  general,  792. 

Injured  animal  found  on  right  of  way,  and  shot  by  rail- 
road employee,  792. 

Insufficiency  of  fence,  presumption  as  to  cause  of  injury, 
792. 

Necessity  of  proof  of  place  of  entry  through  fence,  792. 

Place  of  entry,  gap  in  fence,  792. 

Place  of  entry,  point  where  no  fence,  792. 

Place  of  entry  through  fence,  792. 

Place  of  entry  through  fence — place  of  accident,  792. 

Place  of  entry  where  defective  fence,  engfineer's  testimony 
contradicted  by  circumstantial  evidence,  792. 

Signals,  presumption  as  to  cause  of  injury,  792. 

Signals,  presumption  from  failure  to  give,  792. 

Signals,  whether  performance  of  duty,  792. 

Speed  in  violation  of  ordinance,  burden  of  proving  aver- 
ment, 792. 

Speed  in  violation  of  ordinance,  presumption  of  negli- 
gence, 792. 

Unusual  speed  not  slackened,  792. 

Whether  killed  by  train,  blood  on  cowcatcher,  792. 

Whether  killed  by  train,  burden  on  plaintiff,  792. 

Whether  killed  by  train,  evidence  must  be  convincing, 
792. 

Whether  killed  by  train,  hoof  prints  on  track.  792. 

Whether  killed  by  train,  horse  found  in  broken  cattle 
guard,  792. 

Whether  killed  by  train,  injured  mare,  found  bleedinfl: 
near  track,  subsequently  afraid  of  trains,  792. 

Whether  killed  by  train,  mere  fact  of  finding  animal  on 
right  of  way,  792. 
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SWITCHING. 

Sec  MASTER  AND  SERVANT. 

THREATS. 

See  MASTER  AND  SERVANT. 

TOOLS. 

See  MASTER  AND  SERVANT. 

TRESPASSING  STOCK. 

See  STOCK,  INJURIES  TO. 

UNCOUPLING  CARS. 

See  MASTER  AND  SERVANT. 

UNLAWFULLY  AT  LARGE. 

See  STOCK,  INJURIES  TO. 

UNUSUAL  DANGER. 

See  MASTER  AND  SERVANT. 

VOLENTI  NON  FIT  INJURIA. 

See  MASTER  AND  SERVANT. 

WITNESSES. 

Sec  STOCK,  INJURIES  TO. 


GENERAL  INDEX. 


ABUSIVE  LANGUAGE. 

See  CARRIERS  OF  PASSENGERS. 

ABUTTERS. 

See  EMINENT  DOMAIN;  RAILROADS  IN  STREETS. 

ACCIDENTS  ON  TRACK. 

See  CHILDREN;  TRESPASSERS. 

Contributory  Negligence. 

Custodian  of  lunatic  wa^  not  necessarily  negligent  because 
lunatic  was  at  large.    Simpson  v.  Rhode  Island  Co.  (R.  I.), 
642. 
Sufficiency  of  evidence.     Itzkowitz  v,  Boston  Elevated  Ry. 

Co.  (Mass.),  583. 
Walking  on  track.    Gregory  v,  Louisville  &  N.  R.  Co.  (Ky.), 
293. 
Contributory  negligence  and  duty  of  motorman  after  discovering 

pedestrian's  peril.    Louisville  Ry.  Co.  v.  Colston  (Ky.),  668. 
Discovered  peril  of  pedestrian  on  street  railway  track,  instruction 
not  warranted  by  evidence.    Louisville  Ry.  Co.  v.  Colston  (Ky.), 
668. 
Duty  of  engineer  of  one  train  to  warn  pedestrian  of  the  approach 

of  another.    Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  293. 
Effect  of  habitual  use  of  track  by  pedestrians  on  right  to  run 
trains   without   considering   the   possibility   of  their   presence. 
Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  293. 
Right  of  motorman  to  assume  that  insane  pedestrian  would  avoid 

danger.    Simpson  v.  Rhode  Island  Co.  (R.  I.),  642. 
Signals  need  not  be  given  in  the  country  except  at  certain  points. 
Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  293. 

ACTIONS. 

See  BAGGAGE. 

ADVERSE  POSSESSION. 

See  RIGHT  OF  WAY. 

Claim  to  right  to  passageway  under  trestle  for  cattle  was  not 
asserted  by  landowner  by  merely  placing,  at  times,  temporary- 
fences  to  prevent  stock  from  straying  beyond  the  trestle.  Chi- 
cago B.  &  Q.  R.  Co.  V.  Hammond  (111.),  561. 

Presumption  did  not  exist  that  use  of  passageway  under  trestle 
for  cattle  was  adverse  to  railroad  company.  Chicago  B.  &  Q. 
R.  Co.  V.  Hammond  (111.),  561. 

AFTER-ACQUIRED  PROPERTY. 

See  MORTGAGES. 

AGGRAVATION  OF  INJURIES. 

See  PERSONAL  INJURIES. 

ALIGNMENT  OF  RAILS. 

See  CARRIERS  OF  PASSENGERS. 

ALLEYS. 

See  RAILROADS  IN  STREETS. 

ANCESTORS. 

See  PERSONAL  INJURIES. 
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ANIMALS. 

See  FRIGHTENING  TEAMS;  STOCK,  INJURIES  TO. 

ANNEXATION. 

See  STREET  RAILWAYS. 

APPLIANCES. 

See  FIRES  SET  BY  LOCOMOTIVES;  LICENSEES;  MAS- 
TER AND  SERVANT. 

APPROACHES. 

See  CROSSINGS. 

ARRIVAL. 

See  CARRIERS  OF  GOODS. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS. 

ASSUMPTION  OF  RISK. 

See  CONSTITUTIONAL  LAW;  EMPLOYERS'  LIABILITY 
ACTS;  MASTER  AND  SERVANT. 

ATTORNEYS. 

See  MASTER  AND  SERVANT. 

ATTRACTING  CHILDREN. 

See  CHILDREN, 

AUTOMATIC  COUPLER  ACT. 

See  CONSTITUTIONAL  LAW;  EMPLOYERS'  LIABILITY 
ACTS;  INTERSTATE  COMMERCE. 

BAGGAGE. 

Costs,  liability,  on  appeal,  in  action  for  loss  of  baggage,  where 
verdict  was  not  modified,  but  tender  of  amount  for  which  car- 
rier was  liable  was  not  made  in  trial  court.  Yazoo  &  M.  V.  R. 
Co.  V.  Baldwin  (Tenn.),  856. 

What  constitutes  baggage  of  married  woman.  Yazoo  &  M.  V.  R. 
Co.  V.  Baldwin  (Tenn.),  856. 

Wife's  baggage,  effect  on  right  of  action  that  husband  joined  as 
plaintiff  with  her,  was  traveling  without  paying  fare.  Yazoo 
&  M.  V.  R.  Co.  V.  Baldwin  (Tenn.),  856. 

Wife's  baggage,  effect  on  right  to  recover  for  loss  of  fact  that 
husband  was  joined  with  her  as  plaintiff.  Yazoo  &  M.  V.  R. 
Co.  V.  Baldwin  (Tenn.),  856. 

BALLAST. 

See  MINERALS. 

BANKS. 

See  CARRIERS  OF  GOODS. 

BICYCLES. 

See  TRESPASSERS. 

BLACKLISTING. 

See  LIBEL. 

Indiana  blacklisting  statute,  so  far  as  it  applies  to  employees 
who  have  voluntarily  left  the  master's  employment,  is  void, 
under  Ind.  Const,  art.  4,  §  19,  such  provision  not  being  embraced 
in  the  title.    Wabash  R.  Co.  v.  Young  (Ind.),  361. 

Interference  with  occupation,  insufficiency  of  complaint.  Wabash 
R.  Co.  V.  Young  (Ind.),  361. 
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BRIDGES. 

See  ADVERSE  POSSESSION;  LICENSEES. 

BURDEN  OF  PROOF. 

See  CARRIERS  OF  PASSENGERS;  EMINENT  DOMAIN; 
FIRES  SET  BY  LOCOMOTIVES;  PERSONAL  IN- 
JURIES. 

CARRIERS. 

See  CONNECTING  CARRIERS;  EXPRESS  COMPANIES; 
STATIONS  AND  DEPOTS. 

CARRIERS  OF  GOODS. 

Sec  CARRIERS  OF.LIVE  STOCK;  NUISANCES. 

Act' of  railroad  in  placing  car,  in  which  was  a  stove,  in  care  of 
the  shipper,  near  property  liable  to  be  consumed  by  fire,  was 
not  negligence  with  respect  to  the  shipper,  unless  the  railroad 
knew,  or  should  have  known,  that  the  shipper  was  negligently 
maintaining  a  fire  in  the  stove.  Boston  &  M.  R.  R.  v.  Sargent 
(N.  H.),  459. 

Advance  by  insurer  to  owner  was  strictly  within  the  terms  of  the 
policy,  and  did  not  constitute  a  payment  for  damages  to  goods, 
whereby  the  carrier  could  claim  the  benefit  under  the  bill  of 
lading  as  a  set-off,  in  an  action  by  the  owner  to  recover  the  dam- 
ages.   Pennsylvania  R.  Co.  v.  Burr  (C.  C.  A.),  781. 

Burden  of  proof  on  all  the  issues  was  on  the  railroad,  in  an  action 
by  it  against  a  shipper  for  the  latter's  negligent  maintenance 
of  a  stove  in  a  car,  although  the  shipper  had  exclusive  control 
of  the  interior  of  the  car.  Boston  &  M.  R.  R.  v.  Sargent  (N. 
H.),  459. 

Duty  of  carrier  to  deliver  to  true  owner.  Nat.  Newark  Bkg.  Co. 
V.  Delaware,  etc.,  R.  Co.  (N.  J.),  745. 

Duty  of  carrier  to  shipper  where  latter  assumes  duty  of  heating 
cars.    Boston  &  M.  R.  R.  v.  Sargent  (N.  H.),  459. 

Limiting  Liability. 

Acceptance  of  contract  did  not  include  assent  to  stipulation. 

Powers  Mercantile  Co.  v.  Wells-Fargo  &  Co.  (Minn.),  504. 

Burden  of  proving  shipper's  assent  to  stipulation.     Powers 

Mercantile  Co.  v.  Wells-Fargo  &  Co.  (Minn.),  504. 
Subrogation  of  carrier  to  rights  under  insurance  policy  where 
carrier's  liability  was  limited  to  fixed  sum.     Pennsylvania 
R.  Co.  V.  Burr  (C.  C.  A.),  781. 
Notice  of  rights  of  a  person  claiming  title  under  consignee  to 
have  freight  delivered  to  him,  when  given  to  the  agent  of  the 
carrier  charged  with  the  duty  of  delivering  freight,  is  notice  to 
the  carrier.     Nat.  Newark  Bkg.  Co.  v.  Delaware,  etc.,  R.  Co. 
(N.  J.),  745. 
Notice  to  consignee  of  arrival,  duty  of  carrier.     Pennsylvania  R. 

Co.  V.  Naive  (Tenn.),  126. 
Presumption    of    negligence.      Pennsylvania    R.    Co.    v.    Naive 

(Tenn.),  126. 
Presumption  that  goods  were  lost  through  negligence.     Powers 

Mercantile  Co.  v.  Wells-Fargo  &  Co.  (Minn.),  504. 
Property  near  railroad  destroyed  by  fire  started  through  negli- 
gence of  shipper  in  control  of  car,  from  which  it  was  com- 
municated, effect  on  his  liability  of  concurring  negligence  of 
carrier.     Boston  &  M.  R.  R.  v.  Sargent  (N.  H.),  459. 
Property  near  railroad  destroyed  by  fire  started  through  negli- 
gence of  shipper  in  control  of  car,  from  which  it  was  com- 
municated, joint  liability  of  shipper  and  carrier.     Boston  &  M. 
R.  R.  V.  Sargent  (N.  H.),  459. 
Property  near  railroad  destroyed  by  fire  started  through  negli- 
gence of  shipper  in  control  of  car,  liability  of  carrier  to  third 
party.    Boston  &  M.  R.  R.  v,  Sargent  (N.  H.),  459. 
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Property  near  railroad  destroyed  by  fire  through  negligence  of 
shipper  in  control  of  car,  conclusiveness  of  judgment  against 
shipper  and  carrier,  in  action  by  latter  against  shipper.  Boston 
&  M.  R.  R.  V.  Sargent  (N.  H.),  459. 

Regulations  as  to  manner  and  places  for  receiving  freight  of 
different  kinds,  power  of  carrier.  Robinson  v,  Baltimore  &  O. 
R.  Co.  (C.  C.  A.),  468. 

Regulations  requiring  shippers  to  bring  coal  they  wish  to  tender 
for  transportation  to  a  designated  place  apart  from  that  where 
merchandise  is  received,  validity.  Robinson  v.  Baltimore  &  O. 
R.  Co.  (C.  C.  A.),  468. 

Shipper's  duties  where  he  assumes  the  duty  of  heating  cars. 
Boston  &  M.  R.  R.  v.  Sargent  (N.  H.),  459. 

Termination  of  liability.  Pennsylvania  R.  Co.  v.  Naive  (Tenn.), 
126. 

Termination  of  liability,  notice  to  consignee  of  arrival  essential, 
irrespective  of  any  custom  not  to  give  notice.  Gulf  &  C.  R.  Co. 
V.  Fuqua  &  Horton  (Miss.),  60. 

Termination  of  liability,  notice  to  consignee  of  arrival  essential, 
though  loss  occurred  prior  to  decision  announcing  rule  declar- 
ing it  the  carrier's  duty  to  give  such  notice.  Gulf  &  C.  R.  Co. 
V.  Fuqua  &  Horton  (Miss.),  60. 

Termination  of  liability,  notice  to  consignee  of  arrival  of  goods. 
Gulf  &  C.  R.  Co.  V.  Fuqua  &  Horton  (Miss.),  60. 

Where  consignee  obtained  advances  from  a  bank  upon  drafts 
drawn  on  purchasers  of  freight  accompanied  by  order  for  de- 
livery of  shipment,  which  were  certified  b^  local  freight  agent, 
such  order  amounted  to  notice  to  the  carrier  of  the  bank's  title 
to  the  freight.  Nat.  Newark  Bkg.  Co.  v,  Delaware,  etc.,  R.  Co. 
(N.  J.),  745. 

Where  consignee  obtained  advances  from  a  bank  upon  drafts 
drawn  on  purchasers  of  freight,  accompanied  by  orders  for  de- 
livery of  shipment,  which  were  certified  by  local  freight  agent, 
the  transaction  with  the  bank  transferred  to  it  title  to  the 
freight.  Nat.  Newark  Bkg.  Co.  v,  Delaware,  etc.,  R.  Co,  (N. 
J),  745. 

CARRIERS  OF  LIVE  STOCK. 

See   CARRIERS   OF   GOODS;    CARRIERS   OF   PASSEN- 
GERS. 

Delay,  for  what  not  liable.    McKenzie  v.  Michigan  Cent.  R.  Co. 

(Mich.),  830. 
Delay,  intervention  of  legal  holiday  as  a  defense.     Pennsylvanis 

R.  Co.  V.  Naive  (Tenn.),  126. 
Duty  to  give  notice  to  consignee  of  arrival,  effect  of  local  custom. 

Pennsylvania  R.  Co.  v.  Naive  (Tenn.),  126. 
Duty  to  give  notice  to  consignee  of  arrival,  effect  of  local  custom 
unknown  to  consignee.    Pennsylvania  R.  Co.  v.  Naive  (Tenn.), 
126. 
Duty  to  give  shipper  opportunity  to  feed  and  water  in  absence  of 

request.    McKenzie  v.  Michigan  Cent.  R.  Co.  (Mich.),  830. 
Limiting  Liability. 

Injuries  from  viciousness  of  animals  or  defects  in  car.    Rags- 
dale,  Harper  &  Weathers  v.  Southern  Ry.  Co.  (Ga.),  120. 
Nonsuit  properly  granted  where  damage  was  from  risk  as- 
sumed by  shipper.    Ragsdale,  Harper  &  Weathers  v.  South- 
ern Ry.  Co.  ((ia.),  120. 

CARRIERS  OF  PASSENGERS. 

See    BAGGAGE;    CONNECTING    CARRIERS;    TICKETS 

AND  FARES. 

Actionable  negligence  in  failing  to  provide  safe  place  to  alight, 
where  female  passenger  was  injured  after  dark.  Ellis  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (Wis.),  122. 
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Assault  on  passenger  at  depot,  question  for  jury  whether  carrier 

was  chargeable  with  notice  of  danger.     Tate  v,  Illinois  Cent 

R.  Co.  (Ky.),  482. 
Burden  of  proving  negligence,  instructions.     Cronk  v.  Wabash 

R.  Co.  (Iowa),  429. 
Burden  of  proving  negligence  on  plaintiff.    Thurston  v.  Detroit 

United  Ry.  Co.  (Mich.),  434. 
Care  due  in  discharging  passengers.    Southern  Ry.  Co.  v.  Bandy 

(Ga.),  736. 

Contributory  Negligence. 

Alighting  from  moving  street  car  under  belief  that  car  had 
stopped  at  terminus,  according  to  conductor's  announce- 
ment. Elwood  V.  Connecticut  Ry.  &  Lighting  Co.  (Conn.), 
518. 

Alighting  from  slowly  moving  train,  under  direction  of  con- 
ductor, is  not.     Southern  Ry.  Co.  v.  Bandy  (Ga.),  736. 

Fall  over  obstruction  on  platform,  instruction.  Matthieson 
V.  Burlington,  etc.,  Ry.  Co.  (Iowa),  826. 

Jumping  from  moving  car  because  of  failure  to  afford  oppor- 
tunity to  alight.  McDonald  v.  City  Electric  Ry.  Co.  (Mich.), 
436. 

Jumping  from  street  car  when  collision  was  imminent.  How- 
ell V.  Lansing  City  Electric  Ry.  Co.  (Mich.),  61. 

Passenger  leaning  over  platform  railing  of  street  car  struck 
by  trolley  pole.  Huber  v.  Cedar  Rapids  &  M.  C.  Ry.  Co. 
(Iowa),  768. 

Prospective  passenger  killed  by  overlapping  car,  while  stand- 
ing on  station  platform.  Lehigh  Valley  R.  (io.  v.  Dupont 
(C.  C.  A.),  83. 

Prospective  passenger  killed  by  overlapping  car,  while  stand- 
ing on  station  platform,  instruction.  Lehigh  Valley  R.  Co. 
V.  Dupont  (C.  C.  A.),  83. 

Relying  on  conductor's  instructions  when  contemplated  act 
is  obviously  dangerous.  Southern  Ry.  Co.  v.  Bandy  (Ga.), 
736. 

Riding  on  platform  of  electric  street  railway  is  iiot,  per  se. 
Brunnchow  v.  Rhode  Island  Co.  (R.  I.),  512. 

Riding  on  rear  platform  of  electric  street  car,  declaration  for 
injury  to  passenger  from  sudden  jerk  need  not  allege  it 
was  necessary  to  stand  there.  Brunnchow  v.  Rhode  Island 
Co.  (R.  L),  512. 

Uncorroborated  testimony  of  plaintiff  that  injury  resulted 
from  failure  to  provide  safe  place  to  alight,  and  not  from 
her  negligence.  Ellis  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Wis.), 
122. 

Wrongfully  riding  on  engine  by  invitation  of  engineer.  Rad- 
ley  V.  Columbia  Southern  R.  Co.  (Ore.),  153. 

Damages. 

Assault  by   conductor,   exemplary   damages.     McNamara  v. 

St.  Louis  Transit  Co.  (Mo.),  832. 
Assault  by  conductor  on  boy,  verdict  not  excessive  where 

punitive  damages  were  allowed.     McNamara  v,  St.  Louis 

Transit  Co.  (Mo.),  832. 
Assault  by  conductor,  sufficiency  of  instruction  as  to  right 

to  recover  punitive  damages  for  willful  tort.     McNamara 

V.  St.  Louis  Transit  Co.  (Mo.),  832. 
Earning   capacity   and   personal   earnings,   loss   of  must   be 

pleaded.    Cronk  v.  Wabash  R.  Co.  (Iowa),  429. 
Elements  of  damages  for  refusal  to  transport  purchaser  of 

mileage  book.    Schmidt  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 

(Ky.),  149. 
Elements  of  damages  where  passenger  was  insulted  by  con- 
ductor.   Gillespie  v.  Brooklyn  Heights  R  Co.  (N.  Y.),  66. 
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Injury  to  character  not  an  element  of  damages,  in  action  for 
insulting  language  of  conductor  to  passenger.     Gillespie  v. 
Brooklyn  Heights  R.  Co.  (N.  Y.),  66. 
Measure  of  damages,  in  action  for  insulting  language  of  con- 
ductor to   passenger,  where   it   appeared  that  former   had 
refused  to  return  change.     Gillespie  v.   Brooklyn  Heights 
R.  Co.  (N.  Y.),  66. 
Measure    of    for    failure    to    give    passenger    time   to  board. 
•  Mobile  &  O.  R.  Co.  v.  Reeves  (Ky.),  822. 
Punitive   damages   for   failure   to   give   time   to   board   train, 
sufficiency   of   evidence.     Mobile    &   O.    R.   Co.   v.   Reeves 
(Ky.),  822. 
Punitive  damages,  instruction  warranted  by  evidence.    Mobile 
&  O.  R  Co.  V.  Reeves  (Ky.),  822. 
Degree  of  care.    Fitch  v.  Mason  City  &  C.  L.  Traction  Co.  (Iowa), 
461;  Johnson  v.  Seattle   Electric  Co.    (Wash.),  786;  Logan  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  753. 
Degree  of  care,  instruction  that  carriers  are  not  "absolute"  in- 
surers was  not  erroneous  because  of  other  instructions.    Cronk 
V.  Wabash  R.  Co.  (Iowa),  429. 
Degree  of  care  required  of  street  railway.     Howell  v.  Lansing 

(Tity  Electric  Ry.  Co.  (Mich.),  61. 
Degree  of  care  to  preserve  passenger's  health,  erroneous  instruc- 
tion.   Georgia,  etc.,  Rv.  Co.  v.  Brown  (Ga.),  849. 
Depot  ground  liability  for  injury  to  passenger  from  ice  on  path- 
way.   Lemon  v.  Grand  Rapids  &  I.  Ry.  Co.  (Mich.),  853. 
Duty  to  afford  passenger  time  to  alight.     Elwood  v.  Connecticut 

Ry.  &  Lighting  Co.  (Conn.),  518. 
Duty  to  announce  that  stop  is  not   for  station.     Englehaupt  v. 

Erie  R.  Co.  (Pa.),  447. 
Duty  to  protect  passengers  at  depots.    Tate  v.  Illinois  Cent.  R, 

Co.  (Ky.),  482. 
Duty  to  stop  train  to  allow  passengers  to  board.     Mobile  &  O. 
R.  Co.  V.  Reeves  (Ky.),  822. 

Ejection. 

Failure  to  tender  street  railway  transfer  in  time  and  refusal 
to  pay  fare.  Hornesby  v.  Georgia  Ry.  &  Electric  Co. 
(Ga.),  421. 

Nonpayment  of  fare  by  passenger  who  had  purchased  ticket, 
but  had  entrusted  it  to  another.  Nutter  v.  Southern  Ry.  in 
Kentucky  (Ky.),  140. 

Plaintiff's  knowledge  that  mileage  book  would  not  be  ac- 
cepted by  the  conductor  prevented  recovery  for  his  ejec- 
tion, although  the  carrier  had  been  guilty  of  breach  of 
contract  in  refusing  to  give  him  an  exchange  ticket,  which 
would  have  been  accepted.  Schmidt  v,  Cleveland,  C,  C. 
&  St.  L.  R.  Co.  (Ky.),  149. 

Evidence. 

Expert  testimony,  whether  alignment  of  rails  may  be  dis- 
turbed by  car  a  matter  of  common  knowledge.  Cronk  v. 
Wabash  R.  Co.  (Iowa),  429. 

Opinion  evidence  of  nonexpert  as  to  speed  of  train  was 
competent.     Cronk  v.  Wabash  R.  Co.  (Iowa),  429. 

Subsequent  condition  of  track  in  action  for  injuries  from  de- 
railment.   Cronk  v.  Wabash  R.  Co.  (Iowa),  429. 

That  persons  had  previously  ridden  on  seat  admissible  for 
the  purpose  of  showing  that  plaintiff  was  on  a  seat  pro- 
vided for  passengers.  Fitch  v.  Mason  City  &  C.  L.  Trac- 
tion Co.  (Iowa),  451. 

Where,  in  action  for  injury  to  passenger  from  an  alleged 
defective  switch,  there  was  evidence  that  it  was  in  same 
condition  eight  days  after  the  accident  when  witness  ex- 
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amined  it,  as  at  the  time  of  the  accident,  his  evidence  as 

to  its  condition  when  he  examined  it  was  not  too  remote. 

Logan  V.  Metropolitan  St.  Ry.  Co.  (Mo.),  753. 

Instruction  as  to  pilDximate  cause  where  passenger  while  leaning 

out  of  car  to  expectorate,  was  thrown  out  of  it  as  car  rounded 

curve.     Fitch  v.  Mason  City  &  C.  L.  Traction  Co.  (Iowa),  461. 

Insults,  street  railway  liable  on  account  of  insulting  language  of 

conductor  to  passenger.     Gillespie  v.  Brooklyn  Heights  R.  Co. 

(N.  Y.),  66. 

Invitation  to  alight,  question  of  fact.    Elwood  v.  Connecticut  Ry. 

&  Lighting  Co.  (Conn.),  618. 
Invitation  to  alight,  sufficiency  of  evidence  of  conductor's  negli- 
gence.    Elwood  V.  Connecticut  Ry.   &  Lighting  Co.   (Conn.), 
618. 

Limiting  Liability. 

Clause  of  contract  fixing  amount  of  damages  for  personal 
injuries    to    shipper    accompanying    live    stock    was    void. 
Feldschneider  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  737. 
•    Express   messenger,   his   contract   of  employment   construed 
to  apply  to  an  injury  resulting  from  negligence  of  a  rail- 
road company  in  whose  car  he  was  riding  in  the  course  of 
his  employment.    Long  v.  Lehigh  Valley  R.  Co.  (C.  C.  A.), 
608. 
Express   messenger  riding  in   railway  car  in  the  discharge 
of  his  duties  as  such  is  chargeable  with  notice  of  the  con- 
tract under  which  he  is  being  transported  by  the  railroad 
company.    Long  v.  Lehigh  Valley  R.  Co.  (C.  C.  A.),  608. 
Express  messengers.     Long  v.  Lehigh  Valley  R.  Co.  (C.  C. 

A.),  608. 
Express    messenger,    right   of   railroad    company    to   benefit 
of  express  company's  contract  with  its  employee.    Long  v, 
Lehigh  Valley  R.  Co.  (C.  C.  A.),  508. 
To  own  line,  effect  of  condition  on  ticket.     Spiess  v.  Erie  R. 
Co.  (N.  J.),  852. 
Loss  of  presence  of  mind  on  part  of  motorman  was  not  neces- 
sarily a  defense,  in  action  for  injury  to  passenger.     Howell  z\ 
Lansing  City  Electric  Ry.  Co.  (Mich.),  61. 
Negligence  on  part  of  carrier  did  not  appear  in  action  for  injury 
to  passenger  sustained  while  boarding  moving  train.     Allen  v. 
Northern  Pac.  Ry.  Co.  (Wash.),  838. 
Negligence  question  for  jury  where  collision  between  car  and 

ice  wagon.    Thurston  v.  Detroit  United  Ry.  Co.  (Mich.),  434. 
Negligence   question  of  law.     Allen  v.   Northern   Pac.   Ry.   Co. 

(Wash.),  838. 
Negligence  was  shown,  in  action  for  injury  to  passenger  alight- 
ing on  dark  night  at  what  he  thought  was  a  station.     Engle- 
haupt  V.  Erie  R.  Co.  (Pa.),  447. 
Notice  to  employee  whose  sole  duty  it  was  to  clean  up  waiting 
room,  was  not  notice  to  the  carrier  that  injury  was  being  in- 
flicted on  passenger  at  depot.     Tate  v.  Illinois  Cent.  R.  Co. 
(Ky.),  482. 
Obstruction  on  depot  platform,  liability  for  injury  to  passenger 
in  absence  of  contributory  negligence.    Matthieson  v.  Burling- 
ton, etc.,  Ry.  Co.  (Iowa),  826. 
Obstruction  on  depot  platform,  liability  for  injury  to  passenger 
sustained  in  the  daytime.     Matthieson  v.  Burlington,  etc.,  Ry. 
Co.  (Iowa),  826. 
Presumption   of   negligence.     Allen   v.   Northern   Pac.    Ry.    Co. 

(Wash.),  838;  Indianapolis  St.  Ry.  Co.  v.  Schmidt  (Ind.),  439. 
Presumption  of  negligence  did  not  arise  from  fact  that  passenger 
was  injured  while  boarding  moving  train.     Allen  v.  Northern 
Pac.  Ry.  Co.  (Wash.),  838. 
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Presumption  of  negligence  from  derailment.  Cronk  v.  Wabash 
R.  Co.  (Iowa),  429;  Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.), 
753. 

Presumption  of  negligence  from  injury  to  passenger,  modified 
doctrine.  Fitch  v.  Mason  City  &  C.  L.  Traction  Co.  (Iowa), 
451. 

Presumption  of  negligence  from  parting  of  train.  Feidscbneider 
V.  Chicago,  etc.,  Ry.  Co;  (Wis.),  737. 

Presumption  of  negligence  from  parting  of  train,  rebuttal  of 
was  a  question  for  jury.  Feldschneider  v,  Chicago,  etc,  Ry. 
Co.  (Wis.),  737. 

Presumption  of  negligence  where  passenger  is  injured  by  reason 
of  sudden  jar.  Fitch  v.  Mason  City  &  C.  L.  Traction  Co. 
(Iowa),  451. 

Proximate  cause  of  injury  sufficiently  alleged  where  passenger 
was  thrown  to  the  floor  by  reason  of  a  derailment  Indian- 
apolis St.  Ry.  Co.  V.  Schmidt  (Ind.),  439. 

Proximate  cause,  where  passenger  carried  beyond  destination 
was  injured  by  fall  on  icy  sidewalk  while  returning.  Haley  v. 
St.  Louis  Transit  Co.  (Mo.),  142. 

Question  for  jury  as  to  safety  of  platform,  which  cars  over- 
lapped.   Lehigh  Valley  R.  Co.  v.  Dupont  (C.  C.  A.),  83. 

Question  for  jury,  competency  and  conduct  of  motorman.  How- 
ell V.  Lansing  City  Electric  Ry.  Co.  (Mich.),  61. 

Question  for  jury,  negligence  with  respect  to  repaired  brake 
which  proved  insufficient.  Howell  v.  Lansing  City  Electric  Ry. 
Co.  (Mich.),  61. 

Railroad  not  negligent  in  merely  running  special  train  out  of 
schedule  time,  where  passenger  standing  on  station  platform 
was  killed  by  overlapping  car.  Lehigh  Valley  R.  Co.  v.  Dupont 
(C.  C.  A.),  83. 

Scope  of  employment  of  servants  in  charge  of  car  sufficiently 
alleged.    Indianapolis  St.  Ry.  Co.  v.  Schmidt  (Ind.),  439. 

Speed  of  train,  if  it  comports  with  the  rule  of  law  requiring  the 
carrier  to  exercise  the  utmost  care,  is  not  negligence,  although 
it  results  in  a  passenger  being  thrown  from  his  seat.  Fitch  v. 
Mason  City  &  C.  L.  Traction  Co.  (Iowa),  451. 

Stones  on  track,  liabilty  for  injury  to  street  car  passenger.  In- 
dianapolis St.  Ry.  Co.  V,  Schmidt  (Ind.),  439. 

Who  Are  Passengers. 

Express  messengers  are  not.  Long  v.  Lehigh  Valley  R.  Co. 
(C.  C.  A.),  608. 

Person  riding  on  freight  train  engine  by  invitation  of  en- 
gineer and  with  knowledge  of  conductor  was  not  Radley 
V.  Columbia  Southern  R.  Co.  (Ore.),  153. 

Person  who  had  gone  to  station  with  intention  to  take 
passage,  and  directed  by  station  agent  as  to  where  to 
board  train,  but  injured  while  wrongfully  riding  on  engine 
by  invitation  of  engineer.  Radley  v,  Columbia  Southern  R. 
Cfo.  (Ore.),  153, 

CATTLE  GUARDS. 

Degree  of  care  required  in  maintaining.    Campbell  v.  Iowa  Cent. 

Ry.  Co.  (Iowa),  601. 
Sufficiency  of  was  a  question  for  jury.     Campbell  v.  Iowa  Cent. 

Ry.  Co.  (Iowa),  601. 

CHANGED  CONDITIONS. 

See  MASTER  AND  SERVANT. 

CHARACTER. 

See  CARRIERS  OF  PASSENGERS. 
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CHILDREN. 

Child,  though  non  sui  juris,  was  a  trespasser  when  riding  on  plat- 
form of  a  street  car  not  in  use.  Monehan  v.  South  Covington 
&  C.  St.  Ry.  Co.  (Ky.),  671. 

Contributory  Negligence. 

Eight  year  old  child  trying  to  cross  track  in  front  of  ap- 
proaching street  car.     Poland  v.  Union  R.  Co.  (R.  I.),  648. 
Evidence  of  custom  of  other  boys  to  play  on  crossing  where 
minor  was  killed.    Williams  v.  Southern  Ry.  (S.  Car.),  604. 
Duty  to  child  trespassing  on  street  car.    Monehan  v.  South  Cov- 
ington &  C.  St.  Ry.  Co.  (Ky.),  671. 

Evidence. 

Custom  of  children  to  trespass  on  street  cars  at  certain  point, 
ifi  action  for  injury  to  trespassing  child.  Monehan  v.  South 
C  vington  &  C.  St.  Ry.  Co.  (Ky.),  671. 

InsuHi  ency  of  evidence  of  negligence  with  respect  to  child 
trejip.issing  on  right  of  way.  Louisville  &  N.  R.  Co.  v.  Logs- 
don's  Adm'r  (Ky.),  637. 

Liability  a  question  for  jury  where  children  were  attracted  by 
wood  pile  near  track,  and  one  of  them  was  shaken  from  it  by 
passing  train.    Kansas  City,  etc.,  R.  Co.  v.  Matson  (Kan.),  675. 

Lookouts,  no  duty  with  respect  to  children  trespassing  on  track. 
Louisville  &  N.  R.  Co.  v.  Logsdon's  Adm'r  (Ky.),  637. 

Railroad  was  liable  for  injury  to  child  shaken  from  wood  pile, 
which  the  company  knew  was  attractive  to  children,  by  passing 
train,  irrespective  of  ownership  of  premises.  Kansas  City,  etc., 
R.  Co.  V.  Matson  (Kan.),  675. 

CITY  COUNCIL. 

See  RAILROADS  IN  STREETS. 

CLAIM  OF  RIGHT. 

See  ADVERSE  POSSESSION. 

CLAIMS. 

See  RECEIVERS. 

Notice  to  section  foreman  that  landowner  claimed  right  of  pas- 
sageway under  railroad  bridge  was  not  notice  to  company. 
Chicago  B.  &  Q.  R.  Co.  v,  Hammond  (111.),  561. 

CLEARANCE  PAPERS. 

See  MASTER  AND  SERVANT. 

COLLISIONS. 

See  STREET  RAILWAYS. 

COMMUTATION  TICKETS. 

See  TICKETS  AND  FARES. 

COMPETING  LINES. 

See  RAILROADS. 

COMPETITION. 

See  TICKETS  AND  FARES. 

CONCURRENT  NEGLIGENCE. 

See  CARRIERS  OF  GOODS;  FELLOW  SERVANTS. 

CONDITIONS. 

See  TICKETS  AND  FARES. 

CONGRESSIONAL  POWERS. 

See  CONSTITUTIONAL  LAW. 

12  R  R  R— 56 
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CONNECTING  CARRIERS. 

Sec  CARRIERS  OF  PASSENGERS;  INTERSTATE  COM- 
MERCE. 

Dominant  carrier  liable  for  death  of  passenger  from  negligence 
of  other  member  of  carrier  partnership,  though  ticket  did  not 
show  that  any  part  of  the  transportation  was  to  be  performed 
on  latter's  road.    Lehigh  Valley  R.  Co.  v.  Dupont  (C.  C.  A.),  83, 

Partners,  carriers  were  liable  as  such  to  third  persons.  Lehigh 
Valley  R.  Co.  v.  Dupont  (C  C.  A.),  83, 

Remedy  afforded  by  Ga.  Civ.  Code  1895,  §  2298,  providing  for  the 
settlement  of  the  question  of  ultimate  liability  by  the  carriers 
themselves,  may  be  waived  by  special  contract.  Kavanaugh  & 
Co.  V.  Southern  Ry.  Co.  (Ga.),  424. 

CONSIGNEES. 

See  CARRIERS  OF  LIVE  STOCK. 

CONSOLIDATION. 

See  RAILROADS. 

CONSTITUTIONAL  LAW. 

See  BLACKLISTING:  EMINENT  DOMAIN;  RAILROADS; 
RIGHT  OF  WAY;  TICKETS  AND  FARES. 

Automatic  coupler  act  enacted  by  Congress  March  2,  1893, 
c.  193,  providing  that  the  doctrine  of  assumption  of  risk  shall 
be  no  defense  where  it  is  violated,  was  within  the  power  of 
that  body.    Kansas  City  M.  &  B.  R.  Co.  v,  Flippo  (Ala.),  486. 

CONTRACTS. 

See  MASTER  AND  SERVANT;  TICKETS  AND  FARES. 

CONTRIBUTORY  NEGLIGENCE. 

See  CROSSINGS;  EMPLOYERS'  LIABILITY  ACTS;  IM- 
PUTED NEGLIGENCE;  LICENSEES;  MASTER  AND 
SERVANT;  STREET  RAILWAYS. 

Effect  of.    Quinn  v.  Chicago  &  E.  R.  Co.  (Ind.),  661. 

Error  of  judgment  caused  by  fright  when  attempting  to  avoid 

danger.    St.  Louis  &  S.  F.  R.  Co.  v.  Brock  (Kan.),  613. 
Incurring  danger  to  save  life.    Whitworth  v,  Shreveport  Belt  Ry. 

Co.  (La.),  318. 

CORPORATIONS. 

See  FORECLOSURE;  RAILROADS. 

COSTS. 

See  BAGGAGE. 

COUNTRY  CROSSINGS. 

See  CROSSINGS. 

COUPLING  CARS. 

See  EMPLOYERS'  LIABILITY  ACTS;  MASTER  AND 
SERVANT. 

CREDITORS. 

See  RECEIVERS. 
CRIMINAL  LAW. 

See  TICKETS  AND  FARES. 
CROSSINGS. 

See  ADVERSE  POSSESSION;  CHILDREN;  FARM 
CROSSINGS;  LOCAL  ASSESSMENTS;  RECEIVERS. 

Approaches,  duty  to  construct  and  maintain.    See  v.  Wabash  R. 
Co.  (Iowa),  596. 
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CROSSINGS— Continued. 

Contributory  Negligence. 

Attempting  to  drive  over  track  in  front  of  approaching  train. 

West  V.  Nox'thern  Pac.  Ry.  Co.  (N.  Dak.),  655. 
Burden  of  proof  where  plaintiff  was  injured  by  reason  of  a 
defective   crossing  which  it  was  the  company's  statutory 
duty  to  maintain.    See  v.  Wabash  R.  Co.  (Iowa),  596. 
.  Care  required  of  highway  travelers.     Quinn  v.  Chicago  &  E. 
R.  Co.  (Ind.),  661. 
Climbing  over  obstructing  train,  effect  of  watchman's  prior 
knowledge  of  plaintiff's  peril.    Russell  v.  Central  of  Georgia 
Ry.  Co.  (Ga.),  310. 
Duty  to  go  by  another  route  where  pedestrian  has  knowledge 

of  defect  in  crossing.    See  v.  Wabash  R,  Co.  (Iowa),  596. 
Failure  to  see  train  while  watching  movements  of  another 

train.    Quinn  v.  Chicago  &  E.  R.  Co.  (Ind.),  661. 

Question  for  jury.     Cromley  v.  Pennsylvania  R.  Co.  (Pa.), 

666. 

Contributory  negligence  and  negligence  after  discovery  of  peril, 

combined  effect  of.    Omaha  St.  Ry.  Co.  v.  Larson  (Neb.),  643. 

Contributory  negligence,  excessive  speed,  and  absence  of  signals, 

combined  effect.    West  v.  Northern  Pac.  Ry.  Co.  (N.  Dak.),  655. 

Evidence. 

Subsequent  repair  of  defective  crossing.     See  v.  Wabash  R. 
Co.  (Iowa),  596. 

Lookouts. 

Statutory  duty.    Louisville  &  N.  R.  Co.  v.  Dick  (Ky.),  314. 

signals. 

•  Comparative  weight  of  negative   and  affirmative  testimony. 

Chicago  &  N.  W.  Ry.  Co.  v.  Andrews  (C.  C.  A.),  584. 
Comparative  weight  of  positive  and  negative  testimony.     St 

Louis  &  S.  F.  R.  Co.  V.  Brock  (Kan.),  613. 
Failure   to   give   as   negligence.     Davis  v.   Southern   R.   Co. 

(S.  Car.),  188. 
Motorman's  failure  to  sound  gong  was  not  negligence  with 

respect  to  pedestrian  who  knew  that  car  was  approaching. 

Louisville  Ry.  Co.  v.  Colston  (Ky.),  668. 

speed. 

Country  crossings,  rights  of  strangers.    Parkerson  v,  Louis- 
ville &  N.  R.  (To.  (Ky.),  273. 
Statutory  duty  to  come  to  full  stop  not  applicable  to  street  rail- 
way, so  as  to  compel  it  to  stop  cars  before  crossing  steam 
railroad.    Georgia  Ry.  &  Electric  Co.  v.  Joiner  (Ga.),  608. 

Stop,  Look  and  Listen. 

Driving  on  street  car  track,  after  seeing  car,  without  looking 

again,  in  time.     Mease  v.  United  Traction  Co.  (Pa.),  272. 
Duty  to  stop  again.    Cromley  v.  Pennsylvania  R.  Co.  (Pa.), 

666. 
Negligence  in  driving  across  track  a  jury  question.     Louis- 
ville &  N.  R.  Co.  V.  Satterwhitc  (Tenn.),  296. 
Obstructed  view.    West  v.  Northern  Pac.  Ry.  Co.  (N.  Dak.), 

655. 
Obstructed  view,  care  required  of  pedestrian.    Chicago  &  N. 

W.  Ry.  Co.  V.  Andrews  (C.  C.  A.),  584. 
Obstructed  view,  care  required  of  traveler.    Louisville  &  N, 

R.  Co.  V.  Satterwhitc  (Tenn.),  296. 
Plaintiff's    testimony    rendered    incredible    by   circumstances 

and   evidence.     (Chicago    &   N.   W.    Ry.    Co.   v,   Andrews 

(C.  C.  A.),  584. 
Plaintiff's  testimony  that  he  looked  for  trains  was  incredible. 

Dolfini  V.  Erie  R.  Co.  (N.  Y.),  291. 
Street  railway  tracks.    Itzkowitz  v,  Boston  Elevated  Ry.  Co. 

(Mass.),  583. 


884  GBNBRAL  INDEX 

CROSSINGS  OP  RAILROADS. 

Sec  STREET  RAILWAYS. 

CUSTOM  AND  USAGE. 

Sec  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE 
STOCK;  CHILDREN. 

DAMAGES. 

See  CARRIERS  OF  PASSENGERS;  DEATH  BY  WRONG- 
FUL ACT;  EMINENT  DOMAIN;  FIRES  SET  BY  LO- 
COMOTIVES; PERSONAL  INJURIES;  RAILROADS 
IN  STREETS;  STOCK,  INJURIES  TO;  TICKETS  AND 
FARES. 

DANGER  INCURRED  TO  SAVE  LIFE. 

See  CONTRIBUTORY  NEGLIGENCE. 

DANGEROUS  PREMISES. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  MASTER 
AND  SERVANT. 

DEATH  BY  WRONGFUL  ACT. 
Damages. 

Excessive  verdict  where  evidence  showed  contributory  ncgK- 
gence.    Louisville  &  N.  R.  Co.  v.  Satterwhite  (Tenn.),  296. 

Punitive  damages  for  gross  or  wanton  negligence,  instruc- 
tion erroneous  for  not  leaving  the  question  to  the  discretion 
of  the  jury.  Louisville  &  N.  R  Co.  v.  Satterwhite  (Tenn.), 
296. 

Evidence. 

That  plaintiff  was  not  decedent's  lawful  wife,  under  Mich. 
Comp.  Laws  10,428.    Philip  v.  Heraty  (Mich.),  39. 
Presumption  of  due  care  on  part  of  deceased  rendered  inapplica- 
ble by  evidence.    Phinney  v.  Illinois  Central  R.  Co.  (Iowa\  14. 

DEBTS. 

See  RECEIVERS. 

DEDICATION. 

See  STREETS  AND  HIGHWAYS. 

DEEDS. 

See  RIGHT  OF  WAY. 

DEFAMATION. 

See  CARRIERS  OF  PASSENGERS. 

DEFAULT  OF  DEFENDANT. 

See  PERSONAL  INJURIES. 

DEFECTS. 

See  EMPLOYERS'  LIABILITY  ACH^S;  MASTER  AND 
SERVANT. 

DEFENSES. 

See  TICKETS  AND  FARES. 

DEGREE  OF  CARE. 

See  CARRIERS  OF  PASSENGERS;  CATTLE  GUARDS; 
FIRES  SET  BY  LOCOMOTIVES. 

DELAY. 

See  CARRIERS  OF  LIVE  STOCK. 
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DERAILMENT. 

Sec  CARRIERS  OF  PASSENGERS. 

DISCHARGE. 

Sec  MASTER  AND  SERVANT. 

DISCHARGING  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

DISCOVERED  PERIL. 

See  CROSSINGS;  TRESPASSERS. 

DISCRIMINATION. 

See  INTERSTATE  COMMERCE. 

DOMESTIC  CORPORATIONS. 

See  FORECLOSURE. 

DOMINANT  CARRIER. 

See  CONNECTING  CARRIERS. 

DRAINAGE. 

See  WATER  AND  WATERCOURSES. 

DRUNKENNESS. 

See  TICKETS  AND  FARES. 

DUTY  TO  PEDESTRIANS. 

See  ACCIDENTS  ON  TRACK. 

EARNING  CAPACITY. 

See  PERSONAL  INJURIES. 

EARNINGS. 

See  RECEIVERS. . 

EASEMENTS. 

See  RIGHT  OF  WAY. 

EJECTION. 

See  CARRIERS  OF  PASSENGERS. 

EMINENT  DOMAIN. 

Sec  RAILROADS  IN  STREETS. 

Burden  of  proving  that  use  of  railroad  right  of  way  for  telegraph 
line  will  not  interfere  with  railroad  uses,  construction  of  Ohio 
statute.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v,  Ohio  Postal 
Telegraph  Cable  Co.  (Ohio),  251. 

Damages. 

Telegraph  line  on  railroad  right  of  way,  measure  of  damages. 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Ohio  Postal  Telegraph 

Cable  Co.  (Ohio),  251. 

Logging  roads,  statute  of  Washington  authorizing  condemnation 

of   land   for   unconstitutional.     Healy   Lumber   Co.   v.   Morris 

(Wash.),  171. 

Private  use,  land  for  logging  roads.    Healy  Lumber  Co.  v.  Morris 

(Wash.),  171. 
Public  use,  presumption  of  not  raised  by  fact  that  condemnation 
is  authorized  by  statute,  under  Wash.  Cotist.  art.  1,  §  16.    Healy 
Lumber  Co.  v.  Morris  (Wash.),  171. 
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Switch  track,  although  only  a  limited  number  of  persons  will  have 

occasion  to  use  it,  as  a  public  use.     Stockdale  v.  Rio  Grande 

Western  Ry.  Co.  (Utah),  527. 
Threatened  injury  to  property,  remedy  under  Utah  Const,  art.  1, 

§  22.    Stockdale  v.  Rio  Grande  Western  Ry.  Co.  (Utah),  527. 
What  constitutes  a  taking  for  which  compensation  must  be  made. 

Stockdale  v.  Rio  Grande  Western  Ry.  (Jo.  (Utah),  527. 

EMPLOYERS'  LIABILITY  ACTS. 

Sec  FELLOW  SERVANTS;  INTERSTATE  COMMERCE. 

Assumption  of  Risk. 

Knowledge  of  defect  on  part  of  both  railroad  and  its  in- 
jured employee,  effect  of  under  S.  Car.  Const.     Harrill  v. 
South  Carolina  &  G.  E.  R.  Co.  (N.  Car.),  725. 
Testimony   of   plaintiff's   attorney,   in   an   action   in   another 
jurisdiction,  established  the  fact,  under  S.  Car.  Const.,  that 
if  the  trestle  in  question  was  defective  to  the  knowledge 
of  the   railroad,   knowledge  by  deceased   employee  of  its 
dangerous  condition  would  not  defeat  recovery.    Harrill  v. 
South  Carolina  &  G.  E.  R.  Co.  (N.  Car.).  725. 
Automatic  coupler  act,  evidence  merely  of  a  defect  in  couplers 
does   not   sustain   averment  of  complaint   that   cars  were  not 
equipped  with  automatic  couplers.     Kansas  City  M.  &  B.  R. 
Co.  V.  Flippo  (Ala.),  486. 
Automatic  coupler  act,  whether  carrier  was  engaged  in  interstate 
commerce,  within  the  meaning  of  the  federal  safety  appliance 
act.    United  States  v.  Geddes  (C.  C.  A.),  497. 

Contributory  Negligence. 

Violation   of   federal   automatic   coupler   act   did   not   entitle 

employee    to    recover.      Denver,    etc.,    R.    Co.    v,    Arrighi 

(C.  C.  A.),  680. 

Knowedge  of  defect  on  part  of  servant  no  defense  under  S.  Car. 

Const.  1895,  art.  9,  §  15.    Carson  v.  Southern  Ry.  Co.  (S.  Car.), 

337. 

Liability  of  master  for  failure  to  comply  with  federal  automatic 

coupler  act.    Carson  v.  Southern  Ry.  Co.  (S.  Car.),  337. 
Railroad  work,  application  of  Wisconsin  statute.    Bain  v.  North- 
ern Pac.  Ry.  Co.  (Wis.),  31. 

EMPLOYMENT. 

See  MASTER  AND  SERVANT. 

EQUITABLE  RELIEF. 

See  RIGHT  OF  WAY. 

ESTOPPEL. 

See  MASTER  AND  SERVANT. 

EVIDENCE. 

See  CARRIERS  OF  PASSENGERS:  CHILDREN:  CROSS- 
INGS; FIRES  SET  BY  LOCOMOTIVES;  MASTER  AND 
SERVANT;  NEGLIGENCE;  STOCK,  INJURIES  TO; 
TICKETS  AND  FARES. 

Experiments,  admissibility.    Omaha  St,  Ry.  Co.  v.  Larson  (Neb.), 

643. 
Life  tables.     Philip  v.  Heraty  (Mich.),  39. 
Res  gestae,  declarations  of  injured  person.    Williams  v.  Southern 

Ry.  (S.  Car.),  604. 
Speed  of  car,  opinion  evidence.     Omaha  St.  Ry.  Co.  v.  Larson 

(Neb.),  643. 
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EXCESSIVE  VERDICT. 

See  DEATH   BY  WRONGFUL  ACT;  PERSONAL  INJU- 
RIES. 

EXCHANGE  TICKETS. 

See  TICKETS  AND  FARES. 

EXCLAMATIONS  OF  PAIN. 

See  PERSONAL  INJURIES. 

EXCLUSIVE  PRIVILEGES. 

See  STATIONS  AND  DEPOTS. 

EXCURSION  TICKETS. 

See  TICKETS  AND  FARES. 

EXEMPLARY  DAMAGES. 

See     CARRIERS     OF     PASSENGERS;     TICKETS     AND 
FARES. 

EXPECTANCY  OF  LIFE. 

See  PERSONAL  INJURIES. 

EXPENSES. 

See  RECEIVERS. 

EXPERIMENTS. 

See  EVIDENCE. 

EXPERT  TESTIMONY. 

See  CARRIERS  OF  PASSENGERS. 

EXPOSURE  TO  WEATHER. 

See  CARRIERS  OF  PASSENGERS. 

EXPRESS  COMPANIES. 

Limiting  Liability. 

Burden  of  proving  shipper's  assent  to  stipulation.     Powers 
Mercantile  Co.  v.  Wells-Fargo  &  Co.  (Minn.),  604. 
Presumption  of  negligence  from  loss  of  goods.    Powers  Mercan- 
tile Co.  V.  Wells-Fargo  &  Co.  (Minn.),  504. 

EXPRESS  MESSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

EXTRATERRITORIAL  EFFECT  OF  STATUTES. 

See  PI:RS0NAL  INJURIES. 

FARM  CROSSINGS. 

See  ADVERSE  POSSESSION;  CLAIMS. 

FEDERAL  DECREES. 

See  FORECLOSURE. 

FEDERAL  GOVERNMENT. 

See  TICKETS  AND  FARES. 

FELLOW  SERVANTS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

Application  of  employers'  liability  act  of  Florida,  limiting  fellow- 
servant  rule.    Louisville  &  N.  R.  Co.  v.  Wade  (Fla.),  22, 

Application  of  Iowa  Code,  §  2071,  making  railroads  liable  for  neg- 
ligence of  fellow  servants.  Phinney  v.  Illinois  (Central  R.  Co. 
(Iowa),  14. 
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Concurrent  negligence  of  mastec  and  fellow  servants  renders 
former  liable.    Hicks  v.  Southern  Pac.  Co.  (Utah),  332. 

Employees  not  on  duty.  Louisville  &  N.  R.  Co.  v.  Wade  (Fla.), 
22. 

Inspector  of  roadbed  and  engineer  are  not.  Hamilton  v.  Mich- 
igan Central  R.  Co.  (Mich.),  365. 

FENCES. 

See  CATTLE  GUARDS. 

FINANCIAL  CONDITION. 

See  PERSONAL  INJURIES. 

FIRES. 

See  CARRIERS  OF  GOODS. 

FIRES  SET  BY  LOCOMOTIVES. 
Contributory  Negligence. 

Insufficiency  of  evidence  of,  in  storing  cotton  near  track. 
Alabama  &  V.  Ry.  Co.  v.  Aetna  Ins.  Co.  (Miss.),  52;  Ala- 
bama &  V.  Ry.  Co.  V.  Schlenker  (Miss.),  52. 

Placing  cotton  near  track,  insufficiency  of  evidence.  Louis- 
ville &  N.  R.  Co.  V.  Short  (Tenn.),  57. 

Damages. 

Interest  on  amount  of  loss.    Louisville  &  N.  R.  Co.  v.  Fort 
(Tenn.),  276. 
Duty  of  railroad  when  unusual  danger  on  account  of  drought  and 

wind.    Louisville  &  N,  R.  Co.  v.  Fort  (Tenn.),  276. 
Emission  of  unusual  quantity  of  sparks,  sufficiency  of  evidence. 
Anderson  v.  Oregon  R.  Co.  (Ore.),  625. 

Evidence. 

Escape  of  cinders.     Olmstead  v.  Oregon  Short  Line  R.  Co. 

(Utah),  261. 
Escape  of  sparks  from  the  engine.    Anderson  v.  Oregon  R. 

Co.  (Ore.),  625. 
Other  fires.     Louisville   &  N.   R.  Co.  v.  Fort   (Tenn.),  276; 
Louisville  &  N.  R.  Co.  v.  Short  (Tenn.),  57;  Olmstead  v. 
Oregon  Short  Line  R.  Co.  (Utah),  261. 
Sparks  from  other  engines.    Alabama  &  V.  Ry.  Co.  v.  Aetna 
Ins.  Co.  (Miss.),  52;  Alabama  &  V.  Ry.  Co.  v.  Schlenker 
(Miss.),  52. 
Grade  at  place  of  accident,  sufficiency  of  evidence.    Anderson  v. 

Oregon  R.  Co,  (Ore.),  625. 
Presumption  of  negligence.    Anderson  v.  Oregon  R.  Co.  (Ore.), 

625. 
Presumption  of  negligence,  rebuttal.    Olmstead  v.  Oregon  Short 

Line  R.  Co.  (Utah),  261. 
Spark  arresters,  care  required  in  adopting.     Anderson  v.  Oregon 

R.  Co.  (Ore.),  625. 
Spark  arresters,  instructions  as  to  degree  of  care.     Anderson  v. 

Oregon  R.  Co.  (Ore.),  625. 
Spark  arresters,  not  liable  for  escape  of  fire  where  duty  in  ob- 
taining and  using  has  been  discharged.     Anderson  v.  Oregon 
R.  Co.  (Ore.),  625. 

FLYING  SWITCH. 

See  MASTER  AND  SERVANT. 

FOOD  AND  WATER. 

See  CARRIERS  OF  LIVE  STOCK. 
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FORECLOSURE. 

See  RECEIVERS. 

Effect  of  federal  statute  containing  prohibition  against  enjoining 
proceeding  in  state  courts,  where  it  is  necessary  to  protect 
rights  of  purchaser  of  property  sold  under  federal  decree. 
Julian  V.  Central  Trust  Co.  (U.  S.),  217. 

Liability  of  property  for  subsequent  claims,  effect  of  North  Caro- 
lina statute  making  judgments  for  torts  preferential  liens. 
Julian  V,  Central  Trust  Co.  (U.  S.),  217. 

Liability  of  railroad  property  sold  at  -foreclosure  sale  for  mort- 
gagor's debts,  as  affected  by  failure  of  nonresident  purchaser 
to  organize  domestic  corporation  under  state  statute.  Julian 
V,  Central  Trust  Co.  (U.  S.),  217. 

Liability  of  railroad  property  sold  in  foreclosure  proceedings 
under  federal  decree,  for  mortgagor's  subsequent  debts,  con- 
clusiveness of  state  decision  in  federal  court,  on  appeal.  Julian 
V,  Central  Trust  Co.  (U.  S.),  217. 

FOREIGN  CORPORATIONS. 

See  FORECLOSURE. 

FORFEITURE. 

See  RIGHT  OF  WAY;  STREET  RAILWAYS. 

FRANCHISES. 

See  RAILROADS  IN  STREETS;  STREET  RAILWAYS. 

FRIGHT. 

See  CONTRIBUTORY  NEGLIGENCE. 

FRIGHTENING  TEAMS. 

Street  railway's  duty  to  avoid  making  unusual  and  unnecessary 
noises.    Georgia  Ry.  &  Electric  Co.  v.  Joiner  (Ga.),  608. 

FUTURE  SUFFERING. 

Sec  PERSONAL  INJURIES. 

GRADE. 

See  FIRES  SET  BY  LOCOMOTIVES. 

GRANTS. 

See  RIGHT  OF  WAY. 

GROANS. 

See  PERSONAL  INJURIES. 

HABITUAL  USE  OF  TRACK  BY  PEDESTRIANS. 

See  ACCIDENTS  ON  TRACK. 

HACKMEN. 

See  STATIONS  AND  DEPOTS. 

HAND  CARS. 

See  TRESPASSERS. 

HEALTH. 

See  CARRIERS  OF  PASSENGERS. 

HEATING  CARS. 

See  CARRIERS  OF  GOODS. 

HOLIDAYS. 

Sec  CARRIERS  OF  LIVE  STOCK. 
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HUSBAND  AND  WIFE. 

See  TICKETS  AND  FARES. 

ICE  AND  SNOW. 

See  CARRIERS  OF  PASSENGERS. 

IDENTIFICATION. 

Sec  TICKETS  AND  FARES. 

IMPUTED  NEGLIGENCE. 

Failure  of  his  company  to  maintain  a  watchman  at  the  crossing^ 
was  not  imputable  to  yardmaster  killed  in  collision  between 
train  and  street  car.    Philip  v,  Hcraty  (Mich.),  39. 

INJUNCTIONS. 

See  RAILROADS  IN  STREETS;  RIGHT  OF  WAY;  TRES- 
PASSERS. 

INJURIES  TO  PROPERTY. 

See  EMINENT  DOMAIN;  RAILROADS  IN  STREETS. 

INSANITY. 

See  ACCIDENTS  ON  TRACK. 

INSOLVENCY. 

See  FORECLOSURE;  RECEIVERS. 

INSULTS. 

See  CARRIERS  OF  PASSENGERS. 

INSURANCE. 

See  CARRIERS  OF  GOODS. 

INTEREST. 

See  DAMAGES. 

INTERFERENCE  WITH  OCCUPATION. 

See  BLACKLISTING. 

INTERSECTIONS. 

See  STREET  RAILWAYS. 

INTERSTATE  COMMERCE. 

See  CONSTITUTIONAL  LAW;  EMPLOYERS'  LIABILITY 

ACTS. 

Automatic  coupler  act,  whether  car  was  being  used  in  interstate 
commerce,  within  the  meaning  of  the  federal  statute,  was  a 
question  for  the  jury.  Kansas  City  M.  &  B.  R.  Co.  v.  Flippo 
(Ala.),  486. 

Burden  of  proving  that  contract  rate  had  been  filed  with  inter- 
state commerce  commission  and  approved  by  state  railroad 
commission.  Laurel  Cotton  Mills  v.  Gulf  &  S.  I.  R.  Co. 
(Miss.),  471. 

Connecting  carriers,  Ga.  Civ.  Code  1896,  §  2298,  prescribing  as  to 
when  the  initial  carrier's  liability  shall  terminate,  and  as  to 
the  settlement  of  the  question  of  ultimate  liability  by  the 
carriers,  is  not,  as  applied  to  shipments  from  beyond  the  state, 
repugnant  to  the  clause  of  the  federal  constitution  conferring 
on  congress  the  power  to  regulate  interstate  commerce.  Kava- 
naugh  &  Co.  v.  Southern  Ry.  Co.  (Ga.),  424. 

Discrimination,  contract  to  charge  no  greater  rate  from  certain 
factory  to  competitive  points  than  was  charged  from  certain 
other  places,  and  to  maintain  a  "milling  in  transit"  agreement 
was  not  illegal  on  its  face.  Laurel  Cotton  Mills  v.  Gulf  &  S.  I. 
R.  Co.  (Miss.),  471. 

Discrimination,  contract  to  maintain  rates  from  a  factory,  not 
exceeding,    to    competitive    points,   the    rates    from    two   other 


GENERAL    INDEX  891 

INTERSTATE  COMMERCE— Continued. 

places,  was  not,  on  its  face,  void.    Laurel  Cotton  Mills  v.  Gulf 

&  S.  I.  R.  Co.  (Miss.),  471. 
Discrimination,   "milling  in  transit"  agreement.     Laurel   Cotton 

Mills  V.  Gulf  &  S.  I.  R.  Co.  (Miss.),  471. 
Discrimination,  what  constitutes.     Laurel  Cotton  Mills  v.   Gulf 

&  S.  I.  R.  Co.  (Miss.),  471. 

INTOXICATION. 

See  TICKETS  AND  FARES. 

JARS  AND  JOLTS. 

See  CARRIERS  OF  PASSENGERS. 

JOINT  AND  SEVERAL  NEGLIGENCE. 

See  MASTER  AND  SERVANT;   NEGLIGENCE. 

JOINT  LIABILITY. 

See  CARRIERS  OF  GOODS. 

JUDGMENTS  FOR  TORTS. 

See  FORECLOSURE. 

JUDICIAL  NOTICE. 

See  TICKETS  AND  FARES. 

KNOWLEDGE  OF  DEFECTS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

LABOR  AGITATOR. 

See  LIBEL. 

LAND. 

Sec  MINERALS. 

LEASES  AND  RUNNING  POWERS. 

See  RAILROADS. 

Lessor's  liability  for  lessee's  negligence.  Muntz  v.  Algiers  &  G. 
Ry.  Co.  (La.),  552. 

LEGAL  HOLIDAYS. 

See  CARRIERS  OF  LIVE  STOCK. 

LEX  LOCI. 

See  EMPLOYERS'  LIABILITY  ACTS. 

LIBEL. 

See  MASTER  AND  SERVANT. 

Interference  with  occupation,  insufficiency  of  complaint  charging 
that  one  railroad  staled  to  another  that  a  person  seeking  em- 
ployment from  the  latter  was  a  labor  agitator  and  a  member 
of  a  certain  labor  union.    Wabash  R.  Co.  v.  Young  (Ind.),  361.  • 

Not  libelous  per  se  to  accuse  one  of  being  a  labor  agitator. 
Wabash  R.  Co.  v.  Young  (Ind.),  361. 

Statement  of  a  railroad  company  that  a  person  was  a  labor 
agitator  not  a  libel,  where  made  in  answer  to  inquiry  by 
another  railroad,  which  contemplated  employing  him.  Wabash 
R.  Co.  V,  Young  (Ind.),  361. 

LICENSEES. 

See  TRESPASSERS. 

Contributory  Negligence. 

Walking  on  defective  railroad  bridge  at  night.     McConkey 
V.  Oregon  R.  &  Nav.  Co.  (Wash.),  267. 
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Duty  to  keep  railroad  bridge  in  repair  for  use  of.    McConkey  v. 

Oregon  R.  &  Nav.  Co.  (Wash.),  267. 
Railroad  owes  to  trespassers  and  licensees  no  duty  of  providing^ 

safe  appliances.    Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.), 

616. 

LIENS. 

See  FORECLOSURE;  LOCAL  ASSESSMENTS. 

LIFE  EXPECTANCY. 

See  PERSONAL  INJURIES. 

LIFE  SAVING. 

See  CONTRIBUTORY  NEGLIGENCE. 

LIFE  TABLES. 

See  EVIDENCE;  PERSONAL  INJURIES. 

LIMITED  TICKETS. 

See  TICKETS  AND  FARES. 

LIMITING  LIABILITY. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE 
STOCK;  CARRIERS  *  OF  PASSENGERS;  EXPRESS 
COMPANIES. 

LITIGATION. 

See  RECEIVERS. 

LIVE  STOCK. 

See  CARRIERS  OF  LIVE  STOCK;  STOCK,  INJURIES 
TO. 

LOCAL  ASSESSMENTS. 

Lien  for  improvement  not  defeated  by  change  in  contractor's 
work  which  was  only  a  slight  deflection  in  the  carriage  way, 
where  crossing  was  constructed  by  railroad  company  under 
agreement  with  board  of  public  work.  Park  &  Co,  v.  City  of 
Louisville  (Ky.),  536. 

Railroad's  right  of  way  liable.  ,  Park  &  Co.  v.  City  of  Louisville 
(Ky.),  536. 

LOCAL  CARRIERS. 

See  STATIONS  AND  DEPOTS. 

LOGGING  ROADS. 

See  EMINENT  DOMAIN. 

LOOKOUTS. 

See  CHILDREN;  CROSSINGS;  STOCK,  INJURIES  TO. 

LOSS  OF  PRESENCE  OF  MIND. 

See    CARRIERS    OF    PASSENGERS;    CONTRIBUTORY 

NEGLIGENCE. 

LOWERING  RATES. 

See  TICKETS  AND  FARES. 

LUNATICS. 

See  ACCIDENTS  ON  TRACK. 

MALICE. 

See  LIBEL. 
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MANDATE. 

See  RECEIVERS. 

MARRIED  WOMEN. 

See  PERSONAL  INJURIES. 

MASTER  AND  SERVANT. 

See  BLACKLISTING;  CLAIMS;  CONSTITUTIONAL 
LAW;  EMPLOYERS'  LIABILITY  ACTS;  FELLOW 
SERVANTS;  IMPUTED  NEGLIGENCE;  LIBEL. 

Assumption  of  Risk. 

Conductor    struck   by   trolley    pole,    sufficiency    of   evidence. 

Withee  v.  Somerset  Traction  Co.  (Me.),  46. 
Death    of    motorman    in    a    collision    on    single    track    road. 

Nelson  v.  Oil  City  St.  R.  Co.  (Pa.),  44. 
Defective  appliances.     Carson  v.  Southern  Ry.  Co.  (S.  Car.), 

337;  Choctaw,  etc.,  R.  Co.  v.  McDade  (U.  S.),  26. 
Defects  in  temporary  plank  partition  erected  by  employees 
themselves  during  progress  of  construction  work.     Arkan- 
sas Cent.  R.  Co.  v.  State  (Ark.),  677. 
General  rule.     Illinois  Terminal  R.  Co.  v,  Thompson  (111.), 

683. 
Knowledge  of  danger.    Illinois  Terminal  R.  Co.  v.  Thompson 

(111.),  683. 
Obvious    risk,    where    servant    continues    unreasonable   time 
in  employment  after  master's  failure  to  fulfill  promise  to 
repair.    Dowd  v.  Erie  R.  Co.  (N.  J.),  368. 
Promise  to  repair,  reasonable  time  for  servant  to  continue 
in  employment  after  it  is  made  a  question  for  jury.    Dowd 
V.  Erie  R.  Co.  (N.  J.),  368. 
Promise  to  repair,  what  constitutes.     Dowd  v.  Erie  R.  Co. 

(N.  J.),  368. 
Proximity  of  telegraph  pole  to  tracks  in  yard  causing  injury 
to  brakeman.    Illinois  Terminal  R.  Co.  v.  Thompson  (111.), 
683. 
Blocking  guard  rails,  master's  failure  to  do  so  must  be  proximate 
cause  to  entitle  injured  employee  to  recover.     Ray  v.  Vicks- 
burg,  etc.,  Ry.  Co.  (La.),  704. 
Clearance  paper,  burden  of  proving  it  libelous.     Illinois  Central 

R.  Co.  V.  Ely  (Miss.),  10. 
Clearance  paper,  error  in  libel  suit  by  discharged  employee,  in 
admitting  certain  evidence  to  show  malice,  was  not  cured  by 
court's  remarks  to  jury.    Illinois  Central  R.  Co.  v.  Ely  (Miss.), 
10. 
Clearance  paper  of  discharged  eniployee  was  not  libelous  on  its 

face.  Illinois  Central  R.  Co.  v.  Ely  (Miss.),  10. 
Contract  whereby  a  railroad  agreed  to  give  an  attorney  "per- 
manent employment"  as  counsel  if  he  would  render  certain 
services  and  the  scheme  involved  should  prove  a  success,  was 
satisfied  by  his  employment  thereafter  for  the  period  of  a  year 
at  a  fixed  salary.  Sullivan  v.  Detroit  Y.  &  A.  A.  Ry.  Co. 
(Mich.),  410. 

Contributory  Negligence. 

Boarding  moving  train.  Southern  Ry.  Co.  in  Miss.  v.  Wil- 
liams (Miss.),  90. 

Burden  of  proof.     Bain  v.  Northern  Pac.  Ry.  Co.  (Wis.),  31. 

Conductor  struck  by  trolley  pole,  sufficiency  of  evidence. 
Withee  v,  Somerset  Traction  Co.  (Me.),  -^G. 

Coupling  cars,  leaving  hand  between  drawheads.  Denver, 
etc.,  R.  Co.  V.  Arrighi  (C.  C.  A.),  680. 

Disobedience  of  rules  in  compliance  with  instruction  of  vice 
principal  is  not.  Carson  v.  Southern  Ry.  Co.  (S.  Car.), 
337. 

Disobedience  of  rules  in  going  between  cars  to  couple,  in 
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obedience    to    order    of    conductor,   was    not.     Carson   v. 
Southern  Ry.  Co.  (S.  Car.),  337. 
Fact  that  another  employee  was  able  to  save  himself  from 
falling,  did  not  show  contributory  negligence  on  part  of 
brakeman  thrown  from  train  by  its  sudden  stopping.    Phin- 
ney  v.  Illinois  Central  R.  Co.  (Iowa),  14. 
Going  between  cars,  in  violation  of  rules  or  orders,  to  re- 
ceive instructions  as   to   making  couplings,  prevented  re- 
covery.    McMillan  v.  Grand  Trunk  Ry.  Co.  (C.  C.  A.),  712. 
Going  between  cars  to  couple  them  not  negligence  per  se. 

Kansas  city  M.  &  B.  R.  Co.  v.  Flippo  (Ala.),  486. 
Going  on   defective   trestle   after  searching  for   defects,   in- 
struction.    Harrill  v.  South  Carolina  &  G.  E.  R.  Co.   (N. 
C^ar.),  725. 
Going    on    defective    trestle,    instruction.      Harrill   v.    South 

Carolina  &  G.  E.  R.  Co.  (N.  Car.),  725. 
No  defense  where  injury  was  caused  by  the  sudden  starting 
of  train  without  warning  when  engineer  and  conductor 
were  chargeable  with  notice  that  brakeman  was  engaged 
in  uncoupling.  Illinois  Cent.  R.  Co.  v,  Jones'  Adm'r  (Ky.), 
372. 
Obvious  danger  in  continuing  to  work  was  a  question  for  the 

jury.    Dowd  v.  Erie  R.  Co.  (N.  J.),  368. 
Proximity  of  telegraph  pole  to  tracks  in  yard  causing  injury 
to  employee  not  chargeable  with  notice  of  such  location. 
Illinois  Terminal  R.  Co.  v.  Thompson  (111.),  683. 
Question  for  jury.     Bain  v.  Northern  Pac.  Ry.  Co.   (Wis.), 

31. 
Question   for  jury   whether  brakeman   was   chargeable   with 
notice  of  dangerous  proximity  of  telegraph  pole  to  tracks 
in  yard.    Illinois  Terminal  R.  Co.  v.  Thompson  (III.),  683. 
Section  hand  was  not  guilty  of,  as  matter  of  law,  in  obeying^ 
excited  order  to  assist  in  throwing  heavy  rails  from  hand 
car  when  train  was  heard  approaching.    Hicks  v.  Southern 
Pac.  Co.  (Utah),  332. 
Taking  part  in   flying  switch,  in  violation  of  rules,  but  in 
obedience   to   order   of   superior,   did   not   prevent   injured 
brakeman  from  recovering.     Illinois  Cent.  R.  Co.  v.  Jones' 
Adm'r  (Ky.),  372. 
Using  defective  ways  and  appliances,  general  statement  of 
doctrine.     Harrill  v.  South  Carolina  &  G.  E.  R.  Co.   (N. 
Car.),  725. 
Duty  of  master  to   furnish   and   inspect  appliances.     Carson  v. 

Southern  Ry.  Co.  (S.  Car.),  337. 
Duty   to    trainmen    to   maintain   track.     Hamilton   v.    Michigran 

Central  R.  Co.  (Mich.),  365. 
Estoppel  of  master  to  claim  that  it  was  necessary  for  injured 
servant,  in  order  to  escape  consequences  of  a  variance,  to  prove 
that    former   had    erected   a   certain    telegraph    pole   in   yard. 
Illinois  Terminal  R.  Co.  v.  Thompson  (III.),  683. 

Evidence. 

Changed  conditions,  when  admissible.    Choctaw,  etc.,  R.  Co. 

V.  McDade  (U.  S.),  26. 
Clearance  paper,  error,  in  libel  suit  by  discharged  employee, 
in    admitting   certain    evidence    to    show    malice.      Illinois 
Central  R.  Co.  v.  Ely  (Miss.),  10. 
Opinion  of  witness  as  to  whether  accident  to  servant  would 
have   happened  if  plaintiff  had  reported   a  defect  in  ma- 
chinery  was   incompetent.     Carson  v.    Southern   Ry.    Co. 
(S.  Car.),  337. 
Joint  and  several  negligence  alleged,  where,  in  action  for  injuries 
to  servant,  complaint  alleged  negligence  of  the  master  in  fur- 
nishing  appliances   and   negligence   in   the    servants   in   using 
them.    Carson  v.  Southern  Ry.  Co.  (S.  Car.),  337. 
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Jury  was  authorized  in  finding  that  section  hand  was  injured 
through  the  negligence  of  his  foreman,  while  attempting  to 
obey  the  latter's  order  to  assist  in  throwing  heavy  rails  from 
hand  car  when  train  was  approaching.  Hicks  v.  Southern  Pac. 
Co.  (Utah),  332. 
Liability  for  injury  to  servant,  who  was  being  instructed  how  to 
couple  cars,  as  affected  by  mere  fact  that  his  instructor  was 
also  a  young  employee.  McMillan  v.  Grand  Trunk  Ry.  Co. 
(C.  C.  A.),  712. 

Master  liable  to  injured  servant  on  account  of  proximity  of 
telegraph  pole  to  track  in  yard  irrespective  of  ownership  of 
premises.    Illinois  Terminal  R.  Co.  v.  Thompson  (111.),  683. 

Negligence  in  failing  to  provide  for  warnings  of  the  movements 
of  trains,  for  the  protection  of  employees  working  near  track. 
Bain  v.  Northern  Pac.  Ry.  Co.  (Wis.),  31. 

Negligence  in  locating  trolley  pole,  causing  injury  to  conductor 
while  on  running  board.  Withee  v.  Somerset  Traction  Co. 
(Me.),  46. 

Negligence  in  maintaining  waterspout  overhanging  track.  Choc- 
taw, etc.,  R.  Co.  V.  McDade  (U.  S.),  26. 

Negligence  in  suddenly  starting  cars  when  employee  was  working 
near  track,  sufficiency  of  evidence.  Bain  v.  Northern  Pac.  Ry. 
Co.  (Wis.),  31. 

Negligence  in  suddenly  starting  train  without  warning  while 
brakeman  was  uncoupling.  Illinois  Cent.  R.  Co.  v.  Jones' 
Adm'r  (Ky.),  372. 

Negligence,  insufficiency  of  evidence  where  brakeman  was  thrown 
from  train  by  its  sudden  stopping.  Phinney  v.  Illinois  Central 
R.  Co.  (Iowa),  14. 

Obvious  risk,  master  liable  because  of  promise  to  repair.  Dowd 
V.  Erie  R.  Co.  (N.  J.),  368. 

Partnership,  railroad  corporation  operating  road  jointly  with 
another  is  responsible  for  injury  to  its  employees  as  a  natural 
person  would  be  for  the  liabilities  of  a  firm  of  which  he  is  a 
member.  Harrill  v.  South  Carolina  &  G.  E.  R  Co.  (N.  Car.), 
725, 

Proximate  cause  where  negligence  of  train  dispatcher,  which 
resulted  in  threatened  collision,  to  avoid  which  an  emergency 
stop  of  one  train  was  made  at  the  signal  of  trainmen,  whereby 
a  brakeman  was  thrown  off.  Phinney  v.  Illinois  Central  R.  Co. 
(Iowa),  14. 

Proximity  of  telegraph  pole  to  tracks  in  switch  yard  as  negli- 
gence.    Illinois  Terminal  R.  Co.  v.  Thompson  (111.),  683. 

Proximity  of  telegraph  pole  to  tracks  in  switch  yard  causing 
injury  to  servant,  declaration  sufficient  without  referring  to 
person  or  corporation  by  whom  pole  was  erected.  Illmois 
Terminal  R.  Co.  v.  Thompson  (111.),  683. 

Question  for  jury  whether  brakeman  was  killed  by  collision  with 
overhanging  waterspout.  Choctaw,  etc.,  R.  Co.  v.  McDade 
(U.  S.),  26. 

Rules,  duty  to  make  as  affected  by  scope  of  injured  servant's 
employment.    Moran  v.  Rockland,  T.  &  C.  St.  Ry.  (Me.),  721, 

Rules,  duty  to  promulgate.  Moran  v.  Rockland,  T.  &  C.  St.  Ry. 
(Me.),  721. 

Safe  place  to  work,  duty  to  furnish  did  not  render  master  liable 
on  account  of  unsafe  temporary  partition  constructed  by  em- 
ployees themselves  during  progress  of  construction  work.  Den- 
ver, etc.,  R.  Co.  V,  Arrighi  (C.  C.  A.),  680. 

Scope  of  employment,  duties  and  liabilities  of  master  with  re- 
spect to  servant  acting  outside  of.  Moran  v.  Rockland,  T.  &  C. 
St.  Ry.  (Me.),  721. 

Scope  of  employment,  injury  to  employee  resulted  from  negli- 
gence of  servant  acting  outside  of.  Moran  v.  Rockland,  T.  & 
C.  St,  Ry.  (Me.),  721. 
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Sufficiency  of  evidence  that  yard  conductor  should  have  kno'wii 
that  train  had  not  been  flaged  where  brakeman  workings  under 
car  was  injured  in  a  collision.  Southern  Ry.  Co.  v.  Oliver  (Va.), 
695. 

Where  a  superior,  while  absent,  sends  an  order  to  an  employee 
to  perform  certain  work,  but  leaves  to  the  employee  the  selec- 
tion of  the  means  and  manner  of  performing  the  service,  stxid 
the  latter  is  injured,  he  cannot  recover  on  the  ground  that  he 
was  acting  with  care  in  obeying  the  positive  order  of  a  su- 
perior.   Northern  Ohio  Ry.  Co.  v.  Rigby  (Ohio),  403. 

Where  master  and  servants  are  joined  as  defendants,  in  action 
for  tort,  judgment  found  against  master  alone  should  not  be 
set  aside,  where  tort  alleged  is  joint  and  several.     Carson   v. 

.  Southern  Ry.  Co.  (S.  Car.),  337. 

MILEAGE  BOOKS. 

See  TICKETS  AND  FARES. 

"MILLING  IN  TRANSIT*'  AGREEMENT. 

See  INTERSTATE  COMMERCE. 

MINERALS. 

Railroad  company  not  liable  under  Pa.  Act  May  8,  1876,  pre- 
scribing penalty  for  digging  minerals  from  the  land  of  another, 
on  account  of  taking  sand  from  land  over  which  it  has  a  right 
of  way.     Hendler  v.  Lehigh  Valley  R  Co.  (Pa.),  577. 

MISTAKES. 

See  TICKETS  AND  FARES. 

MORTALITY  TABLES. 

See  EVIDENCE. 

MORTGAGES. 

See  FORECLOSURE;  RECEIVERS. 

After-acquired  property.  Perc  Marquette  R.  Co.  v.  Graham 
(Mich.),  246. 

MUNICIPAL  CORPORATIONS. 

Sec  STREET  RAILWAYS. 

MUTUAL  RIGHTS. 

See  STREET  RAILWAYS. 

NARROW  STREETS. 

See  RAILROADS  IN  STREETS. 

NATIONAL  HOLIDAYS. 

See  CARRIERS  OF  LIVE  STOCK. 

NEGLIGENCE. 

See  CARRIERS  OF  GOODS;  CONTRIBUTORY  NEGLI- 
GENCE; IMPUTED  NEGLIGENCE;  MASTER  AND 
SERVANT;  PERSONAL  INJURIES;  RECEIVERS. 

Evidence. 

Prior  accidents.    Nelson  v.  Union  R.  Co.  (R.  I.),  633. 
Subsequent  repair  of  crossing.    See  v.  Wabash  R.  Co.  (Iowa), 
596. 
Joint  and  several  negligence   alleged.     Carson  v.  Southern  Ry. 

Co.   (S.   Car.),  337. 
Joint  and  several  tort,  nonsuit  prevented  by  proof  of  negligence 
of  one  defendant.    Carson  v.  Southern  Ry.  Co.  (S.  Car.),  337. 
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Particulars  must  be  pleaded.    Russell  v.  Central  of  Georgia  Ry. 

Co.  (Ga.),  310. 
Pleading  and  proof.    Louisville  &  N.  R.  Co.  v.  Wade  (Fla.),  22. 
Pleading,  necessity  of  showing  breach  of  legal  duty  owing  to 

plaintiff.     Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  616. 
Pleading,  sufficiency  of  petition  not  specifying  acts  of  negligence. 

Louisville  &  N.  R.  Co.  v.  Dick  (Ky.),  314. 
Proximate    cause,    instruction    as    to    what    constitutes.      Feld- 

schneider  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  737. 
Proximate  cause,  question  for  jury  where  complaint  stated  sev- 
eral causes  of  injury.     Carson  v.  Southern  Ry.  Co.  (S.  Car.), 

337. 
Proximate  cause  was  a  question  for  jury.    Omaha  St.  Ry.  Co.  v. 

Larson  (Neb.),  643. 
Speed   in  violation  of  ordinance,  evidence  of,  admissible  under 

general  averment  of  negligence.    Omaha  St.  Ry.  Co.  v.  Larson 

(Neb.),  643. 
Where  complaint  alleges  several  acts  of  negligence,  it  is  error 

to   grant   nonsuit  on   failure  to   prove   one  of  them  was  the 

proximate  cause.    Carson  v.  Southern  Ry.  Co.  (S.  Car.),  337. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 

See  CROSSINGS. 

NET  EARNINGS.  ^ 

See  RECEIVERS.  I 

NOISES.  \ 

See  FRIGHTENING  TEAMS.  \ 

NONRESIDENTS.  ^'  ] 

See  FORECLOSURE.  i 

NON  SUI  JURIS.  '  i 

See  CHILDREN.  i 

NOTICE. 

See  CARRIERS  OF  GOODS;  CLAIMS. 

NOTICE  OF  CONTRACT. 

See  EXPRESS  MESSENGERS. 

NOTICE  OF  DANGER. 

See  MASTER  AND  SERVANT. 

NOTICE  TO  CARRIER. 

See  CARRIERS  OF  PASSENGERS. 

NOTICE  TO  CONSIGNEE. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE  STOCK. 

NOTICE  TO  CREDITORS. 

See  RECEIVERS. 

NUISANCES. 

See  RAILROADS  IN  STREETS. 
Public  nuisance  created  by  act  of  shipper  in  depositing  coal  at 
certain  point,  in  order  to  compel  carrier  to  receive  it  for  ship- 
ment at  a  point  set  apart  for  the  reception  of  merchandise, 
justified  relief  by  injunction.  Robinson  v.  Baltimore  &  O.  R. 
Co.  (C.  C.  A.),  468. 

12  R  R  R— 57 
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OBSTRUCTED  VIEW. 
Sec  CROSSINGS. 

OBSTRUCTING  TRAINS. 

See  CROSSINGS. 

OBSTRUCTIONS. 

See  CARRIERS  OF  PASSENGERS;  RIGHT  OF  WAY. 

OBVIOUS  RISKS. 

Sec  MASTER  AND  SERVANT. 

OPERATING  EXPENSES. 

Sec  RECEIVERS. 

OPINION  EVIDENCE. 

See  CARRIERS  OF  PASSENGERS;  EVIDENCE;  MASTER 
AND  SERVANT. 

ORDERS 

See  MASTER  AND  SERVANT. 

ORDERS  OF  SUPERIOR. 

See  MASTER  AND  SERVANT.. 

ORDINANCES. 

Sec  NEGLIGENCE. 

OTHER  ACCIDENTS. 

See  NEGLIGENCE. 

OVERHEAD  STRUCTURES. 

See  MASTER  AND  SERVANT. 

OWNERSHIP. 

See  CARRIERS  OF  GOODS. 

PARTIES. 

See  BAGGAGE. 

PARTNERSHIP. 

See    CONNECTING   CARRIERS;    MASTER   AND    SERV- 
ANT; RAILROADS. 

PARTY  RATES. 

See  TICKETS  AND  FARES. 

PASSAGEWAYS. 

See  ADVERSE  POSSESSION. 

PASSENGERS. 

See  TICKETS  AND  FARES. 

PATHWAY. 

See  CARRIERS  OF  PASSENGERS. 

PEDESTRIANS. 

See  ACCIDENTS  ON  TRACK. 

PENALTIES. 

See  MINERALS;  TICKETS  AND  FARES. 

PERMANENT  EMPLOYMENT. 

See  MASTER  AND  SERVANT. 
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Burden  of  proof  thrown  on  defendant  by  suffering  a  default.    El- 
wood  V,  Connecticut  Ry.  &  Lighting  Co.  (Conn.),  518, 

Damages. 

Aggravation  of  injuries  from  neglect  resulting  from  financial 
condition,  instruction  stating  effect  of  improper,  although 
plaintiff  had  testified  he  "was  not  a  millionaire."  Indian- 
apolis St.  Ry.  Co.  V.  Schmidt  (Ind.),  439. 

Elements,  instruction  as  to  cured  error  in  too  general  in- 
struction.   Illinois  Terminal  R.  Co.  v.  Thompson  (111),  683. 

Excessive  verdict  for  loss  of  brakeman's  foot.  Southern  Ry. 
Co.  V,  Oliver  (Va.),  695. 

Loss  of  earning  capacity  of  married  woman.  Louisville 
&  N.  R.  Co.  V.  Dick  (Ky.),  314. 

Measure  of,  instruction.  Illinois  Terminal  R.  Co.  v.  Thomp- 
son (Ill.)i  683. 

Prospective,  suffering,  expectancy  of  life  at  time  of  trial,  the 
test  in  determining  probable  duration  of.  Howell  v.  Las- 
sing  City  Electric  Ry.  Co.  (Mich.),  61. 

Evidence. 

Exclamations  or  expressions  of  pain.     Indianapolis  St.   Ry. 

Co.  V,  Schmidt  (Ind.),  439. 
Groans  or   cries,  and   subsequent   complaints.     Indianapolis 

St.  Ry.  Co.  V,  Schmidt  (Ind.),  439. 
Opinions  of  experts   as  to   plaintiff's   expectancy,  based  in 
part  on  life  tables,  and  in  part  on  hypothesis  that  plaintiff 
^resembled   his   father   and   grandfather,  who   lived   to   ad- 
vanced ages,  are  properly  excluded.    Hamilton  v,  Michigan 
Central  R.  Co.  (Mich.),  365. 
Extraterritorial  effect  of  statutes  giving  right  of  action.    Bain  v. 

Northern  Pac.  Ry.  Co.  (Wis.),  31. 
Section  2900,  of  Va.  Code  of  1887  designed  only  to  preserve  right 
of  action  for  its  violation  where  right  existed  at  common  law. 
Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  616. 

PLATFORMS. 

See  CARRIERS  OF  PASSENGERS. 

PLEADING. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT; NEGLIGENCE;  PERSONAL  INJURIES;  TORTS. 

POLES. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

POSITIVE  ORDERS  OF  SUPERIOR. 

See  MASTER  AND  SERVANT. 

POULTRY. 

See  CARRIERS  OF  LIVE  STOCK. 

PREFERENTIAL  CLAIMS. 

See  RECEIVERS. 

PREFERENTIAL  DEBTS. 

See  FORECLOSURE. 

PRESCRIPTION. 

See  ADVERSE  POSSESSION;  RIGHT  OF  WAY. 

PRESUMPTIONS. 

See  CARRIERS  OF-GOODS;  CARRIERS  OF  PASSEN- 
GERS; EMINENT  DOMAIN;  EXPRESS  COMPANIES; 
FIRES  SET  BY  LOCOMOTIVES;  STOCK,  INJURIES 
TO. 
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PRINTING. 

Sec  RECEIVERS. 

PRIVATE  RAILROADS. 

Sec  RAILROADS. 

PRIVATE  USE. 

Sec  EMINENT  DOMAIN. 

PRIVATE  WAY. 

Sec  RIGHT  OF  WAY. 

PROMISE  TO  REPAIR. 

Sec  MASTER  AND  SERVANT. 

PROSPECTIVE  SUFFERING. 

Sec  PERSONAL  INJURIES. 

PROTECTION  OP  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

PROXIMATE  CAUSE. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT; NEGLIGENCE. 

PUBLIC  LANDS. 

Sec  RIGHT  OF  WAY. 

PUBLIC  USE.  * 

Sec  EMINENT  DOMAIN;  RIGHT  OF  WAY. 

PUNITIVE  DAMAGES. 

See  CARRIERS  OF  PASSENGERS:  DEATH  BY  WRONG- 
FUL ACT;  TICKETS  AND  FARES. 

PURCHASERS. 

Sec  FORECLOSURE. 

RAILROAD  AID. 

Sec  RIGHT  OF  WAY. 

RAILROADS. 

See  LEASES  AND  RUNNING  POWERS;  LIBEL;  LOCAL 
ASSESSMENTS;  MINERALS;  RIGHT  OF  WAY; 
STREETS  AND  HIGHWAYS;  WATER  AND  WATER- 
COURSES. 

Duty  to  operate  road  so  as  not  to  endanger  the  general  public  is 
one  impliedly  assumed  by  the  corporation.  Muntz  v.  Algiers 
&  G.  Ry.  Co.  (La.),  552. 

Miss.  Acts  1902,  p.  141,  c.  89,  authorizing  a  competing  company  to 
purchase  a  portion  of  the  Southern  Railway  Company's  line,  is 
unconstitutional.  Yazoo  &  M.  V.  R.  Co.  v.  Southern  Ry.  Co. 
in  Miss.  (Miss.),  234. 

Partnership,  existence  of  relation  between  defendant  and  another 
corporation,  in  operating  portion  of  road,  was  a  question  for 
jury.    Harrill  v.  South  (Carolina  &  G.  E.  R.  Co.  (N.  Car.),  725. 

Partnership,  that  agreement  between  railroads  was  ultra  vires 
did  not  relieve  one  of  the  members  from  contractual  liability 
to  individuals.  Harrill  v.  South  Carolina  &  G.  E.  R.  Co. 
(N.  Car.),  725. 

Railroad  a  "private  corporation,"  within  Miss.  Const  §  87,  pro- 
viding that  the  operation  of  a  general  law  shall  not  be  sus- 
pended for  the  benefit  of  a  private  corporation.  Yazoo  &  M. 
V.  R.  Co.  V.  Southern  Ry.  Co.  in  Miss.  (Miss.),  234. 
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RAILROADS  IN  STREETS. 

Sec  EMINENT  DOMAIN;  STREET  RAILWAYS. 
Damages. 

Abutter's  right  to  compensation  for  injury  to  his  property 
from  the  operation  of  a  railroad  switch.  Stockdale  v,  Rio 
Grande  Western  Ry.  Co.  (Utah),  527. 
Losses  and  inconveniences  which  are  merely  those  suffered 
in  common  with  the  general  public  do  not  entitle  a  property 
owner  to  compensation.  Stockdale  v,  Rio  Grande  Western 
Ry.  Co.  (Utah),  527. 
Franchises,  authority  of  city  council.     Stockdale  v,  Rio  Grande 

Western  Ry.  Co.  (Utah),  527. 
Limitation  of  operation  of  injunction  restraining  railroad  from 
laying  track  in  narrow  street.     Mobile,  J.  &  K.  C.  R.  Co.  v, 
Middleton  (Ala.),  581. 
Nuisance,  switch  track  as  one  entitling  propcri>    owner  to  in- 
junctive  relief.     Stockdale  v.    Rio    Grande   Western   Ry.    Co. 
(Utah),  527. 
Nuisance,  switch  track  was  not.    Stockdale  v.  Rio  Grande  Western 

Ry.  Co.  (Utah),  527. 
Spur  tracks,  whether  franchise  conferred  power  to  injure  private 
property.     Stockdale  v,  Rio  Grande  Western  Ry.  Co.  (Utah), 
527. 
Surface  water,  not  liable  for  injury  to  property  from  diversion 
of,  merely  because  track  was  higher  than  established  grade  of 
street.    McClosky  v.  Atlantic  City  R.  Co.  (N.  J.),  9. 
Tracks  cannot  be  laid  in  a  street  so  narrow  that,  if  occupied  by 
a  railroad  track,  there  would  not  be  room  for  vehicles  to  pass, 
even  where  authority  has  been  granted  by  ordinance.     Mobile, 
J.  &  K.  C.  R.  Co.  V.  Middleton  (Ala.),  581. 

RAILROAD  WORK. 

Sec  EMPLOYERS'  LIABILITY  ACTS. 

RAILS. 

See  CARRIERS  OF  PASSENGERS. 

RATES. 

See  INTERSTATE  COMMERCE;  TICKETS  AND  FARES. 

REBUTTAL. 

Sec  STOCK,  INJURIES  TO. 

RECEIVERS. 

See  FORECLOSURE. 

Construction  of  mandate  where  bills  had  been  filed,  in  foreclosure 
proceedings,  by  preferred  creditors,  to  reach  personalty  and 
net  earnings.    Bell  v.  St.  Johnsbury  &  L.  C.  R.  Co.  (Vt.),  1. 

Litigation  expenses.    Bell  v.  St.  Johnsbury  &  L.  C.  R.  Co.  (Vt.),  1. 

Notice  to  creditors,  in  foreclosure  proceedings.  Bell  v.  St.  Johns- 
bury &  L.  C.  R.  Co.  (Vt.),  1. 

Operating  expenses.    Bell  v.  St.  Johnsbury  &  L.  C.  R.  Co.  (Vt.),  1. 

Preferential  claims,  application  of  North  Carolina  statute,  provid- 
ing that  the  giving  of  a  mortgage  by  a  corporation  shall  not 
exempt  its  property  or  earnings  from  execution  for  the  satis- 
faction of  a  judgment  rendered  for  a  tort.  Hampton  v.  Norfolk 
&  W.  Ry.  Co.  (C.  C.  A.),  165. 

Preferential  debts,  judgment  for  tort  committed  prior  to  re- 
ceivership not  entitled  to  priority  over  mortgage  debt  from 
earnings  of  receivership.  Hampton  v.  Norfolk  &  W.  Ry.  Co. 
(C.  C.  A.),  165. 

Railroad  company  not  liable,  under  penal  statute,  on  account  of 
the  failure  of  receiver's  employees  to  give  crossing  signals. 
Arkansas  Cent.  R.  Co.  v.  State  (Ark.),  677. 
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RECEIVERS^Continued. 

Under  V.  S.  §  3803,  giving  to  creditors  of  a  railroad  having  claims 
for  operating  expenses  a  certain  preference,  claims  for  station- 
ery and  printing  are  not  preferred.  Bell  v.  St.  Johnsbury  & 
L.  C.  R.  Co.  (Vt.),  1. 

RECEIVING  PASSENGERS. 

'       See  CARRIERS  OF  PASSENGERS. 

REGULATIONS. 

Sec  CARRIERS  OF  GOODS. 

REMEDIES. 

See  STREET  RAILWAYS. 

REORGANIZATION. 

See  FORECLOSURE. 

RESCUE. 

See  CONTRIBUTORY  NEGLIGENCE. 

RES  GESTJE. 

See  EVIDENCE. 

RIDING  ON  PLATFORM. 

See  CARRIERS  OF  PASSENGERS. 

RIDING  ON  TRACKS. 

See  TRESPASSERS. 

RIGHT  OF  WAY. 

See    LOCAL    ASSESSMENT;     WATER    AND    WATER- 
COURSES. 

Equity  will  restrain  any  permanent  obstruction  of  a  right  of  way^ 
whether  acquired  by  prescription  or  grant.  Bubenzer  v.  Phila- 
delphia, B.  &  W.  R.  Co.  (Del.),  214. 

Right  of  company  to  construct  its  road  upon  the  property  de- 
scribed in  right  of  way  deed  was  dependent  upon  its  having 
built  a  railroad  to  the  land  by  the  time  named  in  the  deed,  and 
upon  its  failure  to  do  so  its  right  to  locate  a  right  of  way  over 
the  land  was  lost.    Peterson  v,  Atlantic  &  B.  R.  Co.  (Ga.),  579. 

Right  of  way  over  railroad  right  of  way  may  be  acquired  by 
presciption.  Bubenzer  v.  Philadelphia,  B.  &  W.  R.  Co.  (Del.), 
214. 

School  lands  included  within  Texas  statute  providing  that  rail- 
road shall  have  a  right  of  way  over  public  lands.  Texas  Cent. 
R.  Co.  7'.  Bowman  (Tex.),  182. 

Tex*  Const,  art.  1,  §  17,  declaring  that  property  shall  not  be  taken 
for  public  use,  is  not  applicable  to  state  property.  Texas 
Cent.  R.  Co.  v.  Bowman  (Tex.),  182. 

Tex.  Const,  art.  7,  §  2,  does  not  prohibit  the  gn'anting  to  railroads 
right  of  way  over  school  lands.  Texas  Cent.  R.  Co.  v.  Bow- 
man (Tex.),  182. 

Tex.  Const,  art.  14,  §  3,  placing  certain  restrictions  on  the  power 
to  grant  lands  in  aid  of  railroad  construction,  is  not  applicable 
to  state  lands.    Texas  Cent.  R.  Co.  v.  Bowman  (Tex.),  182. 

Where  one  has  a  right  of  way,  acquired  by  prescription,  over  a 
railroad  right  of  way,  and  shows  that  the  company  threatens 
to  erect  a  permanent  structure  obstructing  it,  a  preliminary 
injunction  will  be  granted  restraining  the  erection  of  the 
structure.  Bubenzer  v.  Philadelphia,  B.  &  W.  R.  Co.  (Del.), 
214. 
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RULES  AND  REGULATIONS. 

Sec  MASTER  AND  SERVANT. 

SAFE  PLACE  TO  WORK. 

See  MASTER  AND  SERVANT. 

SAVING  LIFE. 

See  CONTRIBUTORY  NEGLIGENCE. 

SCHOOL  LANDS. 

See  RIGHT  OF  WAY. 

SCOPE  OF  EMPLOYMENT. 

See  CARRIERS  OF  PASSENGERS;  CLAIMS;  MASTER 
AND  SERVANT. 

SEATS. 

See  CARRIERS  OF  PASSENGERS. 

SHIPPERS. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSEN- 
GERS. 

SIGNALS. 

See  ACCIDENTS  ON  TRACK;  CROSSINGS;  RECEIV- 
ERS. 

SLANDER. 

See  LIBEL. 

SOLDIERS. 

See  TICKETS  AND  FARES. 

SPARK  ARRESTERS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

SPEED. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS;  EVI- 
DENCE; NEGLIGENCE;  STOCK,  INJURIES  TO; 
TRESPASSERS. 

SPUR  TRACKS. 

See  RAILROADS  IN  STREETS. 

STATE  DECISIONS. 

See  FORECLOSURE. 

STATE  LEGISLATION. 

See  FORECLOSURE. 

STATIONERY. 

See  RECEIVERS. 

STATIONS  AND  DEPOTS. 

See  CARRIERS  OF  PASSENGERS. 
Exclusive    privileges    to    local    carriers.      Gallagher,    Hedding  v. 
(N.  H.),  91. 

STATIONS  AND  STOPPING  PLACES. 

See  CARRIERS  OF  PASSENGERS. 

STATUTES. 

See  PERSONAL  INJURIES. 
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STOCK,  INJURIES  TO. 

Sec  CATTLE  GUARDS. 

Damages. 

Special  value  of  animal  as  a  brood  mare  could  be  shown. 

Campbell  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  601. 
Special  value  of  animal  as  a  brood  mare  could  be  established 
bv  evidence  as  to  the  number  and  character  of  her  foals. 
Campbell  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  601. 
Duty  of  motorman  with  respect  to  lookouts  and  speed.    Anniston 

Electric  &  Gas  Co.  v,  Hewitt  (Ala.),  312. 
Duty  to  lookout  for  stock  unlawfully  at  large.    Davis  v.  Southern 

R.  Co.  (S.  Car.),  188. 
Presumption  of  negligence,  rebuttal.     Western  &  A.  R.  Co.  v. 

Robinson  (Ga.),  821. 
Presumption  of  negligence,  rebuttal  by  testimony  of  trainmen. 

Macon  &  B.  R  Co.  v.  Revis  (Ga.),  787. 
Sufficiency  of  evidence  of  negligence  of  motorman.     Anniston 
Electric  &  Gas  Co.  v.  Hewitt  (Ala.),  312. 

STONES  ON  TRACK. 

See  CARRIERS  OF  PASSENGERS, 

STOP,  LOOK  AND  LISTEN. 
See  CROSSINGS. 

STOPPING  PLACES. 

See  CARRIERS  OF  PASSENGERS. 

STOVES. 

See  CARRIERS  OF  GOODS. 

STRANGERS. 

See  CROSSINGS. 

STREET  RAILWAYS. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  CROSS- 
INGS; FRIGHTENING  TEAMS;  MASTER  AND  SERV- 
ANT; STOCK,  INJURIES  TO;  TICKETS  AND  FARES. 

Company  had  no  vested  rights  preventing  city  from  granting  to 
another  street  railway  the  right  to  put  down  a  double-track 
car  line  on  the  street,  where  it  had  been  merely  granted  per- 
mission  to  lay  a  double  track  on  the  street,  and,  instead  of 
taking  advantage  of  the  permission,  had  used  only  a  single 
track.  Newport  News  &  O.  P.  Ry.  &  Electric  Co.  v.  Hampton 
Roads  Ry.  &  Electric  Co.  (Va.),  543. 

Contributory  Negligence. 

Insufficiency    of    evidence    where    railroad    yardmaster    was 
killed  in   a  collision  between  his  train  and  a  street  car. 
Philip  V,  Heraty  (Mich.),  39. 
Control  of  streets  on  which  are  railway  lines  passing  to  municipal 
authorities  where  territory  is  annexed.     Newport  News  &  O. 
P.  Ry.  &  Electric  Co.  v.  Hampton  Roads  Ry.  &  Electric  Co. 
(Va.),  543. 
Evidence. 

Prior   accidents   from   slipping  of   trolley  wire.     Nelson  v. 
Union  R.  Co.  (R.  I.),  633. 
Failure  to  complete  line  within  time  limited  for  its  construction 
cannot  be  taken  advantage  of  in  private  action  by  competitor, 
Newport  News  &  O.  P.  Ry.  &  Electric  Co.  v.  Hampton  Roads 
Ry.  &  Electric  Co.  (Va.),  543. 
Forfeiture   of   franchise,   waiver  of  not  the   granting  of  a  new 
right.     Newport  News  &  O.  P.  Ry.  &  Electric  Co.  v.  Hampton 
Roads  Ry.  &  Electric  Co.  (Va.),  543. 
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STREET  RAILWAYS— Continued. 

Mutual  rights  and  duties  of  street  railways  and  other  users  of 
streets.    Louisville  Ry.  Co.  v.  Colston  (Ky.),  668. 

Negligence  in  operation  of  street  car  at  intersection  was  a 
question  for  the  jury,  where  collision  with  train.  Philip  v, 
Heraty  (Mich.),  39. 

Precautions  required,  under  Mich.  Comp.  Laws,  §  6464,  of  those 
in  charge  of  street  cars  when  approaching  intersecting  railroads. 
Philip  V.  Heraty  (Mich.),  39. 

Where  failure  to  put  down  a  track  within  limited  time  is  due  to 
an  injunction  granted  at  the  instance  of  a  competitor,  the  right 
to  put  down  line  is  not  lost  by  the  expiration  of  the  period 
limited.  Newport  News  &  O.  P.  Ry.  &  Electric  Co.  v.  Hampton 
Roads  Ry.  &  Electric  Co.  (Va.),  543. 

STREETS  AND  HIGHWAYS. 

See  RAILROADS  IN  STREETS. 

Dedication  of  land  for,  power  of  railroad  with  respect  to  land 
conveyed  for  railroad  purposes.  Southern  Pac.  Co,  v.  City  of 
Pomona  (Cal.),  568. 

STRUCTURES  NEAR  TRACK. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

SUBROGATION. 

See  CARRIERS  OF  GOODS. 

SUBSEQUENT  CONDITION  OF  TRACK. 

See  CARRIERS  OF  PASSENGERS. 

SUBSEQUENT  DEBTS. 

See  FORECLOSURE. 

SUBSEQUENT  PRECAUTIONS. 

See    CROSSINGS;    MASTER    AND    SERVANT;    NEGLI- 
GENCE. 

SUBSEQUENT  REPAIRS. 

See  CROSSINGS;  NEGLIGENCE. 

SURFACE  WATER. 

See  RAILROADS  IN  STREETS;  WATER  AND  WATER- 
COURSES. 

SWITCHES. 

See  EMINENT  DOMAIN;  RAILROADS  IN  STREETS. 

TAXATION. 

See  LOCAL  ASSESSMENT;  TICKETS  AND  FARES. 

TELEGRAPH  POLES. 

See  MASTER  AND  SERVANT. 

TELEGRAPHS  AND  TELEPHONES. 

See  EMINENT  DOMAIN. 

TERMINATION  OF  LIABILITY. 

See  CARRIERS  OF  GOODS;  INTERSTATE  COMMERCE. 

TICKETS  AND  FARES. 

See    BAGGAGE;    CARRIERS    OF    PASSENGERS;    CON- 
NECTING CARRIERS. 
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TICKETS  AND  FARES-Continued. 

Carrier  liable  to  holder  of  mileage  book  for  refusal  to  issue  ex- 
change ticket  for  transportation  over  route  not  part  of  its  line, 
but  over  which  it  ran  its  trains.  Schmidt  v,  Cleveland,  C,  C. 
&  St.  L.  R.  Co.  (Ky.),  149. 

Damages. 

Exemplary  damages  for  refusal  of  ticket,  and  demand  of  extra 
fare,  by  conductor  who  knew  that  ticket  agent  had  made  a 
mistake.    Chiles  v.  Southern  Ry.  (S.  Car.),  750. 

Evidence. 

Acceptance  of  ticket  sold  by  one  railroad  is  some  proof  that 
selling  road  acted  in  the  sale  of  the  ticket  as  agent  of  ac- 
cepting road.  Chiles  v.  Southern  Ry.  (S.  Car.),  750. 
Competent  for  general  passenger  agent  to  testify  that  in 
selling  a  ticket  his  road  acted  as  agent  of  another.  Chiles 
V.  Southern  Ry.  (S.  Car.),  750. 
Secondary  evidence  of  contents  of  lost  railway  tickets. 
Chiles  V.  Southern  Ry.  (S.  Car.),  750. 

Husband's  mere  purchase  of  ordinary  railway  ticket  for  his  wife 
did  not  establish  contract  relations  between  himself  and  the 
carrier.    Georgia,  etc.,  Ry.  Co.  v.  Brown  (Ga,),  849. 

Identification  of  purchaser  of  excursion  ticket,  burden  on  holder 
to  produce  additional  evidence  of  identity.  Baltimore  &  O. 
S.  W.  Ry.  Co.  V.  Hudson  (Ky.),  78. 

Identification  of  purchaser  of  excursion  ticket,  instruction  er- 
roneous for  faihng  to  submit  question  of  sufficiency  of  proof 
of  identity.    Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Hudson  (Ky.),  78. 

Identification  of  purchaser  of  excursion  ticket,  ticket  agent  not 
obliged  to  accept  holder's  verbal  assurance,  nor  institute  in- 
quiries.   Baltimore  &  O.  S.  W.  Ry.  v.  Hudson  (Ky.),  78. 

Identification  of  purchaser,  validity  of  condition  on  excursion 
ticket.    Baltimore  &  O.  S.  W.  Ry.  Co.  v,  Hudson  (Ky.),  78. 

Intoxication  no  excuse  for  violation  of  Georgia  statute  requiring 
passengers  to  pay  fares.    Brazzell  v.  State  (Ga.),  119. 

Judicial  notice  that  few  persons  exercise  the  privilege  of  unlim- 
ited tickets,  in  suit  by  railway  commissioners  to  compel  rail- 
road to  restore  an  alleged  lower  rate  between  two  points  than 
the  established  rate  with  an  unlimited  ticket.  Edson  v. 
Southern  Pac.  R.  Co.  (Cal.).  771. 

Lowering  rates  for  purpose  of  competition,  constitutional  inhibi- 
tion unaffected  by  provision  relating  to  excursion  and  com- 
mutation tickets.    Edson  v.  Southern  Pac.  R.  Co.  (Cal.),  771. 

Lowering  rates  for  purpose  of  competition,  by  issuing  limited 
tickets,  within  meaning  of  constitutional  inhibition.  Edson  v. 
Southern  Pac.  R.  Co.  (Cal),  771. 

Lowering  rates,  what  constitutes  under  Cal.  Const,  art.  12,  §  20_. 
providing  that  whenever  a  railroad  shall,  for  the  purpose  of 
competition,  "lower"  its  rates  for  the  transportation  of  pas- 
sengers from  one  point  to  another,  such  reduced  rates  shall 
not  again  be  raised  without  the  consent  of  the  railway  commis- 
sioners.   Edson  V,  Southern  Pac.  R.  Co.  (Cal.),  771. 

Mere  restriction  of  privilege  by  limited  ticket  coupled  with  the 
lowering  of  a  rate  will  not  prevent  act  of  lowering  the  rate 
from  falling  within  inhibition  of  Cal.  Const,  art.  12,  §  20,  unless 
the  privileges  withdrawn  represent  a  service  actually  rendered 
on  one  side  or  claimed  by  the  other.  Edson  v.  Southern  Pac. 
R.  Co.  (Cal.),  771. 

Right  to  use  ticket.  Leman  v.  Grand  Rapids  &  I.  Ry.  Co.  (Mich.), 
853. 

Soldiers,  right  of  United  States  to  party  rates  for  the  transporta- 
tion of  soldiers.  United  States  v.  Chicago  &  N.  W.  Ry.  Co. 
(C.  C.  A.),  110. 

Taxation,  deduction   from  special   franchise  tax  in  consideration 
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TICKETS  AND  FARES- Continued. 

of  the  granting  of  street  railway  transfers,  under  statute  of 

New  York.     Heerwagen   City   (Jomptroller  v,   Crosstown   St. 

Ry.  Co.  of  Buflfalo  (N.  Y.),  522. 
Transfers,  duty  of  passenger  to  tender  in  time.     Homesby  v. 

Georgia  Ry.  &  Electric  Co.  (Ga.),  421. 
Transfers,  duty  of  passenger  where  check  expires  before  transfer 

point  is  reached.     Hornesby  v,   Georgia  Ry.   &  Electric  Co. 

(Ga.),  421. 
Violation  of  Georgia  penal  statute,  requiring  passengers  to  pay 

fares.    Brazzell  v.  State  (Ga.),  119. 

TORTS 

See  NEGLIGENCE. 

Declaration,  sufficiency.  Hortenstine  v.  Virginia-Carolina  Ry. 
Co.  (Va.),  616. 

TORTS  OF  SERVANTS. 

Sec  CARRIERS  OF  PASSENGERS. 

TRACKS. 

See  MASTER  AND  SERVANT. 

TRANSFER  OF  TITLE. 

See  CARRIERS  OF  GOODS. 

TRANSFERS. 

Sec  TICKETS  AND  FARES. 

TRANSITORY  ACTIONS. 

See  PERSONAL  INJURIES. 

TRESPASSERS. 

See  CHILDREN;  LICENSEES. 

Bicyclist  may  be  perpetually  enjoined  from  riding  on  railroad 
tracks.    Atchison  T.  &  S.  F.  Ry.  Co.  v.  Spaulding  (Kan.),  515. 

Borrower  of  hand  car  from  railroad  employee,  for  use  on  the 
road.    Louisville  &  N.  R.  Co.  v.  Wade  (Fla.),  22. 

Liability  for  injury  to  trespasser  on  track  depending  upon  doc- 
trine of  discovered  peril.  Hortenstine  v.  Virginia-Carolina 
Ry.  Co.  (Va.),  616. 

Speed,  no  rate  of  in  the  country  is  negligent  with  respect  to 
trespassers.    Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  293. 

Speed  of  train,  no  rate  negligent  with  respect  to  trespassers  upon 
tracks.    Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  616. 

TRESTLES. 

See  ADVERSE  POSSESSION. 

TROLLEY  POLES. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

ULTRA  VIRES. 

See  RAILROADS. 

UNITED  STATES. 

See  TICKETS  AND  FARES. 

UNLIMITED  TICKETS. 

See  TICKETS  AND  FARES. 


9C8  GENERAL  INDEX 

VARIANCE. 

See  NEGLIGENCE. 

VENDORS. 

Sec  FORECLOSURE. 

VESTED  RIGHTS. 

See  STREET  RAILWAYS. 

VIOLATION  OF  RULES  AND  ORDERS. 

See  MASTER  AND  SERVANT. 

WAIVER  OF  REMEDY. 

See  CONNECTING  CARRIERS. 

WARNINGS. 

See  MASTER  AND  SERVANT. 

WATER  AND  WATER  COURSES. 

Sec  RAILROADS  IN  STREETS. 

Grant  of  railroad  right  of  way  docs  not  include  the  right  to  dis- 
charge onto  the  land  surface  waters  collected  by  it  from 
drainage.    Earhart  v.  Cowles  (Iowa),  243. 

WATER  SPOUTS. 

See  MASTER  AND  SERVANT. 

WEATHER  CONDITIONS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

WITNESSES. 

See  STOCK,  INJURIES  TO. 

WRONGFUL  DEATH. 

Sec  DEATH  BY  WRONGFUL  ACT. 

YARDS. 

See  MASTER  AND  SERVANT. 
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